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South€rM  DUMet  of  New  York^  ml 

BE  IT  REMEMBERED,  that  on  the  sixth  day  of  Oetober,  A.  D.  1894 
in  the  forty-nhith  year  of  the  Independenoe  of  the  United  Statei  of  Ameria 
I^  a     William  Gould  and  DaTid  Banka,  of  the  nad  diitrict»  have  depoaited  in  thi 
I  oiloe  the  title  of  a  book,  the  light  wheieof,  they  elaim  as  pcoprietont  i&  th 

wondi  l»llowfaif,te  vit: 

"*  Reporta  of  Caeea  amed  and  detennined  in  the  Sapreme  Court :  and  in  the  Comt 
ftr  the  Trial  of  Impeachmenta  and  the  Correction  of  Erroia,  of  the  State  of  New  York. 
By  EMk  Cowen,  CoonMllor  at  Law.    Vol.  IL** 
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encovtagement  of  Laantag,  hy  aecoriag  the  eopiee  of  Ma|i%  Charti,  and  Booka,  to  the 
anthon  and  proprieton  of  nieh  copiea,  during  the  time  therein  mentioned."  And  alao  to  an 
Act,  entitled  "  an  Act,  lopplementary  to  an  act,  entitled  an  Act  for  the  encouragement  of 
Learning,  by  securing  the  copies  of  Maps,  Charti^  and  Books,  to  the  authors  and  proprieton 
of  such  copies,  daring  the  times  therein  mentioned,  and  extending  the  benefits  thereof  te 
the  aits  of  designings  engraying,  and  etching  historical  and  other  prints." 
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FUETA<JB. 


w  •  • 


Tm^  IfgisJA^oxe  haTin^  xep^ed  ibfi  nmeijpj  oertionxi  from 
a  Justices  Coni^  ^V^-^  to  the  fitf  of  {Tew  Torlf^  ttj^e  {Maw* 

Perl^.they  dippllhereafi^  be  di3ppped.entiiio|y  19  oqr  tepcatf^ 

piaqtice^pon  the  writ  of  certiorari  generally. 

la  ration, to^the  muxre  iipportant  and  noreljcvei^  I  Qon]4  ^T!^ 
tar^  myself  ])p  Ii^e,labor|  indeed  the^greptept.  a|id.pi09t  difficn)t 
labor  of  rep^rting^had  I  cqnSfifi  mj9f)t  to,  the  statqmenl  qf. ilf» 
caae,  ^e  points  ndse^  and, the.  ^pinion  of  |he  Cqyr^leaijng  ^ 
argoments  of  counsel  entirely  out  of  TieTr ;  bat  I  fi^ond  mjself 
admoniahedj^both  by  precedent  mid  pr^ppe{y|  that  sach  a  copse 
woii^  be. a  neglect  of  dttfy;  and  It  ibllowi^  tlmt^den^edly  to 
to  gitQ  a  very  pertial  .history  qf  tho^  ttrg^^fienti^  w^nld  be.  jp 
only  in  an  inferi<^  degree,  llieyjefd  the  ipifd  totpon8i4ff  aqd 
i^nd^ry^nd  the  point  of  decisiofu  ^ey.eihilut  the  4on)>ts^in 
which  it  was  jnyolv^  and .  the  diffic|ilties, to,  be.  xei^^e^U-^eft 
the  ai^cnracy  and  we%l^t  of  .the  decision— and  opt  nni^reqiieptly 
irejn  essential  link  of  fxitape&m  ^nd|PBpljipitj<m  bet\jryii^  t^ 
i;afe  stated  and  the  ot»inion  of  jthe  Gomt  It  is  not  nnnsoaL  Jboth 
J^  Inland  and  in  this  coipit^y^for^tbe  J^otlLgt  to  coofiefA  bn^i^lf 
with  8un]^y  giTing  the^opi^ion  ^of  the  Conrt^  reforriiy  for  tins 
reasons  in  its  9Qpp^  to^thp  ujgfiQni^t  of /xmjfsel  by  wUch  it.'sgis 
sustained. 

Those  acquainted  with  the  character  of  the  abk  ooonssl  who 
grace  ^  bar  of  the  Court  of  Errois  and  Bvagnmi^  Conr^will  not 


It  prsvacb. 

\m  turpriied,  ii;  ''beride  diA  mM«m^  I  ha^B  been  often  itradBi 
with  the  )!rfw  of  an  argamen^'' and  wiU  ezcoae  the  attemptt  I  hatii 
iwniirimee  made  to  retain  bodi  in  the  report  Knowingi  ae  I  do 
the  greet  reipeot  wUeh  dleir  hoaoif  of  the  Senate^  the  Chancel- 
lor and  Jodge%  entertain  towards  the  bar|  and  how  highly  thejr 
appieciato  the  uriatence  derired  fiom  counsel  in  the  decision  of 
canse%  I M,  that  this  alone  is  a  sufficient  warrant  fixr  the  at- 
tempt to  enrich  these  reporti  with  dieir  reeearchea  Entertain 
mg  theee  yiewiL  I  have  endearored  to  {nreserre,  at  least,  &e  sub* 
stance  of  argument  diough  t  am  sensible  how  many  times  ihu 
has  been  but  an  endeaTor.  It  is  not  unusual,  in  the  Court  of 
Erron^  fer  die  disensnons  of  counsel,  in  a  single  cause,  to  occupy 
seferal  days.  These,  in  the  fullest  warrantable  report,  must  be 
reduced  cqmparatiTely  to  a  yery  nap!ow  compass.  In  doing 
dii^  the  fiirm  of  the  argument  may  be  entirely,  lost,  and  its  mat 
ler  greatly  diminished. .  So  of  some  eases  in  the  Supreme  Court 
All  I  dare  hope  is^  that  they  will  be  found  to  have  b^n  preserr* 
ed  with  a  fidelity  and  success  which  bearBlM>me  reasonable  pro- 
portion to  the  nature  of  the  undertaking. 

1  must  again  rettind  the  pipfe8sion,*that  most  of  these  reports 
are  composed  frorik  my  notes  of  dral  arguments  and  opinions 
taken  in  Court  Almost  the  only  taceptions  are,  the  opinions  of 
die  Chancellor,  Judges  and  Senators,  in  calendar  causes,  in  most 
of  which,  though  not  in  all  of  theee,  copious  notes  are  obligingly 
furnished  by  the  Judge  who  giyes  the  opinion,  I  mention  these 
fiicts  that  any  inaccuracy  or  obscurity  of  eipression  which  may 
htm  interrened,  shall  be  imputed  to  the  proper  sourpe.  They 
lie  between  me  and  the  printer.  The  amaring  extent  an4  weight 
of  judicial  business  in  which  their  honors  are  engaged,  forbid 
them,  or  any  other  men,  under  the  like  circumstances^  to  do 
much  more  than  attend  to  its  immediate  disposidon,  without  re« 
vising  qpfaiions  in  cases  which  are  to  be  reported. 
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431 


Vail,  People  ▼.       

Van  Antwerp  T.  Newman 
Van  Erery,  Bea?e*  t. 

W 

Wager,  Bank  of  Udca  t. 
W*i£emaii.  Jackson  t. 
Wales  T.  Hart 
Walker  t.  Ames 
Waring  T.  Barel 
Warner,  Whitney  t. 
Warren,  Snyder  ▼. 
Whipple,  Russell  r. 
Whitaker  t.  Young 
Whitney  r.  Warner 
Whitlemora  t.  Adami^ 
Wwhtman  r.  Clapp 
Wilkes  T.  Lyon 
Wilson  T.  Troup 


Tallmadge,  EasloB  ▼. 
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Yates,  Judges  oi;  Bholls^T. 
Young,  Whitaker  t. 
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CASES 

ARGUED  AND  DETRRHINED 


COURT  FOR  THE  TRIAL  OF  IMPEACHMExN TS 


THE   CORRECTION  OF   ERRORS 

OP  THE 

STATE  OP  NEW  YORK, 

IN  SEPTEMBER  AND  DECEMBER,  1823. 


Memorandttm. — ^During  the  last  vacation,  Chancellor 
Kent  having  arrived  at  the  age  of  sixty,  Nathan  Sam- 
ford,  Esq.,  counsellor  at  latv,  was  appointed  his  soccesaoi. 
Chancellor  Sanford's  commission  hears  date  the  1st  day 
of  August,  1823. 

Joseph  Spencer,  Esq.,  Senator,  died  shortly  after  the 
close  of  the  April  session,  1823. 

Samuel  Beardslet,  Esq.,  Senator,  having  been  ap< 
pointed  District  Attorney  of  the  United  States,  for  the  Nor- 
thern District  of  New  York,  resigned  his  seat  in  the  senate, 
during  the  last  vacation. 


William  Seymour,  Appellant, 

against 

Eliza  Ann  Ellison  '&  others,  heirs  of  Thomas  Ellison 

deceased,  Respondents. 

Sept.  11, 1823,  This  cause  being  called  in  its  place  on  the  ^  ^^ 
calendar,  the  Hon.  S.  R.  Betts,  Judge  of  the  second  Cir-  ba  •Shwnd  to 
cuit,  stated  to  the  Court  that  he  had  been  originally  con-  *^  **  ***^** 

ToL^IL  3 
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ALBANY,    cemed  for  the  respondents ;  and  had  argued  for  them  in  tht 

Sept  1823.    CQurt  of  Chanceiy,  where  he  was  their  only  counsel ;  that 

Seymour     OQ  bis  appointment  as  Circuit  Judge,  Mr.  John  Wells* 

T. 

EUiMiL         

^nUTCH  or  THB  LIFE  AND  CHAKACTKR  OF  lUL  WILLI. 

in  the  court  of 

^gfQjg^  It  is  by  no  meaziB  the  least  testimony  to  the  high  stand  which  the  late 

Whether  an  John  Wells,  Esq.,  occupied  at  the  bar  of  this  state,  that  his  death  deranged    ' 
attorney ,c^n-  ^j^^j  ahortoned,  in  a  very  considerable  degree,  the  calendar  of  the  pcesent 
holds'  as  *^*io'^*    Repeated  applications  were  made  and  granted  for  the  postpone- 

such,  an  office  ment  of  arguments  to  the  next  term,  with  a  view  to  the  preparation  of  other 
or  public  counsel.    Upon  making  one  of  these  motions,  Mr.  B.  F.  Butler  took  occa- 

the  '  meaniniF  '^^  ^^  bestow  a  brief  and  extemporary,  but  beautiful  and  appropriate  eulo- 
of  the  7th  sec-  gium  upon  the  memory  of  this  distinguished  advocate.  The  bar  of  Albany, 
tion  of  the  5th  ^^^  those  attending  Court  from  different  parts  of  the  state,  assembled  at  the 
constitution?  Court  room  in  the  Capitol,  (the  late  Chancellor  Kent  in  the  chair,)  and,  on 
Quere.  motion  of  the  late  Chief  Justice  Spencer,  resolved  to  wear  the  accustomed 

badge  of  mourning  for  thirty  days.  A  similar  meeting  was  holden,  and  simi- 
lar resolutions  passed  by  the  bar  of  the  city  of  New  York  ;  and  the  obituary 
notices  of  the  day  abounded  with  very  just  remembrances  of  Mr.  Wells' 
worth  and  genius.  He  was  indeed  the  pride  of  our  bar ;  and  I  need  make 
no  apology  for  occupying  this  plaoe  in  presenting  his  surviving  brethren  of 
the  profession  with  such  particulars  of  his  life  and  character  as  have  come  to 
my  knowledge. 

.  John  Wells  was  bom  on  the  farm  now  owned  by  Mrs.  E.  Davis,  about 
one-half  mile  south  of  the  present  village  of  Cherry  Valley,  in  the  county  of 
Otsego,  in  this  state.  The  accounts  as  to  the  time  of  his  birth,  which  I  have 
been  able  to  obtain,  differ,  between  1769  and  1770.  The  surrounding  conn- 
try  was  then  a  wilderness.  During  the  war  of  the  revolution,  which  shortly 
followed,  the  settlement  where  he  was  bom  took  its  full  share  in  the  horrors 
and  cruelties  of  Indian  warfare;  and  has  recently  been  distinguished  by 
lying  in  the  neighborhood  which  Mr.  Cooper  selected  as  the  scene  of  his 
beautiful  novel,  <'  The  Pioneers."  Wells'  paternal  grand  parents  were 
both  natives  of  Ireland  and  formed  a  part  of  a  little  band  of  colonists,  who, 
several  years  before,  penetrated  the  then  extensive  wilds  of  that  region, 
and  settled  in  the  Valley  where  the  village  now  stands.  His  maternal 
grand-father  was  the  Rev.  Mr.  Dnnlap,  who  came  also  from  Ireland  with 
the  colonists. 

His  father,  Robert  Wells,  owned  a  farm  in  Cherry  Valley,  on  which  he  re- 
dded in  1778,  with  his  wife,  by  whom  he  had  five  children,  John  bemg  the 
second.  These,  together  with  an  unmarried  brother,  John,  and  a  maiden 
sister,  Jane,  composed  his  family,  who,  with  him,  were  the  only  descendants 
of  the  patemal  grand-father,  that  bore  the  name  of  Wells. 

During  the  summer  of  that  year,  the  indications  of  a  descent  from  the 
■avages  were  so  numerous  and  striking,  that  the  father  became  seriously 
apprehensiTe  Ibr  the  safety  of  his  ikmily;  and  he  aoeoidingly  removed 
tfMm  to  Sohenectady,  m  a  plaoe  of  greater  eeeoiity.    But,  in  the  autumn, 
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had  been  engaged  as  counsel^  the  melancholy  news  of  whose    albaitt, 
death  had  just  been  received.    In  consequence  of  this  event,    ^P^^^^ 

Seymour 

— — — ^ 

ESUiMa. 
his  fean  Muimding,  they  returned,  and  arriTod  at  the  farm  on  the  11th  of 

November,  with  the  exception  of  hia  eon  John.  He  had  some  time  before 
been  placed  by  hia  father  at  school  in  Schenectady ;  and  having  become 
much  engaged  in  his  juvenile  studies,  and  being  moreover  a  great  favorite 
of  his  aunt  Eleanor  Wilson,  with  whom  he  boarded  at  that  place,  it  was  de- 
termined that  his  progress  as  a  learner  should  not  be  interrupted,  and  he  was 
left  to  continue  his  attendance  at  school.  It  was  probably  owing  to  this  cir- 
cumstance, that  he  survived  the  conflagration  and  murders  which  soon  after 
desolated  the  neighborhood  of  his  birth. 

His  father's  family,  with  several  of  his  neighbors,  who  had  been  driven 
abroad  at  the  same  time,  and  for  the  same  cause,  had  been  lulled  into  a  fa- 
ted security  by  those   false   appearances  which  their   aboriginal  enemies 
knew  too  well  how  to  practbe  ;  and  on  the   11th  November,  1778,  almost 
every  family  resident  at  the  Valley,  had  thus  been  lured  to  return  within 
reach  of  the  tomahawk.     During  the  same   month  of  November,  and 
but  a  few  days  after  Wells'  family  had  reached  the  Valley,  the  celebrated 
Brandt,  learning  that  the  harvest  of  his  vengeance  was  full,  seized  the  op- 
portunity to  effect  a  descent  which  he  had  for  a  long  time  nieditated.    This 
chief,  with  one  of  the  Butleis,  at  the  head  of  a  party  of  savages  and  their 
British  allies,  advanced  upon  the  Valley  in  the  night ;  and  the  connections  • 
of  young  Wells  were  among  the  first  who  fell  victims  to  their  fury.      All 
his  relations,  resident  at  the  farm,  were  murdered ;  Mrs.  Dnolap,  his  ma* 
temal  grand-mother,  then  living  at  the  Valley,  shared  the  same  fate ;  and 
her  husband,  with  other  members  of  her  family,  were  taken  prisonenL 
His  paternal  residence  was  burned  to  ashes,  apd  the  whole  settlement 
plundered  and  finally  destroyed.    Young  Wells  had  a  brother  Samuel,  who 
wes  older  than  himself,  by  about  two  years,  Robert  and  William  who  were 
younger,  and  a  sister  Eleanor,  aged  about  ^vs  yeart    His  youngest  brother 
was  not  more  than  six  months  old.    Indeed,  the  massacre  of  Cherry  Valley 
affi»rds  one  of  the  most  awful  illustrations  of  the  rule  which  governs  In- 
dian wariare :    "  The  indiscrimipate  destruction  of  all  ages,  sexes  and  con- 
ditions." 

Cut  off  at  this  early  age  Aom  the  tenderest  attachments  of  life,  and  left 
(like  Logan)  wlthoat  ooe  living  mortal  who  was  naturally  and  immediately 
interested  in  his  fatv,  young  Welk  would  have  been,  either  abandoned  to 
poverty  and  wretc&edness,  or  bent  down  to  the  ordinary  drudgery  of  life,  had 
not  his  warm-hearted  and  affectionate  aunt,  Mrs.  Wilson,  interposed  in  his 
behalf,  and  fonned  him  to  a  higher  destmy.  For  hie  future  prospects  in  life, 
she  saw  him  thrown  entirely  open  her  friendship  and  reeourees ;  and  thoagh 
r  cannot  learn  that  the  latter  were  very  ample,  he  found  the  former  not  of 
that  sunshine  character  to  be  dissipated  by  the  dark  cloud  which  had  ga- 
thered aver  his  fortunes.  Throogh  her  exertions,  which  were,  of  eooise, 
indulged  and  aided  by  her  very  kukd  and  generous  husband,  he  enjoyed  th* 
biit  opportunity  for  aequning  an  edoeation  which  the  oountry  then  iiflfenfeA 
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AX.B^NT|  the  itBspondents  were  without  counsti ;  and  he  subimtted 

Sept  1833*  -^h^tjier  it:  was  prop^  for  him  to  argue  their  cause  in  this 

Qvymwax  Court. 

EUmn  . 

He  oontiniMd  ssraral  yean- at  the  gmmmar  eehool  ji  Scheneetady,  whence 
fab  aunt  WUeon  removed  to  Long  Lrtand,  where  he  atudied  with  the  Rer. 
Mr.  Catting^,  of  Jamiaca.  He  waa  afterwards  at  aehool  in  New  York  and 
at  Newark  (New.  Jersey,)  at  which  last  place  he  finished  his  studies  prepa- 
ratory to  enterinjf  coUe^  He  pumied  his  coUeg;iate  course  at  Princeton, 
where  he  graduated  in  1788|  having  an  oration  assigned  him  as  his  part  in 
the  commencement  of  that  year.  He  took  hoth  the  degrees  of  A.  B.  and  A 
M>  at  this  college. 

Though  of  an  age,  at  the  tii«ie,  not  fully  to  realize  the  appalling  story  of 
Brandt's  descent,  and  the  fate  of  his  family  and  neighborhood,  yet  accom- 
panied as  it  was  by  scenes  of  similar  cruelty,  occurring  throughout  the 
whole  period  of  the  revolution,  the  mentkl  wound  which  he  had  received 
was  deepened  by  the  dreadful  associations  continually  brought  back 
to  his  memory  ;  and  the  recollection  of  his  early  loss  finally  made  a  perma^ 
nent  impression  upon  his  mind.  His  health  not  being  the  best,  and  his  strug- 
gles to  excel  as  a  scholar  unremitted  and  severe,  these  causes  com- 
bined, gave  him,  at  one  thne,  an  air  of  melancholy  and  premature  decay. 
Just  before  the  close  of  his  studies  at  Princeton,  his  friends  entertaining 
serious  apprehensions  that  he  was  in  a  hopeless  decline,  he  left  college, 
for  a  short  time»  pumiant  to  their  advice,  with  a  view  to  recruit  his 
health.  The  experiment  succeeded  in  a  very  considerable  degree;  and 
he  was  enabled  shortly  after  to  return,  and  complete  his  course  of  classical 
studies. 

After  graduating,  he  mast  shortly  have  entered  upon  his  clerkship ;  for 
his  license  as  attorney  was  ngned  in  1791.  This  clerkship,  together  with 
the  professional  studies  aocompanying  it,  he  pursued  prmcipally  with  Mr. 
Edward  Griswold,  then  in  full  prattioe  as  attorney  and  counsel  in  the  city 
of  New  York.  Mr.  Griswold,  some  time  since,  retired  fnm  business  and 
now  resides  at  Hempstead,  m  Queens  tsounty,  (L.  I.)  He  had  arisen  to 
very  high  reputation  m  his  profession.  As  a  proof  that  he  eminently  de- 
served this  reputation,  it  is  enough  to  mentiob,  that  after  a  retirement  of 
several  years,  he  is  still  sought  out  and  consulted  with  Uie  greatest  advan- 
tage and  deference,  by  some  of  the  most  emtnent  counsel  in  the  city  of 
New  York ;  and  this  too  upon  the  most  intricate  heads  <if  the  common  law 
GoL  Burr  lately  mentkmed  to  me  that  Mr.  Grivwold  wts  the  only  man 
he  ever  saw  who  kived  the  Uack^lettered  lore  of  the  common  law  for  its 
own  sake;  and  Mr.  Wells,  in  the  full  zenith  of  his  reputation,  always 
spoke  of  the  prdiBBsional  habits  and  acquirements  of  his  early  tutor  and 
friendi  in  terms  of  the  highest  respect  The  example  alone  of  such  a  man 
must  have  been  of  rery  great  advantage  (o  his  pupil ;  and  I  am  told,  that 
m  one  respect,  at  least,  there  waa  a  remarkable  sim9arity  between  thems 
Hiis  was  in  a  most,  poweifiil  and  «ngnlav  habit  >ef  mental  abtlraetion> 
wbiph  enabled  than  to  sit.down  m  the  midst  of  their  Auniliaf^or  a  oovpI 
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Root,  Prcwflcnt    This  question  win  depend  on  the  con-    alba  inr 
strnction  of  the  seventh  section  of  the  fifth  axtide  of  the    "^  ^^^ 


of  eompaBy,  wpuate  th<i— ^hrw  fr»m  tbe  vporii,  or  tba  liannefli,  or  the 
BO»e  anmnd  them,  and  infolated  and  deaf  «o  every  thing  that  was  paariaf , 
punue  their  atadiee  eqpuJif  nneonscioas  of  any  thing  like  interrapUon,  at 
in  the  deepest  retirement  af  tbe  closet 

On  oondoding  his  deckahip*  Mr.  Wells  was  thrown  npon  his  own  reaoor- 
ces;  and  theao  were  nothing  beyond  hb  profession.  He  immediately 
opened  an  office  at  a  room  in  Pine  street.  New  Yock ;  hat  though  the  stores 
of  legal  knowledge,  which  he  had  laid  in  during  his  clerkship,  must  have 
been  more  ample  than  usual,  his  industry  great,  his  attendance  upon  his 
office  constant,  and  the  ezeentk>n  of  what  bosiness  was  committed  to  his 
baodi,  faithful;  yet,  absolutely  predoded  from  the  more  splendid  labon 
of  the  foium,  by  lacking  the  degree  of  counsel,  wanting  in  connections, 
«nd  those  friends  who  could  suceessliiUy  take  any  unmediate  interest  in  his 
profeisional  soccem^  and  located  among  a  large  number  of  attorneys,  who 
had  in  a  measure  monopolized  the  management  of  those  suits  which  are  the 
most  Taluable  to  this  class  of  the  profession,  it  is  not  singular  that  during 
the  time  which  interYoned  between  his  fiist  and  second  law  degree,  his 
prospects  shoukd  have  been  discouraging.  Hie  bosiness  was  accordingly 
very  limited ;  affiirding  him  but  a  scanty  Uyelihood.  But  he  was  not  yet 
so  far  disheartened  as  to  relax  m  his  studies;  and  he  came  to  the  bar,  af- 
ter the  ordinary  term  of  practice  as  an  attorney,  well  prepared  for  the 
higher  duties  of  the  profession.  His  license  as  oomsel  waa  signed  in  1795. 
fie  still  continued  his  pracdee  m  Pine  street,  his  bosinesi  receiving  some 
triflmg  accessions,  but  not  to  an  extent  whioh  would  be,  in  the  L*ast,  flat- 
tering to  the  most  sanguine  iemper ;  and,  tor  several  years  afterwardi,  he 
pursued  the  humble  avocation  of  a  mere  collecting  attorney  under  very  dis- 
couraging prospects. 

Tbe  step  was  deemed  a  haxardoos  one  by  his  acquaintances,  when  he 
added  to  his  other  expenses  by  undertaking  the  charge  of  a  family  m  the 
city  of  New  York,  where,  even  at  that  eariy  day,  the  maintonance  of  a 
rank  and  appearance  neceamry  to  command  respect,  required  moans  &r 
beyond  hii  reach.  The  anxiety  to  fulfil  an  eariy  matrimonial  engagement, 
seemed,  therefore,  to  have  got  the  better  of  his  prudence,  when  in  1796,  he 
intermarried  with  Miss  Lawrence,  daughter  of  Mr.  Thomas  Lawrence,  of 
Newtown,  Queens  County,  (L.  I.)  This  respectable  lady,  though  not  por- 
tiunlessi  did  not  bring  an  acceasion  to  Mr.  Wells*  mesne  of  living,  whidi 
would  have  prevented  his  future  embarrassment  under  a  leai  fortunato 
turn  of  his  prospects,  than  afterwards  followed  But  she  brought  him  what 
was  more  importont:  an  intelligence;  evenness  of  temper;  patience  and 
fortitude,  which  enlightened,  sustained  and  smoothed  his  passage  along  an 
obscure  and  rugged  path  to  fortune  and  eminence ;  illumined  the  gloomy 
period  of  adverM  vicisritude,  and  cheered  his  lismg  hopes  with  the  mtle  of 
■ynpathy  andaflection 
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constitution.    I  mention  the  ground  upon  which  the  deci« 
sion  should,  in  my  opinion,  be  placed,  with  a  view  that  the 


There  w  nothing  in  Mr.  Wells'  history,  manifesting  that  precocity  of 
Intelleeti  or  those  intuitive  off-hand  powers  at  the  bar,  which  has  produ- 
ced so  many  instances  of  premature  and  rapid  elevation,  in  the  morning 
of  manhood.  Indeed,  these  are,  in  general,  but  equivocal  arguments  for  a 
well  earned  and  stable  reputation.  Too  often  does  such  a  genius  blaze 
forth  with  a  fire  and  imagination  sustained  by  very  scanty  materials,  and 
exhibiting  but  a  short-lived  beauty.  It  glides  before  us  like  a  meteor  along 
the  sky,  till  exhausted  by  the  excess  of  its  own  brilliancy,  it  sinks  in  dark- 
ness, and  is  extinguished  forever. 

It  is  remarkable,  that  with  Mr.  Wells,  possessing  the  strength^  which  he 
afterwards  exerted,  not  only  the  ordinary  duties  of  his  profession,  but  even 
his  legal  studies  should  have  been  rather  a  matter  of  necessity  than  choice. 
He  has  frequently  been  heard  to  declare,  that  previous  to  1804,  a  snug  farm 
and  five  hundred  dollars  would  have  separated  him  forever  from  his  pro- 
fession. He  was  attended  with  a  modesty,  a  diffidence,  an  unassuming  tem- 
per, which  he  overcame  with  the  greatest  difficulty ;  and  it  was  with  pain 
uid  reluctance  that  he  commenced  his  career  in  the  more  public  walkif  of 
his  profession.  That  he  entertained  serious  thoughts  of  abandoning  it  for- 
ever, between  the  yean  1801  and  1804,  there  is  little  doubt ;  for  rt  was  dur- 
ing this  period  that  he  sought  for  and  obtained  the  post  of  assistant  editor  to 
one  of  the  newspapers  m  the  city  of  New  York. 

Those  warm  political  contests  by  which  our  country  was  distinguished 
during  the  period  of  his  more  retired  labors,  among  the  choice  spirits 
which  it  called  into  action,  did  not  leave  Mr.  Wells  unemployed.  His  pen 
had  been  much  engaged  in  the  defence  of  his  political  ftiends  and  their 
measures,  as  well  as  in  severe  criticisms  upon  the  measures  and  men  of 
the  adverse  party,  in  the  course  of  which  he  had  produced  several  of  the 
knost  respectable  essays  with  which  the  newspapers  of  the  day  abounded. 
Few  of  these  are  preserved,  (an  event  perhaps  not  to  be  regretted)  and 
they  were  in  no  other  respect  useful  to  him  than  as  exercises  in  compon- 
tion.  In  this  point  of  visw  they  were  much  more  so  than  is  usual,  from 
the  hasty  manner  in  which  they  are  produced.  But  with  him,  having 
considerable  leisure,  and  being  determined  to  make  them  a  source  of  im- 
provement, he  was  able  to  bestow  all  the  attention  of  an  Addison  upon 
the  style  of  his  productions.  Almost  the  only  flattering  distinction  which 
he  had  received  from  any  of  his  parly  arose  from  this  cause:  The  late 
General  Hamilton,  having  read  in  the  newspaper  some  very  fine  anony- 
mous articles,  traced  the  authorship  to  Mr.  Wells.  On  this  occasion,  I  am 
told,  he  ascertained  his  residence,  sought  bun  out,  and  complimented  him 
for  the  genius  he  had  displayed  in  the  character  of  a  political  essayist 
This  flattering  attention  from  the  leader  of  his  party,  who  was  himself 
truly  a  model  of  fine  writing  in  the  same  department,  probably  strength- 
Mr.  Wells'  determination  to  turn  <H)itor.    The  employment  afforded 
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question  whether  the  Chancellor  and  Judges  can  act  as    albant, 
counsel,  may  be  definitively  settled.    The  proposition  of    Sept  1883> 

___^ Seymow 
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EUkon. 
him  a  probable  relief  from  the  pretrare  of  povertj ;  and  he  belieTed  himeelf 

more  peculiarly  qualified  to  shine  in  this  than  in  any  other  pursuit. 

There  is  an  anecdote  of  Mr.  liVells,  relating  to  the  period  of  his  editor- 
ship, which,  as  it  accords  with  his  exalted  character  for  morality  during  his 
whole  life,  may  not  be  improperly  inserted  here.  Mr.  — ,  a  friend  of  hk, 
being  invited  to  the  field,  at  a  period  when  the  practice  of  duelling  was 
deemed  most  genteel  and  fashionable,  in  the  city  of  New  York,  called  upon 
Wells  to  act  as  his  second.  This  he  very  cheerfully  and  readily  undertook ; 
but  with  a  degree  of  adroitness  almost  without  a  parallel  in  those  times,  he 
succeeded  in  settling  the  dispute  without  a  meeting,  and  this  even  to  the 
satisfaction  of  those  who  entertained  the  greatest  scruples  whether  the 
(then)  rigid  code  of  honor  could  be  satisfied  without  blood  or  the  brand  • 
of  cowardice  upon,  at  least,  one  of  the  parties.  At  a  time  when  the  laws 
of  honor,  like  those  of  Draco,  may  be  said  literally  to  have  been  written 
m  blood,  it  is  no  mean  compliment  to  the  dexterity  of  Wells,  tbat  he  should 
have  been  enabled  to  compass  such  an  object,  in  so  satisfactory  a  manner. 
To  distinguish  away  a  trial  by  battle,  pending  between  two  hot  political 
eombatants  of  that  era,  by  setting  up  an  exception  in  the  law,  and  conyin- 
cing  the  Court  of  its  existence,  shows  tbat  he  was  not  a  proficient  in  the 
common  law  alone.  "  It  may  be  iruly  said  of  him,  (as  of  another  eminent 
lawyer)  that  he  could  walk  a  narrow  isthmus,  between  opposing  doctrines 
where  no  man  dared  to  follow  hun !" 

The  station  of  an  editor,  it  may  well  be  supposed,  was  the  last  which 
would  inspire  a  confidence  in  the  client,  that  his  professional  businees,  of  an 
every  day  character,  would  be  faithfully  attended  to ;  and  his  ordinary  in- 
come as  a  lawyer,  small  as  it  had  been,  waa  probably  diminished  by  this  cir* 
cumstance.  But  in  the  end  it  proved  what  it  is  said  the  conduct  of  th« 
Edinburgh  Review  was  to  the  famous  Scotch  advocate,  Mr.  Jeffit»y,  "  both 
friendly  and  hostile  to  him  as  a  barrister."  His  after  efiorts  at  the  bar  showed 
him  a  splendid  illustration  of  Lord  Bacon's  maxim,  that  writing  forms  the 
correct  man.    But  this  alone  u  not  the  most  striking  point  of  view  in  which  • 

it  influenced  his  success  as  an  advocate.  It  finally  proved  the  direct  and 
lea^ng  cause  of  bringing  him  before  the  public  with  that  blaie  of  talent 
(long  hidden  by  the  force  of  advene  circumstances)  which  shone  with  a 
brightening  lustre  to  the  latest  period  of  his  life. 

The  late  Mr.  Cheetham,  (at  the  time  of  which  I  am  speaking)  edited 
the  leading  paper  of  the  majority.  As  such,  he  had  recognized  in  Mr.  Ed- 
itor Wells,  his  most  formidable  antagonist  m  the  political  tournament 
Cheetham  had  been  prosecuted  in  the  Supreme  Court  of  this  state,  by  Mr. 
W.  S.  Smith,  the  son-in-law  of  the  late  President  Adams,  for  a  libel,  pnb* 
lished  in  the  "  American  Citixeu,"  a  paper  then  edited  by  Cheetham.  This 
Doblication,  which  reflected  very  severely  npon  the  conduct  and  charu- 
ler  of  Mr.  Smith,  a  leading  member  of  the  mfaiority,  called  forth  their 
greatest  animosity,  embittered  by  their  recent  defeat  in  the  state.     Ea« 
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Judge  Betts  afibr^s  an  opportunity  for  making  a  final  Ui8> 
^sition  of  the  point,  which  it  is  desirable  should  be  dona 


conraged  by  the  hope  of  wounding,  and  perhaps  prostrating  their  oppo- 
nents, by  the  destmction  of  their  favorite  editor,  they  had  arrayed  against 
him  a  veteran  host  of  talent,  as  one  means  of  compassing  their  object. 
Cbeetham  and  his  friends  perceived,  that  in  justice  to  themselves,  a  forco 
should  be  placed  upon  the  defensive,  qualified  to  meet  and  sustain  the  at- 
tack with  the  most  formidable  front,  and  the  greatest  poniblo  firmness  and 
effect  And  though  little  hope  was  entertained  of  parrying  or  repelling  it 
entirely,  it  was  believed  that  proper  arrangements  would  miti^te  the  blow, 
and  prevent  any  decisive'  consequences  which  might  otherwise  follow  the 
defeat  Reasoning  irom  the  force  with  which  Wells  had  wielded  the  pen  in 
the  cause  of  the  minority,  Cheetham  drew  inferences  directly  the  opposite 
to  those  of  his  friends ;  and  contrary  to  their  advice  retained  Mr.  Wells  as 
counsel  in  the  defence.  He  went  farther,  and  accompanied  this  retainer 
with  a  request  that  he  should  not  consider  himself  the  mere  associate  with 
the  other  very  able  counsel  employed  in  the  defence,  but  should  take  a 
leading  part  in  the  conduct  of  the  trial.  The  cause  was  tried  in  the  city 
of  New  York,  (my  informant  thinks)  in  1804.  He  did  not,  on  this  occa- 
sion, dbappoint  the  high  expectations  which  his  very  partial  client  had 
formed  of  hinu  His  defence  was  able  and  masterly,  exhibiting  a  strong, 
distinct  and  accurate  view  both  of  the  law  and  the  facts  of  his  ease,  vindi- 
cating those  enlarged  and  liberal  boundaries  which,  founded  in  the  consti- 
tution and  policy  of  his  country,  limit  the  range  of  speech  and  of  the 
press,  in  a  manner  which  would  not  have  derogated  from  the  character 
of  an  Enkine.  The  result  was  highly  favorable  to  the  defendant  The 
damages  were  mitigated  to  a  trifle,  compared  with  what  was  confidently 
hoped  on  one  side,  and  feared  on  the  other ;  and  a  crowd  of  listening  citi* 
sens,  whom  a  deep  Interest  in  the  event  had  drawn  together,  as  specta- 
tors of  the  trial,  were  left  to  the  foil  force  of  curiosity  and  wonder,  on  wit- 
nessing the  astonishing  and  apparently  preternatural  metamorphosis  which 
the  young  advocate  had  undergone.  That  a  genius  like  his  should  have 
been  left  to  plod  on  in  the  drudgery  of  the  profession,  for  a  period  of  thirteen 
years,  in  the  city  of  New-York,  nearly  unnoticed  and  unknown,  with  em- 
ployment so  scanty  as  almost  to  have  driven  him  from  his  profession  in  de- 
spair, seemed  a  reflection  upon  the  audience,  who  had  been  listening  to 
him  with  sensations  of  delight  and  admiration.  But  a  few  weeks,  and 
even  days,  showed  a  disposition  to  atone  for  their  neglect  A  spirit  of  self- 
complacency,  arising  ttom  a  consciousness  of  his  superior  discernment, 
mingled  with  gratitude  to  Mr.  Wells,  for  his  faithful  exertions  in  the  de- 
fence, drew  forth  in  the  next  American  Citizen,  one  of  the  best  of  those 
pithy  and  enei|retic  compliments  to  his  young  friend  and  counsellor,  which 
Cheetham  always  knew  how  to  bestow  with  the  finest  effect  These  things 
were  deciiiveof  Mr.  WelV  fate.  The  giant  was  aroused  from  his  slumbeob 
■nd  stalked  abroad  at  noon*day. 
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WooDwoRTHy  J.    AdmittiJ^g  there  is  no  con^stitutioxvil    Ai^BJ^KTy 
provisiop  on  the  subject,  I  should  hold  it  unfit  for  a  Circuit   gcp^  ^82> 

-  -  ■    — •  -    ^^    • 

From  a  stinted  paucity  of  biuiness  ahd  clients,  whose  yisits  had  heretofore 
been  *'  few  and  fiir  between,"  he  was  daily  retained  in  causes  of  greater  or 
less  magnitade.  Engagements  multiplied  upon  his  hands,  and  he  soon  bad^ 
adien  to  his  editorial  labors,  and  devoted  himself  ezclosively  to  the  Imt. 
Yet  he  was  the  last  to  be  persuaded  of  his  powers,  and  he  would  occasion- 
ally  relapse  into  those  fits  of  self-distrust,  which  had  been  one  great  caose 
of  so  long  withholding  him  from  his  proper  rank  in  the  profession.  He  was 
shortly  after  the  trial  of  Smith  v.  Cheetham,  retained  as  counsel  to  defend  a 
cause  in  the  Common  Pleas  of  New  York,  a  duty  which  he  discharged  in 
his  finest  manner.  For  this,  he  received  a  fee  of  five  doUais.  But  uncon- 
scions  of  his  strength,  and  rbing  reputation,  he  forgot  that  even  this  hum- 
ble retainer  was  a  debt  dne  to  his  talents,  and  construed  it  into  an  act  of 
marked  kindness  and  regard  on  the  part  of  his  client  So  grateful  was  h^ 
for  what  he  considered  a  favor  personal  to  himself,  that  he  ever  afterward^ 
remembered  this  gentleman  with  the  greatest  friendship  and  auction ;  aaf 
in  his  more  prosperous  days,  anxiously  courted  every  opportunity  of  doing 
him  a  flavor.  Mr.  Cheetham  was  never  forgotten  by  him  ;  and,  I  am  toM* 
that  the  gratitude  of  the  counsellor  extended  itself  to  the  children  of  th# 
client,  in  various  acts  of  patronage  and  protection,  when  their  father  wif 
no  more. 

By  leading  a  life  strictly  temperate  and  regular.  Wells  had  over«»ome  th* 
frailty  of  his  constitution,  and  attained  a  state  of  cbeerfuUiets  and  good  * 

health;  two  important  and  essential  requisites  to  sustain  the  fnftHffg 
weight  of  professiotial  labor  which  was  about  to  devolve  upon  hiuL  Hii 
rise  was  rapid;  his  practice  became  extensive  and  lucrative.  He  wa« 
snatched  from  want,  and  placed  in  easy  circumstances,  and  an  increasing 
reputation,  both  for  talents  and  industry,  promised  him  a  proportional  en- 
largement of  business  and  profit  Qe  availed  himself»  fully,  of  all  thoM 
advantage^  He  pursued  the  study  and  the  duties  of  his  prpfisssion  with 
unceasing  assiduity.  He  furnished  his  o^ce  with  a  respectable  library, 
which  he  was  continually  enlarging  in  proportion  to  his  means.  He  appear- 
ed  at  the  bar  of  the  Supreme  Court  for  the  first  time,  in  luting  and  oikert 
T.  Bcott  and  Seaman,  (2  John.  Rep.  137,)  in  1807,  where  be  was  sustained 
by  his  able  friend  and  senior  in  the  profession,  Mr.  J.  O.  Hofifhian.  Siuc« 
that  time  his  name  w  associated  with  almost  every  volume  of  our  juridical 
history. 

*  Having  taken  up  his  pen  in  the  cause  of  the  minority,  which  coutiau^ 
so,  with  very  short  mtermissions,  firom  1801  to  the  present  time>  he,  of 
course,  standing  identified  with  them,  did  not  reap  any  of  thoM  advantage! 
to  which  an  active  politician  of  his  intellectual  rank  mi^t  otherwise  hare 
looked,  as  the  reward  of  his  labor.  He  was,  (I  am  told)  at  one  time,  a  Jw> 
tice  of  the  Marine  Court  during  the  temporary  ascendancy  of  his  party ; 
but  with  this  trifling  exception,  I  cannot  learn  tba$  he  was  ever,  in  the  leMtp 
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Judge  to  act  as  counsel.  It  would  be  plainly  so  in  inlation 
to  the  Chancellor  or  Justices  of  the  Supreme  Court ;  and  I 
would  make  the  rule  imiversal. 


indebted  to  office,  either  for  the  profits  or  the  honors  in  which  he  has  so  oo* 
piously  and  deservedly  shared. 

In  1812,  he  was  visited  by  a  severe  domestic  calamity  in  the  death  of  Mm 
Wells,  to  whom  he  had  always  been  very  tenderly  attached.  He  remem- 
bered her  meekness,  her  kind  attentions  in  adversity— she  had  shared  in  his 
prosperity  without  ostentation.  Her  death  brought  back  to  bis  mind  associ- 
ations which  awakened  his  early  woes — he  was  a  man,  and  he  mourned  the 
bereavement.  But  he  was  a  Christian,  and  he  bade  her  adieu  with  a  full 
persuasion  that  he  should  see  her  again ;  that  she  had  gone  to  sleep  for 
awhile,  but  would  shortly  awake  to  happiness  forever. 

He  was  married  again  in  1816,  to  Miss  Huger,  of  the  city  of  New  York, 
daughter  of  Charles  Huger,  deceased,  late  of  Charleston,  (S.  C.)  a  highly 
respectable  and  accomplished  lady,  who  survived  him,  and  still  coutinuM  to 
reside  with  his  children  at  the  family  mansion. 

His  health  continued  remarkably  fine,  and  almost  without  intermission, 
till  within  three  days  of  his  death.  On  Wednesday  evening,  the  3d  Sep- 
tember, 1823,  having  been  actively  engaged  in  business  during  the  day,  he 
returned  to  his  family,  complaining  of  extreme  weakness  and  languor,  for 
which  he  said  it  was  difficult  to  account,  as  he  had  felt  its  approach  but  for 
•  few  minutes.  He  continued  in  this  situation  during  the  two  following  days, 
with  very  little  pain,  but  attended  by  a  rapidly  increasing  debility,  (t  was 
not  till  Saturday,  the  6th  September,  that  any  fears  were  entertained  of  his 
approaching  dissolution,  either  by  himself  or  his  family ;  and  he  expired  a 
few  minutes  after  these  apprehensions  arose,  apparently  falling  asleep  as  if 
from  mere  fatigue  or  exhaustion. 

Mr.  Wells  did  not  aspire  to  the  character  of  an  universal  genius,  and  he 
undoubtedly  selected  his  fort,  or  strong  gfround,  when  he  commenced  the 
study  of  the  law.  The  foundations  of  his  reputation  in  this  department 
were,  a  mind  naturally  strong  and  comprehensive,  improved  by  the  usual 
classical  studies,  a  critical  acquaintance  with  English  belles-letters,  and  a  la- 
borious systematic  study  of  the  common  law,  both  in  its  theory  and  practice. 
He  despised  the  character  of  a  mere  sciolist  in  his  profession,  the  tame  and 
idle  spirit  which  wanders  among  glossaries,  digests  and  indices,  content  with 
rules  and  princiules  in  the  abstract,  without  knowing  how  they  ever  have 
been  or  can  be  applied.  He  did  not  fear  the  imputation  of  being  a  case- 
lawyer,  because  he  had  traced  the  law  to  its  ancient  sources,  by  looking 
into  and  studying  the  cases  themselves,  instead  of  receiving  them  upon 
trust,  on  the  authority  of  Blackstone,  Comyn,  or  Bacon.  He  was  a  prac- 
tical refutation  of  that  quackery  which  holds  any  strength  of  mind  in  a 
lawyer,  however  great  it  may  be.  a  safe  substitute  for  study  and  authority 
Accordingly,  his  library  was  early  and  extensively  stored  with  bonks  of 
eommou  law,  iudltfcriminately,  as  well  as  those  which  relate  to  the  thres 
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Savage,  Ch.  J.    I  think  the  constitutional  ground  the     s^ymoor 

▼. 
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kindred  and  closely  coaneoted  Imnehee  of  inteniatton&I,  maritime  and 
commereiiil  law.  As  a  proficient  in  the  latter,  he  was  generally  acknow- 
ledged to  stand  unrivalled  at  oar  bar.  His  law  books  and  cases  had  a 
decided  preference  with  him«  though  they  by  no  means  excluded  the  pur* 
snits  of  various  literature.  He  was  pleased  with  the  caUs  and  attention  of 
hii  ^ends,  but  study  and  business  had  ripened  into  a  second  nature^ 
and  so  far  from  being  a  burthen,  he  could  return  to  it,  with  seot,  from  the 
greatest  delights  of  social  interoouise.  The  transition  from  a  state  of  high 
enjoyment  and  ^ee  in  the  circle  of  friendship,  to  one  of  tlie  most  piofouid 
engagement  and  abstractioni  did  not  appear  to  cost  him  a  single  r^giety  or  a 
single  efibrt. 

The  cause  of  his  client  was  always  an  object  of  peculiar  solicitude.  This 
he  never  neglected^  In  addition  to  the  general  stock  of  knowledge  which 
be  brought  to  his  aid,  it  uniformly  underwent  the  most  exact  and  scmpn* 
Iflus  examination  as  to  its  particular  features^  No  principle,  no  case  bearing 
iqmn  the  subject,  which  his  various  knowledge  and  extensive  library  af- 
forded, was  omitted  in  the  process.  The  evidence  was  weighed )  the  latent 
defects  explored ;  and  his  opinions,  in  cases  of  doubt  and  difficulty,  were 
seldom  expreesed  till  he  had  attained  the  point  of  certainty  as  neariy,  per- 
haps as  it  could  be  reached  by  legal  demonstration.  His  conclusions,  thus 
carefullj  formed,  were  sustained  by  him  before  the  various  Courts  where  hi^ 
practiced,  with  a  firmness  and  boldness  which  pertained  to  a  conseionsnea 
of  their  accuracy,  and  a  learning  eminently  calculated  to  edify  and  aid  the 
researches  of  the  most  enlightened  and  experienced  tribunal.  <*  He  hae," 
said  the  late  Chancellor  Kent,  on  bearing  of  his  death*  "  been  pouring  in- 
struction over  my  mind  for  fifteen  yean." 

He  was  persuaded  that  the  lawyer,  though  he  has  prepared  his  case  by 
laying  his  premises,  and  proceeding  to  a  conclusion  in  his  own  mind,  has 
performed  but  the  minor  part  of  his  duty.  The  operations  of  the  closet  have 
yet  to  withstand  the  criticism  of  some  lynx-eyed  adversary,  and  undeigo 
the  siitingB  and  eanvawngs  of  the  bench.  Successfully  to  conduct  his  ofll-  * 
cial  auditors  to  the  same  conclusion,  to  simplify,  to  elucidate,  to  demonstrate* 
to  convince,  to  transfuse  bis  own  ideas  into  the  minds  of  others,  to  refute  tbe 
arguments  of  opposing  counsel,  animated  by  convictions  perhaps  equally 
strong,  and  actuated  by  powers  equally  commanding,  to  detect  the  sophis« 
tries,  dissipate  the  obecurities,  obviate  the  doubts,  and  disentan^e  the  iubtil« 
tiee  in  which  xeal  and  ingenuity  have  involved  the  subject,  or  to  meet 
all  these  by  anticipation  when  the  order  of  proceeding  will  not  admit  of  a 
reply,  was,  in  the  important,  intricate,  and  nicely  balanced  causee  in  wbieh 
Mr.  Wells  was  frequently  engaged,  and  before  the  Courts  wbero  be  usually 
appeared,  one  of  the  loftiest  efibrts  of  human  genius.  It  was  on  oceaaiom 
tka  these,  "  when  the  matter  matched  his  mighty  mind,*'  when  his  highsit 
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ALBAVY.    true  one ;  and  I  would  refer  the  decision  to  this,  iaatead  of 
Sept  18^.    general  unfitness.    The  section  alluded  to  by  Mr.  Presi 
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powen  were  traly  put  in  requintion,  that  he  justified  the  public  in  the  rank 
which  they  had  assigned  him,  of  the  meet  aecompUahed  lawyer  and  eloqaenl 
pleader  in  the  state. 

In  the  discharge  of  his  duty  as  an  adrooate,  he  generally  aToided  any 
thing  like  an  exordium,  and  endearored  to  lead  bis  hearers  by  the  short* 
est  and  most  distinct  rout  to  the  real  poiat'in  controversy.  In  doing  this 
he  W8S  rarely  unsuccessful.  The  mind  was  suddenly  filled  with  his  sub- 
ject, stripped  o(  every  thing  trifling  and  impertinent,  or  eoonoeted  only 
with  such  agreeable  associations  as  were  calculated  to  mterest  his  audi- 
ence and  fix  their  attention.  His  power  of  airopli  ying  the  most  intricate 
eases  has  often  been  admired,  and  seldom,  if  ever,  excelled.  This  enabled 
him  to  keep  in  constant  view  the  strong  points  of  his  cause.  He  was  a 
perfect  master  of  the  narration ;  his  memory  reaohed  all  its  details ;  and 
when  interrupted  as  having  maimed  or  distorted  evidenoe,  the  explanation 
which  followed  generally  resulted  in  the  most  triumphant  accuracy.  In 
the  distribution  of  hb  subject  he  was  rigidly  methodical,  and  his  arrange- 
ment appeared  to  be  the  most  natural  and  lucid  of  which  it  was  sosoepti* 
Ue.  Indeed,  he  had  no  wish  to  perplex,  entangle,  or  mislead;  for  he 
would  not  violate  his  own  dear  convictions ;  and  having  been  cautions  to 
be  well  persuaded  in  his  own  mind  that  the  cause  was  with  his  client  up- 
on its  ultimate  merits,  his  arguments  seldom  rested  on  merely  technical  and 
Ibrmal  grounds.  If  he  became  satisfied  that  his  adversary  could  not  be  an« 
noyed,  unless  by  a  professional  nue  de  guerre,  operating  in  derogation  of 
his  plain  and  substantial  rights,  success  in  such  legal  legerdemain  had 
no  charms  for  him,  and  he  either  adviseid  a  oompronuse  upon  equitable 
principles,  or  withdrew  from  the  controversy.  He  uniformly  examined  the 
whole  range  of  discussion,  and  sought  such  a  result  as  he  believed  would 
be  reflected  by  the  mirror  of  the  law  m  its  truth  and  purity.  To  this  resnlt 
he  adhered  with  a  Spartan  firmness,  which  showed  that  he  considered  its 
maintenance  not  only  a  matter  of  private  but  of  public  duty.  Hence  ha 
gave  no  countenance  to  uncertainty  and  innovation,  by  endeavoring  to  sub- 
stitute the  maxims  of  a  fanciful  morality  for  those  of  law ;  though  where  tha 
legal  rule  which  governed  his  case  was  doubtful,  no  one  was  better  qualified 
by  a  philosophic  view  of  its  moral  merits,  to  show  which  side  of  the  aoalo 
should  preponderate  ;  and  no  one  was  entitled  to  assume  a  higher  tone  upon 
those  questions  which  have  been  treated  as  belonging  to  the  school  of  im- 
perfect obligation.    For, 

WeHs  was  a  christian  moralist.  He  had  in  early  life  made  the  deetiina 
of  etchics,  as  refined  and  exalted  by  the  promulgatioB  of  the  gospel,  tha 
■ulgect  of  a  thorough  investigation.  The  consequence  was  a  profound 
sense  of  its  truth  and  importance.  And  though  he  viewed  its  great  and 
leadmg  doctrines  as  extremely  simple  and  easily  applicable  to  the  ordinary 
duties  of  iilb,  he  did  not  believe  that  one  whoae  prafe«oa  or  extemdv* 
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dent,  inroTides  that  "  neither  the  Chancellor,  nor  Jnstieer  AinAKT, 

of  the  Supreme  Conrt,  nor  any  Circnit  Judge  shall  hold  ^^  ^^^\ 

Myuknir 


GmnootioiiB  in  bnaneai  wu  continuaUy  l>Tfaigiiif  under  hb  r0vie%  the  eon* 
duol  of  mftnkiiid  in  itt  greatest  Ttriety,  shMd  content  hbtaeelf  witk  the' 
knowledge  of  its  rudiments.  He,  theiefore,  regarded  it  as  a  part  of  hb  pio^ 
ftssienaldnty,  to  be  well  acquainted  with  the  moral  oode.  And  if  the  elKMt 
of  its  doctrines  upon  bis  heart,  and  his  practice  in  all  the  relations  of  life 
were  to  form  the  test  of  its  excellence,  the  scofi  of  scepticism  would  be  ri- 
leneed  forever,  and  the  maniae  raTlngs  of  the  atheist  regarded  as  doubly  In- 
saae.  He  was  a  most  severe  and  critical  judge  of  \at  own  conduct  Ho' 
looked  upon  religion  as  intended  to  regulate  our  tntercourae  with  one  ano* 
ther  here,  bj  addhig  to  the  ordinary  sanctkms  of  temporal  mofhlity  the  no* 
wards  and  punishments  of  another  life,  **  aeeording  to  the  deeds  doike  in  the' 
body."  Hk  sense  of  doty  was  formed  upon  this  fonndattbn,  and  imptored 
into  a  habit ;  so  that  he  presented  one  of  the  finest  models  of  erery  thing 
exoeHent  u&  private  life,  and  brought  with  him  an  astomshmg  weight  at  char* 
aeter  to  the  bar.  He  thought  it  his  duty  to  make  a  public  profesiion  of  reli- 
gion. Satisfied  that  the  creed  and  practice  of  the  English  Episcopal  Church 
were  the  nearest  in  accordance  with  his  views,  as  being  the  most  liberal  and 
enlightened  of  any  which  prevailed  among  .the  various,  though  respectable 
deneminatioos  of  chitetians  in  this  country,  these  drcumstanees  detennined 
his  pfofereaee.  For  several  years  before,  and  at  the  time  of  his  deatii,  htt 
was  a  member  of  Grace  Chnroh,  in  the  city  of  New  York.  But  he  was  a 
professor  of  r«Ztg«0vi*-<-not  a  party  profesgor.  In  relation  to  all  other  ehito^ 
tians,  professing  or  otherwise,  he  was  mild  and  toIerenC.  Amidst  bitter  rail- 
ings, sectional  accusations,  harsh  epithets,  vindictive  jealousies,  obstinate ' 
dhrenltles  of  sentiment  in  matteri  of  trifling  moment,  adding  ihel  to  sehiBm 
and  arguments  tc  infidelity,  he  stood  a  firm,  unshaken  example  ot  foriiear* 
once,  candor  and  charity.  And  while  he  lived  the  life  and  maiatahied  tlm 
eharaeter  of  a  sincere  and  pious  believer,  he  was  humble  and  unobtrusive  in 
hbi  opinions,  content  and  happy  that  his  **  serious  thoughts  should  rest  in 
heaven^" 

"  Assume  tall  diffthat  lifts  its  awftd  form, 
Swells  from  the  vale,  and  midway  leaves  die  storte. 
Though  round  its  breast  the  rolling  clouds  are  spnad, 
BStemal  sunshine  settles  on  its  head." 
I  havenoticed  the  morels  of  Mr.  Wells  in  this  place,  because  they  en- 
tered much  intolds  character  as  an  advocate^    Hie  language  to  all  othen, 
so  fkr  as  their  religious  creed  came  into  question,  was  precisely  that  of 
our  eonstttntfcm :    **  You  may  be  right,  and  I  may  be  wrong."    Hence  no 
one  could  be  less  assuming^  leatf  dogmaticaI>  leas  the  practical  sectarian. 
Bat  this  very  oirsumslanee  rendered  his  rebuke  of  eveiy  palpable  devia*^ 
tiott  from  the  plakt  standaids  of  moral  conduct,  the  more  awfidly  stem'- 
sad  severe ;  and  gave  double  point  to  these  fine  strains  of  morel  reaAndng'' 
sMBethnes  tesorted  to  by  bbn^  either  with  a  view  tc  strength^  the  tegil ' 
Mfenoefor  which  he  hwi  been  eonteadiiigi  or  to ^eHeit,  expitiner fMttQr' 
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ALBANTy    any  other  office  or  public  trust^    I  am  aware  there  is  a 
Sept  1823.    (jecision  of  the  Supreme  Court,  upon  the  same  question 

Seymour 

EUieon. 

a  point  left  in  doubt  by  the  obscarityt  maccnmey,  or  discrepancy  of  the 

boo]ci»  or  the  total  abeence  of  authority.  On  these  occasions  he  wee 
truly  inimitable.  While  with  his  own  master  hand  he  led  yon  back  to  the 
iniaacy  of  the  oommon  law,  traced  the  various  operation  of  moral  causes 
which  gave  it  birth,  and  growth,  and  maturity,  and  threw  a  blaze  of 
light  over  that  which  had  been  hidden  in  the  darkness  of  ages,  you  almost 
confounded  the  advocate  with  the  awful  voice  of  Justice  herself,  teaching 
to  her  own  tribunals  the  fint  principles  upon  which  her  laws  should  be  ad- 
ministered. 

He  was  an  orator  of  the  fint  order.  "  A  man  may  be  called  eloquent/' 
says  Doet  Goldsmith,  "  who  transfers  the  passion  or  sentiment  with  which 
he  is  moved  himself,*  into  the  breast  of  another.  An  intimate  persuasion  of 
the  truth  to  be  proved,  is  the  sentiment  and  passion  to  be  transferred; 
and  who  effects  this,  is  truly  possessed  of  the  talent  of  eloquence."  Perhaps 
no  man  was  ever  a  more  perfect  illustration  of  this  definition  than  Mr.  Wells. 
Having  devoted  himself  to  the  forum,  the  talent  which  he  cultivated  with 
the  greatest  assiduity,  and  with  the  most  complete  success,  was  that  of  ratio* 
cination ;  and  there  is  no  doubt  that  this  formed  the  predommant  character 
of  his  eloquence.  Yet  he  was  seldom  uninteresting,  even  in  his  most  ordi* 
nary  eflbrts ;  and  he  was  for  from  being  fettered'to  the  dry  details  of  business- 
like discussion,  when  not  strictly  required  by  the  matter  under  consideration. 
Nature  had  given  him  all  the  vehemence,  the  fire,  the  mirth,  the  wit  and 
the  pathos  which  characterize  so  many  of  the  bar  in  the  country  of  his  Eu- 
ropean ancestors ;  but  it  was  the  study  of  his  life  to  master  his  native  pro- 
pensity, and  make  it  give  place  to  a  substitute  ordinarily  more  useful  and 
efficient  in  the  labors  of  the  forum.  He  so  far  succeeded,  as  never  to  overw 
act,  but  always  measure  the  exercise  of  these  interestmg  qualifications  strictly 
by  the  nature  of  the  sulgect  Yet  though  the  ground  which  he  trod  was 
that  of  the  philosopher,  the  lawyer,  the  logician,  be  delighted  to  pluck  the 
flowers  which  sprang  spontaneously  in  his  path,  while  he  trampled  with  dis- 
dain the  far-fetched  and  tawdry  exotic.  He  could  laugh  out  of  countenance 
the  foibles  and  follies  of  mankind ;  and  meanness,  treachery  or  fraud, 
touched  by  his  sarcasm,  mtolerably  pointed  and  severe,  started  into  their 
naked  deformity.  Sometimes,  you  might  see  afifectation  or  hypocrisy  writh- 
ing under  the  lash  of  his  irony,  and  when  called  to  act  in  the  cause  of  op- 
pressed and  sufiering  humanity,  he  awoke  into  the  liveliest  action  all  the 
strings  of  the  soul. 

But  his  arguments  were  usually  conducted  with  dbect  and  sober  ear- 
nestness, and  so  Aramed  as  to  convince  rather  than  amuse.  Sometimes 
they  were  terse  and  condensed;  at  others  full  and  illustrative;  and 
though  he  was  occasionally  pointed  and  sarcastic,  he  was  commonly  gen- 
tle and  oonciliattng.  His  candor  and  integrity  often  drew  the  warmest 
sentiments  of  approbation  and  respect  from  opposing  oounseL  In  his 
openmg,  he  piooeeded  with  slow^  regular  and  deliberate  movementSi  oo* 
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arising  under  the  duelling  law^^a)  that  an  attorney  o/coun-    Albany, 
sellor,  as  such,  does  not  hold  an  office  or  public  trusty  with-     ^P**  ^^^ 

-  SeyiiMHir 

cupying  as  he  advanced,  rach  etron^,  distinct,  and  well  fortified  posittooff         KnifloiL 
directly  on  the  road  to  his  object,  as  led  you  along  a  safe  and  a  willing 
follower,  and  prepared  you  at  once  to  echo  his  oouclusion.     The  whole      (a)  20  John 
bore  60  much  the  appearaaee  of  study,  system  and  preparation,  as  induced  ^P>  493. 
you  at  times  to  place  hts  great  strength  in  this  department,  and  to  doubt 
his  powers  of  reply.    You  were  deceived.     He  could  not  only  seixe  on 
the  most  opposite   argfuments  almost  intnitirely,  and   wield   and   fashion 
them  as  circumstances  or  inclination  directed;  but  he  was  prompt,  skiifbl, 
and  decisive,  in  meeting,  at  every  point,  the  various  assaults  of  advene  In- 
genuity. 

He  had  a  masterly  manner  of  clothing  a  long  chain  of  connected  ideas 
in  the  choicest  language.  His  voice  was  flexible,  under  good  management, 
and  easily  accommodated  to  the  sentiment  he  was  desirous  to  express ;  of  a 
fulness  and  compass  which  enabled  him  to  discuss  a  question  for  a  long  time, 
and  in  the  most  animated  manner,  without  faultering  or  hoatMness ;  and  so 
clear  and  loud  as  to  render  one  sitting  near  him  slightly  uneasy  from  the 
weight  and  pangency  with  which  it  fell  upon  the  ear.  It  was  naturally  for- 
cible and  commanding ;  and  its  softer  tones  of  mild  persuasion  were  evidently 
the  result  of  cultivation  and  discipline. 

In  his  person,  Mr.  Wells  was  slightly  above  the  middle  size.  He  be- 
stowed greater  attention  upon  its  neatness,  and  his  dress  was  more  fash- 
ionable and  better  adjusted,  than  is  generally  deemed  consistent  with  Ids 
habits  of  study  and  abstraction.  His  form  was  erect,  solid,  firm,  well 
proportioned,  and  apparently  fitted  to  endure  great  muscular  exertion. 
His  features  were  regular;  and  his  complexion,  which  was  somewhat 
lighter  than  might  be  expected  to  accompany  his  glossy-black  hair,  his 
dark  eyebrows,  overshadowing  a  pair  of  keen,  full  and  black  eyes,  was  tin- 
ged with  a  glow  of  good  health.  Nature  had  probably  thrown  mto  his 
countenance  something  which  phisiognomy  would  call  an  air  of  archness, 
cunning  and  subtility;  but  this  had  long  since  been  subdued  to  the  bold 
open  front  of  honor  and  integrity.  In  the  excitement  of  debate,  Jiis  eye 
sparkled  with  peculiar  lustre,  and  his  whole  countenance  beamed  with 
intelligence.  Engagements  of  less  importance,  or  the  hour  of  total  relaxa- 
tion from  business  changed  these  appearances  only  in  degree,  and  superadd- 
ed a  composure,  mildness  and  benignity,  which  would  have  led  the  philo- 
sopher or  the  philanthrophist  instinctively  to  have  sought  him  out  as  a 
brother. 

Of  all  men,  perhaps,  he  was  the  least  trained  "  to  set  his  looks  at  vari- 
ance with  his  thoughts."  His  countenance  uniformly  proved  traitor  to  the 
workings  of  his  mind.  I  am  told  by  a  gentleman  who  was  for  many  yean 
clerk  of  the  cirouit  and  sittings  in  New  York,  that  he  could  always  dis- 
cover, through  this  medium,  Mr.  Wells'  confidence  or  want  of  faith  in  his 
cause ;  that,  on  some  dark  feature  coming  out  against  his  client,  he  would 
turn  to  him  with  a  lour  of  suspicion,  and  demaad«  In  a  peremptory  under 
.one,  **  Sir,  how  can  you  explain  this  to  me?"    His  high  coltivatioD  of  the 
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AXiBAKTi  in  the  meaning  of  the  constitution ;  but  the  same  question 

Sept  1823.  lately  an>se  before  ttie  present  Chancellor,  who,  after  the 

Seymaat  fullest  consideration,  arrived  at  a  different,  and  to  me  a  sa- 

miLw  tisfactory  conclusion.    I  am  of  opinion,  that  an  attorney 


moral  sense  rendered  him  a  most  miserable  advocate  for  a  client  who  failed 
to  satisfy  him  that  he  deserved  his  aid ;  bat  this  very  circumstance  imparted 
to  him  a  zeal,  acuteness,  and  perseverance  in  the  vindication  of  what  he 
was  persuaded  to  be  right,  or  in  the  refutation  of  what  he  believed  to  be 
wrong,  w£ilch,  sustained  by  his  high  powers  as  a  lawyer  and  orator,  rendered 
him  as  safe  an  advocate  as  justice  herself  could  desire. 

His  gestures  were  easy  and  dignified :  his  delivery  natural,  firm  and  well 
accented,  occupying  that  happy  medium  between  slowness  and  impetuosity^ 
w^ch  gave  to  every  word  its  full  and  distinct  pronunciation,  and  dealt  to 
every  sentence  its  proper  measure  and  emphasis  ;  so  that  with  his  perspicuity 
of  arrangement  and  explosion,  no  speaker  could  be  more  easily  understood. 
There  was  nothing  like  hesitation,  «  recalling  or  re-casting  of  sentences  na 
he  went  along ;''  but,  on  the  contrary,  lie  was  perfect  master  of  his  language 
m  well  as  of  his  subject ;  and  the  occasional  grandeur  of  his  peroration, 
showed  him  no  less  the  towering  and  sublime,  when  his  subject  called 
for  it,  than  he  was,  on  ordinary  occasions,  the  forcible  and  argumentative 
speaker. 

Such  is  the  life,  such  the  death,  such  the  character  of  Mr.  Wells.  Per- 
haps no  man  in  this  country  ever  reached  the  same  elevation  and  occupied 
so  large  a  space  in  the  public  eye,  upon  the  mere  footing  of  professional 
eminence  and  individual  worth.  "  Men  of  talents  in  the  United  Btates," 
it  is  said,  "  are  generally  bred  to  the  bar ;"  and  it  is  not  to  be  denied  that 
there  are  many  of  these  who  have  stood,  and  who  now  stand  as  high  in 
the  public  estimation  as  Mr.  WeUs ;  that  the  influence  of  their  talents  and 
character  has  been  equally  benign,  and  much  more  extensive,  than  we  are 
entitled  to  claim  for  him  ;  and,  consequently,  that  their  reputation  filled  a 
wider  region.  Such,  perhaps,  were  many  of  those  who  have  departed  be- 
fore him  f  among  whom  were  a  Hamilton,  a  Parsons,  a  Dexter,  a  Pinckney, 
a  Livingston.  Yet  how  far  the  high  offices  which  these  great  men  held  at 
various  periods,  and  the  disposition  of  the  different  political  parties  in 
t  which  they  figured  to  make  the  most  of  their  leaders  may  have  entered 
into  the  formation  of  their  characters,  it  is  indeed  impossible  fb  determine  ; 
but  it  is  not  dealing  unfairly  with  their  memory  when  we  make  great  al- 
lowance for  the  force  of  such  circumstances.  These  adventitious  causes 
had  no  agency  in  the  fortune  and  character  of  Mr.  Wells.  He  stood 
alone — ^the  architect  of  his  own  greatness.  The  wreath  which  he  wore 
was  not  won  in  a  race  with  plebian  competitors,  for  he  was  a  master  spirit 
in  the  ranks  of  the  American  bar — the  talent  and  the  intellectual  enterprise 
of  the  Republic — ^noble  and  generous  rivals,  who  yielded  him,  with  common 
oo&sent,  and  with  cheerfulness  and  pride,  the  honors  he  had  achieved. 
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or  counsellor  does  hold  an  office  or  jnAlic  trusty  within    Albany, 
the  sense  of  the  constitution.(6)  8»pt  1823. 


[h)  IN  THE  CASK  OP  DANIEL  WOOD. 
Before  SAnroAD,  Chaneelhr. 

In  this  caie,  it  became  n,  question,  what  oath  or  oaths  should  now  be  le- 
qaired  firom  aoliciton  and  counsellors,  upon  their  admission  to  the  bar.  If  the 
station  of  a  solicitor  or  counsellor  is  an  office  or  a  public  trust,  the  oath  to  be 
taken  is  prescribed  by  the  new  constitution,  and  no  other  oath  can  be 
required.  If  this  station  is  not  an  office  or  a  public  trust,  the  oaths  hereto^ 
fore  required  must  be  taken. 

Trk  CHANGKLX^a. — So  far  as  the  legal  profession  b  an  occupation  open  to 
all,  there  is  no  reason  to  consider  a  lawyer  as  a  public  officer.  The  exer- 
cise of  his  profession  is,  in  part,  an  occupation,  in  which  every  peisou  is  f^ee 
to  engage ;  but  it  is  not  so  in  respect  to  proceedings  in  the  courts  of  justice.* 
These  proceedings  are,  according  to  our  laws  and  usages,  conducted  by  a 
distinct  class  of  men,  especially  appointed  for  this  senrice.  The  practice  of 
the  law,  in  the  courts  of  justice,  is  permitted  only  to  those  who  are  appointed 
by  the  courts :  the  pemons  appointed  are  subject  to  the  control  of  the  courts ; 
and  they  may  be  deprived  of  their  right  to  pursue  this  occupation.  These 
regulations  evidently  consider  the  practice  of  the  law  in  the  courts  as  a  part 
of  the  administration  of  justice  ;  as  a  function,  important  not  merely  to  pri- 
vate parties  but  also  to  the  public.  They  are  regulations,  which  are  supposed 
to  be  necessary  or  conducive  to  a  good  administration  of  public  justice.  The 
admission  of  an  attorney,  solicitor  or  counsellor,  is  a  general  appointment  to 
conduct  causes  before  the  courts :  This  station,  thus  conferred  by  public 
authority,  has  its  peculiar  poweis,  privileges  and  duties ;  and  this  station 
thus  becomes  an  office  in  the  administration  of  justice. 

Attorneys,  soliciton,  and  counsellois,  are  constantly  denommated  offi- 
cers of  the  courts  by  which  they  are  appointed.  Our  laws  have  required 
that  upon  their  admission,  they  should  take  a  particular  oath  for  the  faith- 
ful discharge  of  their  duties ;  and  that  oath  is  termed  by  the  legislature  it- 
self an  oath  of  office.  In  this,  as  in  other  regulations,  the  legislature  haive 
considered  and  treated  persons  appointed  to  practice  the  law,  as  holding  a 
species  of  office. 

The  oath  of  office  prescribed  by  law  for  attorneys,  solicitors  and  ceon- 
sellors,  is  still  requisite,  if  it  is  not  superseded,  by  the  existing  constitu- 
tion ;  and  eKher  that  oath,  or  the  oath  of  office  established  by  the  coustitn- 
tion,  must  now  be  taken.  If  this  station  was  an  office  before  the  adop- 
tion of  the  existing  constitution,  it  is  an  office  still ;  and  if  it  ii  an  office 
under  the  laws  of  the  state,  it  is  an  office  in  the  sense  of  the  constitution. 

The  constitution  of  the  union  requum,  that  all  executive  and  judicial  offi- 
cers of  the  United  States,  and  of  the  several  states,  shall  be  bound  by  oath  or 
affirmation  to  support  that  constitution.  The  supreme  co3rt  of  the  United 
States  have  directed  that  oounseliors  and  attorneys  admitted  to  practice  la 
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ALBANT,       Sampordi  Chancellor,  concurred  with  the  Ch.  Justice. 
Bept  ies3. 


Seymour 

T. 

fUjgoB.        WORTH. 


SxTDAMy  Senator,  concurred  with  Mr.  Justice  Wood* 


The  rest  op  the  Court  were  of  opinion,  generally, 
(without  mentioning  the  particular  ground  upon  which  they 
decided,)  that  a  Circuit  Judge  should  not  appear  as  coun- 
sel in  this  Court ;  and  the  hearing  of  the  cause  was  post- 
poned to  the  next  session,  to  the  end  that  other  counsel 
might  he  retained,  and  prepared  to  argue  for  the  respon- 
dents. 


that  court,  Bhall  take  an  oath  or  affirmatioii  to  demean  themselTee  uprightly, 
and  alio  to  support  the  oonstitntion  of  the  United  States :  Rale  of  Febroary 
term,  1790,  and  role  of  Febroary  term,  1791.  Attorneys  and  counsellors 
are  thus  considered,  by  that  court,  as  officers  of  the  United  States,  under  the 
national  constitution:  and  the  terms  of  that  constitntion,  "executive  and 
judicial  officen,"  are  also  the  terms  of  the  constitution  of  this  state.  This 
is  not  only  high  authority,  but  it  is  also  most  direct  authority,  upon  the  ques- 
tion, now  arising  here ;  the  oaths  to  be  taken  by  public  officers  being  the 
subject  of  regulation  in  both  constitutions,  and  the  words  used  in  both  being 
the  same.  It  b  not  to  be  doubted,  that  the  same  terms  have  the  same  mean- 
ing in  both  instruments ;  but  if  such  a  doubt  couM  arise,  it  must  vanish, 
when  we  perceive  that  the  constitution  of  the  state,  in  establishing  the  oath 
to  be  taken  by  officers  of  the  state,  includes  also  the  oath  to  support  the  na- 
tional constitntion :  thus,  iDoorporating  the  tw6  oaths,  and  making  them 
^iplicable  to  the  same  persons  and  cases. 

The  terms  '*  office  and  public  trust,"  have  no  legal  or  technical  meaning, 
distinct  from  their  ordinary  signification.  An  office  is  a  public  charge  or 
employment,  and  the  term  seems  to  comprehend  every  charge  or  employ- 
ment in  which  the  public  are  interested.  The  words  public  trust,  still  more 
comprehensive,  appear  to  include  every  agency  in  which  the  public,  reposing 
special  confidence  in  particular  persons,  appoint  them  for  the  performance  of 
some  duty  or  service.  The  obvious  intention  of  the  existing  constitution  is, 
to  establish  one  oath  for  all  officers  and  for  every  public  trust ;  and  I  am  ao« 
eordingly  of  opinion,  that  the  oath  so  estal)lished«  must  be  taken,  and  ooa^ 
■ajjaently,  that  no  other  eath  can  be  required. 
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CoLDBN,  plaintiff  i|i  error,  against  Knickerbacker,  de-  Xniektibtck 

fendatit  in  error.  «r. 


A  writ  of  exTor  to  the  rapreme  eomi  will  not  lie  upon-  a  jadgment  by  de- 
(knit 

And  if  bfooght,  the  proper  ewme  »  neither  to  affirm  nor  lereiie  the  judg- 
ment below ;  bat  diaauu  the  writ  of  error. 

In  error,  to  the  supreme  coart,  npon  the  coming  in  of  the  naaal  return,  con- 
taining the  judgment  roll  only — 

The  plaintiff  in  error  alleged  diminution,  tii.  that  there  yet  remained  in 
the  court  below,  a  eapiaa,  return,  feUng,  ruU  io  plead,  for  defauU,  ta- 
ierloeut9ry  judgment,  for  reference  to  the  cUrk  to  ueoeoo  damagee,for  re- 
port thereon,  and  for  final  judgment,  a  declaration  and  common  bail 

piece,  4rC'f 

And  prayed  and  had  a  certiorari  to  the  court  below,  upon  which  tranecripls 
of  aU  these  prooeedings  were  certified. 

Form  of  alleging  diminution,  and  the  certiorari  in  soch  caao. 

Upon  the  return  to  the  certiorari,  the  plaintiff  in  error  objected,  not  only 
error  in  the  roll,  but  certain  irregularities  in  the  proceedings  below, 
viz. 

ThBi  the  defendant  below  (plaintiff  in  error)  did  not  appear  in  the  court 
below ;  that  his  name  in  Che  eapiao  and  the  subsequent  prooeedings  were 
different;  that  there  was  a  matecal  Yarianoe  between  the  dedaratioa 
•and  roll ;  that  common  bail  was  irregularly  filed ;  that  the  capias  was  re- 
turnable at  a  late  day  in  term,  and  yet  the  declaration  was  entitled  gene- 
rally, &.C. 

And  error  in  the  roll  was  also  insisted  on,  viz.  that  the  declaration  contained 
a  count  upon  a  promiasory  note,  with  the  common  money  counts  ;  and 
yet  the  clerk  asseased  damages  generally,  whereas  heahould  have  awessed 
upon  the  count  on  the  note  only. 

And  12  of  the  court  were  for  dismissing  the  writ  of  error,  and,  therefore, 
did  not  consider  whether  the  above  matters  could  be  alleged  for  error,  or 

HOC 

But  8  of  the  court  were  opposed  to  dismissing  the  writ  of  error : 

Yet  they  were  of  opiiiion  that  none  of  the  above  matters  were  sufficient  cause 
for  reversing  the  judgment ;  and,  therefore,  it  should  be  affirmed. 

SembUf  therefore,  that  these,  and  the  like  omissions  and  mistakes,  not  ap- 
pearing upon  the  rolT,  are  mattecs  of  inegnlarity— niot  ernir ;  and  are  the 
proper  subjects  of  redness  by  motion  in  the  court  below : 

And,  oemble,  that  it  is  not  erroneouo  or  irregular  for  the  olerk  to  assess  ge- 
neral damages  on  a  judgment  by  default  upon  a  dedaration  containing  a 
count  upon  a  promissory  note,  and  the  common  money  counts. 

Where  the  plaintiff  took  hia  jiylgnient  by  default,  omitting,  hy  mistake,  to 
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ALBANY,         file  common  bail,  the  supreme  court,  on  motion,  allowed  him  to  appeA 
Sept    1823.        for  the  defendant  nunc  pro  tune.    Per  Sadam,  senator,  interruptin)^  thf 
^  . .  argoment  for  the  defendant  in  error. 

V. 

Knickerback-  j^^  ^^^^  ^  ^^^  Supreme  Court  The  action  in  the 
Court  below  was  assumpsit  by  Knickerbacker  against  Col 
den. 

The  return  to  the  writ  of  error  contained,  as  usual,  the 
judgment  record  only,  by  which  it  appeared  that  the  plain- 
tiff  below  declared  against  the  defendant  upon  a  promissory 
note,  alleged  to  have  been  given  by  the  defendant  to  one 
Squires,  or  order,  for  $570  54,  dated  Sept.  21,  1820,  and 
payable  one  year  after  date.  The  declaration,  as  appeared 
by  the  record,  also  contained  the  common  money  counts. 
Judgment  passed  against  the  defendant  by  default  upon  all 
the  counts ;  and,  as  it  further  appeared  by  the  record,  the 
damages  of  the  plaintiff  were  assessed  by  the  Clerk,  gene- 
rally, and  without  distinguishing  between  the  special  and 
general  counts. 

Upon  filing  this  return,  the  plaintiff  in  error  alleged  dimi- 
nution thus : 

"  And  the  said  plaintiff,  Cadwallader  R.  Colden,  comes 
here  into  this  Court,  for  the  trial  of  impeachments  and  the 
correction  of  errors,  by  Aaron  Burr,  his  counsel,  on  this  6th 
day  of  September,  1822,  at  the  Capitol,  in  the  city  of  Albany, 
and  suggests  and  alleges  to  the  said  Court,  that  there  is  re- 
maining before  the  Justices  of  the  people  of  the  state  of 
New  York,  of  the  Supreme  Court  of  Judicature  of  the  same 
people,  a  record  of  judgment  in  favor  of  the  defendant  in 
the  above  cause,  who  was  plaintiff  in  the  said  Supreme 
Court,  against  the  said  plaintiff  in  this  Court,  and  also  a 
capidSj  return,  and  filings  the  rules  to  plead,  for  default, 
for  interlocutory  judgment,  for  reference  to  the  clerk  to  as- 
sess damages,  for  report  thereon,  and  rule  for  judgment, 
the  declaration  and  common  bail  piece,  the  affidavits,  as  well 
on  the  part  of  the  plaintiff  as  on  the  part  of  the  defendant,  on 
a  motion  made  successively  m  the  terms  of  May  and  August, 
1822,  to  set  aside  the  default,  and  the  rules  or  orders  made 
thereon  by  the  Court,  the  transcript  whereof  is  not  certified 
and  returned  with  the  writ  of  error  depending  in  this 
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Court ;  and  thereupon  the  said  plaintiff  prays  a  writ  of  cer-  Albany, 

tiorari  to  he  issued  to  the  said  Justices  of  the  said  Supreme  ^^'  ^ 
Court,  commanding  them  to  certify  the  transcript  of  the       Golden 

said  record  and  proceedings  so  remaining  hefore  them."  Knickerback- 
Whereupon  a  certiorari  issued  in  these  words :  *'• 

«  The  People  of  the  State  of  New  York,  by  the  grace  of  ^j^^'^**''*' 
(l.  s.)    God,  free  and  independent,  to  our  Judges  of  our 

Supreme  Court  of  Judicature,  Greeting : 
We  being  willing,  for  certain  causes,  to  be  certified  of 
the  proceedings  in  a  certain  cause,  lately  depending  in  our 
Court  before  you,  by  our  writ  between  John  Knickerbacker, 
jun.  plaintiff,  and  Cadwallader  R.  Colden,  defendant  of  a 
plea  of  trespass  on  the  case ;  and  of  the  judgment  there- 
upon obtained  in  our  said  Court,  do  command  you,  that  the 
transcript  of  the  proceedings  in  the  said  cause,  to  wit,  the 
capiaSj  return  and  filing,  the  rules  to  plead,  for  default, 
for  interlocutory  judgment,  for  reference  to  the  clerk  to  as- 
sess damages,  {or  report  thereon,  and  it//^  for  judgment,  the 
declaration  and  common  bail  piece,  the  affidavits,  as  well 
on  the  part  of  the  defendant  as  on  the  part  of  the  plaintiff, 
on  a  motion  made  successively  in  the  terms  of  May  and 
August,  1822,  to  set  aside  the  default,  and  the  rules  or  orders 
made  thereon  by  the  Court,  with  all  things  touching  the 
same,  by  whatsoever  name  the  parties  may  be  called  there- 
in; you  send  to  our  President  of  the  Senate,  Setiators  and 
Chancellor  of  the  state  of  New  York,  in  the  Court  for  the 
trial  of  impeachments  and  the  correcction  of  errors,  distinct- 
ly and  plainly  under  the  seal  of  our  said  Supreme  Court, 
before  you,  and  this  writ,  forthwith,  so  that  we  may  do 
thereupon  what  of  right,  and  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  shall  need  to  be 
done.  Witness,  John  Taylor,  Esq.  President  of  the  Sen- 
ate, at  the  Senate  Chamber,  in  the  Capitol,  in  the  city  of 
Albany,  on  the  6th  day  of  September,  one  thousand  eight 
hundred  and  twenty-two. 

John  R  Bacon,  Clerk." 

The  return  of  this  writ  consisted  of  the  transcripts  requir- 
ed by  the  certiorari,  excepting  the  affidavits  used  upon  the 
motions  in  the  Court  below. 
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ALBANY,        From  these  it  appealed  that  the  plain  tiff,  in  the  Court  b» 
Pept  1823.    Yo^  vas  named  in  the  capias^  John  Knickerhery  but  the 
Golden       ac  ettam  and  the  subsequent  proceedings  in  the  cause  were 
KuickeVback-  ^^  ^^  name  of  Johfi  Knickerbocker  ;  the  daie  of  the  note 
®'*         set  forth  in  the  dedarcUiofiy  was  Sept.  21,  1821,  and  thus 
Taried  from  that  mentioned  in  the  record ;  and  the  note  be- 
ing payable,  as  set  forth  in  the  declaration,  one  year  after 
date,  would  not  faU  due  under  nearly  a  year  after  the 
commencement  of  the  suit. 

The  capiat  was  returned  and  filed-Nov.  6j  1821 ;  and 
the  planitiff  filed  common  bail,  and  a  declaration,  and 
entered  his  rule  to  plead,  on  the  29th  of  the  same  month. 
The  capiat  was  returnable  the  27th  day  of  October,  1821, 
and  the  declaration  was  entitled  of  October  term,  generally, 
of  that  year.  .The  term  commenced  on  the  15th  of  Oct. 
The  plaintiff  entered  a  default  on  the  3d  Jan.,  1822;  and 
a  rule  to  as|sess  damages  upon  all  the  counts.  Now,  all 
these  matters  were  insisted  on  for  error,  as  well,  as  the 
general  assessment  of  damages.    And  accordingly, 

8,  M.  Hopkins f  for  the  plaintiff  in  error,  stated  the  follow- 
ing points : 

1st.  That  the  capias  is  in  the  name  of  John  Knickerber^ 
but  the  subsequent  proceedings  are  in  the  name  of  John 
Kuickerbacker. 

2d.  That  Golden  did  not  appear  in  the  suit,  either  by  fil- 
ing bail,  or  in  any  other  mode  as  required  by  law  ;  the  com- 
mon bail  piece  filed  by  Knickerbacker,  on  the  behalf  of  Gol- 
den, having  been  filed  contrary  to  the  statute,  and  therefore 
void* 

3d.  That  from  the  showing  of  Kuickerbacker  in  his  de- 
claration, he  had  no  cause  of  action  against  Golden,  at  the 
time  of  the  Commencenoent  of  the  action  or  at  the  time  of 
entering  judgment  therein. 

4th.  That  there  is  a  variance  between  the  declaration  and 
the  judgment  record  in  this :  that  in  the  declaration  Knick- 
erber  counts  on  a  note  made  in  1821,  whereas  in  the  judg- 
ment record  no  such  note  is  mentioned,  but  a  note  alleged 
to  have  been  made  in  1820. 
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5th.  That  the  matters  and  causes  o(  action  alleged  and    albarTi 
set  forth  in  the  secpnd  count  of  the  declaration,  are  triable    ^^  ^^^ 
and  determinable  only  by  a  jury ;  but  that,  nevertheless,       Coldea 
he  whole  matter  contained  in  the  declaration  was  referred   Kniek^zkMlu 
.  >  the  Clerk,  who  reported  theieon.  •*• 

6th.  That  the  declaration  is  of  October  term,  generally^ 
referring  to  the  first  day  of  the  term,  although,  from  the 
showing  of  Knickerbackei,  his  writ  was  taken  out  after  that 
day,  and  was  returnable  on  the  last  day  of  the  term. 

He  said,  it  is  true,  that  a  part  of  the  objections  are  of  form. 
Many  errors  may  be  called  so,  which  are  yet  of  vital  impor-  , 

tance.  Matters  of  form  are  essential,  to  enable  parties  to 
avail  themselves  of  ^heir  rights ;  and  there  is  no  safety  for 
a  defendant,  if  the  plaintiff  is  allowed  to  travel  entirely  out 
of  the  ordinary  course  of  judicial  proceedings.  Here  the 
plaintiff's  name  is  wrong,  and  there  was  no  chance  for  the 
defendant  to  appear  in  a  right  name. 

The  plaintiff  having  brought  the  defendant  into  Court^ 
should  have  allowed  him  a  regular  time  to  appear.    Not 
having  done  so,  the  proceedings  are  intrinsically  erroneous. 
The  capias  was  returnable  the  27th  of  October,  and  the 
plaintiff  filed  common  bail  on  the  29th  of  November  follow- 
ing.    The  defendant  did  not  appear  at  all.    Finding  a 
judgment  against  him,  he  has  a  right  to  look  to  the  conti- 
nuity of  the  proceedings^    The  declaration  relates  to  the  first 
day  of  the  term,  and  in  judgment  of  law  was  put  into  Court 
before  the  return  day  of  the  process.(a)    Had  the  plaintiff      («)  y^nm- 
sued  in  his  right  name,  he  had  no  authority  to  file  common  cwUl  ii^fj 
bail,  until  forty  days  after  the  return  of  the  process.    The     (6)  i  R.  L 
statute(6)  is  conditional,  ^  that  in  cases  where  special  bail 
may  be  required,  if  the  defendant  shall  not  cause  the  same 
to  be  given  within  double  the  time  required  for  that  purpose 
by  the  rules  of  the  Court,  it  shall  be  lawful  for  the  plaintiff 
to  file  common  bail  for  the  defendant."    The  40  days,  which 
are  double  the  time  allowed  for  pleading  in  the  Supreme 
Court,  did  not  expire  till  the  6th  of  December.   The  20  days^  • 
time  for  appearing  in  that  Court  ran  from  the  27th  of  October, 
the  return  day  of  the  writ    This  formality  should  have  been 
strictly  complied  with«    The  plaintiff  can,  in  no  case,  in  the 
Supreme  Court,  file  common  bail  till  after  40  days  from  the     (e)  Lam  r 
second  week  of  term.Cc)    But  the  plaintiff  has  not  only  ap-  3^** 
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ALBANY,    peared  for  us  out  of  time,  but  he  appeared  for  us  at  the  sui 
Sept  1823.    Qf  ^  person  not  named  in  the  process.    It  is  settled  that  he 
Coiden       cannot  do  this  even  after  the  double  time  for  appearing  has 
KnickMbaek.  expired.(rf) 

^'  The  plaintiff  then  declared  upon  a  note  payable  nearly 

(rf)  Doe  ▼.  ^^^  y^^  *^®^  ^^®  action  was  commenced ;  but  when  he 

Butcher,  3  T.  comes  to  make  up  the  record,  he  corrects  the  date,  and 
R.611.     !>«-,.,,,  ,.  ' 

lanoy  v.  Can-  makes  it  payable  one  year  earlier. 

^'  ^sJmy       ^^^  ^^  ^^^^  ^^^  Clerk  assess  damages,  generally,  upon 
Painter,  2  T.  all  the  couuts,  is  a  substantial  error,  and  decisive  of  the 

U    71Q 

(«)  1  R.  L.  cause.  The  defendant's  right  to  have  the  damages  assessed 
522, 1. 15.  by  a  jury  have  been  wholly  disregarded.  The  only  excep- 
tion to  this  right  is  by  statute,(c)  when  a  judgment  by  de- 
fault, demurrer,  or  confession,  is  given  upon  a  written  con- 
tract for  a  sum  certain.  Wherever  there  is  the  least  uncer- 
tainty in  the  damages,  the  law  always  calls  for  the  interven- 
tion of  a  jury.  The  same  thing  is  required  by  the  most  sa- 
cred rights  of  the  parties.  This  very  point  was  decided  in 
the  case  of  Burr  v.  Waterman  ^  Wells^  on  error  from  the 
Mayor's  Court  of  New  York  to  the  Supreme  Court,  M.  S. 
May  term,  1821.(/ )  The  statute  authorizing  an  assessment 
by  the  Clerk,  in  any  case,  is  at  best  in  derogation  of  a  com- 
mon law  right,  and  should  be  construed  strictly. 

(/)  BiniR  V.  Watfrmabt  and  W«ua 
Writ  of  error  Sutrime  CoaaT,  of  the  term  of  October,  in  the  year  of  our  Lord  one 
g,g,^^,„t^n  pleas.  ^o^>Mi><^  ®'?^^  hundred  and  twenty.  The  people  of  the  state  of  New  York 
have  sent  to  their  Judges  of  the  Court  of  Common  Pleas,  called  the  Mayor's 
Court,  in  and  for  the  city  and  county  of  New  York,  their  writ  close  in 
these  words,  to  wit :  *'  The  people  of  the  state  of  New  York,  by  the  grace 
of  God,  free  and  independent :  To  the  Judges  of  our  Court  of  Common 
Pleas,  called  the  Mayor's  Court,  in  and  for  the  city  and  county  of  New 
York,  Greeting.  Because,  in  the  record  and  proceedings,  and  also  in  the 
gfvmg  of  judgment  in  a  plaint,  which  was  in  our  Court  of  Common 
Pleas,  called  the  Mayor's  Court,  before  you,  without  our  writ,  between 
Joshua  D.  Waterman  and  Ralph  Wells  agamst  Aaron  Burr,  of  a  plea  of 
trespass  on  the  case,  manifest  error  had  intervened,  to  the  great  damage 
of  the  said  Aaron  Burr,  as,  by  his  complaint,  we  are  informed — ^we,  being 
willing  that  the  error,  if  any  there  be,  should  m  doe  manner  be  correct- 
ed, and  full  and  speedy  justice  done  to  the  parties  aforesaid  in  this  be- 
half, do  command  you,  that  if  judgment  should  be  thereupon  given,  then 
yon  send  to  our  Justices  of  our  Supreme  Court  of  Judicature,  distinctly 
and  openly  under  your  seal,  the  record  and  proceedings  of  the  plainl 
■foresaid,  with  all  things  concerning  the  samoi  and  this  writ,  so  that  the) 
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/  L.  Viele  ^*  A.  Van  Vechteuj  contra.  The  defendant  Albany, 
will  contend,  that  the  judgment  of  the  Supreme  Court  ought  ^P^-  ^^^' 
to  be  affirmed,  for  the  following  among  other  reasons :  Golden 

KnickeibAck^ 
may  have  them  at  the  Academy,  in  the  town  of  Utiea,  in  the  coanty  of  tf* 

Oneida,  on  the  third  Monday  of  October  next,  that  the  record  and  proceed- 
ings aibreuid,  being  inspected,  we  may  caoae  to  be  farther  done  there- 
npon  for  correcting  that  error,  what  of  right  and  according  to  the  law  and 
cuatom  of  the  state  of  New  York  ought  to  be  done.  Witness,  Ambsobi 
8PENCBE,  Esqaire,  oar  Chief  Justice,  at  the  city  of  Albany,  the  19th  day  of 
Aogost,  A.  D.  1820. 

Fotr/te,  Bloodgoad  ^  Breete,  Clerks. 
O.  Mer9h,  Att*y." 

The  answer  of  the  Judges  of  the  Court  of  Common  Pleas,  called  the  D^fQ,. 

Mayor's  Court,  within  named.    The  bill  and  record,  whereof  mention  is 

within  made,  together  with  all  things  touching  or  concerning  the  same, 

to  the  Justices  of  the  Supreme  Court  of  Jadicature  of  the  state  of  New 

York,  at  the  day  and  place  within  contained,  under  our  seal  distinctly  and 

openly,  we  send,  in  a  certain  schedule  to  this  writ  annexed,  as  within  to  us 

commanded. 

Benf,  Ferrisf,  Clerk. 

Matoe's  Coobt.  Fleas,  dtc  [The  retom  set  forth  the  judgment  record 
in  the  court  below,  verbatinu  The  plaeita  was  of  June  term,  1830.  The 
bill  of  privilege  contained  a  count  in  osfumpstt,  upon  a  promissory  not« 
grren  by  Burr,  the  defendant  below,  to  Waterman  Sl  Wells,  the  plainttfi 
below ;  the  common  counts  for  money  lent,  money  had  and  received ;  and 
a  count  on  an  mstmu/  eomputassmt  The  record  then  set  forth  an  tinpar- 
lanc€  to  August  term,  1820,  and  an  interioontory  judgment  of  that  term, 
and  then  proceeded  thus :]  <*  And  because  it  is  suggested,  and  proved,  and 
manifestly  appears  to  the  said  Court  ^ere,  that  the  said  plaintiffi  have  sus- 
tained damages,  by  reason  of  the  not  performing  of  the  promises  and  un- 
dertakmgs  in  the  said  bill  mentioned,  to  163  dollars  and  13  cents,  besides 
the  costs  and  charges  by  the  said  plaintiflk  about  then:  suit  in  that  behalf  ex- 
pended—  ^ 

llierefore  it  b  considered,  that  the  said  plaintiA  do  recover  against 
the  said  uiefendant,  their  damages  by  occasion  of  the  premises,  to 
162  doHars  and  13  cents,  by  tht  Ooitrf  here  aeeeeeed^  and  also  23 
dollars  and  31  cents  for  the  costs,  Ate. 
Afterwards,  to  wit,  in  this  same  term,  before  the  Justices  of  the  said  Peo-  Assignment  o 
pie  of  the  Supreme  Court  of  Ju^oature  of  the  eame  People,  at  the  Academy  ^non. 
in  the  town  of  Utica,  in  the  county  of  Oneida,  comes  the  said  Aaron  Burr, 
by  George  Marsh,  his  attorney,  and  says  that  in  the  record  and  proceedings 
aforesaid,  and  also  m  giving  the  judgment  aforesaid,  there  is  manifest  er- 
ror in  this,  to  wit,  that  the  declaration  aforesaid,  and  the  matters  therein 
contained,  are  not  sufficient  m  law  for  the  said  Joshua  D.  Waterman  and  InxiAoieney 
Ralph  Wells  to  have  or  maintain  their  aforesaid  action  thereof  against  the       <<MlanliM 

Vol.  IL  6 
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ALBANY,  1.  Because  the  plaintiff  in  error  could  have  had  complete 

Sept  1883.  relief,  as  to  every  error  complained  of,  in  the  Court  beioWp 

Golden  and  by  neglecting  to  apply  there,  has  waived  those  errors, 


T. 

er. 


General  as-  '"^  Aanm  datr:  There  u  altoo  error  in  this,  to  wit,  that  by  the  reeonl 
sigrnment  o{  i^oresaid,  it  appears,  that  the  jadgment  aforesaid,  in  form  aforesaid  giveik 
errors.  ^^  given  for  the  said  Joshua  D.  Waterman  and  Ralph  Wells,  against  th0 

•aid  Aaron   Burr;   whereas,  by  the  law  of  the  land,  the  said  jodginent 
ought  to  have  been  ibr  the  said  Aaron  Burr,  against  the  said  Joshua  anc 
Diminution  ^^P^    There  is  also  error  in  this,  to  wit,  that  by  the  reeord  aforesaid  it 
alleged.  appears  that  the  said  Joshua  and  Ralph  appeared  by  Daniel  S.  Griswold, 

their  attorney,  against  the  said  Aaron  Burr,  in  the  plea  aforesaid ;  never- 
No  warrant  of  theless  there  is  no  warrant  of  attorney  filed,  or  remaining  of  record  in  the 
attorney  $  said  Court  of  Common  Pleas,  called  the  MayorVi  Court,  in  and  for  the  city 

and  county  of  New  York,  between  the  parties  aforesaid,  in  the  plea  afore- 
said, to  warrant  the  said  Daniel  S.  Griswold  to  be  attorney  for  the  said 
Joshua  and  Ralph,  against  the  said  Aaron  Burr,  in  the  plea  aforesaid.    There- 
Nor  rule  to  as-  ^^^*  ^°  ^^^  ^^^^  ^  manifest  error.    There  is  also  manifest  error  in  this,  to 
sess  damages,    wit,  that  there  is  no  rule  or  order  in  the  said  Court  of  Common  Pleas,  called 
the  Mayor's  Court,  authorizing  the  Clerk  to  assess  the  damages  between 
Writ  of  certio-  the  paKies  aforesaid  $  tliat  the  same  were  assessed  eontrary  to  law :  And 
ran  prayed.       ihe  said  Aaron  Burr  prays  a  writ  of  the  people  of  the  state  of  New  York, 
to  be  drretfted  to  the  Judges  of  the  Court  of  Common  Pleas,  called  th<) 
M ayor*s  Cdurt,  in  and  Ibr  the  oity  and  county  of  New  York  aforesaid,  to 
eeitiiy  to  the  said  Justices  of  the  people  of  the  Supreme  Court  of  Ju« 
dieature  of  the  same  people,  the  truth  of  the  same,  and  it  is  granted  to 
Oonclunon.    ^^>  ^*    -^"^  ^^®  ^'^^  Aaron  Burr  prays,  that  the  judgment  aforesaid,  for 
the  enors  aforesaid*  and  other  errors  in  the  record  and  proceedings  afore- 
said may  be  reversed,  annulled,  and  altogether  held  for  nothing,  and  that 
he  may  be  restored  to  all  things  whieh  he  hath  tost  by  occasion  of  the  said  • 
judgment,  d^c.  whioh  said  writ  of  etribnrarU  so  prayed  and  granted,  folk>ws 
*  t     "^  ^^^^*^  wordi,  to  wit :  «  The  People  of  the  state  of  New  York,  by  the  graoo 
certify        the  ^^  ^^*  ^^^  ^^^  independent :  To  the  Judges  of  our  Court  of  Common 
warrant  of  at-  Pleas,  called  the  Mayor*s  Cout,  in  and  for  the  city  and  county  of  New 
tomey,      and  York :  Wb  being  willing,  for  eertain  causes,  to  be  certified  whether  Joshua 
rolnfof  dl!!^"  ^-  W»^nn*"  "»^  *^^Pb  Wells  maxle  Daniel  S.  Griswold  their  attorney 
IS,    if  to  be  ^^  record  against   Aaron'  Burr,  of  a  pleh  of  trespass  on  Ibe   ease,  before 
bund,  &c.         you,  our  Judges  of  the  Court  of  Common  Pleas,  called  the  Mayor's  Court, 
in  and  for  the  city  and  county  «f  New  York  aforesaid,  ef  the  term  of  June, 
A.  D.  1830,  and  also  whether  thers  be  any  rule  for  assessment  of  damages 
between  the  said  parties,  or  not-^Do  command  you,  that  having  searched 
the  files,  entries,  memorandums,  and  other  remembrances  of  the  rales,  and 
warrants  of  attorney,  for  the  city  of  New  York  aforesaid,  being  in  your  eus-> 
tody  of  reoordt  what  yon  shall  find  therein  concerning  the  said  rule  and 
warrant  of  attorney,  or  either  of  them,  between  the  said  parties  oif  the  plea 
aforesaid,  you  certify  to  om^  Justices  of  our  Supreme  Court  of  Judioatort 


% 


OF  THE  STATE  OF  NEW  YORK.  39 

2.  Because  none  of  the  errors  relied  upon  lay  the  foaa-  aloant, 
dation  for  a  writ  of  error  in  this  Court  Sept.  1883. 

3.  Because  all  the  errors  complained  of  by  the  plaintiff,       Coldea 
if  any  exist,  are  cured  by  the  statute  of  jeofails.  Kaick^tbtek 


without  ddlay  at  the  City  Hall  of  the  city  of  New  Tork»  fully  and  entirely 
&■  the  aame  remain  in  yonr  oiutody,  and  thia  writ,  dus.  Witueaa,  AnBRoei 
Sknobr,  Eaquire,  oar  Chief  Juatice,  at  the  Capitol,  in  the  city  of  Albany, 
the  13th  day  of  January,  A.  D.  1821. 

FatrUtf  Bhodg9od  ^  Br^se,  Cleika. 
a  tferaA,  Att'y. 

Hie  answer  of  the  Jndgefe  of  the  Court  of  Common  Pleaa  of  the  city  and     Reton  to  the 

connty  of  New  York :    Searching  the  files,  entries,  memorandums  and  other  o^tioran. 

ramembrances  of  the  Court  within  named,  we  do  not  find  any  warrant  of  _,  ^  ^ 

No  wamnt  of 
attorney  in  the  within  mentioned  cause,  on  file.    Searching  also  the  files,  attorney. 

entries,  memorandums,  and  other  rememhranees  of  the  said  Court,  wo  do 
find  a  memorandum  of  a  warrant  of  attorney,  endoned  on  the  bill  filed  in     But  a  memo* 
the  said  cause,  in  the  words  following,  to  wit:   "CityofNew  York,  ss.  Joshua  randum  of    a 
D.  Waterman  and  Ralph  Wells  put  in  their  place  Daniel  8.  Oriswold,  their 
attorney,  against  Aaron  Burr,  gentleman,  die.,  in  a  plea  of  trespass  on  the 
case.**    And  we  do  find  rules  for  interloentory  judgment,  and  that  the  Cledt  And  roles,  &fr 
assess  the  damages,  entered  in  the  term  of  July,  one  thousand  eight  hun- 
dred and  twenty,  as  Mlows,  to  wit :     "  On  motion  of  Mr.  Griswold,  attorney  , 
for  the  plaintiff,  ordered  interlocutory  judgm«»nt,  and  that  the  Clerk  amess 
the  damages.**    And  this  we,  the  said  Judges,  certify  to  the  Justices  of  the 
Supreme  Court  of  Judicature  of  the  people  of  the  state  of  New  York,  within 
named,  as  we  are  within  commanded. 

Per  Curiam^  John  L.  Broome^  Clerk. 

And  hereupon,  afterwards,  to  wit,  on  the  1st  Monday  of  January,  as  yet, 
of  January  term,  A  D.  1821,  {in  nuUo  €$i  erratmm,  and  oontinuanee,  ^  ^v*     r  h 
ria  udvioare  vult,  to  May  term,  1821.)  ron^M,      ne 

nolle  froeeqmi 

SrufCBE,  Ch.  Justice,  deUrered  the  opinion  of  4he  Court  The  error  ^*^°5i  ^^ 
assigned,  and  principally  relied  on,  is,  that  there  being  soTeral  counts— one  counts  other 
on  a  note  of  hand  for  the  payment  of  money,  given  by  the  plaintiff  io  error  than  the  count 
to  the  defendants  in  emr,  and  other  counts  for  money  lent,  money  had  and  ^^.  ^^  P'^* 
received,  and  upon  an  ineimul  eomputaseent,  the  defendant  below  having  j  |?  _i  ^ ' 
made  default  in  pleading,  the  attorney  for  the  plaintiffii  below  took  interlo-  assess  damages 
cdtory  judgment,  and  a  role  tttti  the  Clerk  assess  the  damages,  without  ondaMeameut 
having  entered  a  mUe  prmepU  on  the  other  eoonts  than  the  one  on  the  note.  ??  '^''^^^ 
Upon  certiorari  it  appears  there  was  no  rule  for  a  nolle  proeequu  general 

TIm  objection  is  fiitaL  (1  R.  L.  522.)  There  is  no  right  or  authority  in  the  Thers  can  bo 
Court  below,  to  direct  an  assessment  upon  the  money  counts,  or  the  ineimul  "?  j****"™*"* 
compulaeeent.    These  the  plamtiA  below  have  not  relinquished.    They  are  Uie   deST  2 
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▲LBANT|  This  is  an  attempt,  by  a  writ  of  error,  to  correct  mere 
Sept  1823.  ^.jgrical  mistakes,  without  first  applying  to  the  Court  below 
Coiden  for  their  correction.  But  by  adverting  to  the  constitu- 
Knick^back-  tion,(/)  it  will  be  seen  that  this  Court,  was  formed  for  the 
^'  purpose  of  revising  errors  in  the  actual  decisions  of  the 
(/)  Art  5,  ■  Supreme  Court.  The  Justices  of  the  Supreme  Court  are 
required,  on  writ  of  error,  to  assign  the  reasons  by  which 
they  were  guided  in  the  judgment  of  the  Court  below. 
But  these  errors  all  passed  on  in  silence ;  and  the  Court 
were  never  called  to  pronounce  upon  them,  though  perfectly 
competent  to  administer  relief.  Why  did  the  defendanv 
omit  to  apply  to  that  Court?  Shall  he  be  allowed  to  delaj 
and  keep  silence,  during  the  whole  round  of  this  proceeding 
there,  and  then  come  here  to  correct  errors,  which  he  never 
brought  to  the  view  of  the  Supreme  Court  ?  That  Court 
have  given  no  decision  upon  these  matters,  within  the  mean- 
ing of  the  constitution,  as  is  plain  from  the  nature  of  the 
objections.  The  mistake  of  the  name,  the  variance  between 
the  declaration  and  record,  the  mistake  in  filing  the  com- 
mon bail  piece,  and  the  general  assessment  of  damages, 
&c.,  are  all  matters  of  which  the  defendant  ought  properly 
to  have  availed  himself  in  the  Coyrt  below.  The  error  in 
the  name  could  not  mislead ;  for  the  name  is  right  in  the 
ac  etiam.  The  defendant  probably  knowing  the  plaintiff's 
demand  to  be  just,  lies  by  till  the  judgment  is  perfected. 
He  doubtless  knew  of  the  irregularity,  but  if  not  on  discov- 
ering it,  he  should  have  gone  to  the  Supreme  Court,  where 
die  fact  of  his  knowledge  could  have  been  tried  on  affidavit. 
The  delay,  after  a  knowledge  of  his  rights,  should  defeat 
his  application  to  set  aside  the  proceedings,  and  would  have 
had  this  effect  by  the  rules  of  that  Court 

the  common  u  mach  part  of  the  claim,  as  the  note  ;  and  non  eotutat,  that  the  damages 
money  counts,  have  not  been  assessed  on  these  counts.  The  authorities  cited  by  tha  plain- 
or  on  an  tnsi-  ^|^  .^  ^^^^^  ^^^  ^^^  ^  ^^^  pro9eqm  should  have  been  entered,  or  it  is 

99ni  enor. 

Judgment  rsvened 
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[SuDAM,  Senator.    Will  error  lie  for  a  mere  irregularity  7  Albany, 

1  had  supposed  it  would  not.    The  usual  course  is  to  seek  S^P^^^^ 

redress  by  motion  in  the  Court  below.]  Coiden 


T. 

Knickarback 
er. 


Bopkinsy  said  he  was  not  prepared,  at  this  moment,  to  say, 
upon  authority,  that  error  would  lie ;  but  he  insisted  that 
every  irregularity  is  error.  Error  is  a  generic  term ;  and 
includes  not  only  those  defects  apparent  upon  the  face  of 
the  record,  but  every  omission  or  mistake  in  proceeding 
to  jadgmeut,  which  would  be  a  ground  for  setting  it  aside  in 
the  Court  below. 

Viele  ^  Van  Vechterij  denied  that  every  irregularity  is 
technically  an  error,  so  as  to  be  the  subject  of  a  writ  of  er- 
ror. But  suppose  it  to  be  as  contended  on  the  other  side, 
at  any  rate,  these  matters  should  have  been  suggested  to  the 
Court  below,  in  order  to  warrant  a  writ  of  error.  In  Sands 
V.  Hildrethj{g)  on  appeal  from  the  Court  of  Chancery,  the 
Chancellor  stated  that  the  appellants  never  appeared  at  the  493: 
hearing  to  make  a  defence,  in  consequence  of  which,  his 
decree  was  given  as  a  matter  of  course,  on  the  default  of  the 
defendants  below.  This  Court,  therefore,  dismissed  the  ap- 
peal. This  was  on  the  ground  that  the  merits  had  not  been 
reviewed  in  the  Court  below,  through  the  neglect  of  the  ap- 
pellants. In  Gelston  and  Schenck  v.  Hoyi,{h)  the  defend- 
ants below  joined  in  demurrer  to  their  special  pleas,  but  W  13  id 
when  the  demurrer  was  called  upon  the  calendar,  they 
made  default,  and  judgment  passed  without  argument ;  and 
this  Court,  for  that  reason,  refused  to  hear  the  demurrer  ar- 
gued here.  The  reasoning  of  the  Chancellor,  in  that  case, 
applies  most  emphatically,  to  these  matters  of  irregularity. 
*'lt  is,  (says  the  Chancellor,)  (i)  an  unfair  proceeding ;  for 
it  takes  from  the  party  demurring,  an  advantage  which  he  (0  U.  576 
would  have  been  entitled  to  in  the  Supreme  Court,  if 
the  inclination  of  that  Court  had  been  against  him  of  with- 
drawing his  demurrer,  and  replying  to  the  pleas.  So  of  all 
matters  of  irregularity.  The  Court  below  will  exercise  a 
discretion,,  when  their  attention  is  called  to  them,  in  amend- 
ing or  overlooking  them  altogether,  or  setting  aside  the  pro- 
ceedings according  to  the  various  circiunstances  of  such 
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ALBANT,    case.    A  writ  of  error  deprives  us  of  all  these  advantagea 

flept  1829.    j^  Henry  v.  Cuyler  et  ux.{j )  this  Court  quashed  a  writ  of 

CoMen       error  brought  by  the  defendant  below,  who  had  demurred 

Kniokerboek-  ^^^  suffered  judgment  against  him  upon  the  demurrer  by 

^-         default,  although  the  same  question  had  been  determined 

{i)  17  John,  against  him  in  another  cause ;  and  the  cause  was  brought 

^69*  here  by  consent  of  counsel. 

If  the  doctrine  of  these  cases  is  sound,  the  writ  of  error  in 
this  case  cannot  be  sustained.  In  cases  of  irregularity,  the 
objection  must  be  made  at  the  first  opportunity  which  offers. 
This  is  not  only  the  nile  of  law,  but  it  is  required  by  com- 
mon justice.  It  is  unjust  to  lie  by  in  silence,  for  months  and 
years,  till  the  cause  has  gone  through  all  its  forms,  and  then 
surprise  the  party  by  a  writ  of  error,  or  appeal,  even  after 
iMi  execution  satisfied.  All  the  irregularities  in  the  proceed- 
ings below  are  thus  waived  by  the  party  entitled  to  object. 
The  inference  is,  that  he  means  to  acquiesce,  on  the  judg^ 
ment  being  against  him  according  to  the  course  of  the 
Court.  This  action  was  upon  a  promissory  note.  Perhaps 
the  very  reason  why  the  Court  below  was  not  applied  to, 
was  because  the  irregularity  had  been  waived  by  delay,  and 
there  were  no  merits  upon  which  to  found  the  application. 
But  suppose  error  will  lie,  where  the  party  has  suffered 
a  judgment  by  default,  it  does  not  follow  that  every  mistake 
is  the  proper  subject  of  a  writ  of  error.  Will  error  lie  for 
an  imperfection,  of  which  a  party  cannot  avail  himself  in 
jJeading  ?  The  capias  does  not  appear  upon  the  record ; 
and  when  it  is  defective,  it  is  almost  a  matter  of  course  to 
(k)  Tidd.  Pr  amend  it  in  the  Court  below.  A  mistake  in  the  name  is 
1S4/  5,   and  aniendable.(A)    It  would  be  a  libel  upon  justice,  to  say  that 

caBM  thera  ci-  ^   '        ^  i     i    .    ^  j  •* 

tod.  every  little  slip  of  an  attorney  or  clerk  is  to  ground  a  writ 

of  error.  These  the  Courts  will  always  correct,  and  they 
are  never  taken  advantage  of  in  practice,  except  for  the  pur- 
poses of  legal  chicanery. 

If  the  party  will  come  here  upon  these  matters,  this 
Court  will,  at  least,  hold  him  to  the  rules  which  govern  in 
the  Court  below.  Here  is  a  delay  since  Nov.  29th,  1821,  to 
make  an  objection  to  the  mode  of  appearance.  The  de- 
fendant now  comes  in  and  says,  "  I  have  never  appeared. 


tilt 
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On  my  neglect  to  do  this,  the  plaintiff  had  a  right  by  statate  alb  ant, 

to  appear  for  me.  But  he  did  this  prematurely ;  and  thereby  ^^ 

took  away  my  right  to  appear  at  all."    We  deny  the  con-  Golden 

sequence.    We  did  that  which  was  a  part  of  the  defendant^  KaiekeibMlf 

duty  ;  and  which  he  has  altogether  neglected.    If  we  ap-  ^* 
peared  for  him  out  of  season,  he  should  have  treated  our 
act  as  a  nullity,  and  appeared  of  course,  or  got  rid  of  our  ir- 
regular appearance  upon  motion,  and  then  have  come  in 
by  his  own  act.    The  defendant  should  have  moved  in  this 

case,  to  set  aside  the  proceedings  before  the  next  term.(l)  ^  ^^M»*kUr^i 

John.  Cm.  438. 

[SuDAM,  Senator.  I  remember  a  case  in  the  Supreme  f^*  ^'  /^^ 
Court,  in  which  I  was  concerned  as  counsel,  where  the 
plaintiff  went  on  and  took  his  default  by  mistake,  with- 
out naving  filed  common  bail  at  all,  and  the  defendant  had 
not  appeared  in  any  way.  In  that  case,  the  Court  consid- 
ered the  filing  common  bail  a  mere  matter  of  form,  and  al- 
lowed the  plaintiff,  on  motion,  to  appear  for  the  defen- 
dant, nunc  pro  tunc.] 

The  objection  that  the  declaration  was  of  October  term, 
generally,  is  merely  technical,  and  if  it  could  be  urged  as  ir- 
regularity, either  here  or  in  the  Court  below,  it  is  clearly 
amendable.  But,  according  to  the  reasoning  on  the  other 
side,  it  is  no  objection.  It  is  said  the  caption  relates  to  the 
first  day  of  term,  and  thus  in  contemplation  of  law,  pre- 
cedes the  return  day  of  the  capias  ;  but  it  is  not  denied 
that  it  also  extends  to  every  other  day  in  the  term,  includ- 
ing the  last,  or  return  day,  as  well  as  the  first  These' cases 
of  relation  to  the  first  day  of  term  are  frequent  in  our  ju- 
dicial proceedings.  They  depend,  however,  on  a  fiction  of 
law,  which  is  always  moulded  to  the  purposes  of  equity. 

Variance  between  the  declaration  and  record  cannot  be 
objected  here.  The  record  is  right ;  and  this  is  the  only 
evidence  of  the  proceedings  below.  As  between  this  and 
the  declaration,  the  record  should  govern.  The  very  reason 
why  the  defendant  did  not  go  to  the  Supreme  Court  waa^ 
probably,  because  the  record  gave  the  true  date  of  the  noCa^ 
We  venture  to  predict  that  tbis  Court  will  have  busiimv 
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^^^^>    enough,  and  not  of  a  very  pleasant  nature,  if  they  once  con 

.. 1.  sent  to  take  cognizance  of  petty  irregularities  like  this. 

CoWea  rpjjg  damages  were  properly  assessed  by  the  Clerk.  The 

Knickeiback-  declaration  contains  one  count  upon  a  promissory  note.  To 
this  the  money  counts  are  superadded,  which  is  the  usual 
(p  \i*  ^  ^^••^  ^^  declaring  upon  a  note.  The  8tatute(Q  provides  that 
when  judgment  by  default  is  given  in  any  action  upon  any 
promissory  note  for  the  payment  of  money,  the  Court  shall 
direct  the  Clerk  to  assess  the  damages.  These  general 
counts  are  as  good  upon  a  promissory  note,  as  a  count  set- 
ting forth  the  note  itself.  Do  they  not,  then,  come  within 
the  language  of  the  statute  ?  An  action  containing  these 
counts  may  properly  be  called  an  action  upon  a  promissory 
note.  But  if  error,  it  is  a  matter  which  the  Court  below 
should  have  been  called  upon  to  correct. 

If  the  note  is  misdescribed  in  the  declaration,  the  plain- 
tiff must  then  resort  to  his  money  counts.  In  such  case  he 
must  give  proof  of  the  note  to  the  Clerk  within  the  18th 
section  of  the  act.  (1  R.  L.  623.)  The  Clerk  is  in  such  case 
required  at  the  request  of  either  party,  to  reducfe  the  evidence 
to  writing,  and  report  it  to  the  Court  specially,  vho  are  to 
pass  upon  its  competency — so  that  no  danger  can  arise  from 
his  assessing  damages  upon  the  money  counts. 

[SvDAM,  Senator.  The  usiwl  practice  in  England  is,  I 
believe,  to  enter  a  remittitur  as  to  the  general  counts,  when 
the  damages  are  assessed  by  the  Clerk.] 

Velie  ^  Van  Vechien,  referred  to  Shepherd  v.  Charter^ 

(m)  4  T.  R.  (m)  Messin  v.  M<i8sareene^{n)  Rashleigh  v.  Salmonj{o) 

^^tn)  Id  493  ^^^  Andrews  v.  Blake^p)  to  show  the  distinction  between 

(o)  1  H.  BL  the  practice  in  England,  and  that  of  this  state.(9)    In  Eng- 

^fp)  Id.  529.  ^^^^j  i^  is  matter  of  practice.    It  does  not,  as  here,  depend 

(q)       Vid.  upQii  a  statute  provision.    It  will  be  seen  from  the  cases  cit- 

lidd.  Tx.  515.      '^ 

ed,  that  there  the  paper  upon  which  the  assessment  takes 
place,  must  as  matter  of  practice,  be  spread  upon  the  record. 
But  with  us  this  cannot  be  important.  The  party  has  no- 
tice of  the  assessment,  and  may  appear  and  oppose  any  ex- 
travagant or  otherwise  improper  assessment. 
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III  a  note  to  Longman  y.  Fenn,{n)  a  case  is  cited  from  albant, 
Fitz-G.  162,(1)  where  the  Court  of  K.  B.  refused  to  set  aside  ^P^^^^ 
Ihe  judgment,  because  the  writ  of  inquiry  did  not  appear       Coidea 

upon  the  roIL  KniekeriMck 

The  legislature,  conseious  that  formal  errors,  not  affecting  ^- 

the  merits,  might  be  committed,    passed  the  statute  of      (a)  3  H.  Bi 
amendmerUs  BnA  JBofaUs.{o)    To  give  this  statute  complete  ^\  i  r.  L 
effect,  the  courts  do  not  wait  for  an  actual  amendment ;  but  ^7. 
where  the  error  alleged  is  merely  formal,  they  consider 
the  amendment  as  already  made  ;  or  overlook  it  as  hav- 
ing never  existed.     This  principle  has  been  frequently 
acted  upon.(p)  (p)    Rick- 

BaekH9t         1 

Hbpkinsy  in  reply.    There  is  no  doubt  that,  if  the  defend-  Jj^J;        ^• 
ant  had  voluntarily  appeared,  or  his  judgment  had  been  664,  and  Cm! 
after  verdict,  many  of  these  errors  would  have  been  amend-  ^^^J^^JbeT.* 
able.    But  gentlemen  forget  that  this  is  not  an  application  kam  t.  TiUou 
to  amend.    It  js  a  proceeding  on  an  issue  of  in  nutlo  est  er-  Sep.  499.^ 
ratum  upon  multiplied  irregularities.    The  course  pursued 
on  the  other  side  was  unexpected,  and  has  driven  me  to  a 
course  of.  research  so  sudden  and  desultory,  that  it  is  diffi- 
cult to  methodize  the  authorities  which  I  must  use  in  reply. 
Almost  every  volume  of  law  mentions  the  distinction  be- 
tween faults  curable  and  incurable  by  verdict  and  nil  dicU  / 
but  perhaps  we  must  search  in  vain  for  an  authority  to 
show,  that  all  the  mistakes  and  omissions  which  we  com* 
plain  of)  would  not  be  cured  by  the  default    It  would  be 
difficult  to  find  an  adjudged  case  in  favor  of  bringing  an  ac- 
tion of  debt  upon  a  bond ;  and  it  is  so  in  relation  to  severe 
of  the  errors  assigned.    Much  has  been  said  of  the  just^ 
ness  of  the  plaintiff's  demand.    But  this  Court  are  called 
upon  for  a  decision  which  is  to  form  a  precedent  upon  a 
record  brought  here  for  adjudication  on  its  validity,  and  in 
which  specific  errors  are  assigned^    The  Court  are  confined 
to  the  face  of  the  record.    They  will  not  yield  to  a  course 
oi  argument  which  will  make  every  thing  uncertain,  and 

(1)  His  is  Malhry  t«  Jenmnggf  in  Fit2-G.  It  wa*  held  thai  Uie  want  of 
an  sward  of  a  writ  of  inquiry  upon  the  roU»  in  assompsit,  was  cured  by  the 
statute  of  amendmsl^ 

Vol.  n.  7 
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ALBANY,    render  it  impossible  to  advise  what  course  shall  be  taken 
Sept  1823.    ^pQii  a  given  state  of  things  appearing  of  record. 

Coiden  May  not  a  writ  of  error  be  brought  upon  irregularity,  oC 

KnicWback-  ^^^^  ^^  ^^^  intermediate  proceedings?  If  not,  what  be- 
^^'  comes  of  the  multiplied  distinctions  in  the  books  between 
errors  curable  and  incurable,  under  the  statute  of  amend' 
ments  smd  jeofails  ?  In  Tidd's  Pr.  102,  authorities  are  cited| 
showing  that  the  want  of  an  original  writ  is  aided  by  a  ver- 
dict, though  otherwise  of  a  defective  original.  It  is  there 
said,  that  if  an  amended  original  is  returned  on  certiorari,  it 
will  save  the  verdict,  though  it  were  originally  defective. 
But  in  this  case  no  amendment  is  pretended.  •  We  are  at 
issue  upon  the  error  as  it  stands.  As  was  remarked  by  an 
honorable  Senator,  the  Court  below  might  have  ordered 
common  bail  filed  nunc  pro  tunc,  to  savb  the  proceedings, 
but  they  were  never  asked  to  do  this  ;  and  if  the  doctrine 
contended  for  here  is  to  prevail,  the  statute  of  common  bail 
is  a  nullity.  ^ 

Lilly's  Entries,  221  to  292,  present  a  series  of  precedents 
in  which  errors  are  assigned  in  the  intermediate  proceedings 
in  the  cause.    Many  of  these  are  in  mere  matter  of  form^ 
but  notwithstanding  taken  for  granted  to  be  error  unless 
amended.    The  want  of  a  warrant  of  attorney,  or  the  ap- 
pointment of  a  guardian,  no  venire,  no  original  and  the  like, 
are  treated  as  fatal  errors,  unless  amended  below  and  shown 
to  be  perfect  by  a  return  to  the  certiorari. 
Error  will  lie  upon  a  judgment  by  default     Salkield  v. 
(j)Cro.  Jac.  The  Ld.  William  Howard,{q)  is  an  express  authority,  and 
^(r)  2  Sannd.  ^^  Serjeant  Williams'  note  to  William  v.  Gwyn,{r)  it  is  said 
46,  n.  (6)         that  enor  will  lie  by  the  heir  upon  a  judgment  in  a  real 
425^  '  action.    In  Edwards  v.  Blunt,{s)  it  is  decided  that  after  a 

judgment  upon  demurrer,  there  could  be  no  motion  in  arrest, 
but  agreed  that  it  would  be  otherwise  after  a  judgment  by 
(t)  6  Taunt,  default.    In  Creswell  v.  Packham,  {t)  judgment  was  given 
*  silently,  and  without  argument,  upon  demurrer,  and  the 

Court  say  that  a  motion  in  arrest  cannot  be  heard,  but  they 
agreed  that  error  would  lie. 

The  cases  showing  what  errors  are  fatal  after  a  judgment 
by  default  or  upon  verdict,  are  cited  in  3  DonL  Pr.  706. 
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Lilly,  221,  assigns  for  error  that  the  original  was  clattstim    albant, 
/regit.    The  judgment  was  not  reversed  because  the  error       '^ 
was  not  amendable,  but  because  it  was  not  in  fact  amend-       Golden 
ed.    The  same,  234,  assigns  for  error,  that  an  original  and  Kniekerback- 
capias  issued  before  the  cause  of  action  accrued.    This  *'- 

shows  that  error  may  be  assigned  in  the  mesne  process  as 
well  as  in  the  original.  The  same  author,  236,  gives  an  as- 
signment of  errors  that  there  is  no  writ  of  inquiry,  in  oppo- 
sition to  the  case  cited  on  the  'other  side  from  H.  Black 
stone  and  Fitz-Gibbon.    Error  was  assigned  that  the  defen- 
dant was  in  the  Fleet,  and  no  declaration,  served  upon 
him.(t<)    To  serve  the  declaration  personally,  in  that  case,     («)LiU.£nt. 
was  a  statute  duty  in  England,(i;)  as  filing  common  bail     («)  4  a^  5 
was  here.    In  this  as  in  that  case,  the  defendant  is  not  ^-  &  BL  a 
in  Court,  except  for  the  purpose  of  a  particular  mode  of  pro- 
ceeding; and  the  party  must  keep  within  the  terms  of  the 
statute.   Error  was  assigned  in  the  admission  of  a  prochein 
amy  /(ti?)  and  in  Phillips  v.  Smith.{x)  error  was  assign-     (w)      LUL 
ed  for  want  of  almost  all  the  intermediate  proceedings,     °^)  \^  254 
which  were  amended  and  certified.  ^  268- 

All  the  arguments  ad  captandum  such  as  that  we  should 
have  stood  upon  our  guard,  and  watched  and  amended,  fail 
before  these  authorities.    We  were  not  thus  bound  to  play 
the  guardian  for  the  plaintiff's  attorney.    What  are  law- 
yers' forms  and  precedents  for?    What  but  to  preserve  the 
boundaries  and  barriers  by  which  legal  proceedings  are  to 
be  kept  regular  ?    And  is  not  the  party  to  see  at  his  peril, 
that  his  proceedings  are  regular  ?    Suppose  a  lawyer  files  a 
judgment  roll  without  any  previous  or  intermediate  pro- 
ceedings :  it  is  said  by  gentlemen  that  we  cannot  go  beyond 
the  record  itself.    In  such  a  case  the  clerk  on  error  returns  a 
regular  record  ;  and  if  we  are  thus  confined,  no  judgment 
can  be  reversed.    An  opportunity  to  set  it  aside  has  perhaps 
gone  by  in  the  Court  below.    A  notice  of  the  motion  may 
not  have  been  signed  ;  or  the  party  may  have  delayed  his 
application,  for  some  cause  which   the  Court  below,  in 
the  exercise  of  its  discretion,  may  not  think  sufficient  to 
excuse  the  delay ;  must  the  party  sit  quietly  down  and  sub- 
mit to  the  sacrifice  of  his  whole  estate,  perhaps  from  a  mere 
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Ai^BANY,    slip  of  the  pen  7    Suppose  a  ca.  sa»  had  been  the  first  pro* 

Sept  1823.    needing  in  this  case.    We  might  aa  well  be  asked,  "  why  did 

Golden      you  not  appear  and  defend  tlie  action  ?"  in  that  case  as  in 

Knickeiiiack-  ^^®  present  one.    The  capias  was  void  and  we  were  not. 

•'•         bound  to  notice  it 

Has  the  constitution  altered  the  settled  order  at  things 
which  we  have  been  considering?  Is  so  important,  a  change 
to  be  introduced  by  mere  implication?  If  so,  would  not  a. 
substitute  have  been  provided?  We  had  early  adopted  the 
English  statute  of  amendments  and  jeofails^  which  pre* 
suppose  that  writs  of  error  will  lie  upon  judgments  by  de- 
fault on  grounds  which  the  statute  professes  tp  cure.  Af* 
(y)  GoICm.  ter  the  adoption  of  that  statute,  in  Price  v.  M^JBvers,{y)  er- 
ror was  brought  to  this  Court  upon  a  judgment  by  default 
against  the  defendant  in  the  Supreme  Court,  {this  very  case) 
upon  a  mere  miscast  of  sixpence  in  the  in  toto  attingens  ; 
and  the  writ  was  holden  to  lie ;  though  the  record  was 
amended  upon  the  defendant  in  error  paying  all  the  costs« 
Here,  though  the  party  may  be  permitted  to  amend  the  for- 
mal errors,  the  Court  cannot  allow  an  amendment  of  the 
errors  in  substance ;  the  prematurity  of  the  suit,  and  the 
mis-assessment  of  the  damages. 

This  is  not  a  proper  occasion  on  which  to  make  the  ob- 
jection that  error  will  not  lie  upon  a  judgment  by  default* 
It  should  come  upon  motion  to  quash  the  writ  of  error.  It 
is  remarkable,  that  at  a  previous  term  a  motion  for  such  an 
order  was  made  and  refused,  in  this  very  cause,  as  I.  have 
been  informed. 

Viele.  With  permission,  I  must  correct  the  gentleman  in 
his  statement  as  to  the  result  of  that  motion.  It  is  true,  that 
such  a  motion  was  made ;  but  it  was  not  passed  upon,  be« 
cause  the  late  Chancellor  was  absent  It  was  merely  sug- 
gested by  an  honorable  member  of  the  Court,  that  the  cases 
upon  the  authority  of  which  the  motion  was  made,  did  not 
•       apply  to  this  case. 

Hopkins.  Surely  the  suggestion  was, correct  Those 
cases  do  not  apply  to  errors  which  the  opposite  party  him- 
self has  committed ;  but  merely  to  cases  wherQ  the  cause 
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b  pat  at  issue,  and  the  party  makes  default  at  the  hear-    a  lb  any  f- 
ing«(2r)     They  have  been  cited  ^n  this  occasion ;  and  are    ^^^^^^ 
either  defanlts  in  arguing  demm'rers,  or  at  a  hearing  in  the       Coiden 
Court  of  Chancery  when  the  eause  is  called  i^n  the  calen-  Knicklrback- 
dar.  •'• 

That  it  is  fatal  on  errcfr,  if  it  appear  by  the  record  that  the     /,)    ^f^^,^, 
cause  of  action  arose  after  the  commencdttient  of  the  suit,  W    ▼•    ^^ 
the  Court  are  rdierred  to  Ckeethcan  v.  Ijeuns,{a)  Venables  otkerg, 
V.  Daffe,{b)  the  note  to  Barker  etna;,  v.  Tharoldy  (1  Saund.  ^^^^f^  ^' 
40.)  and  Warrinff  v.  Yates Jc)  Ld'n^deiiai 

id.    719     72 

The  Chancellor.    All  the  proceedings  in  the  suit  in  j^,      '  i^ 
the  Supreme  Court  being  Returned,  it  appears  that  judg-  Carieton    ai 
mqnt  was  entered  against  the  defendant  by  default,  and  that     (a)  3'  joh 
the  proceedings  passed  through  the  offices  of  the  Supreme  ^JJ\^'cart' 
Court,  silently,  in  Jrespect  to  the  Judges,  who  were  never  ilk 
asked  to  correct  any  irregularity,  or  to  afford  any  relief  to  219. 
the  party,  who  now  assigns  errors  in  those  proceedings. 
The  writ  of  c(ertiorari  issued,  in  order  to  bring  into  this  suted. 
Court  all  the  proceedings  not  stated  in  the  record,  required 
any  affidairits  used  on  a  motion  to  9et  aside  the  default,  and 
any  rules  or  orders  actually  made  by  the  Supreme  Court 
theieon ;  but  no  such  affidavit,  rule,  or  order,  is  returned. 
The  plaintiff  in  error,  having  made  no  application  whatever 
to  the  Supreme  Court,  for  any  redress,  now  asks  this  Court 
to  reverse  the  judgment  thus  entered  against  him.    The 
Judges  of  that  Court  not  having,  in  fact,  decided  any  ques- 
tion in  the  cause,  have  not  given  reasons  upon  this  occa- 
sion. 

If  a  defendant,  making  no  defence  in  the  Supreme  Court, 
sutfering  a  judgment  to  be  entered  against  him  by  default, 
and  making  no  application  to  that  Court  for  any  redress, 
might  c6me  befote  this  Court  and  osk  the  same  redress  which 
that  Court  might  have  afforded,  this  Court  would  become, 
in  effect,  a  Court  of  original  jurisdiction,  and  would  be  em- 
ploj^ed  in  deciding  questions  which  the  Supreme  Court  had 
never  determine.  Such  a  course  of  proceeding  would  be 
inconsistent  with  the  constitution,  and  pr^nant  with  great 
MiM^Mefk    The  jurisdiction  of  this  Court  is  merely  appel-  gi^jfj^JJ^ 
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'ALBANY,    late.    It'  is  a  jurisdiction  to  re-examine  and  re-judge  ;  to  cor 

^^  ^^^'    rect  erroneous  decisions  actually  made ;  to  affirm,  reverse^ 

Coiden       or  alter  determinations  made  by  Judges,  who  may  give,  and 

Knickeiback-  ^^^  bound  to  give  reasons  for  their  determinations.    It  is  not 

'  ®'*  a  jurisdiction  to  determine,  in  the  first .  instance,  causes  or 

•y  appcl-  questions  which  have  not  been  submitted  to  the  decision  of 

other  Courts.    This  separation  of  jurisdictions  it  is  our  duty 

to  maintain.    He  who  comes  here  to  complain  of  errors  must 

show  not  merely  the  formal  proceedings  which  in  a  general 

course  of  practice  may  take  place,  without  the  knowledge  of 

the  Judges,  and  without  any  direction  from  the  Court,  in  tli3 

particular  cause,  but  he  must  also  show  some  judgment  or 

some  decision,  upon  a  question  actually  presented  to, the 

Judges  for  their  determination. 

u  T"a*^'ud°-  ^^  ^^^  ^*®®»  ^^^  plaintiflF  in  error,  not  having  submitted  to 
ment  by  de-  the  Supreme  Court  any  of  the  objections  which  he  now  ur- 
^ '  ""'  ges  here,  and  not  having  made  the  least  effort  to  obtain  the 
decision  of  that  Court,  upon  any  one  of  those  objections, 
he  is  not  entitled  to  be  heard  in  this  Court.  The  proper 
disposition  of  such  a  case  is,  I  conceive,  not  to  affirm  or  re- 
verse the  proceedings,  but  to  dismiss  the  writ  of  error. 

« 

BowKER,  BowNE,  Bronson,  Cramer,  Dudley,  EARi^i., 
Greenly,  Hunter,  Porter,  Thorn  and  Wheeler, 
Senators,  concurred. 

SuDAM,  Senator.  This  cause  comes  before  the  Court  on 
a  writ  of  error  to  the  Supreme  Court,  and  all  the  supposed 
errors  assigned  by  the  plaintif)^  (except  the  6th,)  are  those 
existing  in  the  interlocutory  procee  lin^s  in  the  Court  below, 
and  do  not  appear  in  the  record.  These  proceedings  (the 
'^apids,  declaration,  &c.)  have  been  brought  into  this  Court, 
by  a  writ  of  certiorari^  and  three  questions  are  presented 
for  its  consideration. 
ThequertionB  1.  Whether  this  Court  on  a  writ  of  error  will  take  cogni- 
presented.  ^aiice  of  mere  irregularities  in  the  Court  below,  which  might 
be  corrected  there. 

2.  Whether  this  Court  will  sustain  a  writ  of  error  to  the 
Supreme  Court,  when  the  judgment  in  that  Court  has  been 
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pennicted  to  be  taken  by  default,  the  error  assigned  appear-  albant^ 

ing  on  the  face  of  the  record.  Sept  1883. 

3.  When  the  assessment  of  damages  by  a  Clerk  of  the  CoUmi 

Supreme  Court,  on  a  declaration  containing  a  count  on  a  EnickcnbMk. 

promissory  note,  and  the  money  counts^  is  authorized  by  our  ^* 
statute. 

I  am  satisfied  that  this  Court  ought  not  to  take  notice  of  ..7^"  ^^^ 

will  not  notics 

mere  formal  defects  in  the  proceedings  of  the  Supreme  mere    fonnai 
Court.    {Cheetham  v.  TiUotson,  4  John.  Rep.  499.)    It  is  JlJJS'^Sii^ 
for  that  Court  to  redress  injuries  which  may  result  from  a  practice  in  the 
violation  of  its  rules  or  practice,  and  it  could  not  be  tolerated  "'^P"™*  ^ 
that  judgments  in  that  Court  should  be  reversed  here,  for 
mere  mistakes  in  form,  and  in  no  wise  affecting  the  merits 
of  the  controversy. 

2.  The  second  question — whether  the  Court  will  sustain  Whether  er- 
a  writ  of  error  in  the  Supreme  Court,  on  a  judgment  by  de«  judgment^by 
fault  in  that  Court,  deserves  to  be  seriously  considered.        default 

This  point  is  presented  by  the  counsel  for  the  defendant  ^  n»deapre- 

liminary     ob- 

in  error,  as  a  preliminary  objection,  and  they  contend  that  jection. 
the  writ  of  error  ought  to  be  quashed. 
In  support  of  their  position  the  counsel  cited  the  case  of  C"**  «!*•*  «• 

support  it. 

Gelston  ^  Schenk  v.  Hoyt^  (13  John.  661.)  In  that  cause 
die  plaintiff  below  had  demurred  to  two  of  the  special  pleas 
put  in  by  the  defendants,  who  joined  in  the  demurrer,  but  de- 
clined arguing  the  demurrer  before  the  Supreme  Court,  when 
the  cause  was  called  on,  and  permitted  a  judgment  on  the  de- 
murrer by  default.  That  case  differs  essentially  from  the  one 
now  under  consideration.  The  party  had  made  his  defence. 
He  was  in  a  situation  to  have  taken  the  judgment  of  the 
Supreme  Court  upon  the  very  question  which  he  attempted 
to  discuss  in  this  Court,  and  he  was  very  properly  told  it  was 
an  established  rule,  that  a  point  waived  by  him  in  the  Court 
below  could  not  be  open  to  discussion  in  this  Court.  He 
had  himself  abandoned  that  ground,  and  by  this  means  mis- 
led his  adversary,  and  deprived  him  of  rights  whjch  the  Su- 
preme Court  could  have  afforded  him,  had  the  demurrer 
been  overruled.  It  was  a  volwUary  abaftdonment  of  a 
point  on  which  it  was  in  his  power  to  have  taken  the  judg- 
ment of  the  Supreme  Court,  and  if  not  satisfied,  then  to  call 
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ALBANT|    for  the  opinion  of  this  Court.    So,  also,  in  the  case  of  Sandt 

^•P*'^^^'  V.  midreth,  (12  John.  Rep.  493.)  There  the  cause  had 
Colden       heen  regularly  set  down  for  a  hearing  on  bill  and  answer, 

Kniokerback-  ^^^  ^P^i^  notice  to  the  party,  the  appellant  did  not  appear, 
®^'  but  suffered  a  decree  to  pass  against  him  by  default.  This 
Court  dismissed  the  appeal,  because  he  had  voluntarily  per- 
mitted a  decree  to  pass  against  him,  when  he  might  have 
taken  the  judgment  of  the  Chancellor  on  the  merits  of  his 
cause.  If  he  had  taken  his  opinion,  it  might  have  been  un- 
necessary to  resort  to  this  Court.  Not  having  done  this,  he 
was  presumed  to  have  acquiesced  in  the  justice  of  the  judg- 
ment pronounced  by  fte  Chancellor,  and  this  Court  would 
not  aid  him  in  a  course  of  Utigation  which  he  had  once  con- 
cluded to  abandon. 

Apaitywho,  Preliminary  questions  of  this  kind  are  always  addressed 
on  hMzing,  or  to  the  sound  discretion  of  the  Court,  guided  by  principles 

notieOy  Tolun- 

uriiy     with-  which  have  heretofore,  and  ought  in  future  to  govern  Courts 

ftwttUMSiihH  ^  appellate  jurisdiction ;  and  I  fully  subscribe  to  the  doc- 

erato     jodg-  trine,  that  a  party  who  has  placed  his  cause  in  a  situation 

wiurt,   should  ^  receive  the  deliberate  judgment  of  the  Supreme  Court  or 

not  bo  heard  CJourt  of  CSiancery,  aftd  who,  upon  a  hearing,  on  notiecj 

error.  voluntarily  withdraws  himself  from  the  deliberate  judgment 

of  the  Court  below,  and  permits  his  adversary  to  recover  by 

his  default,  is,  and  ought  to  be  precluded  from  agitating  the 

same  points  in  this  Court. 

But  thja  M      Bm  t)j^  ^,asg  q(  the  plaintiff  in  error  is  not  within  the  rule 

not  the  plain-  ^ 

tiff'a  case.  laid  down  in  the  cases  cited,  nor  is  it  within  that  established 
in  the  case  of  Henrt/  v.  Cuyler^  (17  John.  469.)  The 
plaintiff  in  error  was  prosecuted  in  the  Supreme  Court,  and 
he  did  not  appear  to  the  writ.  He  permitted  the  plaintiff 
below  to  perfect  hie  judgment,  and  he  now  says  that  there  is 
error  in  that  record.  I  cannot  subscribe  to  the  doctrine,  that 
to  enable  a  party  to  maintain  his  writ  of  error,  (which  is  a 
writ  of  right,)  it  is  necessary  that  he  should  appear  and  litl 
gate  the  suit  in  the  Court  below.  He  may  rest  on  the  hon- 
esty and  integrity  of  the  plaintiff,  and  presume  that  he  will 
not  enter  a  judgment  for  a  greater  sum  than  is  justly  due. 
But  he  may  find  himself  egregioosly  deceived.  A  judgment 
may  have  been  entered  against  him  for  $10,000,  when  only 
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9100  was  due.     And  shall  it  he  said  that,,  in  sudh  a  case,    albakt, 
he  cannot  take  advantage  of  the  errors  of  his  adversary,  to    ^Pt- 1823« 
reverse  an  unjust  lecovery  ?     This  may  be  stating  an  -ex-       Colden 
treme  case,  but  a  moment's  reflection  will  suggest  a  variety   Knidwrf^ok. 
of  cases  in  which  the  greatest  injustice  miglit  be  effected,         ^- 
and  the  injured  party  without  a  remedy,  unless  his  writ  of 
error  is  secure  to  hhn.    If  he  appears  in  Ifee  suit  below,  he 
then  takes  into  his  own  hands  the  estimate  of  his  rights,    if 
he  waives  them,  it  is  his  own  act,  and  he  ought  to  be  con* 
eluded.    But  if  he  trusts  to  the  plaintiff,  if  he  does  not  place 
any  obstacles  in  his  way  to  a  speedy  recovery,  and  he  af- 
terwards finds  that  the  plaintiff  himself  has  so  conducted 
the  suit,  that  in  judgment  of  law  his  proceedings  are  erron- 
eous, he  is,  in  my  opinion,  entitled  to  the  judgment  of  this 
Court  upon  the  record. 

Upon  the  face  of  all  our  records  the  judgment  recorded     A  judgmeni 
is  that  of  the  Court :  and  I  can  see  no  oonstitutionai  objeo*  as    much    ■ 
tion  to  sustaining  this  writ  of  error.    A  judgment  by  default  the  S^ *M*if 
is  as  much  the  judgment  of  the  Court,  as  ttiat  on  a  verdict,  rendered  on  • 
or  after  argument  on  a  case  made.    The  words  of  the  con- 
stitution are,  (Art,  5,  s.  1,)  "  And  when  a  writ  of  error  shall 
he  brought  on  a  judgment  of  the  Supreme  Court,  the  jus- 
tices of  that  Court  shall  assign  the  reasmts  for  their  judg^ 
mentP 

Where  is  the  difficulty  in  the  Justices  of  the  Stiprenie     And  the  ra 
Court  assigning  the  reasons  of  their  judgment  ?    In  the  case  ^^   J^q 
of  Gelston  v.  JEfoyf,  before  cited,  Chief  Justice  Spenoer  as-  »••«»•  ^  ^ 
signs,  as  the  reason  for  the  judgment,  that  ^  when  the  cause 
was  called,  (meaning  the  issue  joined  on  the  demurrer,)  the 
defendant's  counsel  appeared  and  declined  to  argue.    Where* 
upon  jud^ent  was  given  for  the  plaintiff,  on  the  defen- 
dant's counsel  declining  the  ai^^ument."     Upon  these  rea* 
sons,  assigned  by  the  Chief  Justice,  it  appeared  the  plaintiffs 
in  error  had  waived,  in  the  Court  below,  that  part  of  their 
defence  which  was  embraced  by  the  demurrer,  and  this 
Court  justly  held  them  to  it. 

In  the  case  now  before  tfie  Court,  on  the  5th  error  assign* 
ed,  (which  is  the  only  one  appearing  on  the  face  of  the  re* 
tK)rd)  there  could  be  no  difficulty  in  assigning  the  reason  why 

Vol.  IL  8 
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ALBANY,    the  Court  referred  the  matter  to  their  Clerk,  to  assess  the 

^P^  ^^'    damages.     In  the  act  (1  R,  L.  134,  s.  7)  organizing  this 

Coidcn       Court,  and  regulating  the  course  of  its  proceedings,  it  is  de- 

Knickeibftck-  clared  that  this  Court  shall   '<  examine  all  such  errors  as 

•'•         shall  be  assigned  ox  found  in  such  record,  or  in  any  process 

or  proceedings  concerning  the  same,  and  call  upon   the 

Judges  of  the  Supreme  Court  to  assign  the  reasons  of  such 

judgment.'' 

Writ  of  er-      I  cannot  discover,  either  in  the  language  of  the  consti-* 

ror  not  confin-  tution,  or  in  the  words  of  the  statute,  that  the  writ  of  error 

ed  to  easM  ac-  '  ' 

tuoiiy  argued  Can  be  supported  in  those  cases  only  which  are  actually  ar* 
m  ith^ropreme  ^^^^  ^^f^^^  ^j^^  Justices  of  the  Supreme  Court. 

Cases  of  great  hardship  and  injustice  might  arise,  in 
which  the  party  would  be  without  a  remedy,  unless  it  be 
true  that  a  writ  of  error  to  the  Supreme  Court  can  be  main- 
tained on  a  judgment  or  decision  of  that  Court  upon  interlo- 
cutory proceedings,  (such  as  motions  to  set  aside  judgments 
for  irregularity,  &c.) 
not.UiMneraf      ^^  ^  understand  his  honor  the  Chancellor,  his  opinion  is, 
lie  upon  a  de-  that  such  would  be  the  proper  course,  and  it  may  be 
qQMtion^'^  of  supposed  that  he  is  supported  by  the  judgment  of  this 
pmctice,  aria-  Qourt,  in  the  case  of  Clason  v.  Shotwell,  (12  John.  Rep.  31.) 

injif  upon  afii-  ^  ^         ' 

da/it  in  the  8u-  I  concur  in  the  opinion  of  the  Court  on  the  very  point 
prune  court,     necessarily  decided  in  that  cause.     It  went  far  enough  to 
reach  that  individual  case,  which  formed  an  exception  to 
the  general  rule.    But  I  must  dissent  from  the  reasoning 
which  would  seem  to  go  beyond  the  case  then  under  con- 
sideration.   This  Court  has  never,  as  yet,  said  that  a  writ 
of  error  can  be  brought  upon  the  opinion  of  the  Supreme 
Court  on  a  case  presented  to  them  by  affidavits,  and  arising 
out  of  the  practice  of  tliat  Court,  and  I  trust  they  never 
will  so  pronounce  the  law. 
Error  waa      I  am  entirely  supported  in  my  opinion  by  the  case  of 
^ort^in  ^^'a  Cheetham  v.   Tillotson,  (5  John.  Rep.  430.)    That  was  a 
jodgment  by  writ  of  error  on  a  judgment  in  a  Supreme  Court,  by  de- 
Cheetham    v.  /«wZ^  and  damages  assessed  on  a  writ  of  inquiry.   The  er- 
rf^'So'     ^  ^^^  alleged  was,  that  the  charges  in  the  declaration  were 
not  libellous.    The  learned  counsel.  ( Woodworth  ^  Henry) 
who  argued  the  cause,  never  raised  a  doubt  as  tp  the  jurisdic* 
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don  of  this  Court,  though  the  excitement  produced,  by  that  alb  ant, 
controversy  was  well  calculated  to  elicit  all  technical  objec-  Sept-  1823 
tions  to  the  writ  of  error.      The  judgment  of  the  Supreme       Coidea 

Court  was  reversed.  Knickwlwok 

From  a  review  of  all  the  authorities,  I  am  satisfied  that  «'•« 

the  established  rule  of  this  Court  is,  to  deny  to  a  suitor  the     |^^j^  ^^  ^^^ 
right  of  litigating  questions  here  which  he  had  placed  in  a  <^urt  m  to  de- 
situation  to  receive  the  judgment  of  the  Court  belaw,  and  JJ^  *PP**" 
which  he  had,  on  the  hearing  there^  voluntarily  abandon- 
ed ;  afnd  that,  with  the  exception  of  the  case  of  Clason  v. 
Shot  welly  this  Court  have  never  sanctio.ied  a  writ  of  error, 
to  review  the  decisions  of  an  inferior  Court,  pronounced  on 
affidavits,  and  that  this  was  a  case  sui  generis^  and  ought 
not  to  be  extended  beyond  the  precise  point  there  decided  ; 
that  the  case  now  before  the  Court  is  within  the  authorities    Ti^i^^^^  ^^ 
cited  ;  and  that  the  writ  of  error  ought  not  to  be  quashed  within  rule, 
for  the  cause  assigned. 

"When  a  judgment  is  taken  by  default,  the  party  puts  And  why. 
himself  upon  the  regular  proceedings  of  the  plaintiff,  and 
he  never  can  be  said  to  waive  that  to  which  he  never  assen- 
ted, or  in  which  he  never  was  an  actor.  Nor  can  this 
Court  exclude  a  case  of  palpable  error,  (when  such  a  cas3 
shall  be  presented,)  merely  because  the  defendant  below  did 
not  appear  in  the  suit.  It  would  in  my  opinion,  violate  the 
first  principles  of  justice,  as  well  as  the  words  of  the  con- 
stitution, and  the  law  by  which  this  Court  is  organized. 

3.  This  leads  me  to  the  consideration  of  the  5th  point  gJraen?*  ^ 
made  by  the  plaintiff  in  error — that  the  deala ration  contain-  damaget  npoa 

•I     .  note  and  mo* 

mg  a  count  upon  a  promissory  note,  and  the  money  counts,  ney     ooontib 
the  damages  ought  to  have  been  assessed  by  a  jury,  and  "°*  •"•'• 
not  by  the  Clerk  of  the  Court. 

The  decision  of  this  question  does  not  depend  upon  the 
English  authorities.  By  the  15th  section  of  the  '^  act  for 
the  amendment  of  the  law,  and  the  better  advancement 
of  justice,"  (1  R.  L.  522,)  the  Court  is  authorized,  in  certain 
cases,  on  a  judgment  by  default,  to  refer  it  to  their  Clerk  to 
assess  the  damages.  By  the  17th  section,  if  the  suit  be  on 
any  bill  of  exchange,  promissory  note,  &c.,  truly  set  forth  in 
'  the  declaration,  the  execution  of  such  bill  or  note,  &c.,  need 
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JLLBAI7T,    not  he  proven.    By  the  Kfh  secftion  the  Clerk  is  dirthm 

SftwL    1R23 

^  zed  to  take  proof  and  to  reduce  the  testimony  ofwitnei^ 

N.  Y.  Fhremen  ^^  ^q  toritinff  ;  and,  if  required,  to  report  the  same  to  the 

Company     Court.    Now  it  is  a  well  settled  principle  that  a  promissory 

De  Wolt     ^^^  "**y  ^  given  in  eYidence  under  the  money  connts. 

^    So  may  the  Clerk  assess  damages  on  an  account  stated. 

The  assessment  of  damages  by  the  Cterk  being  authorized 

by  law,  disposes  of  This  point;  for  we  are  to  presume,  (after 

judgment,)  that  the  necessary  proof  was  given  to  him,  to 

justify  his  report.    Upon  the  <;oming  iti  of  that  report,  the 

judgment  entered  upon  it  is  the  judgment  of  the  Court 

Our  statute  enlarges  the  English  rule  ot  reference  to  the 
Clerk,  and  embraces  cases  in  which  it  would,  in  England, 
be  necessary  to  execute  a  writ  of  inquiry. 

I  am,  therefore,  of  opinion,  that  the  judgment  of  the  Su- 
preme Court  ought  to  be  affirmed. 

For  dkmiMing        ErWIN,  LeFFERTS,  LIVINGSTON,   LtNBE,  McInTTBE, 

For  iSraiingl  Redfield  and  WoosTER,  Senators,  concurred. 

It  was  thereupon  ordered,  adixidged  and  decreed, 
that  the  writ  of  error  brought  in  this  cause  be  dismissed  this 
Court,  and  that  the  plaintiff  in  error  pay  to  the  defendant  m 
error  his  costs  in  defending  the  writ  of  error,  to  be  taxed, 
and  tliat  the  record  be  remitted,  Sec. 


Tbe  New  York  Firemen  Insurance  CoMfe>ANT 

ngainst 
De  Wolf. 

lasorttoe,  hy  the  defendants,  on  a  oarj[o»  at  and  from  New  York  to  Ha 
Tasa,  and  at  and  from  liience  to  La^fra  and  Porto  Cavello,  or  either  of 
them,  at  a  premium  of  seven  per  cent  to  return  five  and  a  quarter  pet 
eent  if  the  risk  ended  at  IL,  without  Ion,  or  two  per  cent,  if  only  one  of 
the  two  other  ports  was  used,  and  the  risk  ended  without  Iom:  war* 
lanted  American  property.    The  cargo,  coniisting  of  flour  and  poik,  wat 
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pmch^Md  of  the  plaintiff  s  native  American  citisen*  neidiiig  in  Now     AJUBANT, 

York*  hy.  L.>  m  Danish  eitisen  of  St  Thomaa*  than  in  New  Yoxk«  under    Seph  1623. 

a  contract  entaiad  into  hare*  by.  which  the  plaintiff  agreed,  to  deUFer  the 

cargo  to  tiiv  at  Havana,  or  at  Laguira,  or  Porto  Cavellot  at  five  per      'ln^imiio5 

cent,  advance   on  the  invoice,  or  coet,  paid  by  the  plaintiff,  and  the       CMnpany 

freight,  and  preminm  of  insurance,  paid  by  the  plaintiff.     The.  oargo  ▼• 

WW  conngnedt  by  the  plaintiff,  to  Spaniah  merchant*,  at  Havana*  (de- 

■ignated  by.  L.,)  with  inatmctione  to  diapoee  of  the  oargo,  for  the  plaintiff '■ 

account,  dcic.,  or  to  lend  it  to  another  market,  that  is,  to  a  windward 

port    The  bill  of  lading  ezpreaeed,  that  the  cargo  waa  ahippad  ibr  the 

account  and  risk  of  the  plaintiff,  to  be  delivered  at  Havana,  to  H.  db 

G.  or  their  aasigns,  paying  no  freight,  it  being  the  property  of  the  owner 

of  the  veosel :    On  the  arrival  of  the  vessel  at  Havana,  the  consignees 

interlined  the  bill  of  lading  with  the  words,  "  or  a  market ;"  and  directed 

the  master  to  proceed  to  Lagnira ;  and  while  proceeding  to  Lagnira, 

the  vessel  waa  captured,  near  that  place,  by  a  Venezuelan  privateer,  and 

earned  into  a  port  in  the  island  of  Margarita,  and  the  vessel  and  cargo 

libelled  in  the  admiralty  court  there,  and  the  cargo  condemned  as  prize, 

In  an  action  on  the  policy  to  recover  for  a  total  loss :  Held,  that  the  cargo 
was,  and  remained  the  property  of  the  plaintiff,  until  its  delivery  at  one 
of  the  ports  mentioned ;  that  there  was  no  delivery,  or  acceptance  of  it,  at 
Havana ;  and  that-  the  consignees  there,  in  directing  the  master,  to  pro- 
ceed to  L.,  acted  aa  agents  of  the  plaintiff,  who  continued  to  be,  and  was 
the  owner  of  the  cargo,  at  the  time  of  its  capture  ;  and  that,  therefore,  the 
warranty  was  complied  with. 

Th^i  such  a  contract  of  sale  is  legal  and  valid,  both  by.  the  mvaieipal  law 
oi  this  country,  uad  by  the  law  of  nations,  and  does  not  destroy  the  nea* 
tral  character  of  the  property. 

That  the  plaintiff  was  not  bound  to  disclose  to  the  defendants  the  facts  and 
circumstances  of  the  contract ;  for  even  if  they  were  materia],  yet  the  in- 
sured is  not  obliged  to  communicate  any  fact,  as  to  which  there  is  a  war- 
ranty, express  or  implied. 

Where,  on  a  sale  of  goods,  no  time  is  stipulated  for  the  payment,  the  priee 
is  to  be  paid  on  their  delivery  to  the  purchaser. 

Fkovisions  shipped  by  a  neutral,  with  a  view  to  supply  the  army  or  navy  of 
a  belligerenti  are  not  contraband  of  war. 

On  the  contrary,  such  a  destination  is  perfectly  llwAiL 

The  right  of  neutral  and  peaceful  states,  to  cany  on  oommeree  with  ooiui- 
tries  at  war,  ezcqpting.  b  contraband,  articles,  and  with  places  ia  a  state 
of  blockade,  is  perfect  and  unquestionable : 

Tlumgh  the  question  may  frequently  arise  whether  the  contract  is  a  fraud- 
ulent-disguise, to  give  to  the  property  the  character  of  neutrality  dorii^ 
i^  transit ;  and  whether  the  property,  in  truth  belongs  to  the  nentvtl  ar 
the  enemy. 

The  principle  of  the  law  of  nations,  laying  out  of  view. the  case  of  ooBtra- 
band  articles,  and  of  places  actually  invested,  is,  that  the  property  of  a 
neutral,  in  its  passage  to  a  country  at  wu ,  is  (zee ;  and  that  the  property 
oC  the  advesM  belligerent  .is  subject  to  capture  and  foxl(Mtuie<t 
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ALBANTf      I^  ^  settled  that  the  sentence  of  condemnation  by  a  foreign  conrt  of  adml 

Sept.   1833.         ralty  is  not  eonclnaiye,  but  only  prima  fade  evidence  of  the  facta  upon 

_,  which  it  purports  to  have  been  founded ;  and  this  conrt  will  not  hear  an 

rv.  z .  riremen  . .    *  *-i   i.  •  i    • 

Insurance  argument  m  favor  of  its  being  conclusive. 

Company       Other  points  were  discussed  by  counseli  but  not  decided,  viz. 

^*  1.  Whether  our  courts  will  recognize  a  war  between  a  colony  and  the  mo- 

ther country,  as  a  lawful  war,  before  the  independence  of  the  former  is  ac- 
knowledged, either  by  the  mother  country  or  our  own  government. 
2.  Whether  a  colony,  being  acknowledged  independent,  is  boimd  by  the 
treaties  existing  between  the  mother  country  and  foreign  nations. 

» 

Error  from  the  Supreme  Court.  The  facts  appear  suf* 
ficiently  in  the  report  of  the  same  case  in  the  Court  below. 
(20  John.  Rep.  214.) 

The  reasons  for  the  judgment  of  the  Supreme  Court  were 
assigned  as  in  20  John.  226  to  229. 

2?.  B.  Ogden,  for  the  plaintiflF  in  error.    We  rely  on  the 
following  grounds  for  a  reversal  of  the  judgment  rendered 
•  by  the  Court  below : 

1.  The  cargo  of  the  brig  George  Washington,  upon  its 
shipment  at  New  York,  became  the  property  of  Moses  E. 
Levy,  and  its  delivery,  if  not  complete  at  New  York,  be- 
came so  at  Havana. 

2.  The  voyage  insured  by  the  policy  in  this  case,  termin- 
ated at  Havana. 

3.  The  cargo  of  the  George  Washington,  at  the  time  of 
the  capture  and  condemnation,  was  not  American  property, 
within  the  terms  and  meaning  of  the  warranty  contained  in 
the  policy. 

4.  The  contract  under  which  the  cargo  was  shipped,  was 
calculated  to  increase  the. risk,  and,  therefore,  ought  to  have 
been  disclosed  to  th^  under-writers,  as  ought  also  the  letter 
of  instructions  from  the  assured  to  the  master,  and  the  let- 
ters from  the  assured  to  Hernandez  &  Chavitau. 

6.  The  transaction  was  a  mere  cover  to  belligerent  pro- 
perty, and  was,  therefore,  a  fraud  upon  belligerent  rights. 

6.  The  sentence  of  condemnation  is  conclusive  evidence 
that  the  cargo  was  not  American  property,  and  so  the  Cotirt 
ought  to  consider  it. 

The  two  letters  of  July  21,  1818,>are  relied  upon  to  prove 
the  contract  between  De  Wolf  &  Levy.    It  was  made  at  a 
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period  of  open  war  between  the  Spanish  government  and    ALBANTy 
the  republic  of  Venezuela ;  which  was  declared  as  long  ago    Sept  1893, 
as  July  30th.  1811,(a)  and  has  continued  to  rage  ever  since  N.Y.  Firemea 
that  time.    This,  though  carried  on  between  the  colony  and     c^mpim^ 
the  mother  country,  was  a  lawful  war  after  that  day,  on  ^ 

which  her  declaration  of  independeilce  was  dated.    (1  Nile's 
Reg.  125.)     In  Ware  v.  HUton  et  al,{b)  Chace,  J.  says,     («)  l  NUe^ 
"  Before  our  acts  of  separation  from  the  crown  of  Great  no.^7,  a  * 
Britain,  the  war  between  Great  Briiian  and  the  United  Col-  ^^  ^  ^^^ 
onies,  jointly  and  separately,  was  a  civil  war ;  but  instant- 
ly on  the  declaration  of  independence,  the  war  changed  its 
nature,  and  became  a  public  war  between  independent  go- 
vernments ;  and  immediately  thereupon  all  the  rights  of 
public  war  (and  all  the  rights  of  an  independent  nation)  at- 
tached to  the  government  of  Virginia. 

The  President's  message  of  Dec.  6th,  1817,(c)  speaking     (c)  13  Nfle*' 
of  the  character  of  war,  says,  "  the  United  States  have  re-  ^' 
garded  the  contest,  not  in  the  light  of  an  ordinary  insurrec- 
tion or  rebellion,  but  as  a  civil  war  between  parties  nearly 
equal,  having,  as  to  neutral  powers,  equal  rights.    Our  ports 
have  been  open  to  both,  and  every  article,  the  fruit  of  our 
soil,  or  of  the  industry  of  our  citizens,  which  either  was 
permitted  to  take,  has  been  equally  free  to  the  other ;"  and  in 
TAe  United  States  y.  Palmer  et  aL,{d)  Ch.  Justice  Mar-    (J)  3  Wheat 
shall  lays  down  the  rule  that  the  proceedings  of  our  Courts  ^^  ®^  * 
of  Justice  in  relation  to  a  part  of  a  foreign  empire,  which  as- 
serts, and  is  contending  for  its  independence,  must  depend 
entirely  on  the  course  of  our  government 

All  our  Courts,  then,  are  bound  to  treat  the  war  as  an  ex- 
isting and  lawful  one.  The  Executive  is  the  judge  by 
whose  decision  this  Court  is  bound  to  abide ;  and  I  shall 
proceed  upon  the  foimdation  that  this  contract  was  made  at 
a  time  of  lawful  war  between  the  people  of  Venezuela  and 
the  King  of  Spain. 

Who  were  the  parties  to  this  contract  ?  De  Wolf  was  an 
American  citizen  :  Levy,  being  resident  in  the  Spanish  isl- 
and of  Sl  Thomas,  must  be  considered  as  a  Dane.  The 
bng  left  New  York,  and  proceeded  on  her  voyage  to  sup- 
ply the  Spanish  government  with  provisions,  either  at  Ha- 
vanna  or  Porto  Cavello,  the  two  great  naval  depots  of 
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ALBiNT,    Spaia  in  the  neighborhood  of  Venezuela.    Can  property 

Sept  1823.    shipped  under  such?  circumstances,  destined  as  it  was  to  aid 

N.T.  Firemen  Spain  in  her  unholy  eiSbrts  against  Venezuela^  be  considered 

Compan^     American  ?    What  is  die  meaning  of  this  warranty  7    Ch. 

wqit     Justice  Spencer  says  truly,  in  giving  the  opinion  of  the  Court 

below,  ^'  It  means  that  the  property  was  American  by  the 

law  of  nations."    It  is  said  in  Vos  4*  Gravely.  The  United 

(c)  2  John.  Insurance  Company,{e)  that "  it  is  a  settled  rule  that  the  in- 
Cm.  180.  sured,  in  order  to  comply  with  his  warranty,  must  not  only 
maintain  the  property  to  be  neutral,  but  so  conduct  himself 
towards  the  belligerent  parties,  as  not  to  forfeit  his  neutrali- 
ty. He  must  pursue  the  conduct,  and  preserve  the  charac- 
ter of  a  neutral."    In  Fitzsimmons  v.  Newport  Insurance 

(/)         4  Company^{f)  Marshall,  Ch.  X  remarks^  "  It  is  contended 

ranc  ,  .  ^^^  ^^  counsel  for  the  imderwriters,  that  a  ship  warranted 
to  be  American  is  impliedly  warranted  to  conduct  herself 
during  the  voyage  as  an  American,  and  that  an  attempt  to 
enter  a  blockaded  port^  knowing  it  to  be  blockaded,  forfeits 
that  character."     This  position  cannot  be  controverted^ 

The  question  whether  the  warranty  is  complied  with, 
then,  is  not  confined  to  the  strict  and  narrow  principles  of 
the  common  law.;  but  depends  upon  the  law  of  nations. 
The  true  inquiry  is  whether  the  property  be  neutral.  The 
answer   to   this  question  comes  most  properly  from  the 

(g)  InLud'  Courts  of  admiralty,  which^  as  remarked  by  Kent,  3*{g) 
jSm.  Cem.\s.  "  ^^re  e^)ecially  received  as  binding ;  because  they  proceed  | 

upon  general  principles  of  the  law  of  nations,  applicable  to 
all  suitors,  and  of  universal  extent  and  reception.  They  are 
governed  by  one  and  the  same  law,  equally  known  to  every 
country,  and  equally  open  to  all  the  world."    In  Duguet  v. 

(A)  1  John.  Rhinelander^ih)  Radcliff,  J.  says,  "  I  am  of  opinion,  that 
Cob.  360.  the  warranty  of  American  property  ought  to  be  construed 
in  reference  to  the  belligerent  parties.  It  was  intended  that 
the  property  should  be  neutral  in  regard  to  themP  Kent, 
J*  in  the  same  case  says,  "  I  think  that  the  warranty  of  neu- 
trality must  be  considered  in  reference  to  the  law  of  nations, 
and  the  true  question,  is  it  to  be  considered  a  Frenchman 
or  an  American  CLCcotrding  to  that  law  ?  It  is  immaterial  how 
hfrivasGonsideredin  Franoe,  or  by  the  municipal  law,  because 
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ffxo  pcffties,  ^y  the  true  construction  of  the  contract  h^  i^    alba^t, 
yii^y  a  protectiop  on  tl;^  hi^h  sea,!?,  wdey  the  ^nc^ion  qf  tlie    -  ^^  ^^' 
gei^^ral  lav."    So  here,  this  contract  was  not  only  ifla^p  Jin  N.  Y.^jnep 
time  of  Wfir,  hut  ^jas^ress  reference  to  that  w^r.    If  in  timi^     (^mpi^ 
of  p^ace,  there  ym»  no  n^  of  the  wacraniy-    The  parties     j^  ^^ 
jneant  .sopaeth^cig  hy  it ;  fu^d  the  langufige  of  Ihe  i^^n^  ii^ 
'<  Qeca^  a  war  doe3  exist,  we  will  not  jpsk  the  proper^^ 
being  Americf^u    We  ^^on  the  pi^ofection  of  ^e  l^w  ots/air       9 
tions  upop  if,  as  AmQrica,n  property."    Was  it  protect^  by 
tfaie  hw  of  nations  7    If  it  yras  so  protected,  the  wajcr^ty  is 
pomplied  witl^;  pt^^rwi^  it  is  violated.    The  oargp  yrf\f 
4our  ai^d  b^f,  sh^>ped  un4er  a  contract  with  the  Spf4iish 
go^^mn^nt  to  supply  their  ar^iy  or  pavy,  to  aid  in  qa^iqg 
on  the  w^tT  f  ^inst  Yene^^^el^    Independent  of  authority,  I 
aa)c,eyery^^n  of  cofppiQp  ^nse,  whether  if  captured  by 
yefiiez\iela,  it  ^ould  be  prptec^ed  as  American  property} 
Had  this  property  been  ^l^ijped  under  similar  circumst^qefs 
40  Bupply  the  Qritish  ajfmy  wliile  at  New  York,  during  the 
revolutionary  war,  wo^ld  not  oi^  Courts  of  Admiralty  have 
.eondep^^ned  .|t  1    W^  ^e  at  war  with  another  country, 
wpi4fi  pot  Qur  Courts  qf  Adipiralty  now  do  it  ?    Let  our 
iCoprts  beware  how  they  pronounce  property  thus  circi^fp- 
ptanced,  l^ypnd  the  refu^  qf  condemnatiqn.    We  may  con^- 
JBiend  the  poisQp^  qhalice  to  our  own  lips.    If  our  countvy 
is  attached,  it  will  be  bom  abroad.    Our  invaders  must  be 
supplied  by  pro visiops  from  abrp^,  wl^ich  may  always  b^ 
aecifred  against  condemQ^tipn  by  the  Intervention  of  a  nen- 
tial,  and  an  executory  contract  of  sale.  No  case  can  be  found 
warrantipg  neutrals  in  such  extravagant  clcdms. 

But  we  shall  be  told  that  the  ^qfqndant  in  error  was  inno- 
cent, thathekne^  nothi^g  of  the  object  fpr  which  the  pinr- 
cfa^  and  shipment  yfexe  m^e.  We  answer,  it  is  imma- 
terial whether  he  knew  it  qr  npt.  He  has  made  a  full  wa]^ 
lanty,  and  in  jso  doing  has  taken  the  knowledge  upqn  himr 
self.  He  was  1;^uod  to  kw>w  the  object  of  the  voyage. 
The  warranty  was  inteoded  to  throw  the  risk  upon  hiip* 
it  is  a  novel  doctrine  that  ignorance  shall  operate  as  a  pKH 
tetioa  where  t^exie  is  ft  breach  of  cm  expieas  wegrranty.  Ip 
the  case  of  a  mere  implied  warranty  of  sea-worthiness,  know* 

ToL-  XL  9 
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ALBANY,    ledge  is  nevei  material.    Why  does  a  contrary  doctrine  ap- 
^^^^^'    ply  here  ?    Is  there  any  difference  in  principle  hetween  the 
N.T.  Firamen  two  cases  ?    An  express  warranty  is  always  binding  in  all 
Compimy     cases,  whether  the  warrantor  know  it  to  be  true  or  false. 
Tv  But  suppose  knowledge  to  be  necessary.    De  Wolf  had 

full  notice.  It  is  an  established  principle  in  equity,  and  ac- 
Knowledged  in  all  the  books,  that  circumstances  sufficient  to 
^  put  a  prudent  man  on  inquiry,  is  equivalent  to  notice.  Such 
circmnstances  exist  in  the  present  case.  Both  parties  to  the 
contract  of  sale  were  neutral.  It  was  natural  for  De  Wolf 
to  inquire  of  Levy,  "  Why  do  you  wish  the  cargo  to  retain 
its  character  of  American  property?"  A  Danish  character 
would  have  answered  the  same  purpose.  Levy  was  a  mer- 
chant of  St.  Thomas.  For  what  purpose  did  he  wish  a 
cargo  of  flour  at  Havana  7  Why  not  ship  it  in  his  own 
name  ?  Having  such  multiplied  causes  for  suspicion,  it  is 
impossible  that  De  Wolf  should  not  have  been  put  upon  in- 
quiry, and  finally  have  known  all  about  this  affiiir.  Every 
document  shows  that  the  cargo  was  not,  in  fact,  shipped  in 
the  name  of  De  Wolf,  and  .every  appearance  in  favor  of  the 
cargo  being  De  Wolf's,  is  evidently  a  mere  cover  to  the 
transaction.  The  letters  which  treat  it  as  his  property,  and 
under  his  direction,  were  known  and  approved,  and  two  of 
them  were  signed  by  him.  He  directs  it  to  different  mar- 
kets, and  assumes  the  disposition  of  the  property  as  if  it  was 
to  pass  at  his  own  risk,  although  he  had  previously  sold  it 
V  to  Levy.    He  states  in  his  letter  to  the  consignees,  that  the 

cargo  was  to  be  sold  on  his  account,  whereas  it  was  to  be 
delivered  to  Levy,  and  it  was  immaterial  to  De  Wolf  what 
end  it  came  to.  Why  lend  himself  to  cover  the  transaction 
m  this  manner,  if  he  did  not  know  the  object  ? 

The  property  was  rightfully  condemned.  Although,  as 
between  the  parties,  the  payment  may  be  contingent,  depend- 
mg  on  the  delivery  of  the  property,  which  remains  at  the 
risk  of  the  neutral,  and  such  a  contract  may  be  lawful  in 
peace,  yet  it  is  otherwise  during  war.  In  the  case  of  T%e 
^  8  RoK  jg^y  Griffithsjli)  the  Court  say,  « It  has  always  been  the 
300,  ia  nctt.^  rule  of  the  prize  Courts,  that  property  going  to  be  de- 
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trrered  in  the  enemy's  country,  and  under  a  contract  to  be-  albant, 
eome  the  property  of  the  enemy,  immediately  on  arrival,  if  ^P**^ 
taken  in  transitu^  is  to  be  considered  as  enemy's  property."  N.  Y.  Firemea 
It  is  hardly  possible  to  find  a  case  more  similar  to  the  present  Compuiy 
than  that  of  the  Sally  GriflBths.  The  property  in  that  case  -.  ^ 
was  shipped  under  a  contract  with  France,  to  supply  the 
French  armies,  and  covered,  as  here,  with  the  semblance  of 
American  character.  If  that  case  be  law,  there  is  an  end 
of  this  cause.  But  Ch.  Justice  Spencer,  speaking  of  the 
decision  in  that  case,  says  he  considers  the  doctrines  advan- 
ced by  Sir  William  Scott,  '^  the  result  of  power  forgetting 
right,  and  the  oflspring  of  state  policy,  created  for  the  oc- 
casion." It  is  unfortunate  for  the  learned  Judge,  that  Sir 
William  Scott  did  not  make  the  decision  which  he  imputeif 
to  him.  It  happens  to  have  been  made  by  Earl  Mansfield, 
Sir  R.  p.  Arden,  Master  of  the  Rolls,  and  Sir  W.  Wynne. 
This,  alone,  is  perhaps  not  very  important ;  but  the  Chief 
Justice  committed  another  mistake,  in  relation  to  that  case, 
which  is  so.  Far  from  being  a  peculiar  doctrine  of  Sir  Wil- 
liam Scott,  and  *Mhe  result  of  power  forgetting  right,"  the 
case  shows  that  the  rule  by  which  it  was  decided  is  an  an- 
cient one,  which  had  been  frequently  acted  upon.  The 
cargo  must  have  been  considered  as  enemy's  property  upon 
every  principle.  Adopt  a  contrary  rule,  and  it  is  impossible 
for  belligerents  to  protect  themselves  by  seizing  any  proper- 
ty which  should  be  afloat.  Very  soon  there  would  be  no 
such  thing  as  enemy's  property.    Some  De  Wolf  will  always  ^ 

be  found  to  shield  it  with  his  name. 

Again,  says  Chief  Justice  Spencer,  <'  if  the  contract  would 
be  a  legal  one  in  time  of  peace,  which  Sir  William  Scott  ex- 
pressly admits,  and  if  the  property  would  be  deemed  the 
plaintifis,  until  actual  delivery  at  one  of  the  elected  ports, 
what  would  vitiate  this  contract,  or  make  the  property  the 
vendee's,  before  the  performance  of  the  condition  prece- 
dent, according  to  the  law  of  nations  ?  Certainly  not  be- 
cause there  was  war  between  Spain  and  Yenezuela."  Now 
the  true  answer  to  the  question  put  is,  precisely,  that  there 
was  a  war.  There  was  a  right  to  make  the  contract,  but  it 
is  illegal  because  the  war  intervened.    TFor,  therefore^  makes 


i^i<B JLNT,   all  the  4iffeieQQe.    Why  would  this  contract  ^ve  been  legfu 

Sept  1823.  ^  ^jm^  pf  pgQce  ?  jBecause  it  would  thpn  depe94  upon  ttU 
N.  Y.  Firomeo  municipal  law  Q^  ^t^e  state  where  ijt  yrsia  made,  qr  is  ,to  l^ 

Cpi^^^    performed.    la  the  aveaX  of  war,  it  isgoyerned  by  the  com- 

D0  Wolf  ^^^  ^^  ^  nations.  These  principles  do  not  jceat  cp.  Ba- 
tish  authority  alone,  ^hay  have  been  followed  ^p  in  4u^ 
country.  In  t^i;ie  of  ^ar  another  p^rty  is  rfdsed  up.  It  is  np 
longer  a  mere  questipn  qfpieum  and  tuuffif  between  two  indi- 
ritual  citizens.  It  is  a  sfl|ttled  principle  of  Rational  laWi  '^t 
property  so  shipped  by  a  neutral  as  to  impose  ^pon  a  belli- 
gerent, is  itself  a  cause  of  condemnation.  A  neutral  has  his 
rights,  but  he  also  has  his  duties.  He  hfis  no  i;\gbt  to  protect 
belligerent  property.  It  is  lawful  for  que  eneipy  to  deceiy^ 
'another.  In  that  caj^e  fraud  is  L^al,  and  perhaps  ^mpral ;  but 
it  is  otherwise  with  a  neutri^L  He  ought  to  act-in  good  iaith 
towards  both  belligerents.    ^  I  wish  neutrals,'*  ^^ys  Sir 

(j)  In  The  William  Scott,(  J ) "  to  understand,  that  if  they  mean  to  avail 
ty^u  ^Rob!  ^GiQ'^l^^  of  the  rights  of  neutrals,  diey  must  conduct  them- 
Adm.  Rep.  selves  as  such.  It  will  then  be  the  duty  of  this  Court,  and 
the  aQxbition  of  it,  to  eijcert  its  ytniost  vigilance  to  give  them 
the  benefit  of  their  neutrality.  But,  on  the  other  side,  if  they 
discredit  their  casp,  by  a  clothing  of  prevarication  and  false- 
hood, who  is  to  blame  for  the  inconveniency  that  may  en- 
sue ?"  Ip  thid  case  the  apswer  is  easy.  De  WoU  has  cov- 
ered this  property,  and  ought  to  be  visitod  with  the  legi^ 
cpnaequences  of  such  an  act.    <<By  the  modern  law  of  na- 

(k)  ^  The  tions,"  says  Justice  Story,(A:) ''  provisions  are  not,  ingeneral, 
Wheair^'Rep  deemed  contraband ;  but  they  may  become  so,  alithough  the 
)9T  property  c^  a  neutral,  on  account  of  the  paxtlcvlar  situation 

of  the  war,  or  on  account  of  their  destination.  If  destined 
for  the  ordinary  use  of  life  in  an  enemy's  country,  they  ajce 
not,  in  general,  contraband ;  but  it  is  otherwise,  if  destined 
for  fnilitary  use.  Hence,  if  destined  for  the  army  or  navy 
of  the  enemy,  or  for  his  ports  of  naval  or  military  equip- 
ment, they  are  deemed  contraband."  This  is  going  even 
farther  than  we  wifih  to  go  in  the  present  case.  If  this  car- 
go was  contraband,  it  was  prize  of  war.  It  was  not  Amer- 
ican property,  within  the  meaning  of  the  warranty.    The 

(0  1  OaiL  sfime  Judge,  in  ^be  fcasp.of  The  Ann  fiht€eih{l).m^Y»f  '^Tlfe 
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tMbst  aM,  «^  t  thtMc!,  settled  npm  yltSIt  i^AOtiphd,  lK^  dteid^    albaity, 
Aat,  inlitneof  war,  property  shalV not feperrtritterftbchaYigis  _8ept^M^ 
character  in  fts  transit ;  Mif  shalf  ^ropferty  bon^ighed,  to  h^  *.  t'.  Flremea 
oom)e  the  property  of  the  enemy  on  arfiral,  te  protected*  6y     Company 
the  neutrality  of  the  shipper.    8w^  coiin^s,  6tt^6Ver  Va-     ^  ^ 
M  in  time  of  peace,  are  considereff^if  ma^dls  in  war,  or  in 
eontemplafiofrof  war,  ad  infringeiiieiit^of  BelBgeients  rigbti^ 
and  caleolated  to  itothxltice  the  grossest  firaudi:    In*  hti, 
tS  they  cotild!  pteiraif,  not  a*  ^itigle  b&U  of  en^thy'21  gtxyU 
#otiftl  ever  be  found  upon  the  ocean.''    If  a  car^  of  ordi- 
nary mercfaancEze,  thusr  shipped,  (a  misre  carg6  of  di^  gbodi^ 
£>r  iii^itce,)  would  be  deemed  cohfrahand,  iM  reaaibn^ 
are  ten-fold  strong  in  sdpportl  of  the  case  wKich  #e  present. 
TtdA  i^  not  the  doctrine^  of  <^p6w^  ftrgettiikg  right,''  ad 
was  supposed  by  his  honor  Aid^  Spehbiir;     K  hacs  al- 
ways been,  and  always  must  be  the  doctrine  of  Courts  of 
Admiralty. 

l*hl»  contract  wto  made  with  «  vie#  fo  thid  hr^  of  na^ 
lions.  tTpon  quesfidns  of  national  law,  coMikion  to'  all,  it  ih 
your  duty  to  follow  (he  decidiofiid  of  oitaf  ncttionai  Cbnirt,  the 
Supreme  Court!  of  the  UMted  States;  If  ydu  d»dde  in  the 
fece  of  the  Ia#  of  niitiond,  fou  may  in'^olire  the  country  in 
wat.  To  avoid  this  hazard,  the  consffCiilion  has  gfveik  cogtli^ 
zance  of  questions^  in^oltin^  the  ^eace  of  ffiie  tlatioir  to  our 
Courts  of  Admiralty. 

Chief  Justice  S^sncer  su]f>poses  that  tie  question  rf  pro^ 
(«rty'  is  settled  by  the  case  of  LndUtb  t.  B&iHie  ^  Bddy^  («)  1  Jq|« 
(m)  That  was  a  decirfon  by  the  SiiJWetrie  Coiirt  oh  a  case,  ^  ^• 
leaving  to  the  parties  no  powers  d  alppeal.  The  decision 
wad  by  a  divided  Co^til^  atid  LMngsfon,  Janice,  giive  no 
opinion.  Judgitaent  wad  given  for  tihe  plainer,  by  a  bare 
majority.  Bert!  had  the  jtfedgmisnf  been  unanimous,  it  would 
not  be  bindrng  oh  tht^  high  tribunal.  tlioUgh  I  admit  that  it 
should  be  respected'  as  <he  dincidton  of  learned  Judges.  At 
that  time  the  cases  cited  from  Wheaton  and  Gallison  had  not 
been  decided.  Rad  the  Supreme  Court  £een  in  possession 
of  these  authorities,  they  would  doubtless  have  decided 
otherwrte.  iThid  cade  id  diistingidshable  from  thait  of  Ludr 
2m  t.  S&i^ne  ^  Bddy.     In  that  cdito  the  cargo  Wab  aot 
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ALBANY,    shipped  under  a  contract  with  a  belligerent    There  were  in 

Sept  1823.    ^j^^  ^gg  jjQ  letters  or  documents  giving  a  false  history  oj^ 

N.  Y.  Firemen  and  a  false  color  to  the  transaction.    It  was  a  case  of  mere 

C^mp^^     commercial  adventure,  not  intended,  as  here,  to  supply  the 

DaW     amy  or  navy  of  the  belligerent. 

But  whether  this  cargo  was  or  was  not  American  proper- 
ty, the  condemnation  is  conclusive  evidence  against  De 
Wolf.  I  am  aware  that  in  Vandenheuvel  v.  The  United  In* 
(fi)  2Came«'  surance  Companyy{n)  this  Court  decided  that  condemna- 
2  John.  Caa!  tion  by  a  foreign  Court  of  Admiralty,  is  onty,  prima  fade^ 
451, 8.  C.        evidence  as  to  the  character  of  the  property ;  but  it  has  been 
so  often  decided  otherwise,  since  that  time,  that  I  feel  my- 
self warranted  in  calling  upon  this  Court  to  reconsider  their 
former  decision.    The  Supreme  Court  of  the  United  States 
e)  Croud'  have  passed  upon  the  questiou.(o) 

ton  et  oL  t. 
Leofuurdf       4 

Cranoh,  434  Sanford,  Chancellor.  Mr.  President,  I  submit  whether 
this  question  should  be  discussed.  It  is  as  perfectly  settled 
by  the  case  alluded  to,  as  any  question  can  be  in  this  Court 
The  point  decided  in  Vandenheuvel  v.  The  United  Insur- 
ance Company  J  was,  that  the  sentence  of  a  foreign  Court  of 
Admiralty  is  not  conclusive  on  the  character  of  the  proper- 
'  ty,  in  an  action  on  a  policy  of  insurance.  I  am  satisfied  that 
the  decision  is  correct.  But  if  I  thought  otherwise,  I  should 
feel  myself  bound  to  say,  that  a  question  at  rest,  as  this  has 
been  for  20  years,  should  not  be  opened.  At  this  rate  nothing 
is  settled.  Our  citizens  have  regulated  their  conduct  by  the 
rule  established  in  that  case.  Important  rights  have  arisen 
under  that  rule.  Ought  they,  at  this  day,  to  be  drawn  in 
question  ?  Finding  by  one  of  the  printed  points  in  this  case, 
that  the  sentence  of  condemnation  was  to  be  relied  upon  as 
conclusive,  I  had  prepared  a  written  resolution  upon  this 
subject,  which  is,  that  the  President  be  requested  to  instruct 
the  counsel  not  to  argue  this  point. 

Stranahan  6c  Cramer,  Senators,  concurred. 

SuDAM,  Senator.  The  resolution  proposed  by  his  honor 
the  Chancellor  is  a  surprise  upon  me.  I  was  not  aware  that 
the  point  to  which  it  relates  would  be  made  by  counsel.  The 
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er 


'ecisicn  in  Vandenheuvel  v.  7%«  United  Insurance  Com-  ALBAXTTf 

vanffj  has  been  acquiesced  in  for  a  great  number  of  years^  ^P^  ^^^ 

and  our  decision  against  that  case  would  onsettle  the  law :  m  v  fs*^,^^ 

but  I  am  not  prepared,  at  this  moment,  to  say  that  the  Court  Smlunr 

ought  not  to  bear  the  argument.    I  know  that  this  is  a  yex-  t. 

ed  question,  and  I  should  never  be  inclined  to  overrule  a  ^  ^^ 
former  decision  of  tliis  Court  upon  slight  grounds. 

Wheeler,  Senator.  As  a  plain  and  unpractised  man,  I 
confess  ihe  proposition  to  interrupt  the  argument  upon  this 
question  struck  me  with  some  surprise.  I  had  been  taught 
that  even  Courts  of  justice  may  err,  and  that  they  will  review 
their  decisions  when  satisfied  that  they  are  wrong.  I  under- 
stand it  is  proposed  to  show  that  the  Supreme  Court  of  the 
United  States  have  passed  upon  the  question,  and  overruled 
the  former  decision  of  this  Court.  The  decision  of  that 
high  tribunal  should  be  looked  to  by  this  Court  with  very 
great  deference.  Is  it  not  possible  that  the  decision  in  Van^ 
denheuvel  v.  7^e  United  Insurance  Company  may  have  » 

been  a  mistaken  one?  and  ought  we,  at  all  events,  to  with- 
hold a  reconsideration. 

Clark  &  Eabll,  Senators,  concurred  with  the  Chan- 
cellor. 

Redfield,  Senator.  I  was  not  aware  that  this  question 
would  arise.  My  recollection  of  the  case  proposed  by  the 
counsel  to  be  overthrown,  is  very  imperfect ;  nor  have  I  ex- 
amined the  other  authorities  alluded  to,  in  relation  to  the 
question.  One  of  them  is  said  to  be  a  decision  by  the  Su- 
preme Court  of  the  United  States.  Now  suppose  an  act  of 
Congress  had  passed,  determining  the  effect  of  these  foreign 
sentences  of  condemnation,  every  Court  in  the  Union 
would  be  bound  to  acquiesce.  I  am  not  prepared  to  say  that 
we  ought  not  to  listen  to  a  decision  of  the  Supreme  Court  of 
the  United  States,  upon  this  commercial  question,  invol- 
ving a  point  of  national  law,  with  almost  the  same  degree 
of  deference  as  to  an  act  of  Congress. 
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iLBANTi    '    SuDAM,  Scnatof,  moved  to  adjourn.    He  said  that  the  in- 
Sept.  1823     terval  oT  adjournment  would  afford  time  for  considerjitioii. 
."i.tiimtn  and  probably  lead  to  a  concurrence  With  his  honor  the'' 
Ct^^^     Chancellor,  and  save  a  long  argument  upon  a  point  which, 
..  ▼«         perhaps,  should  not  be  argued.    He  felt  that  his  honor  die 
Chancellor's  long  experience  in  public  buisihess,  and  exten- 
sive acquaintance  with  comifaercial  law,  entitled  his  opinion, 
upon  this  question,  to  peculiar  weight,  but  he  would  prefer 
looking  ihto  the  cases  before  be  pronounced  oiie  way  or  the 
other  upon  the  re(30lution  £(ubmitted. 

Ogden.  With  leave,  1  will  proceed  Upon  another  point, 
till  the  hour  of  adjournment  shall  arive. 

SvDAM,  Senator,  withdrew  his  motion,  and  the  counsel 
proceeded. 

If  the  question  of  property  is  t(>  be  decided  by  the  strict 
and[  narrow  principles  of  the  common  law,  the  cargo,  on  its 
shipment,  became  the  property  .of  Levy.  If  not,  it  became 
80  at  Havana,  or  on  its  capture.  I  have  already  shown  that 
little  reliance  can  be  placed  on  the  letters  and  documents  of 
De  Wolf.  Falsus  in  uno^fdlsus  in  omnibus.  What  was 
the  object?  To  defraud  the  government  of  Venezuela;  or, 
failing  in  this,  to  impose  upon  the  insurers.  I  make  this  re- 
mark  in  reference  to  the  letters  of  the  21st  of  July,  which 
were  doubtless  written  with  an  eye  to  the  safety  of  this  very- 
property.  The  negotiation  was  pepding  some  days,  during 
which  the  whole  scheme  was  probably  settled.  The  parties 
saw  that  their  plan  might  yet  be  defeated,  if  the  property 
should  be  captured,  and  to  secure  themselves  against  all 
evcnts,^  they  next  resort  to  the  expedient  of  an  insurance. 
The  plaintiffs  in  error  insured  upon  a  warranty  for  a  small 
premium.  The  letters  were  probably  written  by  concert 
between  De  Wolf  and  Levy.  The  policy  bears  the  same 
date  with  the  letters ;  yet  the  cargo  was  not  shipped  till  the 
4th  of  August,  leaving  the  letters  to  remain  in  New  York. 
These  letters  amoimt,  in  fair  construction,  to  a  sale  of  the 
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cargo,  accompaniecT  with  ah  agfe^iDeotyOn  the  pait  of  the  ALBANTf 
vendor,  in  coasideration  of  the  one  dollar  freight,  to  carry  it  ^  ^.'. 
to  Havana.  When  watf  the  consideration  to  be  paid  ?  The  ^'  Y»  Tavan 
'  time  of  pHyment,  in  contracts  of  this  nature,  when  the  pay-  Cmafany 
ment  is  to  be  made  in  future,  is  almost  as  material  as  the  j.  ^^ 
paynlent  itself.  It  is  always  so  to  a  merchant  It  is  unac- 
countable that  a  future  payment,  of  this*  importance,  should 
have  been  left  altogether  indefinite  as  to  time.  There  being 
nothing  in  the  contract  to  sho^  the  time,  we  have  a  right  to 
infer,  from  the  nature  of  doing  btisindss,  that  the  payment 
was  made  beforehand.  De  Wolf,  by  the  letter  of  the  SEd  o^ 
August,  requested  Hernandez  &  Chavitau  to  fiurnish  money 
for  the  disbursements  of  Capt  Pratt,  taking  his  bill  on  0e  . 
Wolf  for  reimbursement.  This  was  to  be  in  case  the  brig 
discharged  at  Ilavana.  It  is  plain,  therefore,  th&t  no  money 
was  to  have  been  paid  at  Havana.  If  paid  there,  the  reim- 
bursement would  most  naturally  have  been  out  of  the  money^ 
paid.  Even  these  ordinary  disbursements  were  provided 
for  in  New  York,  where  the  contract  was  made,  furnishing 
an  additional  presumption  that  the  mon^y  was  paid  there. 
If  not,  when  was  it  paid?  Did  De  ^olf  receive  notes? 
Why  not  produce  them  ?  He  was  a  merchant  understand* 
ing  his  business ;  and  we  are  to  presume  that  the  money 
was  paid,  which  superseded  all  further  provision  for  pay- 
ment  Is  it  possible  that  it  would  not  have  been  noticed  in 
the  agreement,  if  to  be  paid  for  after  notice  of  delivery  at 
Havana  ?  The  case  of  Ludhw  v.  Baume  ^  tlddy^  had  aU 
ready  been  decided,  and  it  was  uhder  the  authority  of  this 
case  that  the  contract  was  made.  It  is  plain  that  De  Wolf 
was  a  mere  agent  Levy  was  the  one  solely  interested.  He 
I>urchased  the  catgo  at  5  per  cent  advance.  His  funds  paid 
fer  it  He  was  to  pa^  the  freight  stipulated,  and  the  pre- 
mium of  insurance.  The  whole  was  at  his  risk ;  and  this 
Insurance  was  not  upon  American  but  Danish  property. 

Bat  suppose  the  cargo  was  not  purchased  by  Levy  at  New 
Tork.  Suppose  it  a  contract  to  send  De  Wolfs  property  to 
Levy.  On  the  delivery  of  the  property  it  would  become 
levy's.     The  caj^o  is  shipped  with  a  bill  of  lading,  and 

YoL.  II.  10 


T. 

!)•  Wolf. 
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ALBANTi  no  freight  was  to  be  charged  at  Havana.  The  delivery  on 
Sept  18^3.  board  the  vessel,  of  the  cargo  consigned  to  Hernandez  & 
N.Y.riwmeii  Chavitau,  was  a  delivery  to  Levy  himself.  They  were 
Compuix  pointed  out  to  him  as  the  consignees — they  were  possessed 
of  his  instructions.  A  delivery  on  board  the  vessel,  with  a 
bill  of  lading,  is  a  delivery  to  the  consignee,  for  all  purposes 
except  that  of  stoppage  in  transitu.  Viewing  this  as  the 
common  case  between  vendor  aid  vendee,  then,  the  cargo 
was  Levy's  before  it  left  the  port  of  New  York.  What  is 
meant  by  the  delivery  of  property  1  Placing  it  under  the 
control  and  direction  of  the  vendee.  As  an  illustration,  take 
a  familiar  case.  The  vendor  delivers  the  key  of  his  ware- 
house; containing  the  goods  sold.  This  is  a  delivery  of 
the  goods.  The  books  are  full  of  such  cases.  Who  had  the 
control  of  the  vessel  at  New  York?  l>e  Wolf  had  parted 
with  all  his  control,  and  given  orders  to  leliver  the  cargo  to 
Hernandez  &  Chavitau. 

[Here  the  Court  adjourned  for  the  day.    On  re-assembling 
the  next  morning,] 

SuDAM,  Senator.  I  have  looked  into  the  case  of  Vanden^ 
heuvel  V.  /Ae  United  Instirance  Company,  I  find  that  in 
the  Supreme  Court  three  of  the  justices  give  an  opinion — 
one  had  not  heard  the  argument  and  one  was  absent.  In 
this  Court  the  decision  of  the  Supreme  Court  was  unani- 
mously reversed,  with  the  exception  of  Van  Vechten,  Sen- 
ator. A  note  to  this  case  gives  the  decisions  of  other  Courts 
upon  the  same  question.  I  have  also  looked  into  the  case 
^4Craneh,  ^^  Qrotidson  V.  Leonard J{p)  in  which  a  majority  of  the  Su- 
preme Court  of  the  United  States  held  the  sentence  of  con- 
demnation conclusive,  and  examined  other  cases  which 
were  cited  and  relied  upon  in  support  of  that  decision ;  and 
I  must  say  that  I  now  concur  most  cheerfully  with  hia 
honor  the  Chancellor,  in  thinking  that  we  ought  not  to  al- 
low the  question  to  be  argued.  It  would  be  inexpedient 
and  unwise,  even  to  hear  it  discussed.  It  has  been  settledi 
and  has  not  been  stirred,  in  any  case,  since  18Q2, 
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The  Court  unanimously  concurred  with  the  Cliancel*    albanTi 
or,  and  the  arg;iunent  for  the  plaintiff  in  error  was  re-    Sapt  188» 

SUmed.  N.  Y.  FIreiiM* 


Compuiy 

Ogden.    But  if  the  property  did  not  pass,  at  New  York,  1l 

it  became  complete  in  Hernandez  &  Chavitau,  at  Havana. 
On  arriving  at  Havana,  their  clerk  altered  the  bill  of  lading, 
and  altered  the  destination  of  the  vessel.  They  tlius  exercis- 
ed the  entire  control  and  direction  of  the  brig.  Were  they 
the  agents  of  De  Wolf?  No.  I  have  already  shown  that 
they  were  the  agents  of  Levy. 

But  suppose  the  delivery  incomplete  at  Havana.  We 
then  contend  that  the  capture  by  the  cniizers  of  Venezuela 
was  equivalent  to  a  delivery  to  Levy.  The  captors  succeed- 
ed to  all  his  rights — to  all  the  rights  which  he  would  have 
had  in  the  property,  if  it  had  been  actually  delivered  to  him 
at  Havana.  This  is  the  doctrine  of  The  Packet  de  Bil- 
boajiq)  which  is  also  a  strong  case  to  show  that  the  cargo  (q)  ft  Rbk 
•was  enemy's  property  under  the  first  point.  Sir  William  ^^  •  ^' 
Scott  says,  "  In  time  of  war,  these  executory  contracts  can* 
not  be  permitted ;  for  they  would,  at  once,  put  an  end  to  all 
captures  at  sea.  The  risk  would,  in  all  cases,  be  laid  on  the 
consignor,  where  it  suited  the  purpose  of  protection.  On 
every  contemplation  of  war,  this  contrivance  would  be  prac- 
tised  in  all  consignments  from  neutral  ports  to  the  enemy's 
country,  to  the  manifest  defrauding  of  all  rights  of  capture. 
It  is,  therefore,  considered  to  be  an  invalid  contract  in  time 
of  war ;  or,  to  express  it  more  accurately,  it  is  a  contract 
which,  if  made  in  war,  has  this  effect — that  the  captor  has 
a  right  to  seize  it,  and  convert  the  property  to  his  own  use; 
for  he  having  all  the  rights  that  belonged  to  his  enemy,  is 
authorized  to  have  his  taking  possession  considered  as  equi- 
valent to  an  actual  delivery  to  his  enemy."  De  Wolf  must 
be  bound  by  the  law  of  nations.  Ludlow  v.  Bowne  ^  Ed- 
dtf,  is  not  decisive  of  this  point,  as  was  supposed  by  the  Court 
below.  There  the  cargo  was,  in  terms,  to  be  paid  for  after 
its  arrival  in  France,  by  a  bill  to  be  endorsed  by  a  particular 
house  in  France.  Ludlow  had  a  right  to  hold  the  property 
as  his  own  till  the  endorsement  should  have  been  made. 
The  delivery  was  tnily  a  condition  precedent    And  the 
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jnLi^)kv^    opinions  of  tlie  Justices' turn  on  this  point.  There  is  nbthfng 
B^^L  WS9,    ^  ^^  ^^^^  which  fesembtes  ttiat  in  these  particulars. 
N.Y.Firwnfen      But  suppose  this  to  have  been  American  property.   iTiere 
Camm^     'W'as  a  fraiululent  concealment  from  the  insurers  of  circum 
D   w  i£     stances  material  to  the  risk.    ^  EV^ery  fact  and  circunistance 
which  can  possibly  influence  the  mind  of  any  priident  and 
intelligent  insurer,  in  determining  Whether  he  will  under- 
write the  policy  af  all,  of  eX  what  premium  he  will  lindier- 
xihrite  it,  is  mSiterial.     T*herefore,   whatever  the  insured 
knows  respecting  the  state  of  the  ship,  the  nature  of  the 
employ  in  which  she  is  to  be  engaged,  the  tiriie  of  her  sail- 
ing,  the  time  of  her  expected  arrival,  &c.,  ought  to  be  fully 
and  explicitely  disclosed ;  and  the  keeping  back  aiiy  diet  of 
(r)      Mar^  ^^is  sort,  will  be  fatal  to  the  contract  ;"(r)  **  In  such  case,'' 
dbiUl  on  Ini.  g^yg  i^arshall,(!9)  "  the  concealment  so  vitiates  the  policy, 
(•)  Id.         that  it  will  atford  th6  insured  ho  remedy,  ev^n  from  a  loss 
arising  from  a  cause  uncbhhecled  with  the  fact  cy  circuni- 
s^tance  concealed ;  for  a  concealment  is  to  be  considered,  not 
with  reference  to  thfe  eveht^  but  to  its  effect  at  the  tinie  of 
making  the  contract 
Hfas  the  comnlilnication^  required  By  this  author ity,  been 
(f)Hoit'iN.  made  in  the  present  case?'    Dur'elt  et  al.  v.  iiederbj^{() 
J  S^^Botof  *  contains  the  same  principles  which  I  have  quoted  from  Mar- 
shall.    W^ould  the  plisiintiffs  in  error  have  tmd^rwritten,  had 
fhey  known  that  the  cargo  was  destined  for  the  S^nish  ar- 
my through  the  hands  of  this  Dane  ?    Would  thfey  have 
lent  themselves  to  the  purpose  of  this  fraud  upon  Venezue- 
la ?    Or,  if  willing  to  do  (his,  would  they  hdve*  tUid^rtaken 
for  the  same  premium  ?    If  you  believe  tliey  would  not,  a 
disclosure  of  the  fact  was  material,  arid  th6  policy  id  void. 
But  says  tte  Chief  Justice,  "  a!  party  need  not  conimuni- 
ciate  anything  with  respect  to  a  fact,  in  regard  to  which 
(heris  is  an  express   or  implied  war*ranty.''     ft  follows 
from  this  reasoning,  that  the  opposite  is  the  ca^  with  re- 
gard to  a  ihaterial'  feet  concerning  which  tliert  is  no  War- 
farify.    Now  the  warranty  iS  merely  that  the  6arg0  wa^ 
American.    (Conceding  for  the  sake  of  the  atgutfl6nt,  that 
it  was  American,  (lie  nature  of  the  employment  in  which 
t^e  vessel  was  to  be  engaged  should  also  have  b6en  conHiith 
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^lQiBitQd.(u)    There  is  certainly  no  ^airanty  as  to  tbis ;  find    albaic t, 
accqrdiftg  tp  the  Qhief  Justice's  own  reaaoQing,  th^  policy   ^^^^ 
would  rtbeirefoie  be  void.      The  -hooks  a^  full  of  cas6i9  VY.finmtn 
showing  that  what  is  warranted  f^gai^st,  need  pot  be  cpm-     cJSpw 
inuoicated.     These  are  principally  pases  of  unsgjL-mroafthi-     j^^ 
,nes9.    But  ours  is  a  different  ca^e.    The  ri^k  :p^  poaterially 
varied  by  the  object.    In  Carter  y.  ffoep,mj(v)  l^.  BJaiisfiel^  ^^  ^  ^*y** 
says,  '<  the  reaspn  of  the  r^le  wl^ich  obliges  parties  to  di^h     («)  3  Burr 
ql()$«,  is  to  prevent  fraud,  and  to  encourage  gppd  faith.    It  ^ 
is  adzipted  to  )^uch  facts  as  vary  the  nature  of  the  cont^t j 
which  one  pjrivately .knpws,  and  t|;ie  oth^  is  ignorant  o^  find 
h^s  no  reason  to  suspect.    The  question  therefor^  J^U^st  al- 
ways b^  whether  there  was,  \inder  ^1  the  circumstances  at 
|he  tirpe  the  policy  was  vinderw^riiten,  ft  Jfair  representation; 
Qr  p,  conce^ln^^mt ;   fraudulent  if  designed ;   or  though  not 
designed,  varying  materially  the  object  of  the  policy^  jand 
changing  the  risk  understood  to  be  run."    According  to  the 
9\ithohtie$,  De  Wolf  shpuld  have  communicate  to  the  ijm- 
derwriters,  ^Qt  only  his  actual  knowledge,  but  his  informa- 
tion «M^d  belief  vn  relation  to  n^at^rial  circumstances. 

J,  p.  HoffTng^n^  contra.  The  defendant  in  error  relies  on 
jtbe ioHowing  points: 

J.  The  c^rgo  insured  was,  at  the  time  of  it3  shipment 
and  i^urance^  \\xi^  also  of  its  Ic^,  the  property  of  De  TITplf, 
fmd  ipras  not  to  become  the  property  of  Levy^  iiptil  its  d^ 
livery  at  Hayt^^;  or  a  port  to  windward. 

U.  The  caigo  never  was  deliyei'ed  at  Havana,  or  ^t  La- 
guira,  or  Porto.  Cavello,  being  ports  to  windward,  but  was 
captuiied>nd  thereby  wholly  lost  on  its  passage  to  Laguira, 
the  fves^l  h^Tipg  first  touched  ^t  Havana. 

III.  By  the  ,tenor  of  the  pplicy^  the  Cjai|;o  was  inroiBd 
"at  and  fcQia  ISew  York  to  Ilayajia,  and  at  ^d  £rom 
thence .  tp  I^iaguira  and  Forto  Cavello,  or  either  of  them." 
Thfi  YBs^  having  a  i^ht,  then,  to  stop  at  Qayai^a,  and 
proqoed  th^fic^  la^ith  the  cargp  to  both,  t>r  either  qf ihe  other 
ports,  andimvj^g  proceeded  fropiQavana,  for  that  purpose, 
^h  the  qargo,  ,the  voj^a^  iW)^^  coiild^not,  and  .did  n^ 
J^9pif!te,atth#tp}^e. 
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AXiBANTi        IV.  The  cargo  insured  was  American  property  at  the  time 
Sept  1883.    ^f  j^g  shipment,  insurance  and  loss.    The  warranty,  there- 
N.T.  Firemen  fore,  on  the  subject  of  the  policy,  was  complied  with  aocor* 
^[J^^     ding  to  its  true  intent  and  meaning. 
iw  w  ^'  '^^^^  ^^  ^^  concealment  on  the  part  of  De  Wol^ 

the  assured,  that  can  vitiate  his  insurance ;  nor  was  he 
bound  to  disclose  to  the  underwriters  the  contract  with 
Levy,  the  letter  of  instructions  to  the  master,  and  letters  to 
Hernandez  &  Chavitau,  or  either  of  them,  because  his  war- 
ranty made  all  representations  in  these  respects  unnecessary. 

YI.  There  is  nothing  to  impeach  the  good  faith  of  the 
contract  between  De  Wolf  and  Levy,  or  to  show  that  the 
cargo  insured  was  belligerent  property,  and  covered  as  such 
by  the  assured ;  on  the  contrary,  the  contract  was  perfect^ 
ly  lawful,  and  in  every  respect  consistent  with  the  warran« 
ty  in  the  policy. 

Many  of  the  arguments  on  the  other  side  may  be  answer* 
ed  at  once,  by  adverting  to  the  nature  of  the  contract  of  in- 
surance, the  necessity  of  preliminary  proofs,  and  the  varie- 
ty of  evidence  submitted  to  the  jiuy,  upon  which  they  were 
addressed  at  the  Circuit  No  special  verdict  was  taken, 
but  the  case  comes  here  on  a  bill  of  exceptions,  to  the 
points  presented  in  which,  the  parties  miist  be  confined. 
It  will  be  intended,  that  every  question  of  fact  was  settled 
by  the  jury :  and  the  questions  of  law  must  be  taken  upon 
the  points  alone,  which  were  made  m  the  Court  below. 
The  matters  given  in  evidence  by  the  defendant,  were  in- 
sisted upon  by  him  as  a  conclusive  bar  to  the  action  of  the 
plaintiff;  and  he  called  upon  the  Judge  to  take  it  from  the 
jury,  and  pronounce  upon  the  facts  himself.  This  be  de- 
clined doing ;  submitted  the  whole  to  the  jury ;  and  the 
single  question  is,  whether  he  erred  in  this  particular. 

But  if  I  am  wrong  in  supposing  that  the  facts  ought  not 
to  be  considered  here,  how  do  they  stand  ?  The  very  ob- 
ject of  neutrality  is  a  free  and  open  trade ;  such  a  trade  as 
enriched  this  country  during  the  war  between  England  and 
France.  It  is  extravagant,  to  call  it  nefarious,  or  in  the 
least  improper  to  supply  belligerents  with  provisions.  Tene- 
suela  enjoys  no  higher  rights  than  any  other  belligerent. 
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merely  because  she  is  struggling  against  Spain.    Would  it    albanTi 
be  illegal  to  send  provisions  to  Cadiz,  because  it  is  besieged  .f!l?L_— 
by  France  7    It  is  always  lawful  to  supply  belligerents,  so  N.T.FivMiMa 
long  as  the  supply  is  mere  matter  of  trade.    The  conduct     compuiy. 
of  this  trade  is  regulated  by  ihe  law  of  nations.    If  in  ar-  ^^ 

tides  contraband  of  war,  it  becomes  an  offence  cognizable  • 

before  the  Courts  proceeding  according  to  the  course  of  the 
aw  of  nations,  and  punishable  by  confiscation.    . 

The  contract  between  De  Wolf  and  Levy,  is^  on  its  face, 
perfectly  honorable.  Is  there,  as  pretended,  any  secret 
fraud  1  Levy,  a  Dane,  wished  for  provisions  to  fulfil  a  con* 
tract  which  he  had  made  with  the  Spanish  Intendant ;  and 
De  Wolf  contracted  to  deliver  him  those  provisions  at  Ha- 
vana, Laguira  or  Porto  Cavello,  at  his  own  risk.  Before 
the  arrival  of  the  brig  at  Havana,  and  afterwards  on  its 
transit  to  Laguira,  or  Porto  Cavello,  the  cargo  belonged 
to  De  Wolf.  Was  it  not  at  his  risk  ?  Suppose  a  case  of 
distress,  and  putting  into  a  port  of  necessity,  and  a  sale  Oa 
the  cargo,  would  this  have  been  for  the  use  of  Levy  ?  Clear- 
ly otherwise.  It  would  have  been  for  the  use  of  De  Wolf. 
He  would  have  been  entitled  to  the  avails.  Had  the  car- 
go belonged  to  Levy,  it  would  have  been  all  along  at  his 
risk.  The  contract  amounts  to  no  more  than  that  the  car- 
go was  deliverable  at  Havana,  or  some  other  port  as  Levy 
should  direct  A  greater  or  less  proportion  of  freight  was 
to  be  allowed,  as  the  vessel  proceeded  to  the  one  or  the  other 
of  these  ports.  The  profit  was  not  merely  the  6  per  cent 
on  the  invoice  price.  It  was  also  the  fireight,  which  .was 
an  important  object  in  a  conmiercial  adventure  of  this  na- 
ture; and  it  was  important  that  it  should  remain  under  De 
Wolf's  control  till  finally  delivered.  There  is  no  inconsis- 
tency in  the  bill  of  lading,  with  the  supposition  that  the  car- 
go was  his  property.  It  was  impossible  for  him  to  tell 
what  the  freight  would  amount  to,  from  the  vessel  being 
destined  to  different  ports  as  Levy  might  direct  He  relied 
upon  his  contract  for  freight  He  accompanied  this  pro- 
perty by  his  agent  during  its  transit  with  a  view  to  his 
fireight  An  inference  is  attempted  that  the  cargo  was  paid 
fixr  in  New  York.    The  fireight  could  not  have  been  paid 
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ALBAN^    {qi  there,  for.  it  was  not  yet  ^^med,  aqd  it  was  i^certaii 
Sept  isflg.    "nrhat  it  WQuld  finally  be.    The  legal  inference  is,  tl^at  goods 
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N.  Y.  Firenraii  are  to  be  pajld  for  when  delivered,  if  no  other  time  is  i^tipu* 
Gampti:^.    ^^  ^7  4^  parties.    The  bill  of  exceptions  declares  ex« 
pressly,  that  the  goods  w^  to  be  paid  for  on  their  delivery, 
a^4  this  appeared  from  the  evidence  of  the  plaii^tifps  in  error* 

^t  is  complained  that  De  Wolf  did  not  ship  in  the  name 
of  Levy.  This  wov^ld  have  been  Improper.  It  would  hav 
been  to  speak  a  language  untrue  ip,  xetexer\ce  to  the  proper^ 
ty  of  this  cargo,  which  was  to  retrain  in  De  Wolf;  and 
comes  back  to  the  question^  to  whom  did  the  cargo  belong  ? 
Take  ^he  ,case  of  ^  merc^iant  in  New  York,  ^ho  i^lls  goods 
to  his  customer  in  the  western  p^  of  t^i?  state,  and  con- 
tracts to  convey  the  goods  at  his  o^n  risk  as  far  as  Albany 
— ;Is  there  any  doubt  that  the  property  would  continue  ia 
^e  vepdor  till  the  goods  shoi^d  firrive  at  Albany  ? 

With  regard  to  the  t\iro  letters  directed  to  Hernandez  & 
Chayitau,  Levy  inay  have  ^ad  his  private  reasons  why  hi* 
nan^e  should  .not  appear  there.  This  \s  a  matter  with 
Wrhicb  the  underwriters  had  no  concern.  l/cvy  might  not 
wish  to  be  seen  in  the  act  of  supplying  the  army  or  navy  of 
&p^  with  provision^ ;  as  he  might,  at  the  saptie  time,  have 
been  carrying  on  ft  profitable  trade  with  her  colonies.  But 
it  doQS  not  follow  that  the  lettera  w^  intended  as  a  cover 
on  the  part  of  De  Wolf 

The  boldest  assertion  is,  that  De  Wolf  knew  the  destina* 
tjon  of  the  goods,  and  understood  the  object  for  which  they 
were  purchased.  This  is  directly  contradicted  by  the  evi- 
dence of  the  plainti0s  ^i  error ;  the  bill  of  exceptions  states 
es^ressly,  that  De  Wolf  did  not  know  the  object ;  and  we 
have  been  entertained  by  an  ingenious  law  argument  to 
^ow  that  he  ought  to  have  communicated  to  the  under- 
writers what  was  wholly  unknown  to  him.  The  under- 
writes knew  the  destination,  and  could  appreciate  the  haz- 
ard. They  insured  a  voyage  to  me  Spanish  colonies  on  the 
face  of  the  contract.  Was  not  this  .enough  to  put  them  on 
u;iquiry?  It  is  much  more  probable  that  the  object  wan 
^own  to  the  underwriters,  than  to  De  Wolf.    This  abd 
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4i8po8es  of  another  dbajjge  ipade  afflinst  us  :  tbat  of  milium    ajlbant, 
concealment  ^^  *^ 

But  we  are  tol^}  that  by  the  strict  princiides  of  the.Qom-  Tf.Y.rirww^ 
ZDon  law,  the  property  .pa^iod  to  Levy,  by  a  delivery  to  the  ^SSJJS^ 
icaptaia,  while  the  caigo  was  yet  in  H^w  York-  TfVTiereVer  ^ 
the  property  is  placed  at  the  risk  of  the  consignees^  ther^ 
I  admit  the  rule  advanced  om  the  other  side  j  that  a  deU- 
very  to  the  captain  v.ests  Ibe  title  in  the  consignee.  But  the 
error  of  the  argument  consists  in  applying  that  rule  to^ 
case  where  •the  >caxgo  lemains  at  the  risk  of  the  vendor.  In 
lAidlgw  V.  JBwme  i&  EddyJ^ui)  this  distinction  was  very 
fully  examined,  and  considered  .as  settled  l^  all  the  cases. 
Thompson,  J.  remarks^  in  that  c;ase,(a:)  "  Whatever  may  be 
Ibe  general  Jules  of  l«w,  and  the  ordinary  course  of  com* 
laeroe,  appiUoable  to  mjaj  given  class  of  cases,  theee  can  be 
no  doubt  tbat  these  jgeneral  rules  may  be  varied  and  modi- 
fied, by  apodal  agceement  (3  P.  Wms.  186.  Godfrey  v. 
Furzo^  X  T.  B.  748.)  This  was  admitted,  in  its  fullest  ex- 
tent, by  Sir  WiUiam  .Scott,  in  the  case  of  the  Packet  De 
Silbou,  (2  Rob.  Sep.  133.)  The  vesting  of  property,  says 
£jOid  Mansfield,  may  diSsr  acqording  to  the  circumstance  of 
cases,  (Davis  and  smother  v.  Japies,  6  Burr.  2680.)  Tite 
general  rule  of  law  is,<that,  as  between  vendor  and  vendee,  the 
property  is  not  altered  till  the  delivery  of  the  goods.  I^Sn^ 
4*  Qihars  v.  Prescoti  ^  oihersj  1  Atk.  24S.  Mason  y.  Lick- 
barromj  1  H.  Bl.  Bep.  35.  EUis  v.  Eknt,  3  T.  R.  469.)  A 
distinction  is  sometimes  made  between  an  actual  deliveiy 
to  the  vendee  himself,  and  a  constructive  delivery  to  some 
intermediate  person.  In  the  latter  case,  when  the  goods  are 
at  the  risk  of  the  vendee,  it  is  equivalent  to  an  actual  deli- 
very. (3  T.  R.469.)"  The  case  in  1  John,  was  that  of  an  ab- 
solute consignment  to  persons  residing  in  France,  and  the 
^onsigneee  were  parties  to  the  contract.  This  case  is  not  so 
strong.  The  consignment  was  to  intermediate  persons^  Her- 
nandez A;  CSxavitau,  for  the  very  purpose  of  keeping  the 
control  of  the  carga  The  agreement  is — not  that  we  were 
to  deliver  at  New  York ;  but  to  Hernandez  &  Chavitau,  or 
at  Laguim  or  Porto  Cavello.    No  noiatter  what  the  bill  of  la- 
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▲LBANYi    ing  says.    It  is  controlled  and  modified  by  the  agreement 
^P*-^^^     This  was  so  held  in  Ludlow  v.  Bowne  &  Eddy. 
N.  y.  Firamea      There  could  have  been  no  delivery  at  HavanL  without 

Ixirar&nc6  t^  it 

Company  ^^  acceptance.  If  not  accepted  there,  the  goods  were,  by 
J.  IJ^^  agreement,  to  pass  on  to  another  port.  The  very  terms  of 
the  contract  forbade  a  delivery,  unless  Hernandez  6c  Chav- 
itau  chose  to  accept  them.  The  consignees  had  the  right 
to  receive  the  goods,  or  direct  them  to  another  port ;  and 
they  exercised,  under  Levy,  the  election  that  the  goods 
should  proceed.  Levy  had  a  right  to  this  election,  in  con- 
sideration of  his  agreement  to  advance  the  6  per  cent,  and 
pay  additional  freight.  He  did  not  act  as  owner  of  the 
goods.  The  vessel  arrived  at  Havana  the  lOth  of  Septem- 
ber— never  broke  bulk ;  but  on  the  1 1th,  was  ordered  to  pro- 
ceed to  Porto  Cavello ;  yet  the  real  character  of  the  trans- 
action is  sought  to  be  changed  by  a  fiction  ;  a  delivery  at 
New  York  or  Havana.  Suppose  an  action  for  goods  sold 
a^d  delivered,  brought  by  De  Wolf  against  Levy,  bottomed 
on  a  delivery  at  Havana :  a  lawyer  would  smile  with  con- 
tempt at  the  idea.  Most  plainly  such  an  action  would  not 
lie.  The  endorsement  on  the  bill  of  lading  was  necessary, 
in  exercising  the  election  directed  by  the  letter.  This  course 
was  the  strongestproof  of  fairness  with  regard  to  De  Wolf. 
The  endorsement  was  openly  made,  and  contained  an  order 
to  proceed.  The  bill  of  lading  was  the  very  document  on 
which  the  direction  should  have  been  made,  under  the  con- 
tract   There  never  was  a  delivery  of  the  cargo. 

As  to  the  alleged  fraud,  and  concealment,  the  jury  have 
passed  upon  it.    I  have  already  shown  there  could  have 
been  no  fraudulent  concealment  by  De  Wolf;  for  he  knew 
nothing.    To  avoid  the  contract,  it  must  have  been  fraudu- 
lent.   The  premium  was  regulated  according  to  the  risk. 
To  Havana,  it  was  1}  per  cent. ;  but  it  rose  to  6  per  cent  as 
(y)  Haywood  ^^  danger  increased.    The  underwriters  understood  them- 
tt  oL  T.  Rod-  ^ves  perfectly.    The  question  of  fraudulent  concealment 
f 9a'  Lhnrig-  was  properly  a  question  of  fact,  or  a  mixed  question  of  law 

2^  lavd  In-  *^^  ^^  ^°    ^®  i^^  ^^^  found  against  it(y) 

nuraheo  Com-     We  uow  come  to  the  real  question  in  the  cause ;  which 

j^vldi,  874.^  i»  vhetbcir  the  wwronty  was  violated,  the  cargo  not  being 


De  Wolt 
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American  property.  To  say  that  it  must  be  American  pro-  albaky, 
perty,  in  the  largestsense  of  the  law  of  nations,  is  too  broad  ^P^  ^^^- 
a  proposition.  The  law  of  nations  would  afibrd  no  uni-  N.T.Firemei 
form  rule ;  it  is  subject  to  altemtion,  by  treaty.  But  be-  c^!^^, 
fore  I  proceed  to  examine  this  law,  in  reference  to  the 
question  of  property,  I  ask  the  particular  attention  of  the 
Court  to  the  case  of  Ludhw  v.  Bowne  ^  Eddy,  which  was 
decided  as  long  ago  as  1806.  I  agree  that  when  De  Wolf 
and  Levy  made  their  contract,  they  had  this  very  case  in 
view,  and  acted  in  reference  to  it.  It  has  been  considered 
the  law  of  the  land  ever  since  it  was  decided.  There  is 
not  a  feature  in  that  case  which  does  not  tend  stronger  than 
any  one  in  the  case  before  us  to  prove  collusion ;  and  being 
presented  in  the  shape  of  a  case,  the  Court  had  a  greater 
latitude  of  inference  than  can  be  taken  here.  The  decision 
was  not,  (as  supposed  on  the  other  side,)  by  a  divided  Court, 
so  far  as  the  question  of  property  was  concerned.  Chief 
Justice  Kent  put  the  case  on  the  ground  of  a  fraudulent  in- 
tention  to  cover  belligerent  property,  admitting  the  princi- 
ples on  which  the  rest  of  the  Court  proceeded.  By  look- 
ing into  that  case,  it  will  be  seen  that  a  war  risk  appears  on 
the  face  of  the  contract,  implying  an  interference  with  bel- 
ligerent rights.  It  is  true  that  bills  on  France  were  to  be 
taken  in  payment,  a  circumstance  relied  upon  to  show  that 
the  property  did  not  pass,  because  it  was  not  paid  for ;  but 
the  goods  of  De  Wolf  were  not  to  pass  till  delivered  to  the 
vendee.  Three  Judges  denied  that  the  contract  was  to  bo 
considered  a  cover,  and  questioned  the  decisions  of  the 
Courts  of  Admiralty  as  evidence  of  the  law  of  nations. 
These  Judges  were  governed  by  the  language  of  the  policy, 
and  the  real  interest  of  tl^e  parties  as  understood  by  the  mu- 
nicipal law.  I  invite  the  attention  of  the  Court  to  the 
whole  of  that  case,  and  if  the  reasoning  of  the  Judges  is  not 
found  convincing  and  conclusive,  I  am  a  stranger  to  the 
force  of  language.  By  adverting  to  the  opinion  of  the 
Chief  Justice,  you  will  find  that  he  would  not  commit  him- 
self upon  the  ground  taken  by  the  other  Judges,  but  relied 
for  his  opinion  solely  upon  the  fraud  which  he  supposed  to 
have  been  established  Let  it  notbe  said  that  here  wasadi- 
vided  Court. 


M  0ASE6  IK  mSROOOSSr  Of  ElffiOBS 

ALBANY  Is  a  iMtkUtal  perMittdd,  in  cotttsmplatioii  <of  wbi^  Io  b^nni 
^P^  ^^^  for  property,  to  become  Tested  in  him  on  ite  arrival  in  abel- 
N.T.  Firemdii  lig^rent  port?  Or  does  such  a  oontvact  Test  tbe  property  m 
Oompaity.  ^^  belligerent,  lehile  it  is  yet  in  trunsiiu  ?  If  either  of  ttesie 
^  qiiestions  are  determined  against  us,  we  must  jhil.  It  nnnrit 
be  a<h]ihted  that  sadi  a  contract  woald  be  TikMd  in  time  of 
peace,  and  tfiat  the  property  woidd  remain  in  the  shipper 
during  the  royage.  Now  I  assume  it  as  a  well  established 
proposition  in  the  law  of  nations,  tttat  a  contract  whidh  is 
allowed  to  a  neutial  in  time  of  peace,  is  also  aikrweddmriog 
war,  wifli  two  exceptions  only-^vhere  it  icrtaifeies  with 
the  rights  (tf  blockade,  or  lelates  to  axlioles  contmband  of 
war.  I  challenge  gentlemen  to  find  anothw  ezccyption,  firom 
Orotius  down  to  thelatest  writer  «n  the  law  of  nations;  nor 
Is  it  required  by  policy.  Are  we  to  mirvender  a  meat  val- 
uable branch  of  ttade,  without  the  -semblance  of  reason  <xr 
authority  ?  So  long  as  we  timit  ourselres  toihe  mlesof  inter- 
national law,  we  are  right^--we  are  safe,  and  ought  tobeao. 
A  contrary  rule  may  promote  the  interest  of  certain  belli- 
gerents, but  it  never  ean  be  for  oar  interest,  who  are  gene- 
rally neutral.  Shall  we  always  be  bound  to  fuOi  out  die 
n»u:ket  before  Tentnring  upon  a  contract  ?  .Doee  die  previ- 
ous contract  depend  entirely  upon  yigilance  in  eluding  the  en- 
emy, and  accidently  being  able  to  land  the  property  at  the 
port  of  destination  ?  Does  that  contract,  whatever  nuiy  be 
its  provisions,  destroy  the  neutral  character  of  the  prc^rty? 
Must  everything,  in  relation  to  the  conuneice  of  neutrals, 
be  mere  hap^hazard  ?  Beware  how  you  adopt  a  doctrine  so 
injurious  to  neutral  rights.  England  and  France  aire  at  war — 
a  cargo  is  shipped  from  a  merchant  in  Bnghuid  to  one  of  our 
own  merchants,  who  is  to  remit  the  procttds,  at  his  <risk,  in 
pot  and  pearl  ashes ;  but  because  this  is  to  enrich  lEnglandi 
it  may  be  seiased  and  confiscated  by  France.  She  condemns 
the  cargo  because  it  is  going  to  an  English  house.  This  is 
the  length  of  the  doctrine  on  the  other  aide.  It  places  the 
Qeutral  on  the  same  footing  wKh  flie  belligerent  Even 
"Habere  property  is  destined  to  a  blockaded  port,  it  is  nbt,  for 
'ihat  reason,  to  "he  condemnefl.     You  hieve  a  r^t  to  go 


OF  in ffnmr orirew  TQML  gl 

dMa    K  the  bbdfaKlis  QOQttee^  ycm  an  to  be  lr^^  mlmmmy^^ 

bat  it  is  S\»g0l  to  aaifle  jpotu  goodsm  ^rotunftk  ^'^^  ^^^ 

This  eaigo  was  not  cMmtraband.  PK0Ti8&>nft  9X9  ntl  ca»«  N.  Y.  FbemoA 
flideied  so.  Coattaband  ii  a  terift  waU  aodbntood  hy  tha  c^l!^^ 
law  of  nat]OD%  and  oonsisis  ia  the  ouioitioiit  of  wan  Atf  ^• 
enroll  if  coatnhaiid^  tha  ajtides  «ie  not,  Aa  that  xaaaoa^  al- 
wayatobeeondfiBQiiedbythelawofnatioM*  They  may  ba 
seized,  but  if  ibm  merchaDt  tnim  oat  lo<  haTa^baaa  hoaoa^ 
(hey  aie  to  be  paid  finr,  or  delained  and  plaaed  beyond  tlia 
nadi  of  the  enemy,  and  reatmred  nrhaft  tke  danger  isi  airar^ 
This  principle  is  aeeording  to  our  treaties  mtix  Giea^  Bm 
lain,  nrance,  Spai&^  A^  But  it  is  enou^  that  peoviaietts 
are  not  eontraband  of  war.  No  doubt  Great  Britain  attensp 
fed  t»  make  them  so^  during  tbe  late  war  betweaa  her  and 
furnace.  It  is  for  her  int^Eest  Aat  they  should  be  aa  eQn^ 
sidsfed;  Ouxa  is  directly  the  eontrary.  The  SbUy  Qrifi- 
Mk9(2;)  is  the  firet  case  of  a  oondemnatk»  of  pcorisione  in  ^^^ 
trmntitu  ;  and  there  was  a  contsaet  directly  to  supply  the  ^><^ 
French  army.  Pnmsieiis  were  naTer  treated  as  contiaband  ' 
by  the  Courts  of  any  other  country.  I  inmte  this  Ccnrt  to 
read  die  opinion  of  Chief  Jnstice  Maxahatt,  in  the  case  ef 
The  Commerceny  so  mudt  relied  upon  ob  the  other  side.  Two 
of  the  JiK^ies  agreed  with  him,  and  tkoee  ooocuxfed  widi 
Mr.  Justice  Story.  While,  gentlemen  talk  of  a  divided 
Court,  I  beg  leave  to  remind  them  haw  this  Court  waa  di- 
vided. Marshati  might  be  placed  hj  the  side  of  Sir  WilUam 
Soott,  and  yet  naamtain  the  dignity  of  his  country.  Bit  paa- 
amU,  kx)k  9i  the  note  to  that  case,  (1  Wheat  39^1,)  exbibil- 
ing  onr  treaty  with  Spain,  in  which  pmvisiona  are  eiq)reaB- 
ly  excepted  from  among  artieles  contvaband,  a>  fixed  by  the 
treaty.  Even  Justice  Story  decides  that  provisiona  are  not 
oontraband,  but  goes  on  the  gtound  of  a  direct  deslinaftioB. 
Oors  is  calkd  enemy^  property.  Indeed,  any  and  every 
ground  is  taken  in  the  sentence  of  condemnation,  which  can 
give  color  for  confiacating  the  cargo. 

Having  argued  the  case  of  Ludtmo  v.  JSaime  ^  JSA:^, 
I  am  indebled,  in  pait,  to  my  notes  in  that  case  for  a  bcM* 
histoiy  of  the  doctrine  relied  upon,  as  it  exista  in  the  Eng- 
lish Courts  of  A^Jmiralty.    Till  1795,  there  was  no  decision 


\^ 
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ALBAK7,    on  the  subfect^    I  had  searched  Marriott's  Admiralty  Ded 

Sept  1828.    gj^j^g  ^^^  found  none  there.    By  a  note  to  The  Cammet^ 

N.  Y.  Firemen  een,  (1  Wheat  389,  n.  »,)  it  will  be  seen  that  the  law  of 

Company     France  does  not  consider  provisions  as  contraband,  except 

i>e  Woi£     "^h^^^  destined  to  beseiged  and  blockaded  places. 

Upon  a  question  as  to  the  law  of  nations,  the  decisions  of 
France  are  as  high  authority  with  us  as  those  of  England. 
Even  upon  the  common  law,  the  English  decisions  since  the 
revolution  are  not  binding;  and  not  one  of  the  English  de» 
dsions  cited  goes  upon  the  law  of  nations.  They  merely  es- 
taUish  a  rule  of  evidence,  and  hold  certain  circumstances, 
when  proved,  to  be  conclusive  as  a  presumpiio  juris  et  de 
Jure.  Upon  this  rule,  certain  contracts,  like  the  one  under 
consideration,  are  holden  fraudulent,  and  made  for  the  pur« 
pose  o{  covering  the  property  of  an  enemy.  This  is  the 
whole  extent  of  the  doctrine,  as  maintained  in  England. 
AdoL  *  Rep.  ^^^  Vrow  Margarethajl^a)  is  the  first  reported  case  in  which 
9^*  it  was  advanced.  The  Court  there  say,  (speaking  of  it  as  a 

rule  of  evidence,)  '^  When  war  intervenes,  another  rule  is 
set  up  ih  Courts  of  Admiralty,  which  interferes  with  the 
ordinary  practice.  In  a  state  of  war,  existing  or  imminent, 
it  is  held  that  the  property  shall  be  deemed  to  continue  as  it 
was  at  the  time  of  the  shipment,  till  the  actual  delivery.  This 
^'  arises  out  of  the  state  of  war,  which  gives  a  belligerent  a 

right  to  stop  the  goods  of  his  enemy.    If  such  a  rule  did 
not  exist,  all  goods  shipped  in  the  enemy's  country  would  bo 
protected  by  transfers  which  it  would  be  impossible  to  de- 
tect.   It  is  on  that  principle  held,  I  believe,  as  a  general  rulci 
that  property  cannot  be  converted  in  transitu  ;  and  in  that 
sense  I  recognize  it  as  a  rule  of  this  Court.'^     The  PackH 
(h)  9  tUAk  de  Bilboa,{b)  is  the  next  case.  In  this.  Sir  W.  Scott  said,  that 
a  contract  of  sale  to  an  enemy,  though  made  by  a  neutral^ 
with  a  provision  that  the  risk  should  fall  on  the  consignor 
till  the  goods  came  into  possession  of  the  consignee,  en- 
titled the  captor  to  consider  them  as   enemy's  property. 
(e)  3  Rob.  The  Sally  Griffiths j^c)  is  the  next  reported  case.    Now  this 
(iold^999.  was  never  relied  upon  till  the  case  of  The  Atlas^(d)  in  which 
Scott  speaks  of  the  rule  as  one  which  belonged  to  the  prize 
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Courts.     The  Sally  Chriffiths  was  in  1795,  and  is  the  first    albanTi 
case  in  which  the  principle  can  be  said  to  have  been  estab-    Sept  1883. 
lished,  even  in  the  prize  Courts.    In  The  Anna  Catharina^  N.  Y.  Rremea 
(e)  Scott  considered  the  contract  as  in  truth  executory,  but     c^^^^ 
executed  according  to  the  decisions  and  rules  of  evidence     j.   ^^^ 
which  prevailed  in  the  Courts  of  Admiralty*    The  Jan  Fre- 
ieric{f)  was  the  case  of  a  Dutch  merchant,  who  had  con-  jj^  *  «2m 
tracted,  in  contemplation  of  war,  for  the  transfer  of  colonial  107,  fr  vid.  id 


property,  in  transitu^  and  the  Court  lay  down  the  rule  as  (/^'  5  Rob 
established,  that  an  actual  transfer  of  goods,  in  transUuy  to  ^^  ^ 
a  neutral,  though  before  the  war,  if  in  contemplation  of  it, 
is  illegal.  The  Court  say,  that  <<  in  time  of  war  this  is  pn> 
hibited  as  a  vicious  contract,  being  a  fraud  on  belligerent 
rights,  not  only  in  the  particular  transaction,  but  in  the  great 
facility  which  it  would  necessarily  introduce  of  evading 
those  rigl^ts  beyond  the  possibility  of  detection.  It  is 
a  road  that,  in  time  of  war,  must  be  shut  up ;  for  although 
honest  men  might  be  induced  to  travel  it  with  very  inno- 
cent intentions,  the  far  greater  proportion  of  those  who  pass- 
ed would  use  it  only  for  sinister  purposes,  and  with  views 
of  fraud  on  the  rights  of  the  belligerent."  That  is  to  say, 
because  fraud  may  be  practised,  we  will  cut  up  all  com- 
merce  with  the  enemy.  The  contract  shallbe  executed,  or 
executory,  according  to  our  purposes.  It  is  such  doctrine  as 
this  which  the  court,  in  Ludlow  v.  Bowne  ^  Eddy^  repro- 
bate. Your  contract  may  be  profitable,  executory,  and  niade 
before  the  war ;  yet,  if  the  property  is  shipped,  it  must  go. 
If  you  insure  it  as  your  own,  it  is  anothers,  and  you  must 
lose  your  insurance.  You  can  neither  sell  nor  insure.  You 
lose  your  right  of  lien.  Contrary  to  your  consent,  the  pro- 
perty is  executed  in  the  vendee ;  all  is  at  his  risk,  as  his 
property.  It  is  subject  to  confiscation,  by  the  rules  of  a 
British  Court  of  Admiralty.  This  is  an  abominable  doc- 
trine, at  war  with  the  most  sacred  principles  of  international 
law.  Between  Great  Britain  and  her  colonies  we  cannot 
trade  in  time  of  peace ;  consequently  war  does  not  sanction 
such  a  trade.  This  is  but  another  illustration  of  the  gen^ 
ral  rule  which  I  before  laid  down,  that  what  is  permitted  to 
a  neutral  in  time  of  peace  is  lawful  in  time  of  war. 


04  CAStas  m  tUB  COtJRT  OF  KttRDRS 

ALBKiTT,       Bbt  we  Bve  told  that  the  capture  passes  the  property 
^^  ^^^-    This  is  another  fency  of  Sir  WilKam  Scott,  in  direct  eonti* 
It.  T.  PiMtBen  diction  to  the  !aw  of  nations.    The  rale  of  this  law  is  ex 
CoiDpimy     plicifi  that  a  capture  works  no  change  of  property — divests 
fv  w  K     ^^  '^®^'    "^^  most,  the  captor  takes  the  interest  of  the  ene- 
my, subject  ta  all  the  rights  of  the  nentnd. 
Ud  1  WL      But  we  are  totd  that  the  ship  Ann  Oreen{g)  sanctions  the 
doctrine  of  Sir  William  Scott.    There  is  in  that  case,  I  admit, 
a  dictum  of  Mr.  Justice  Story,  in  which  he  speaks  of  the 
doctrine  in  The  Salty  Griffiths^  and  the  class  of  cases  to 
wfiich  it  belongs,  in  the  language  quoted  by  the  other  side. 
Btit  there  is  a  class  of  cases  in  the  Supreme  Court  of  the 
Cisifed  States,  which  puis  the  question  at  rest.    They  are 
(A)  334  to  colleeted  in  Whcaton's  Digest.(A)    They  declare  that  if  the 
'  property  remain  at  the  risk  of  the  consignor,  it  is  to  be  deem- 

ed his,  though  otherwise,  if  at  the  risk  of  the  consignee.  At 
whose  risk,  while  in  transitu  7  is  the  true  questk)n.  Thisr 
is  placed,  by  those  cases,  on  the  broad  basis  of  national  law. 
(OSCranch.  What  the  Court  say  in  The  Venus,{i)  is  fuH  to  this  point 
853, 975.  Thehr  language  is  diat,  "  to  effect  a  change  of  the  property 
m  between  seller  and  buyer,  it  is  essential  that  there  should 
be  a  contract  of  sale  agreed  to  by  the  parties ;  and  if  the 
th^  agreed  to  be  sold,  is  to  be  sent  by  the  vendor  to  tho 
Vendue,  it  is  necessary  to  the  perfection  of  the  contract,  that 
it  should  be  delivered  to  the  purchaser  or  his  agent.**  Tike 
U)  iA  817,  Merrimack  4*  Frances,(j)  The  St.  Jose  Indiano  and  The 
(*)  1  Wheat  itf«ry  ^  Susanjl^k)  are  to  the  same  effect.  AH  these  are 
808,  A;  kL  35.  ^jj^j^  ^  capture  during  the  transit.  So  long  as  the  neutral 
ctonsignor  runs,  any  risk  whatever,  tfie  property  is  deemed 
safe..  It  is  not  until  he  has  parted  with  all  his  control  to  the 
«»emy,  that  it  puts  on  the  belligerent  character.  Suppose 
that  in  this  ease  there  had  been  no  capture  and  no  con- 
demnations, but  a  loss  by  perils  of  the  sea — the  defence 
would  hafve  been  as  complete  in  such  an  event  as  it  is  now ; 
ami  yet,  would  there  have  been  any  doubt  of  our  right  to 
recover?  Na  We  should  then  have  been  perplexed  by 
none  of  these  nice  refinements  upon  international  or  mmii- 
dipcd  law.  I  tinist  this  Court  will  never  look  to  the  Enghsh 
Courts  of  Admiralty  for  rules  of  evidence  under  the  law  of 
nations. 


OP  TffiB^  9P  All  OF  MVr  TI^OL  ■ 

All  conceding,  for  Ae'sa4B&  cf  the  aigtuiieiit^  that  the  hw    mlbamt,, 
tf  nations  is  stherwise  tbao  what  t»  had  supposed— tfiaf    ^^^^^ 
Cbe  decisions  of  the  British  Courts  of  Admimlty  fana  Iha  KvY-fHitK 
law  o(  this  state— these  must  jMi  to  the  coDveatima)  taw. 


What  i»  Hhe  Spanish  trmHSf  witfi  tMs  comtrff     It  will  tasi     ^  ^^ 
fbnnd  in  Wheaton^s  I>igesl(^  1  allude  to  the  Spanish  tteatjr 
of  1795.    The  principle  theve  Moogniaped  is,  that  free  shapr  yi^^\l^ 
niahe  free  gmds.    Shall  TenezQii^  be;  aitowed  to  annul  tfate  llep.  337,  d4e. 
tireaty  ?    She  was  net  an  independent  nation  at  the  petiod 
of  the  adventure.    She  cannot  be  considered  so  by  ns^  onlil 
her  independence  was  acknowledged  by  ear  gOTemnicDt^  a^utmm 

which  was  not  tStl  eitet  the  caplttra.(f^f )   Butt  whether  inde^  r.  "iibwt,  is 
pendent  or  not,  how  fkr  had  she  a  right  to  da  awwy  out  tvea^  ^^*^  *"^^- 
ty  witfi  the  methet  countiry  7    When  this  treaty  was  mads^ 
she  was  an  intregal  part  of  the  Spanish  empire,  and  as  soak 
bound  by  the  transaction.    She  was  a  parfy  te  the  bai^ain* 
In  Colston  V.  Hoyt,{n)  Ch.  J.  Mavsholl  says,  «  No  daclrine  j^^  saT**^ 
is  better  established,  that  than  it  belongs  excEosiTely  Id 
goremments  to  recognize  new  states  in  Ibe  retolntioBa 
which  may  oecnr  m  ttie  world,  and  uotil  soeh  recognitkm, 
either  by  our  own  go^vemment  or  the  govemmeBt  to  whkit 
the  new  state  belonged,  coarts  of  |astice  are  boand*  tt>  con* 
tt'der  the  ancient  state  of  things  as  nemnining  onalteieiL'* 
The  question^  how  far  a  colony  should  be  considered  hida 
pendent  before  acknowledged  to  be  so  by  our  government, 
was  diieedy  involved  in  the  deteminatktt  of  that  eawe. 
In  RosB  V.  Bimely^(o)  he  says^  <*  it  ia  for  governments  to  ^^^  ^ 
dcttide,  whether  they  will  consider  St  Domingo  as  an  inde- 
pendent nation ;  and  until  such  dscisrdn  sfaaH  be  made,  or 
Fiance  shall  relinquish  her  dahn,  cooits  of  juntiee  mnst 
OiNisider  the  anoient  state  of  tiiinga  aa  remainimr  imak«ed| 
and  the  sovereign  power  of  Fnmce  over  that  colony  ae  stitt 
snbaisting.'*   This  point  alone  is  decisive  of  the  oause. 


T.  jL  Etnmety  (same  side.)    This  Couit  have  no  rigbt^ 

on  a  writ  of  error,  to  examiae  qoesftions  cfjary  investigation* 

They  ought  not  to  forget  that  the  points  in  this  cause  ansa 

upon  a  b3I  of  exceptions,  the  object  of  which  is  to  reverse 

he  jndgm^it  on  matters  of  law.     la  there  any  case,  co  a 

Tot.  n.  12 
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ALBANY,    writ  of  error,  in  which  questions  of  fact  can  be  decided  ) 

^^^^^*    Every  thing  of  that  nature  must  be  previously  settled,  in 

K.  Y.  Rremen  order  to  present  the  dry  question  of  law.    This  should  be  by 

Inrazwiod  ,    .  ' 

Company  ^  jury,  or  a  case  made  by  consent,  subject  to  the  opinion  of 
Dd  Watt  *®  t^urt  below.  Such  a  case,  though  made  without  the  in- 
tervention of  a  jury,  being  subject  to  the  opinion  of  the  Court, 
and  passed  upon  by  them,  would  be  equivalent  to,  and 
might  be  turned  into  a  special  verdict  by  the  consent  of  par* 
ties.  Why  did  not  the  plaintiffs  in  error  try  the  cause  in  the 
Court  below  before  a  jury  1  Because  they  did  not  mean  to 
insist  on  a  state  of  facts  differing  from  that  which  is  stated 
in  the  bill.  The  case  was  turned  into  a  bill  of  exceptions. 
This  is  the  same  in  effect  as  a  special  verdict.  A  writ  of  er- 
ror, on  matter  of  law  arising  from  the  evidence,  generally 
comes  here  either  upon  a  special  verdict,  finding  the  facts, 
or  a  bill  d*  exceptions  upon  which  the  facts  are  conceded. 

This  writ  of  errcr  is  duly  brought  on  exception  to  the 
Judge's  opinion  upon  a  question  of  law.  It  finds  fault,  that 
he  left  all  matters  to  the  jury,  and  did  not  hold  them  conclu- 
sive. And  whether  this  was  right  is  the  single  point  in  the 
cause.  Under  the  Judge's  charge,  gentlemen  had  a  right  to 
go  to  the  jury  upon  the  question  of  fraud,  or  any  other  ques- 
tion of  fact,  and  ask  the  Judge  to  charge  upon  the  points 
which  they  had  made.  They  did  not  do  so.  What  are 
the  matters  stated  in  the  bill  ?  If  there  were  contradictory 
facts,  the  jury  must  have  found  one  way  or  the  other.  But 
in  a  bill  of  exceptions,  the  parties  under  the  direction  of  the 
Court,  must  agree  upon  conclusions  of  (act,  and  they  can- 
not afterwards  be  questioned. 

According  to  the  statement  of  the  bill,  we  proved  the  pro- 
perty and  loss,  and  stopped  there.  We  rested  upon  these 
circumstances.  The  other  side  required  no  more.  They 
put  us  upon  no  other  proof.  They  then  take  up'the  causae, 
go  on  and  make  out  our  case  as  to  property,  risk  and  deliv- 
eiy,  and  cannot  now  question  it  in  either  of  these  particulars. 
They  then  prove  the  contract,  and  our  ignorance  of  the 
contract  made  by  I^evy  with  the  Intendant — that  De  Woif 
purchased  the  cargo  with  his  own  funds ;  and  yet  they  com- 
plain that  we  did  not  prove  all  this.   Upon  what  ground  can 
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they  say  that  the  vessel  was  ladeu  with  LeTy'3  funds  ? — that    albaky, 
De  Wolf  knew  that  the  cargo  was  destined  for  the  S^ianish       ^        , 
Intendant  1  and  that  he  delivered  the  goods  to  Levy  in  New  N.  T.  Finmfltt 

^.  Inraranctt 

York?  ice,  Compuiy 

In  this  view  of  the   case,  the  only  question  for  this     ^  ^^ 
Court  to  determine  is,  whether  the  facts  stated  in   the 
bill  were  conclusive  against  us  7    Were  they  a  bar  to  the 
action  ?     To  decide  this  is  the  proper  function  of  the 
Court 

But  examine  the  facts  for  a  moment  The  bill  of  la* 
ding  is  true.  It  speaks  of  the  property  as  belonging  to  the 
owners  of  the  vessel.  The  invoice  declares  it  to  be  for  the 
account  and  risk  of  the  shipper.  The  letters  speak  of  De 
Wolf's  interest — "  If  for  my  interest,  pass  on  the  vessel  to 
windward."  The  bill  of  lading  and  invoice  are  strictly 
true ;  and  that  cannot  be  called  fraud,  in  relation  to  which 
the  party  is  not  obliged  to  speak.  Neither  in  peace  nor  in 
war  is  a  merchant  bound  to  make  any  disclosure  that  will 
'  not  affect  the  national  character  which  he  assumes.  In  peace 
he  is  not  bound  to  lay  open  his  mercantile  transactions  to 
the  world ;  nor  can  a  belligerent  claim  this. 

The  national  character  of  De  Wolf  is  fully  established ; 
but  he  did  not  ship  in  Levy's  name,  because  by  doing  so  he 
would  have  parted  with  the  righ^  of  property,  surrendered 
the  control  of  the  cargo,  and  could  not  have  held  it  to  se- 
cure the  payment  of  the  price ;  and  there  may  be  a  variety 
of  reasons  entirely  disconnected  with  peace  or  war,  why  the 
property  should  not  be  immediately  delivered.  He  might 
have  dreaded  attachments  against  the  cargo,  as  the  property 
of  Levy,  at  New  York,  Havana,  ior  any  other  port  into  which 
the  ship  might  have  been  driven. 

That  he  should  communicate  the  fact  that  the  cargo  was 
designed  for  the  Spanish  Intendant',  was  impossible,  because 
he  did  not  know  it  It  is  said  he  might  have  heard  so,  though 
he  did  not  know  it,  and  should  have  communicated  his  in- 
formation. But  the  proof  that  he  did  not  know  it  comet 
from  the  other  side.  If  construction  is  resorted  to,  it  should 
be  against  the  plaintiffs  in  error ;  and,  as  between  knowledga 
und  lielie4  it  should  be  made  to  say  he  had  no  belie£  What 
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motive,  then,  had  he  for  concealment  7    And  without  know 

^g^^^^'    ledge  or  belief  there  coultf  not  possibly  be  fraud. 
K.  T.  rii»m«ii     The  only  imposition  of  which  belligerents  can  com- 

Compuiy     plain,  is  the.concealment  of  national  character;  and  in  TTie 

na  w«iK  t^osalie'^  Bethf^{p)  this  is  the  exact  ground  on  which  the 
Court  proceeded.    De  Wolf;  being  igtioram  of  the  d^ina- 

ip)  s  BoK  tion  of  the  property,  could  not,  therrfore,  be  intentionally 
343.  aiding  the  EUng  of  Spain.    Nor  is  the  destination  of  the  car^ 

go,  for  a  military  purpose,  mentioned  in  the  bill  of  excep- 
tions. Even  this  important  ftict  is  left  to  be  made  out  by 
mere  inference.  The  bill  does  not  state  that  the  fntendant 
was  to  have  bought  the  cai^o  either  for  the  army  or  the  ci- 
tizens. 

But  I  deny  that  provisions  are  contraband,  because  they 
aie  sent  to  supply  the  army  or  navy  of  a  belKgerent.    The 

(y)  1  Wheat  case  of  TheOym7neroen^{q)  lays  down  the  distinction  truly. 

^  A  neutral  ha»  a  right  to  export  the  provisions  of  his  own  coun- 

try.   H  he  carries  goods  bought  of  an  enemy's  country,  it  in 

(f)  id.  387, 8.  otherwise.  Story,  J.  8ays,(r)  that  when  they  are  the  pro- 
perty of  a  neutral,  they  may  become  contraband,  on  account 
of  the  particular  situation  of  the  war,  or  on  account  of  their 
destination.  But  this  i^  where  they  do  not  grow  in  the 
country  of  the  neutral ;  for  he  sa3rs  again,  (p.  388,)  **  An- 
other exception  from  being  treated  as  contraband  is,  where 
the  provisions  are  the  growth  of  the  neutral  exporting  coun- 
try. But  if  they  be  the  growth  of  an  enemy's  country,  and 
more^ especially,  if  the  property  of  his  subjects,  and  destin- 
ed for  enemy^s  use,  there  docs  not  seem  any  good  reason 
fbr  the  exemption."  He  goes  upon  the  idea  that  the  cai^ 
Was  the  produce  of  the  enemy's  country.  As  to  the  produce 
of  our  own  soil,  nothing  short  of  blockade  or  siege  will  pre- 
vent its  transportation  to  ,any  part  of  the  world. 

What  the  law  of  England  is,  cannot  be  material.  We  were 
dealing  with  a  Spanish  colony.  The  note  referred  to  in 
Wheaton  shows  the  Spanish  treaty,  and  Valin's  doctrine. 
The  treaty  is  material.  It  was  made  in  1796,  when  Vene- 
zuela was  a  part  of  Spain.  The  colony  may  be  separated, 
but  what  law  does  she  carry  with  her?  The  laws  of  th« 
mother  country,  unless  altered  by  the  competent  authority 
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wluob  k  tlie  condacliBg  parlies.    Snob  akertftioiM&aMt  le-    ^ubmmyj 
.gaily  ttfke  e&ct,  till  nodoe  of  it  is  givea  lo  those  «oao«riidd.   ^^  ^^^\ 
VensBuela  earned  with  her  the  old  treaty,  whioh  ^ooatinuaB  V.Y.Tamam 
till  altered  or  dissolved.    In  The  Nereide^(e)  this  dootrioiB     ^^1^ 
was  ccntendad  for,  and  would deubilesshaiaeheeii hsMthad         ^ 
not  the  cause  tamed  on  the  point  that  the  olause  in  Ihe 
Spanish  treaty  was  mutual..     Until  our  ;go^earBiiieQt  ae- 
kaowledged  YenesqeU  as  an  independent  KepuUiCi  and 
they  have  broken  off  tilie  treaty,  it  continues  to  a|ffy. 
What  is  that  treaty?     It  is  important  lo  inqoioe,  because 
snrhether  contraband  or  not,  when  it  is  nuide  the  sulgect  of 
treaty,  ceases  to  be  determinable  .by  the  law  of  nations.    Sf 
Ae  16th  afticle(/)  provisions  are  <net  declared,  in  tem8|4o 
be  contraband  of  war.    The  cmly  exception  in  the  treaty  is 
a  saving  ci  the  tights  of  siege  and  bleckade.    The  law  of 
nations,  then,  does  not  apply.    It  is  said,  on  the  other  side, 
ttata  trade  in  provisions  is  to  be  restrained,  relher  than  one 
in  dry  goods.    This  is  a  most  pernicious  dsctiine,  especial- 
ly ior  the  nordiem  states,  which  abound  with  provisionsfiir 
safe.    It  is  contiacting  the  market  for  our  staple  produo- 
tions. 

Suppose  the  cargo  to  have  been  contnband.  What  'has 
this  to  do  with  the  question  ?  iDoes  it  interfere  with  die 
«w]|rranty  that  the  cargo  was  Aoneiiean  property  ?  May  not 
contraband  be  American  property?  The  underwriters 
knew,  as  well  as  we,  that  it  was  destined  to  Ba  enemy^ 
port.  But  it  is  plain  that  the  warmnty  must  be  constnied 
in  reference  to  the  Spanish  treaty.  Confcttmable  to  that 
treaty  it  was  entitled  to  jNTOtection,  and  the  capture  was  a  vi- 
olation of  the  treaty.  We  were  bound  to  know  nothing  ^i« 
cept  what  was  essential  to  the  truth  of  the  warranty.  Be- 
ing ignorant  of  the  destination,  <his  could  never  affect  our 
light  It  is  8aid,heie  was  enough  to  put  us  on  inquiry, 
which  was  equivalent  to  actual  notice.  But  this  doctrine 
applies  only  as  between  two  persons,  whece  the  Tested 
rights  of  (me  are  to  be  overreadied.  Here  was  no  obliga- 
tion to  inquim.  Levyhad  alight  to  hiscommeDdialseorels 
'■nd  was  not  Ixmnd  to  maloe>any  disclosures. 

(•)  9  Cnnch,  388. 

(0  9  WliMt  Bep.  233,  tnndated  than  ftom  the  Spuiidk 
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▲LBAKT,        The  bargain  was  not  contrary  to  the  law  of  nations ;  and 
8ept  1693.    ^^  j^^  ^  j^j  ^^^^  ^y  ^j^^  Courts  of  English  Admiralty, 


N.  Y.  Firemen  does  not  reach  it.    There  the  property,  on  landing,  roust  be- 
CompJy     ^^e  to  the  enemy,  or  it  will  not  be  deemed  enemy's  pro- 
Do  Wolf     P®^y  ^l^il®  i^  transUu.    Here  the  cargo  was  to  belong  di- 
rectly to  a  neutral.    The  English  rule  is  always  laid  down 
with  a  qualification  in  favor  pf  this  case.    Besides,  the  rule 
itself  has  no  foundation  in  the  law  of  nations,  and  is  not  jus- 
tified by  any  thing  in  this  country,  except  the  obiter  dictum 
of  Mr.  Justice  Story,  at  the  beginning  of  the  war.    I  mean 
nothing  disrespectful  to  Judge  Story,  but  he  has  studied  ad- 
miralty law  under  Sir  William  Scott,  and  will  find  it  ne- 
cessary to  change  his  doctrine,  should  the  country  remain 
neutral.    But  the  rule,  at  most,  is  merely  a  rule  of  evidence 
in  the  prize  Courts — a  presumptio  juris  et  de  jure  as  it  is 
called  in  Ludlow  v.  Bourne  ^  Eddy,    In  the  two  admiral- 
ty causes  which  were  first  cited,  ( The  Atlas  and  Sally 
Oriffiths,)  the  decision  may  have  been  right,  because  they 
were  both  cases  of  fraud.    The  property  was  to  become  that 
of  the  French  government.    The  doctrine  is  called  a  rule 
of  the  prize  Courts.    The  Court  said,  "  It  has  always  been 
the  rule  of  the  prize  Courts,  that  property  going  to  be  deliv- 
ered in  the  enemy's  country,  and  under  a  contract  to  become 
the  property  of  the  enemy  immediately  on  arrival,  if  taken 
in  transitu,  is  to  be  considered  as  enemy's  property."     As 
to  the  Atlas,  the  cargo  was  bai^ained  and  sold  to  the  French 
government,  and  was  to  have  been  delivered  at  the  risk  of 
the  captain ;  and  might,  for  that  reason,  have  well  been  con- 
sidered a  case  of  collusion.    These  cases,  then,  establish 
merely  that  where  enemy's  property  is  sought  to  be  covered 
by  neutral  names,  it  is  a  fraud  upon  belligerent  rights,  and 
the  property  may  be  condemned.    But  not  one  of  them  ap- 
ices to  a  case  where  the  property,  as  here,  was  to  become 
that  of  a  neutral. 

A  collusive  sale  to  an  enemy,  is  punished  by  the  law  of 
nations,  because  the  property  vests  in  a  belligerent ;  but 
the  rule  itself  presupposes,  that  neutrals  are  to  be  protect- 
ed  by  the  law  of  nations.  They  are  the  peculiar  objects  of 
protoction  by  that  law,  and  when  there  is  a  doubt  whether 
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nentnil  or  beUigerent  rights  are  to  prevail,  the  presumption  albant, 
is  in  favor  of  the  former.  This  is  for  the  peace,  and  conse-  Sept  1823. 
quently,  for  the  general  good  of  mankind.  The  only  ex-  N.Y.Firemei 
ceptions  are  blockade,  siege  or  contraband.  With  these  ex-  c^'^J^^ 
ceptions,  a  neutral  may  pursue  the  same  trade  in  war  as  in  «.  ^ 
peace.  England  says  this,  though  she  has  not  gone  upon 
presumption  in  favor  of  neutral  rights.  We  all  remember 
her  rule  of  1756,  (  IWheat.  Rep.  app.  507,)  which  shut  out 
all  intercourse  during  war,  which  was  forbidden  in  time  of 
peace.  But  you  are  asked  to  reverse  the  rule,  and  go  be- 
yond England  in  severity :  to  deny  that  trade  in  war  which 
was  fully  open  in  peace.  The  reasons  given  for  this,  are 
two :  1.  That  a  contrary  rule  will  put  an  end  to  capture ; 
and,  in  the  language  of  Mr.  J.  Story,  (1  Gall.  291,)  "  not  a 
single  bale  of  enemy's  goods  would  ever  be  found  upon  the 
ocean."  I  see  no  great  evil  in  this.  It  is  diminishing  the 
calamities  of  war ;  and  the  opposite  argument  interferes  di- 
rectly with  neutral  rights :  2.  Decisions  are  relied  on,  that 
the  capturing  belligerent,  may  substitute  himself  for  the  bel- 
ligerent proprietor.  There  are  cases  of  this  kind.  They 
are  spoken  of  in  the  Packet  De  Bilboa.{u)  Sir  William  .^n  ^  lub 
Scott,  speaking  of  property  shipped  in  time  of  war,  at  the  Adm.  Bep 
risk  of  the  neutral  shipper,  at  first  calls  the  contract  invalid  ; 
but  afterwards  he  retracts  and  sajrs,  "  It  is  rather  a  contract, 
which  if  made  in  war,  has  this  effect ;  that  the  captor  has  a 
right  to  seize  it  and  convert  the  property  to  his  own  use ;  for 
he  having  all  the  rights  that  belong  to  his  enemy,  is  author- 
ized to  have  his  taking  possession  considered  as  equivalent 
to  an  actual  delivery  to  his  enemy."  The  conclusion,  then, 
is,  that  the  contract  is  valid ;  but  the  captor  may  be  substi- 
tuted for  the  vendee.  Taking  this  reasoning  in  its  greatest 
force,  the  captor  can  acquire  no  greater  property  than  the 
vendee,  who  has  none  till  delivery.  The  premises  of  the 
Judge  do  not  bear  out  the  conclusion.  The  captor  may  have 
all  the  rights  of  his  enemy,  without  a  delivery.  This  is  like 
the  case  of  capturing  enemy's  property  on  fieight  in  a  neu- 
tral vessel  There  it  is  just,  except  in  the  single  case,  where 
firee  ships  make  firee  goods,  as  they  do  by  the  Spanish 
treaty.(v)    Coming  in  thus^  the  captor  took  cum  onere  /  and    («)  9  whMi 

Bap331,BK 
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AJ^BANXf    ™^  P^J  pn  captmci,  as  Levy  was  bound  to  do  on  ieMxterf^ 
BtpL  1828.   -^hen  the  commeice  is  lawful,  how  can  the  captor  defiaat 
N.T.KiramtB  any  part  of  theoontroct? 

ComiHm^  I^  I^udlaw  y,  Bcwne  >^  Eddy^  the  Supienoie  Court  do 
Wf||£  ^^^^  ^^  ^  nepudiate  the  law  of  the  Eogliah  Admiralty. 
They  give  full  effect  .to  the  condition  precedent,  although 
the  property  was  to  go  directly  to  the  enemy.  In  this  case 
as  w^  have  already  ilemarked,  the  |»operty  was  baigained 
to  a  iieutral.  As  far  as  De  Wolf  knew,  Levy  had  a  xig^ 
to  rmake  a  contract  of  sale  in  any  of  the  enemy's  p«wts.  The 
difierence  of  opinion  in  Ludlow  v.  Bourne  4*  Eddg^  arom 
upon  the  question  whether  the  contract  was  not  intended  as 
a  mere  cover  to  the  property,  which  might  well  admit  of 
doubt    Heie  is  no  room  for  such  a  doubt 

It  is  said  that  the  cargo  vested  in  Levy  at  New  Yoik  or 
Havana.  This  goes  directly  to  the  question  of  interest  in 
De  Wolf.  It  has  never  before  been  uiged  in  this  light,  or 
treated  as  an  olgection  to  the  interest  of  the  assured,  and 
cannot  be  used  as  such  here.  The  reason  given  why  the 
cargo  vested  dn  Levy  .at  New  York,  is  the  &nciful  one  that 
a  delivery  to  the  captain  is  a  delivery  to  the  .consignee. 
But  this  is  true  of  a  general  ship  only,  where  the  captain  j^ 
considered  an  agent  of  the  consignees.  In  this  case  the  was 
De  Wolf's  agent.  Every  consignment  is  qpen  to  explaoar 
tion  by  the  conduct  of  the  parties ;  and  was  so  treated  by 
Thompson  J.  in  Ludlow  v.  Botpne  ^  Eddy.  The  law  of 
nations  on  this  subject,  is  the  same  as  the  inunicipal  law. 
Cnnch  253.^  ''^   ^^  Yenitsj^w)  Washington,  J.  says,(jr)  "  The  delivery 

(x)  Id.  375.  of  the  goods  to  the  master  of  the  vessel  was  not  for  the  use 
of  Magee  &,  Jones,  any  more  than  it  was  for  the  U8e>of  the 
shipper  solely ;  and  consequently  it  cunouuted  totiiothing  so 
as  to  divest  the  property  out  of  the  shipper ;"  and  in  The 

(y)  Id.  418.  Prancesijf)  he  says,  "  when  goods  are  sent  upon  the  account 
and  risk  of  the  shipper,  the  delivery  to  the  master,  is  a  do* 
livery  to  him  as  agent  of  the  shipper,  not  of  the  consignee." 

ai^  20^**^  ^"  ^^  ^^'  ^^^  ^i^diano,{a)  Story,  J.  lays  down  the  same 

(6)  Id.  313,  doctrine.   He  says,(fr)  that  "  in  general  the  rules  of  the  prize 

Court  as  to  ithe  vesting  of  property,  are  the  same  with  those 

of  the  common  JaW|  by  which  the  Ihing  sold,  after  the  coo^ 


Do  Wolf. 
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lAetion  of  the  co^itrac^  is  prppejdy  ^t  the  r^sk  of  the  pur-    alb  ant, 
.chaser.    But  the  (juestion  still  recurs  ;  when  is  the  contract    -  ^^  •  ^' 
executed  ?    It  is  certainly  conjpetent  for  au  agent  abroad,  N.  Y.  Firemai 
who  purchase.*!  }n  pursuance  pf  orders,  to  vest  the  property     compw 
in  his  principal  iAxmediately  on  tl^  purchase.    This  is  tKe     ^^  J 
case  wh^n  he  purchases  exclusively  on  the  credit  of  his 
principal,  or  makes  an  absolute  appropriation  and  Resigna- 
tion of  the  property  for  his  prii^cipal.    jBut  where  a  n^erchant 
(ibroad,  in  pursuance  of  orders,  either  sells  his  own  gOQcUy 
or  purch^s^s  goods  on  bis  own  credit,  (and  thereby,  in  reali* 
ty,  becomes  the  owner,)  no  property  in  the  goods  yests  ia 
his  cori:esp(»ident  until  he  has  done  some  notorious  act  fQ 
divest  himself  of  hl^  title,  or  has  parted  with  the  possession 
by  an  actual  and  unconditional  delivery  for  the  use  of  such 
correspondent.    Until  that  time,  he  has,  in  legal  CQnjtem- 
plation,  the  exclusive  property  as  well  as  possession  j  aad 
it  is  not  a  wrongful  act  in  him  to  convert  them  to  any 
use  which  he  pleases.    He  is  at  Uberty  to  contract  upon  jany 
new  engagements,  or  substitute  any  new  conditions  in  ise- 
lation  to  the  ^hipnaents."    The^se  authorities  go  to  prevent 
a  divestment  i^  case  of  a  general  shipper.    They  show  con- 
x^lusively,  that  the  property  does  not  pass  from  the  shipper 
till  some  notoQous  ^ct  of  delivery. 

There  was  np  delivery  at  Havaua.  It  is  true  that  a  syip- 
boUcal  is  equal  to  an  actual  delivery ;  but  to  make  it  sym- 
bolical, there  must  ^  an  intention  to  chapge  the  property. 
Any  act  done  by  Hernandez  ik  Chayita^,  at  Havana,  un- 
less intended  to  operate  as  a  delivery,  cannot  be  considered 
80.  What  they  did  was  rather  a  refusal  to  accept  The 
endorseipent  on  the  bill  of  lading  is  plain  evidence  of  such 
a  refusal.  The  brig  was  ordered  to  proceed  under  a  right 
reserved  in  the  contract.  Hernandez  &  Chavitau  did  not 
obtain  ti^e  entire  control  of  the  vessel.  Could  they,  for  in- 
stwce^  have  ordered  her  to  any  other  port  than  liSguira  or 
Porto  Cavdjo  ?  They  were  the  agents  o{  Levy,  for  the  pur- 
pose of  9rdeii^  tj^e  property  to  pijoceed ;  and,  from  necefh 
sity,  the  agents  of  De  Wolf  for  changing  the  papers  so  as 
Ip  ^ive  in  s^ety.    If  not  age^t8,  they  4i<l  a  wjongfjol  a^t 
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ALBANY,    when  the7  interfered  with  the  cargo.    Could  ^ch  an  ad 

^^  ^^^'    divest  De  Wolf  of  his  property  ?    At  whose  risk  would  it 

N.  Y.  Firemen  have  been,  had  the  vessel  been  lost  by  perils  of  the  sea  be- 

C^^l^^     tween  Blavana  and  Laguira  ?    Could  De  Wolf  have  main« 

Da  WoI£     **^®d  ^^  action  against  Levy  for  goods  sold  and  delivered  7 

If  not,  the  cargo  was  De  Wolf's  during  its  transit. 

Another  ground  taken  on  the  other  side,  showo  the  great 
difficulty  which  exists  with  the  gentlemen  themselves,  in 
deterihining  when  or  where  any  delivery  took  place.  They, 
at  last,  press  to  their  aid  the  fanciful  idea  of  Sir  William 
Scott,  that  the  capture  was  a  delivery.  Now,  if  this  was  so, 
the  loss  was  eo  instanti  with  the  change.  The  property 
continued  in  De  Wolf  the  whole  time,  up  to  the  moment  ot 
the  capture ;  and  the  warranty  is  satisfied. 

But  we  are  told  that  the  risk  was  increased  by  circum- 
stances which  were  not  disclosed.    Is  not  this  a  point  which 
should  have  been  passed  upon  by  the  jury  ?    They  have 
not  been  asked  to  do  this  ;  and  no  such  fact  is  admitted  by 
the  bill  of  exceptions.    What  evidence  is  there  to  justify 
such  an  inference  ?    To  defeat  a  policy,  the  alleged  con- 
(«)  WiUiamt  cealment  must  be  fraudulent.(c)    But  there  is,  in  truth,  no 
T.  peloid,  3  evidence  either  of  concealment  or  fraud.    Nor  is  it  trae,  thai 
dS9.      Urbin  every  thing  increasing  the  risk  should  be  communicated. 
Rl^Umder''  ^  covered  by  a  warranty,  it  need  not  be  disclosed.(rf)  In 
2  John.  ci.  Park,  229,  (301  of  6th  ed.)  it  is  said  "  there  should  be  a  re- 
(<l)iManh.  presentation  of  everything  relating  to  the  risk  which  the 
^^  T^'iiS^^^'  underwriter  has  to  run,  except  it  be  covered  by  a  warranty." 
field.  Haywood  et  al.  v.  Rogers,{e)  was  a  case  where  the  assured 

590*^  *  ^^^  of  a  ship  had  received  a  letter  from  his  captain,  informing 
him  that  he  had  been  obliged  to  have  a  survey  on  the  ship 
at  Trinidad  on  account  of  her  bad  character.  But  the 
survey  which  accompanied  the  letter,  gave  the  ship  a  good 
character ;  and  though  it  appeared  in  evidence,  that  such 
circumstance,  if  known,  would  have  enhanced  the  premiimi, 
yet  the  Court  held  a  communication  of  this  unnecessary, 
because  it  was  covered  by  the  implied  warranty  of  sea- 
worthiness. Doubt  concerning  the  ownership  alone,  could, 
in  this  case,  increase  the  risk  ;  and  this  was  covered  by  the 
warranty  of  American  property. 
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Again ;  the  interest  of  De  Wolf  must  have  made  a  part  of    albaf  f, 
the  preliminary  proof;  and,  indeed,  the  proof  on  the  trial.    ^^  ^^^' 
The  only  thing  which  he  could  have  communicated,  was  N.Y.FSrwDaB 
his  bargain  with  Levy,  that  the  latter  should  receive  the     Comp^r 
cai^o  at  Havana.    This  could  not  increase  the  risk;  for     -.  ^^, 
both  parties  were  neutrals.    The  sentence  of  condemnation 
goes  upon  the  groimd  that  the  property  was  De  Wolf's 
when  it  left  New  York  ;  and  that  there  was  a  fraudulent 
attempt  to  cover  it  as  Spanish  property,  after  it  left  Havana, 
by  persons  over  whom  De  Wolf  had  no  control.    But  it  is 
enough  that  the  underwriters  knew  the  destination  of  the 
vessel.    De  Wolf  bad  a  right  to  suppose  that  the  Spanish 
treaty  would  be  observed  ;  and  therefore  was  not  bound  to 
make  any  farther  communication  of  facts  which  might  in- 
crease the  risk,  even  though  they  had  not  been  covered  with 
the  warranty. 

jK  Jcnes^  in  reply.  It  appears  to  me  that  in  the  multitude 
of  discussion,  the  great  features  of  the  controversy  have 
been  overlooked.  The  real  question  is,  whether  the  under* 
writers  are  bound  to  pay  for  captured  property,  warranted 
American,  shipped  and  expressly  destined  to  a  Spanish  port, 
It  war  with  the  colonies  of  Spain ;  and  under  a  contract  of 
sale  to  the  King  of  Spain.  Being  under  a  contract  with  the 
Spanish  Intendant,  the  agent  of  the  King  of  Spain,  to  sup- 
ply him  with  provisions.  Levy,  in  furtherance  of  this  view, 
treated  with  De  Wolf  (among  others)  for  articles  deliverar 
ble  at  the  port  of  Havana,  Cavello  or  Laguira ;  Levy  to 
pay  for  the  cargo,  with  5  per  cent,  on  the  invoice  price,  and 
the  premium  of  insurance.  Is  not  this  a  mere  contract  of 
purchase  and  sale  ?  Suppose  De  Wolf  to  have  had  the  pro- 
perty then  in  his  store,  what  feature  is  there  in  this  transac- 
tion which  does  not  strongly  show  a  contract  of  sale  ?  The 
parties  fixed  on  the  price,  the  delivery  in  the  West  Indies ; 
and  De  Wolf  was  to  procure  insurance  at  Lev7's  expense. 
Surely  the  cai^  was  transported  at  the  expense  of  the  real 
owner.  Jf  De  Wolf's,  it  must  have  gone  at  his  expense ; 
If  Levjr's,  at  his.  The  latter  was  at  the  entire  expense* 
He  contracted  to  pay  the  fireight. 


▲iiBANT,  The  copicact  <ii7i4^  ite^If  intp  two  parts:  a  coDirad 
^^  ^^^'  of  mlSf  and  a  cootrcKst  of  carriage.  The  Court  ought  to 
IT.  Y.  Firomsii  make  the  separation.  Jjfivy  said,  ^<  I  buy  your  gpoda,  and 
Cm^  charter  your  ye^ssel  to  capy  them.''  Accordiugly,  at  tb^ 
n*  Woit  ^^^  ^^  ^^^  contract,  ^here  is  an  allowance  for  denmrrage, 
4>r  running  daysi  &  clause  decisiyely  characteristic  of  a 
charter  party.  De  Wolf  said, ''  I  will  carry  your  goods*" 
Then,  I  as)c  whether  the  deUyery  to  the  master  did  not 
^mplete  the  transaction  1  Gentlemen  say  that  no  sale  is 
ccMOii^ete,  till  a  deliyery*  Is  this  true  in  the  sense  contend- 
ed for  1  Is  jit  true  that  goods  sold  and  shipped  by  a  mer- 
chant abroful  do  not  vest  UU  sui  actual  delivery  at  the  port 
of  destination  1  What  is  ippre  usual  than  a  consignment  and 
delivery  to  a  majster,  placing  them  at  the  ri^k  of  the  master 
during  the  whole  voyage  ?  There  is  not  one  word  in  this  con- 
tract fixing  a  condition  to  the  delivery.  The  bill  of  lading 
imports  an  absolute  delivery  at  Havana.  Was  not  the  mas- 
t^  bound  to  deliver  unconditionally,  if  Hernandez  ic  Cha- 
yitau  had  requir^  it  ?  Had  not  Levy  and  his  agents  the  un- 
qualified control  ?  Yes.  Levy  had  placed  the  goods  be- 
yond the  power  of  the  shipper.  The  letters  place  them  uo- 
4^r  the  orders  of  Hernandez  &,  Ghavitau ;  and  payment  on 
delivery  is  not  talked  about  in  any  of  the  documents.  The 
cases  cited  on  the  other  side,  from  Granch  aad  Wheaton, 
then,  have  no  application.  They  relate  to  express  clauses 
in  the  bill  of  lading  and  consignment,  fixing  tl^e  condi- 
tion upon  which  the  delivery  was  to  take  place.  Parties 
have  a  right  to  make  such  contracts  as  they  please ;  and 
they  have  so  framed  this,  that  it  i^  executed  from  the  begin- 
ning. 

It  is  said  the  finding  of  the  jury  estops  us  to  say,  that  the 
contract  was  absolute.  It  is  only  thnxigh  -some  technical 
olgection,  some  net  work,  such  as  this,  that  gentlemen  can 
escape.  This  case  is  truly  stated  in  the  90  Johnson,  214. 
The  form  of  the  case  made  it  necessary  that  most  of  the  evi- 
dence should  be  stated  as  coming  from  us.  The  prelimin- 
ary negototion  is  first  stated ;  and  the  attempt  is  to  infer  the 
0xecutory  nature  pf  the  coQtraot  frinpa  this.  Put  the  true 
question  is,  what  was  the  pomiU  ?    A  sale  pf  goodjs  to  ^ 
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paid  fbr  at  If avana  7    l7o.    l^b^  ca%  states  that  the  agree-    albaitt 
lUent  was  contained  in  the  letters.    To  theto  alone  are  we    Sept.  1823. 
to  refer  in  order  to  def  eritine  what  the  contract  was.  What  N.  Y.  Tmmta 
rule  is  better  established  than  this  r  that  let  the  negotiations      (^^^ 
be  what  they  may,  they  all  resolve  them^elre^  into  the  fi-     i>  Tj^r ,, 
nal  agreamsnt.     Yandervooi  v.  ^niiih^  (/)  excluded  a  writ* 
ten  negotiation,  which  clashed  with  that  part  of  thd  coti-      .  (/)      9 
iwct  relating  to  the  royage  insured;    That  ^irill  be  found  a  15^*"        ^ 
stronger  case  in  favtnr  of  receiving  the  negotiation  than  tbe 
present  one.    The  contract  here  is  ^tent  as  to  the  tirtis  and 
place  of  payment    If  tie  Wolf  ever  enteiteined  the  idea 
of  paym3nt  at  Hivatia,  he  gave  it  lip.    Indeed,  slidh  an  idM 
is  contradicted  by  every  argument  in  the  case.    l)id  yoU 
ever  hear  of  a  payment  to  be  made  at  the  poft  of  delivery, 
where  there  was  not  one  wofd  said  about  it  in  tl^  contr^t  t 
On  goods  thus  arriving  to  a  consignee^  could  \\A  not  comprt 
the  captain  to  deliv^  them,  without  paying  him  one  cent  ? 
Levy  was  to  have  setit  the  vessel  home  on  freight.    Wotrid 
n  merchant,  who  is  to  receive  pay  at  a  foreign  port)  di- 
rect hiij  vessel  to  return  on  freight  ?    Would  he  not  have  o^ 
dered  a  return  cargo  ?    In  this  case,  if  a  return  cargo  had 
been  purchased,  it  was  to  have  been  paid  fbr  by  bills  on  De 
Wolf.    And  even  the  ordinary  expenses  or  disburseititats 
of  the  vessel  are  to  be  paid  in  the  same  way.    Then  vfhat^ 
was  the  cargo  to  have  been  paid  for  ?  No  where.  It  kad  beM 
paid  for  or  secured,  In  New  York. 

I(  then,  there  #as  no  conditioii  attached  to  the  delivery, 
the  property  was  changed  on  the  sbiptnent.  This  settles  the 
question,  of  American  property.  The  warranty  was  violii- 
fed ;  for  the  cargo  insured  was  tfeinish.  In  regard  to  pep> 
sonal  property,  an  un^juallfied  right  to  cooipel  a  delivery 
from  the  vendor  to  the  vendee,  is  a  delivery.  The  proper- 
ty passes.  Security  to  pay,  at  all  events,  is  the  same  as  ac- 
tual pajrment  No  matter  what  day  is  fixed^  the  goods  are 
not  responsible  for  the  pinynient  If  payment  had  not  b^en 
made ;  if  it  was  to  have  been  reserved,  till  the  iesnlt  of  th» 
adventure  should  be  ascertained ;  if  thsre  was  a  right  ill 
De  Wolf  to  detain  the  property  at  Havana,  till  actnal  pay- 
ment, #hat  is  easieif  than  iof  him  to  have  shown  thete  iaioits 


98  OASES  IN  THE  COURT  OF  ERRORS 

ALBANY,  at  the  trial  1  The  letter  to  Captain  Pratt  was  signed  by 
Sept  1823.  ^  confidential  clerk,  a  competent  witness,  who  could  have 
N.  Y.  Firemen  been  produced  with  the  greatest  ease,  and  who  doubtless 
Com^y  knew  whether  there  was  a  payment  or  not.  There  was 
^  ample  time  between  the  contract,  which  was  on  the  21st  of 
July,  and  the  time  when  the  vessel  sailed,  (the  4th  of  Au* 
gust,)  for  the  parties  to  have  changed  their  minds.  Aeon* 
ditional  obligation  to  deliver  is  wholly  inconsistent  with  the 
circumstances,  which  should  have  been  explained  by  evi- 
dence on  the  part  of  De  Wolf.  The  only  consignees  were 
at  Havana.  They  were  to  receive  the  cargo,  or  send  it  on 
to  their  own  agent,  over  whom  De  Wolf  had  no  controL 
Hernandez  &,  Chavitau  were  the  agents  of  Levy  alone. 
They  acted  under  instructions  previously  given  to  them  by 
him,  m  relation  to  this,  among  other  business  of  his,  arising 
out  of  his  contract  with  Spain.  Thus,  the  loss  happening  at 
any  time  after  the  vessel  left  New  York,  from  whatever 
cause,  would  have  been  Levy's  loss ;  and  it  is  immaterial  in 
what  point  of  light  the  vesting  of  the  property  in  him  is 
viewed ;  whether  as  a  want  of  interest  in  De  Wolf,  under 
the  policy,  or  a  violation  of  the  warranty.  Take  it  which 
way  you  will,  the  result  is  the  same — ^the  policy  is  void. 

As  a  further  proof  that  the  property  was  not  intended  to 
be  deliverable  at  Havana,  the  captain  knew  nothing  of  any 
such  intention,  as  is  apparent  from  his  examination  before 
the  Court  of  Admiralty.  It  could  not  have  been  inferred 
from  the  invoice.  If  the  price  was  to  have  been  a  lien, 
would  it  not  have  been  so  marked  upon  the  bill  of  lading  ? 
It  is  singular  that  it  should  have  been  the  duty  of  the  cap- 
tain to  retain  the  cargo  till  the  price  of  the  bill  of  lading 
should  be  paid,  and  yet  that  he  should  have  no  instructions 
on  the  subject. 

But,  at  any  rate,  were  not  the  acts  done  at  Havana  av 
execution  of  the  contract  ?  It  is  insisted  that  the  captain  was 
to  keep  De  Wolf's  property,  as  his  agent,  and  not  as  captain 
of  a  general  ship.  For  the  purpose  of  delivery,  a  bill  of 
lading  makes  a  general  ship.  It  is  not  material  whether  the 
master  was  the  agent  of  De  Wolf  or  not,  ii  no  act  was  to 
precede  the  delivery.  Where  the  vendor  ships  goods,  though 
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b7  his  own  vessel/ it  is  a  general  ship,  and  the  goods  pass  to    albant, 
the  consignee  by  a  delivery  to  the  captain.    If  the  ship  be    ^l^^8^« 
chartered,  the  vendee  is  owner  pro  hcte  vice.    At  Havana  N.Y.Rwmwi 
the  captain  tendered  himself  to  the  consignees,  as  in  duty     CompuT 
bound  to  do,  and  they  accepted  the  cargo,  and  ordered  it  on     .^  ^ 
to  Porto  Cavello.    They  gave  new  orders  of  their  own. 
Could  De  Wolf  have  then  gone  to  the  port  of  final  destina* 
tion,*and  there  have  arrested  the  goods  as  a  security  for  pay 
ment?   No.    The  ulterior  consignee  would  have  told  him 
that  even  his  right  of  stoppage  in  transitu  was  gone. 

But  it  is  said  that  the  consignees  had  an  election  to  receive 
the  goods  at  Havana,  or  refuse,  and  order  them  on.  Havana, 
then,  was  the  port  of  election,  where  an  election  was  in  fact 
made  by  Levy.  But  his  interference  was,  in  truth,  a  mere 
control  over  De  Wolf,  as  his  carrier,  and  all  he  could  have 
done,  in  case  of  De  Wolfs  disobedience,  would  have  been 
to  sue  him  for  not  going  on.  De  Wolf  could  not  have  right- 
fully detained  the  property.  Yet  although  it  passed,  it  was 
all  important  to  keep  this  out  of  view ;  and  appearances  are 
no  argument  against  the  secret  truth.  By  concealment  the 
parties  were  enabled  to  insure  at  a  less  premium.  The  cargo 
was  more  safe  from  the  cruisers,  and  accordingly  every  let- 
ter is  made  to  bear  De  Wolf's  name. 

The  papers  were  false.  The  goods  are  called  "  owner's 
property.**  They  are  spoken  of  as  "  pa3ring  no  freight,"  and 
the  letters  talk  of  sending  the  cargo  on,  if  it  should  suit 
De  Wolffs  interest^  when  in  truth  he  had  no  interest^  and 
freight  was  to  have  been  paid.  In  one  letter  he  affects  to 
treat  it  as  a  sale  on  his  own  account,  and  at  his  own  risk. 
The  sequel  was  a  destination  to  Havana,  "  or  a  market,** 
and  the  first  consignees  wrote  a  letter  to  the  new  ones,  that 
the  property  belonged  to  "  their  friend  in  New  York.**  It  is 
asked,  why  did  Ijcvy  use  De  Wolf's  name  instead  of  his 
own  ?  Probably  because  he  was  known  as  the  agent  of  the 
Spanish  government. 

But  suppose  it  to  have  been  intended  that  the  cargo  should 
all  along  continue  in  De  Wolf,  as  owner.  It  is  then  material 
to  inquire  what  effect  such  a  shipment  as  this  had  upon  the 
property.    It  was,  under  Levy's  orders,  deliverable  to  him 
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ALBANY,    as  the  agent  of  Spain,  during  a  war  between  that  country 
^^  and  Venezuela.    Could  such  a  contract  protect  a  cargo  thus 

I?,  y.  Firemen  situated  ?    It  was  shipped  to  the  Spanish  government ;  an<? 
Compukj     I  assume  that  it  was  destined  to  a  Spanish  army  or  navy. 
P^  ^  j.     If  it  is  necessary  to  show  that  vfarin  fact  existed,  I  refer  to 
the  authorities  already  cited,  and  to  show  that  it  was  a  law- 
ful  war,  I  refer  to  th6  declaration  of  independence  by  the 
Republic  of  Venezuela.    Did  not  this  make  it  an  independ- 
ent nation?     Will  Americans  hesitate  what  answer  to  give 
to  such  a  question?    A  people  who  have  been  trained  to  be- 
lieve that  their  own  declaration  of  independence  separated 
them  from  the  mother  country  as  effectually  in  a  political,  as 
the  Atlantic  ocean  does  in  a  physical  cai)acity?    This  opin- 
es) Per  Chaoe,  ion,  too,  has  the  sanction  of  our  national  judiciary ,(^)  and 
ck)  ^m^  ^^^  national  executive,(A)  as  we  have  already  shown.    Our 
Reg.  sss.     '  Courts  are  to  be  guided  by  the  views  of  the  latter,(i)  who 
Stau$r.lpal'  considered  Venezuela  an  independent  government^  at  open 


ww'  •^  3  war  with  Spain.  The  destination  of  this  cargo  was  to  parts 
of  the  country  held  by  the  enemies  of  Venezuela.  Can  this 
be  the  case,  and  yet  a  claim  that  it  should  be  protected  as 
neutral  property^  be  tolerated?  While  the  neutralis  pro- 
tected, you  will  not  carry  the  doctrine  so  far  as  to  destroy 
the  rights  of  belligerents.  Policy  does  not  require  it  We 
n)ay  yet  be  belligerents.  An  armed  neutrality  will  not  be 
found  to  answer  the  purpose,  whatever  may  be  our  power. 
The  civilized  world  have  failed  in  such  a  project.  We  were 
lately  belligerents,  and  while  so,  we  found  the  exercise  of 
belligerent  rights  necessary  for  our  protection;  and  they 
were  then  fully  recognized  by  our  Courts.  It  is  said  that  a 
trade  allowable  in  time  of  peace  is  so  during  war.  This  we 
deny.  Suppose  you  were  invaded — would  you  allow  a 
neutral  to  supply  the  enemy  in  your  face?  Substitute  Vene- 
zuela for  the  United  States,  and  the  case  supposed  is  the 
one  under  consideration. 

The  English  rule  is  broad.  It  subjects  property  to  cap- 
ture, which  will  become  enemy's  property  on  its  arrival  at 
the  port  of  destination.  Of  this  there  is  no  doubt ;  and  giv- 
ing the  defendant  in  error  his  own  ground,  as  to  the  nature 
of  the  contract,  this  rule  is  against  him.  It  has  been  treated 
as  a  violation  of  the  law  of  nations.    It  is  not  necessary  for 
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me  personally  to  vindicate  Sir  William  Scott     All  that  is    albantj 
necessary  in  his  vindication  will  l)e  found  in  the  decision  of     ^P^  iBSa. 
our  highest  Courts.    The  Court  have  already  been  referred  ^'  Y.  Vinmn 
fo  the  language  of  Story,  J.,  and  during  the  late  war  almost     ComJ^ 
every  principle  advanced  by  Sir  William  Scott,  was  recog-  *^ 

nized  by  our  own  Courts.  These  are  rules,  it  is  true,  which 
apply  with  emphasis  to  the  prize  Courts :  and  I  am  not  aware 
that  we  can  go  elsewhere  to  determine  what  is  the  law  of 
nations  in  relation  to  capture.  What  other  jurisdiction  is 
there  to  determine  the  question  of  lieutralityi  and  its  ef- 
fect? 

The  meaning  of  the  warranty  is,  that  the  property  is 
American  throughout  the  voyage,  in  reference  to  the  belli- 
gerent parties.  In  Vos  ^  Chaves  v.  The  United  Insurance  r^  |  c^bm 
CompanjfJiJ)  RadcIiflT,  J.,  says,  "It  is  a  settled  rule,  that  the  Cm.  Bit.  7. 
insured,  in  order  to  comply  with  his  warranty,  must  not  on- 
ly maintain  the  property  to  be  neutral,  biit  so  conduct  him- 
self towards  the  belligerent  parties,  as  not  to  forfeit  his  neu- 
trality. He  must  pursue  the  conduct  and  preserve  the  char- 
actet  of  a  neutral." 

The  wairanty  was  intended  as  a  protection  against  a  beU 
ligcrent  state.  What  is  the  law  of  nations  on  the  subject 
of  contraband,  as  settled  by  our  own  Courts,^  aside  from 
either  Scott  or  Story?  The  Commercen[k)  goes  the  whole  ^^ 
length  of  Sir  William  Scott's  doctrine.  It  goes  upon  the 
law  of  nations — not  local  prize  law,  as  supposed  qn  the  other 
ade.  It  has  also, been  said,  that  the  reason  of  this  case  was, 
that  the  property  in  question  did  not  gro\^  in  the  country  of 
the  shipper ;  but  in  one  part  of  the  opinion,  the  case  of  pro- 
visions, generally,  is  put,  without  regard  to  their  growth  oi^ 
production,  and  they  are  considered  indiscriminately  as  sub- 
ject to  the  same  rule.  It  has  been  said,  tfiat  the  judgment 
was  given  by  a  divided  Court,  and  a  just  eulogium  was  pro- 
nounced upon  the  Chief  Justice,  who,  I  aver,  did  not  dissent 
from  the  principle  of  the  case.  His  opinion  goes  upon  the 
particular  circumstances,  and  that  this  country  ought  not  to 
.nterfere  between  England  and  Spain.  Re  says,  "Tbo 
second  ground  taken  is,  that  the  carriage  of  supplies  to  the 
army  of  an  enemy  is  to  take  part  ^th  him  in  the  wjur. 
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ALBANY,    and  consequently  to  become  the  enemy  of  the  United  States 

Sept  1823.    go  far  as  to  forfeit  the  right  to  freight."    And  when  he  comes 

K.  Y.P/emen  to  speak  of  this  point,  he  says, "  That  a  neutral  carrying 

Company     supplies  to  the  army  of  the  enemy,  does,  under  the  mildest 

interpretation  of  national  law,  expose  himself  to  the  loss  of 

freight,  is  a  proposition  too  well  settled  to  be  controverted  ;" 

thus  expressly  recognizing  the  ground  taken  by  a  majority 

of  the  Court.    The  neutral  forfeits  the  right  to  freight — as 

heavy  a  forfeiture  as  a  neutral  cau  be  subjected  to.      As  to 

this  country,  the  party  was  a  neutral ;  and  wherever  a  neu- 

tal  loses  his  freight,  he  would  lose  the  property,  if  his  own. 

Not  one  exception  to  this  rule  can  be  found. 

It  is  said  that  Ludlow  v.  Bourne  ^  Eddy  decides  this 
case ;  but  it  is  distinguishable  in  all  its  important  features. 
Payment  was  made  a  condition  precedent  to  the  delivery, 
and  the  Judges  put  the  case  on  that  ground.  That  was  a 
shipment  of  general  merchandize — not  provisions — and 
(what  is  a  very  important  distinction)  it  was  a  shipment  to 
a  private  citizen.  One  shipping  to  the  government  is  iden- 
tified with  that  government.  By  its  destination,  the  proper- 
ty ceased  to  be  American,  whether  De  Wolf  knew  of  the 
purfiose  or  not.  He  undertook,  not  only  for  his  own  acts 
but  those  of  his  agents  and  consignees.  Suppose  the  vessel 
had  unlawfully  entered  a  blockaded  port ;  this  would  have 
been  a  violation  of  the  warranty,  as  perfectly  as  if  done  un- 
der the  inunediate  direction  of  De  Wolf.  This  was  not  a 
delivery  to  a  neutral  Dane.  He  was  the  agent  of  Spain,  and 
must  tts  afiected  by  the  Spanish  character. 

But  we  are  told  that  Venezuela  was  bound  by  the  Spanish 
treaty.  If  so,  perhaps  she  had  no  right  to  condemn.  The 
treaty  was  made  in  1795,  and  recognizes  the  principle 
that  *•  free  ships  make  free  goods ;"  but  it  goes  on  to  except 
from  this  provision  goods  which  are  contraband  of  war.  Wsts 
not  this  cargo,  destined  to  feed  the  Spanish  army,  contra- 
band within  the  exception?  But  Venezuela  was  not  bound 
by  the  treaty.  She  had  became  independent— broken  all 
her  relations  with  the  Spanish  Crown — ^assumed  self-govern- 
ment— and  uo  political  relations,  existing  before  the  changOi 
can  bind  her.    She  is  bound  bv  the  law  of  nations,  but  no* 
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thing  more.    The  treaty  was  a  contract  made  with  Spain.     4LBAir^ 
Suppose  one  party  to  a  treaty  loses  its  political  existence —    Sept  MX 
suppose  it  reduced  to  the  dominion  of  another — the  treaty  N.Y.FlnniMi 
IS  gone  as  to  the  country  subjugated.     The  same  principle     (2mpMir 
applies  in  the  present  case*    The  cases  cited  to  this  point,  ^ 

m3^     VHP  AI^ 

on  the  other  side,  relate  to  St.  Domingo,  the  existence  of 
which,  as  a  nation,  it  is  well  known,  our  government  never 
would  recognize.  The  message  of  the  President,  to  which 
the  court  have  been  referred,  shows  the  contrary  as  to  Yen- 
ezuela.  She  was  at  war  with  Spain,  and  has  maintained  her 
independence.  An  acknowledgment  now  would  relate  to 
her  declaration  of  independence.  We  have  ministers  at  al- 
most every  Spanish  province  in  the  South  ;  and  we  have,  in 
terms,  acknowledged  them  independent. 

It  would  be,  as  supposed,  immaterial  what  occasioned  the 
loss,  if  the  property  passed  at  New  York.  The  plaintiff  be- 
low could  not  recover.  If  it  did  not  pass  at  New  York,  then 
we  say  its  American  character  was  lost,  from  the  relation 
which  it  bore  to  another  nation.  The  warranty  is  prospec- 
tive, like  a  warranty  that  a  ship  shall  not  sail  before  a  cer- 
tam  day  ;  and  though  a  violation  of  the  latter  warranty 
would  have  no  effect  in  producing  a  loss  by  the  perils  of  the 
sea,  yet  it  would  discharge  the  underwriters.  The  substitu- 
tion of  a  captor  to  the  rights  of  his  enemy  has  been  treated  as 
new  law  ;  while,  in  reality,  it  is  as  old  as  captures,  and  will 
not  admit  of  a  question.  True,  it  comes  back  to  the  same 
question  ;  because  we  must  first  determine  the  capture  to 
have  been  lawful.  This  was  fully  justified  by  the  ciicum- 
stances.  These  making  out  a  case  of  fraud,  the  property 
may  be  considered  as  enemy's,  or  as  contraband  of  war. 
The  fact  that  it  was  condemned  for  want  of  proper  docu- 
ments, was  in  itself  a  violation  of  the  warranty. 

The  argument,  that  the  character  of  contraband  is  not  a 
violation  of  the  warranty,  is  answered  by  another  part  of 
the  policy,  which  contains  a  warranty  against  any  loss  in 
consequence  of  seizure,  "  for  or  on  account  of  any  illicit  or 
prohibited  trade,  or  any  trade  in  articles  contraband  of  war.** 
The  Vice- Admiralty  take  the  ground,  expressly,  that  this 
2ai^o  was  made  up  of  prohibited  articles,  and  that  they 
were  so,  in  fact,  has  been  abundantly  shown. 


DMn] 
Do  Wolf. 


104  CASES  IN  THE  COUFa  OF  EkftORS 

jtLdANYi  The  question  ot  fraudulent  concealment,  we  are  toid,  he^ 
Bepi  18^  longed  exclusively  tb  the  jury.  Admitted  ;  so  far  as  it  was 
K.Y.FSrftmfen  a  question  of  fact,  fiut  it  is  a  mixed  question  of  law  and 
ComMny!  ^*^^  ^®  have  all  the  facts  found  which  we  require  to 
make  out  the  concealment,  to  put  De  Wolf  dn  inquiry,  and 
charge  him  with  nbtice  of  the  unlawful  destination  of  the 
pioperty.  It  is  said  that  this  was  covered  by  the  warttmty, 
and  therefore  we  cannot  complain  of  concealment  If  so, 
it  is  indeed  true  that  we  want  no  more.  Either  view  will 
equally  answer  our  purpose  ;  and  we  contend  for  it  as  a 
fraud,  merely  because  we  understood  gentlenlen  to  say,  ac 
one  time,  that  fraud  would  not  be  a  violation  ot  the  war- 
ranty. The  risk  was  increased  by  the  fraud.  In  the  pri^^e 
Courts,  every  suspicious  circumstance  is  greedily  seized  up- 
on as  evidence  ;  and  every  act  of  disguise  is  justly  consid- 
ered a  cau^  of  suspicion.  Nor  let  it  be  supposed  that  the 
increase  o^  premium  was  to  pay  for  the  risk  arising  from 
this  circumstance,  from  Havana  onwards.  It  is  Well  known 
that  these  s^as  abounded  with  pirates,  which  was  a  very 
good  reason  for  enlarging  the  premium,  independent  of  the 

Emmetj  here  mentioned  that  in  Vahdervoort  v.  Smithy 
which  had  been  cited  in  the  reply,  it  was  decided  merely 
that  parol  evid^ce  shall  not  be  received  to  contradict  the 
policy.  But  he  said,  there  is  no  case  in  which  a  contract 
may  not  be  explained,  or  supplied  by  previous  negotiations 
between  the  parties,  in  A  particular  wherein  it  is  silent 

As  to  the  new  supposition  which  had  been  started  that 
the  payment  for  the  cargo  might  have  been  secured  in  New 
York,  he  said  this  would  leave  the  matter  just  where  it  was 
before.  Therfe  would  still  be  a  lien  on  the  goods  for  pay- 
ment, notwithstanding  the  security 

No  ftct  en-  The  CHANCELLOR.  1.  Did  De  Wolf  withhold  from  the 
wiUili0&.  insurers  any  fact  increasing  the  risk  insured  ?  The  case 
does  not  show,  otherwise  than  from  the  policy,  what  repre- 
sentotion  of  facts  was  made  by  De  Wolf  to  the  insurers ; 
nor  is  it  stated  that  he  communicated,  or  that  he  withheld, 
any  particulai  fact    Btit  it  has  been  assum^  that  the  coa- 
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.  tmet  between  De  Wolf  and  Levy,  was  not  disclosed ;  and    alban Ty 
it  ia  urged,  that  this  contract  should  have  been  mjuie  known    ^^  ^^ 
lo  the  insurers,    I  do  not  perceive  that  this  contract  enhan-  ^- Y*  Fireoii^i 
eed  the  risk.    This  contract  does  not  show,  that  the  govern-     Compan/ 
ment  of  Spain,  bad  any  concern  in  Che  transaction,    De     «.  ^^ 
"Wolf  was  ignorant,  that  the  cargo  was  destined  for  the  use 
of  that  government;  and  Levy  was  a  Danish  nierchant.  Had 
this  contract  been  exhibited  to  the  insurers,  they  would  have 
learned  from  it,  the  rights  of  Levy  and  De  Wolf  against  each 
other,  and  that  Levy,  a  neutral  was  to  become  the  proprie- 
tor of  the  cargo,  at  the  port  of  delivery,  after  the  insurance 
would  cease.    These  circumstances,  did  not  expose  the  car- 
go  to  any  peril,  which  can  be  perceived,  as  an  obvious,  or 
ordinary  result  from  such  facts ;  and  the  contract,  therefore, 
seems  not  to  have  varied  the  risk,  in  question-    It  is  not 
found,  as  a  fact,  that  the  risk  was  increased,  by  this  contract. 
This  question,  so  far  as  it  is  one  of  fact,  was  open  to  proof; 
and  so  &r  as  it  is  a  question  of  law,  we  are  not  at  liberty  to 
say,  that  a  contract  valid  by  our  law  and  the  law  of  nations^ 
enhanced  the  risk  insured. 

9.  Was  the  cargo  American  property,  according  to  the  ^^5jJ2i,  ^** 
atipulation  of  the  policy  ?  peity. 

Payment  for  this  cargo  was  to  be  made  by  Levy  to  De 
Wdf,  on  its  delivery,  at  Havana,  Laguira,  or  Porto  Cavello. 
This  appears  distinctly,  from  the  negotiation  whicih  preceded 
the  written  contract  between  the  parties.  The  letters  form* 
ing  the  written  contract,  are  silent  in  respect  to  the  time  or 
place  of  payment ;  and  this  omission  of  a  matter  so  import- 
ant, is  somewhat  mysterious.  As  the  case  stands,  we  must 
4e»idi0r  take  the  verbal  agreement  upon  this  point,  or  proceed- 
ing upon  die  written  contract,  we  must  supply  its  silence  by 
the  general  conclusion,  that  where  no  time  of  payment  is 
stipulated,  the  price  of  the  thing  sold,  is  to  be  paid,  on  its 
deliveiy  to  the  purchaser.  It  must,  accordingly^  be  taken 
as  a  part  of  this  case,  that  payo^ent  was  to  be  made  by  Levy 
to  De  Wolf,  when  the  caigo  should  be  delivered  at  one  of 
the  three  ports.  This  being  so,  the  case  before  us,  is  the  or- 
dinary contract,  by  which  the  vendor,  engages  to  deliver  the 
Ibing  agie^  to  be  sold,  at  a  future  time,  s^d  the  puiclniffer 
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ALBANY,    engages  to  pay  the  price,  when  he  shall  receive  the  thing 
Sept  1823.    purchased.    In  such  a  case,  the  property  in  the  thing.  Which 
N.Y.  Firemen  is  the  suhject  of  the  contract,  remains  in  the  vendor,  until 
Company     the  dehvery.    The  present  case  is,  in  this  respect,  exactly 
J.  ^         like  that  of  Ludlow  v.  Bowne  ^  Eddt/y  1  John.  1.    In  that 
case,  the  Supreme  Court  held,  that  goods  shipped  in  circum- 
stances like  these,  remained  the  property  of  the  consignoi 
until  their  delivery ;  and  I  entirely  approve  that  decision, 
The  reasons  of  the  Supreme  Court,  in  support  of  its  deci- 
sion, in  that  case,  are  a  sound  and  just  exposition  of  our 
own  law,  and  the  law  of  nations. 

The  transactions  concerning  this  cargo,  at  Havana,  did 
not  change  the  property.  It  is  not  stated  that  Hernandez 
&  Chavitau  were  subjects  of  Spain  ;  but  such  they  probably 
were ;  and  I  assume  the  fact,  as  it  has  been  assumed  in  the 
argument.  Hernandez  &  Chavitau  were  mere  agents. 
They  were  the  agents  of  Levy,  to  accept  for  him,  the  cargo 
at  Havana,  or  to  decide  for  him,  as  he  had  a  right  to  decide, 
that  the  cargo  should  proceed  to  one  of  the  other  ports ;  and 
they  were  the  agents  of  De  Wolf,  to  direct  the  master  of 
the  vessel,  to  proceed.  They  decided  for  Levy  not  to  re- 
ceive the  cargo,  at  Havana.  They  directed  for  De  Wolf, 
that  it  should  proceed.  They  did  nothing  beyond  the  scope 
of  their  powers ;  and  De  Wolf  continued  the  owner  of  the 
cai^o.  The  result  is,  that  the  cargo  was  the  property  of 
De  Wolf  at  the  time  of  its  insurance,  during  the  voyage, 
and  at  the  time  of  its  loss  ;  and  consequently,  the  warranty 
of  American  property,  was  fulfilled. 
No  fraud  nib-  3.  Was  there  any  fraud  justly  subjecting  this  cargo  to  con- 
JJ*^^J*®J2J!  demnation  ?  This  inquiry,  and  the  last,  concerning  the  due 
tion.  performance  of  the  warranty,  are  in  effect  nearly  the  same ; 

'  but  for  the  sake  of  distinctness,  they  are  thus  stated.  Con- 
sidering the  cai^o  as  belonging  to  De  Wolf,  it  was  the  pro- 
perty of  a  neutral,  in  the  war  then  existing  between  Spain 
and  Venezuela.  But  this  cargo,  though  thus  neutral,  was 
destined  for  ports  in  the  possession  of  Spain,  and  for  the  use 
of  its  government.  These  facts  did  not  subject  the  cargo  to 
condemnation,  by  the  law  of  nations.  The  articles  compos- 
ing the  cargo,  were  not  contraband  of  war ;  and  here  wai 
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no  blockade.    The  destination  to  a  belligerent  country,  was    albanT| 
perfectly  lawful.     To  say  that  it  was  not  so,  would  be  to     ^^  ^^^' 
say,  that  a  neutral  cannot  hold  commerce  with  a  country  at  N.Y.  Firemen 
war.     The  right  of  neutral  and  peaceful  states,  to  carry  on     c^m^^ 
commarce  with  countries  at  war,  excepting  in  contraband  ^ 

articles,  and  excepting  with  places  in  a  state  of  blockade, 
is  perfect  and  unquestionable.  If  monarchs  have  some-  Kgfateof  nra- 
limes  decreed,  and  if  Judges  of  prize  Courts  have  som>  on  oomiMiS 
times  declared,  that  the  mere  destination  of  neutral  proper- 
ty to  the  country  of  their  enemy,  shall  subject  it  to  con- 
demnation,  they  have  abused  their  power,  and  have  violated 
a  fundamental  principle  of  the  law  of  nations.  It  is  the  du- 
ty of  all  courts  of  justice,  and  of  all  nations,  to  resist  an  en- 
croachment so  unjust,  so  subversive  of  tho  rights  of  pei'^^, 
and  so  unnecessary  to  the  rights  of  war.  The  cargo  in  this 
case,  was  to  be  delivered  to  Levy,  at  one  of  the  three  ports, 
and  was  to  be  by  him  delivered  to  the  Spanish  government 
In  this,  I  perceive  nothing  forbidden  by  the  law  of  nations-* 
nothing  which  deprived  the  cargo  of  its  neutral  character, 
during  the  voyage — >and  nothing  of  fraud.  A  government 
at  war,  may,  like  any  of  its  subjects,  contract  to  purchase 
the  property  of  neutrals,  when  the  articles  shall  be  brought 
into  its  own  dominions ;  and  a  neutral  may  contract  to  de- 
liver his  own  goods  in  a  belligerent  country.  The  question 
which  may  always  arise  in  such  cases,  as  it  arises  here,  is^ 
whether  the  contract  is  a  fraudubnt  disguise,  to  give  to  the 
property  the  character  of  neutrality,  during  its  transit,  or 
not — ^whether  the  property,  in  truth,  belongs  to  the  neutral 
or  to  the  enemy.  The  principle  of  the  law  of  nations,  lay- 
ing out  of  view  the  case  of  contraband  articles,  and  the  case 
of  places  actually  invested,  is,  that  the  property  of  a  neutral 
in  its  passage  to  a  country  at  war,  is  free,  and  that  the  pro- 
perty of  the  adverse  belligerent,  is  subject  to  capture  and  fi>r- 
feiture.  There  are,  in  general,  strong  motives  to  place  all 
property  destined  to  a  country  at  war,  under  the  guise  of 
neutrality ;  and  these  motives  are  powerful,  in  proportion 
Co  the  prospect  of  gain  and  the  danger  of  loss.  Hence  con« 
tracts,  documents,  and  formal  transactions  bearing  the  \xU 
vest  appearance  of  verity,  are*  often '  contrived,  to  conoeal 
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■ 

4XBAKY,    the  fioperty  of  an  enemy,  under  the  mantle  of  a  friend    Jf 

Sept  18S3.    ijeiiigejrents  comipit  violence,  neutrals  commit  frauds ;  and 

N.T.  Firemen  the  rights  pf  War,  as  well  as  the  rights  of  peace,  must  be 

Comj^^y     Dif^tained.    Courts  before  which  these  questions  occur, 

▼?  therefore,  have  and  must  have,  power  to  penetrate  the  secret 

truth  of  the  question,  whether  the  property  is,  in  good  faith, 

qieutral  or  not :  and  it  must  always  be  a  question,  in  each 

particular  case,  whether  the  {^arb  of  pcutralUy,  is  genuine 

or  fictitious,  real  or  collusive. 

Agreement      In  this  CAse,  the  cargo  was  certainly  neutral,  wbep  D^ 

■hall remwnin  ^^^ ^^^  ^^  ^^^®  eihQui  to  make  their  contract ;  and  it 
neutral  till  de-  probably,  comported  with  all  their  views,  th^t  it  should  re- 
^*'^'  *  '  main  neutral,  until  its  delivery  at  one  of  the  three  pprts. 
There  seems  to  have  been  no  sufficient  motive  on  the  part 
c^  either  of  thein,  for  any  disguise  of  the  real  own/ership. 
They  were  at  liberty,  to  agree,  that  the  cargo  should  remain 
the  property  of  De  Wolf,  until  its  delivery  at  Havana,  La- 
guira  or  Porto  Cavello ;  and  they  did  so  agree. 

The  real  facts  are  certfunly,  in  some  degree,  disguised  by 
the  bill  of  hiding,  the  letter  of  instructions  from  De  Wolf  to 
the  master,  and  the  letter  from  De  Wolf  to  Hernandez  <S& 
Ohavitau.  These  document^  were  prepared,  several  days 
after  the  insurance ;  and  the  bill  pf  lading,  at  least,  went  in 
the  vessel.  The  bill  of  lading,  stated  no  destination  beyond 
Havana :  the  letters  are  silent  respecting  any  delivery  at 
Laguira  or  Porto  Cavello ;  and  they  indicate,  that  the  dis- 
position of  the  cargo  at  Havana,  either  by  receiving  it  there, 
or  by  sending  it  to  another  port,  was  to  be  on  account  of  De 
Wolf.  So  far  as  these  documents  are  silent,  in  respect  to 
iany  matter  which  the  parties  were  at  liberty,  to  insert  ii^ 
them  or  not,  the  omission  is  neither  extraordinary  nor  cul 
pable ;  but  so  far  as  they  represent  that  the  cargo  was  to  be 
disposed  of,  on  account  of  De  Wolf,  and  for  his  best  advan- 
tt^e,  they  are  untrue,  according  to  all  the  other  iacts  in  the 
case.  This  Representation  exposes  the  case  to  some  suspi- 
cion ;  but  it  cannot  outweigh  the  force  of  all  the  other  un- 
disputed f^cts. 
Not  B  die.  Upop  all  the  facts  before  us,  this  was  not  a  fraudiileul 
S^V^^  ^uiappf  ejwi*  property,  under  the  |iame  of  I)e  Wplf 
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It  may  be  a  cose  of  some  susiiidoti ;  but  no  fraud   is    albanT| 
proved :  and  no  satisfactory  conclusion  of  fiuiid  can  be  die-    ^^  ^^^* 
rived  from  the  facts.    To  adjudge  this  transaction^  fraudu*  N,  Y.  Firemai 
tent,  would  be,  to  substitute  suspicibn  and  presumption  for     SjJ^S 
^rbof,  in  a  case  where  no  adequate  motive  for  fraud  appears,        .  ^ 
and  where  no  ftaud  Has  been  found'  by  a  jury. 

My  opinion  is,  that  this  cause  has  been  rightly  deteraiined 
by  the  Supreme  Court 

Bronson,  Senator.  This  was  an  action  brought  by  CMefttted 
De  Wolf,  in  the  Couirt  below,  to  recoyer  20,000  doUarb,  in- 
sured^ by  the  defendants  below.  The  New  York  Firemeil 
Ihsurance  Gbmpdnyj'  on  the  cargo  of  the  brig  George 
Washington  laden  at  New  York,  with  liberty  to  discharge 
al  Huvana,  LagHiira  or  Porto  Cavello,  the  premium  being 
regulated'  according*  to  the  length  of  the  voyage,  and  the 
ridmber  of  pk)rts  visited. 

T^his  cargo  was  purchased  and  shipped  under  a  contract 
with  Moses  E.  Levy,  of  St!  Thomas,  deliverable  at  either  of 
the  above  ports^  as  he  might  elect ;  and  the  price  of  freight 
regulated  according  to  distance.  It  was  captured  between 
Havana  and  Laguira,  and  condemned  as  Spanish  property* 
This  Levy  turned  out  to  be  an  army  contractor,  and  intend- 
ed the  cargo  f^r  the  Spanish  troops. 

The  important  question  is,  whether  this  was  American     ^^^^    ^^^ 
property ;  it  being  warranted  such,  by  the  assured :  and  herd  tion. 
it  m^y  not  be  improper  to  remark,  that,  as  warrimties  form  wamntiM 
an  important  part  of  these  contracts  of  insurisince ;  and,  from  j|jjii     JJ^ 
their  nature,  the  assured  otily  cati'know  the  tnith  or  falsity  fonned. 
of*  them,  the  interests  of  commerce, '  as  well  as  public  justice, 
require  that  they  should  be  strictly  performed. 

In  the  present  case,  if  the  cargo  belonged  to  any  one  other  n  ^^^  ^^ 
thah'an  Ataiericaii,  it  constituted  a  good  defence  to  the  a&-  Americ^i  po» 
tion.'  It  is  of  ho  importance,  therefore, 'whether  it  should 
jfrove  to  be  the  property  of  Levy,  the  Dane,  or  of  the  Spanr 
ish' government;  for,^!tHough  in  the  first  case  (it  beingstiU 
neutral)  the  risk'  would*  not  be  increased, '  yet  the  under- 
writers  woiild,  in  either  eveiit  be  discharged.  The  c6ntrac| 
would  be  void  ab  iniiio.    De  Wolf  having,  in  the  out-aeli 

ToL.  n.  16 
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ALBANY,    violated  the  contract  on  Jiis  part,  no  risk  was  ever  under** 

Sept  1823.    tnjfea  by  the  insurers.    But  a  careful  examination  of  all  the 

N.  Y.  FSremea  facts  and  circumstances,  attending  this  case,  has  brought 

Q^IJ^I^^     me  to  the  conclusion,  that  the  cargo,  when  captured,  was 

▼•  American,  according  to  the  terms  of  the  warranty ;  and  for 

the  reasons  assigned  at  length  by  the  Court  below : 

AmericaL'^      1.  That  the  title  had  not  vested  in  Levy,  at  Havana,  he 

And  whj.     having  refused  by  his  agent,  to  receive  the  cargo  at  that  port. 

2.  It  does  not  appear  that  De  Wolf  knew,  that  it  was 
ultimately  destined  for  the  Spanish  troops. 

3.  His  warranty  superseded  the  necessity  of  disclosing 
to  the  underwriters,  any  circumstances  in  relation  to  the 
national  character  of  the  property,  or  the  transactions  of  the 

voyage. 

It  remains  to  reconcile  some  of  the  circumstances  attend- 
ing this  transaction,  which  have  been  urged  by  counsel 
against  the  American  character  of  the  property,  wiih  the 
above  result.  I  shall  do  this,  without  inquiring  whether 
these  are  matters  which  should  have  been  referred  to  the 
Court  and  jury  below,  as  contended  upon  the  argument. 
Objectioni.       The  circumstances  urged  with  the  most  plausibility  and 

effect  are, 

1.  That  no  payment  was  to  be  made,  on  the  delivery  of 
the  cargo  in  the  West  Indies ;  and  hence  the  inference,  that 
it  was  paid  for  in  New  York,  and  became  the  property  of 
Levy  at  that  place : 

2.  That  Levy  exercised  acts  of  ownership,  in  controlling 
the  property  at  Havana  by  his  agents ; 

3.  The  false  and  deceptive  instructions  relative  to  the  dis- 
position of  the  cargo  given  by  De  Wolf  to  Hernandez  &> 
Chavitau ;  and  by  them  again  to  their  agents  at  Laguira 
and  Porto  Cavella 

Olmat6d  I^  ^^^^  ^^^  appear  to  me  important,  when,  how,  or  where 

Unimport-  f^Q  payment  was  made.  The  parties  might  arrange  that  to 

wh^^'^'i^^'  suit  their  interest  or  convenience,  without  affecting  the 

mentwMtobe  character  of  this  property.    Levy  would  have  been  legally 

bound  to  pay  for  the  cargo,  freight  and  insurance,  whenevei 

proof  should  have  been  furnished  of  the  safe  delivery  ac* 
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'  ooiding  to  contract ;    and  if,  in  the  meantime,  he  should    albait t, 
have  advanced  for  a  part,  or  the  whole  amount  of  the  car-    ^p^  ^Q^- 
go,  he  would  be  entitled  to  recover  back  the  advance,  on  N.Y.Firemei 
the  failure  of  De  Wolf  to  fulfil  on  his  part.    Beside,  from     a>m^y 
the  nature  and  terms  of  the  contract,  De  Wolf  would  not  be  ^* 

likely  to  have  received  payment  in  the  West  Indies,  unless 
it  were  in  bills  of  exchange  ;  for  it  seems  his  first  wish  was 
to  procure  a  freight  for  his  brig ;  and  he  did  not  expect, 
therefore,  to  require  his  own  funds  to  load  her ;  and  the  in- 
surance of  his  money  home,  would  probably  have  cost  near- 
ly as  much  as  that  on  the  cargo  out,  which  was  7  per  cent 
It  wiU  be  recollected,  that  he  was  to  receive  but  6  per  ccmt 
for  his  profit  on  the  whole  transaction. 

It  was  proper,  and,  indeed,  necessary  to  alter  the  bill  of  ^^^^^Z 
lading  at  Havana,  when  the  destination  of  the  brig  was  al-  ■itorodT 
tered.  The  underwriters  must  have  contemplated  such  an 
alteration ;  and  this  too  by  Spanish  agents.  To  have  made 
a  new  bill  of  lading  at  this  port,  would  have  exposed  the 
cargo  to  still  stronger  suspicions  and  greater  risk ;  and  this 
could  not  have  been  done  without  manifest  absurdity  and 
falsehood  on  the  face  of  it ;  the  cargo  not  having  been  ship- 
ped at  that  place. 

As  to  the  deception  practiced  by  De  Wolf  and  the  agents,  not  i^TS^ 
in  ordering  a  disposition  of  the  property,  its  existence  is  to  "^  P^*- 
be  regretted.  It  is  desirable  that  the  utmost  fairness  and  . 
consistency  should  be  stamped  on  these  transactions 
throughout.  But  I  cannot  perceive  that  the  underwriters 
have  any  cause  to  complain.  It  must  be  conceded,  that  if 
this  cargo  had  been  consigned  directly  to  Levy  himself,  or 
even  to  the  Spanish  Intendant,  it  would  not  have  invali- 
dated the  policy.  Although  the  cargo  was  ordered  to  be 
sold,  when  it  appears  no  such  thing  was  intended,  yet  it  was 
placing  it  under  the  ordinary  circumstances  of  American 
cargoes,  bound  to  these  markets  for  sale.  It  was  a  decep- 
tion calculated  to  lessen  the  risk,  and  benefit  the  underwri- 
ters ;  as  it  served  to  impress  more  strongly  on  the  property 
its  real  and  American  characteri  than  would  have  been  done 
by  a  naked  consignment 


AidANT^       WiiEfiLEit,  Sdnfttbr.    'ttiis  case  would  seem  to  depend 

gtptis^.    ^.  Qjig  of  the  fWlowing  questldns :  1.  Wdk  the  delivery  of  the 

K.  Y.  Titerken  dsorgo  to  Ec^j  eitfaet  in  fkct  or  con^ructlon  of  law,  made  ill 

(SS^y    New  York?    2.  Or,  if  not  madfe  there,  was  it  made  to  Hfer- 

:  ▼.   y    ntod^z  di  Chavitmi,  ds  the  consignees  of  Levy,  oil  tlife  arri* 

Be  Wolf,     ^j  ^^  the  brig  at  Havana?^ 

If  ttie  delivery  was  made  to  LeVy,  eitHeyifi  fkct^  or  in 

construction  of^law,  at  any  time  previotis  to  the  cajituredr^ 

condeihnatioh  of  thei  catgo,  no  qiiefstion  is  riiade,  btit  that' 

the  warrahty  df  Americairi  prbperty  was  violated,  he  beiiig, 

.     at  th6  timedf the  delivery, a^redderit'df St.  lliomas. 

The  caw      It  is  in  proof  that  Levy,  a  resident  meichadt  of  the  neu- 

wi^  "tJftt  ^*  ^^  Danish  Island  df  St.  Thd!rias,  entered  into  a  negdti- 

■dered.  atioft  ill  the  cit^  df  NeW  York,  with  D^  Wolf,  ah  Ainerifcan 

citiz'en,  and  a  niercTiaiit  df  that  place,  Tor  the  pUichase  of 

tf  •  quantity  of  prbvisidns.    This  negotiation  terthihated  in 

an  agreement 'between  the  parties,  the  terms  and  conditions 

df  which  are  contained  in  their  respective  iktfers,  beating 

date  the  2ist  July,  1818.    All  the  evidence  throwing  light 

oii  this  transaction,  is  contiilnefd'  iil  the  letters  of  contract ; 

in  the  letters  of  instruction  to  Capt:  l^ratt,  the  mastfer  df  the 

George  Washington ;  in  a  letter  from  De  Wolf  to  Hemah- 

dez&  ChaVitau,  of  Havana ;  in  the  letters  of  atdvice  from  the 

latter  td  their  co-respondents  at  Porto  (javello  and  Laguira, 

•   and  in  the  sentence'  of  condcfranatidn  by  the  Vice  Admiralty 

Court  of  the  Republic  of  Venezuela.      II  is  principally 

from'  the  above  correspondence,  that  tlie   factsf  ih   this 

case  are  to  be  deduced :  and,'  prifhh  facie^  there  is  nothing 

upon  the  papers,  when  viewed  separately,  to  filsify  the 

stipulation  thfitt  the  cargd  Was  American  property.     But 

when  we  connect  th'es6  p!ap6rs,' and  exkmiiie  tfiem  as  ori- 

giiiatuig  iri,  aiid  growing  out  of  ohd  entire  adVentufe,  the 

evidence  wliich  they  afford  is  by  no  meatis  obscure. 

Negotiation      The  negotiation,  between  Levy  &  D6  Wolf,  was  settled 

idSt  w5?  by  their  agreement  on  the  21st  of  jlily.    Ofi  the  face  of  that 

agreement,  D6  Wolf  corittact^d'to  purchase  and  to  ship  on 

boarfll  the  Warrior  alnd'  the  George  Washington,  at  the  port 

of  New  York,  a  certain  quantity  of  "provisions  J  and  tod^liv 
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.ar  the  ^c^piis,  ^t  ^  .stipulated  .pripe,  Xqt  ,tUe  ;fire|g|^t,  Qith^  in    ,albanT| 
Hftyana,Lflg^il1^o^fPprtoC^YeUp. -^^y*-^^' 

Was.tb^  puichasjB  originally  nifl^e.pn  tbe.accpwt  apd jat  K  Y..Fiwm^n 
•the  xisk  of  jLevy  ?  or  ]ras  it  a  contingent,  agreement,  testing     c^m^an^ 
upon  ^  precedent  condition?    Levy  5«^ys,  in  .his  letter  to     ^  Tj^  .^ 
De  Wojf,  (v^fl,  with  the  exception  .of  ,tbi3  letter,  it  will  jie 
perceived  that  his  nfime  was  cfiift^Q^sly  conpealed  as  a  pc^-    WhAther  mI)* 
.ty  to  the  voyage,)  "I.e^m  fl^^rou^  of  puichA^ing  .of  ypu,  gent 
deliverableat  this Bayftna,  JUagiiirai .pr .^prtp^Cayellp; a  cer-    ^^''^^^ 
tain  quantity  of  beef,  .pork^d&c.,"  apd  he  clo^.by  agr^eii^ 
to  pay.fireigbt,  at.a  cert^ip.qr  fixed  rate  per  haj^l. 

If  this  letter  ^d  J)e  Wolf's  J^^sw^r  w^re  tfjp  .only  .^vi-  '  And  r 
dence  in  the  case,  then  the  delivery  wpul4  apppar,^)  rj^txin  .wer. 
a  precedent  condition.;  f^n^  Ijevy  would  4iot  ^^^v^  b^en 
bound  to  makp  payment  for  the  .cargo,  jjncludi)^  .insu- 
rance, .commission  imd  freight,  before  ,fhe  .(^eliv^ry.;  bfit 
they  are  foljowed  by^thp  letter  cfiQeWolf  ,to,Hernandpz^^ 
Chavitau,  and  smid  q^nnect^d  with  tjieir  acts  ^i  mlatiop.fo 
.the  George  Washington  and  'her  caifgo,  aftqr  her  m^riv^l  pt 
the  port  of  Havana.  This  correspoif^enoe,  and  {these  acts 
go  far  to  elucidate  the  real  chc^racter  of  .tjie  vo3^age. 

Levy  was. a. resident  me^baiit  qf  JSt.^hoinas,  a  Danish    NatioiMiQ^* 
and  p,  neutral  island;  butbe.stpQd  coinpii^omitted  wi^h  ,tlje  ^^      ^^ 
Spanish  government,  as  a  ppntractor  pr'pui;veyor.pf  ,uavy  or 
army  supplies ;  and  Ibere  .4s  not|;iing  In  ^thp  pi;pQf  to  ^^ssen . 
the  presumption,  that  Jhe  was,  jn  r^i^^ty,  a  native. suljjpct  of 
Spain,  and  a  mere  dpnize^  mppohant^tSt.  Thomas. 

in  Uie  letter  of  De-Wplf  to  I|erfiand^?  .^  Chavitau,  .en-      Letter    u 
closing  the  invoice  q£  ^e  cargo,  .^^  requests  tbem  to  receive  cha^un 
and  dispose  (k  tb^.swie  tp  tbe^'fr^^^  ^vc^itage  on  his  ac 
coutU  f^  and  he  ;is  iHteirly  sil^^t,  ,as  it  ^fe^cts  ithe  contract 
of  delivery,  at  a  pricp  pertain  ,tp  Levy.    Hene,  tl^en,  w^  evi- 
dent design,  in  case  the  vesfsel  shovtld  .be  .boarded  by  an  ene- 
my .of  jSpaui,  to  conceal  .tl^e  trup  chi^rficter  of  the  property ; 
or  why  not  direct  Fernandez  &  Ch^v^^u^tpdellyer  thpc^^* 
go  to  jLevy,  on  bis  .complying  with  ,the  .conditions  of  the 
agreement  of  .the  2JLst  July.    '1-he  agreement  v^as  tp  deliver 
to  Levy,  at  a  j)rice  i^ertain :  .tlie  jitter  of  ,a^yi(|e.^ire9ts  the 
cargo  to  be  ^  sold  to  the  best  Advai;itftge  on  Pe  Wc^^^.ap- 
count" 
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▲LBANT,        This  letter,  also,  authorizes  Hernandez  &,  Chavitaii  to 

Sept.  1823.    ^^  on  De  Wolf  for  all  disbursements ;  and  they  authorize 

N.  Y.  Firemen  their  correspondent  at  Porto  Cavello,  to  draw  on  him  in  New 

Company     York,  in  the  event  of  purchasing  a  return  cargo,  for  10,000 

n   w  If     ^^^  dollars.     Here,  then,  is  a  presumption,  strong,  if  not 

conclusive,  that  the  shipment  was  paid  for  by  Levy  in  New 

paymllrr*"  Tn  ^^^^'  ^^°'®  *®  Sailing  of  the  ship ;  or  why  draw  on  De 
New  York  Wolf,  for  the  purchase  of  a  return  cargo,  if  the  proceeds  of 
the  outward  cargo  were  to  be  paid  for  by  Levy,  on  delivery 
in  a  Spanish  poit  ?  or  if  the  cargo  was  to  be  sold  to  the  best 
advantage  on  De  Wolf's  account  J  for,  in  either  event,  De 
Wolf  must  have  had  available  funds  at  the  port  where  the 
cargo  should  be  delivered.  Then  why  draw  on  him  for 
10,000  hard,  or  silver  dollars,  payable  in  New  York. 

De  Wolf  farther  instructs  Hernandez  &  Chavitau,  <•  If  you 
think  it  best  for  my  interest,  to  send  the  vessel  to  any'  other 
market,  say  to  windward,  you  may  do  it ;"  but,  in  that  case, 
he  adds  to  the  cost  of  the  flour,  as  he  expresses  it,  ^1  50 
per  barrel,  this  being  the  precise  sum  which  Levy  contracted 
to  pay,  in  case  he  directed  the  cargo  to  be  delivered,  either 
Levy   can-  at  Porto  Cavello  or  Laguira. 
twujriy     con-      Here,  then,  again,  on  the  face  of  these  papers,  De  Wolf 
authorized  the  vessel  to  be  sent  to  any  other  market,  '<  say 
to  windward,"  and  Levy  is  cautiously  concealed,  as  a  party 
in  interest,  although  the  contract  with  him,  on  the  faith  of 
which  the  shipment  was  expressly  made,  places  the  desigha* 
tion  of  the  port  of  delivery  under  his  absolute  direction  and 
control.     It  stands  proved  in  the  case  that  Hernandez  & 
Chavitau  were  the  persons  selected  by  Levy  to  be  the  coii- 
signees  of  the  cargo  at  Havana  ;  and  further,  that  they  had 
his  instructions  as  to  its  future  disposition.    Then  why  this 
ambiguous  letter  of  De  Wolf,  if  it  was  not  to  conceal  the 
true  character  of  the  property  ? 
Bill  of  lading      Qn  the  arrival  of  the  George  Washington  at  Havana,  Her 
'    °*     nandez  &  Chavitau  altered  the  bill  of  lading,  on  their  own 
mere  motion,  by  inserting  after  the  words  "  at  the  port  of 
Havana,'*  the  words,  "  or  a  market  f  and  directed  the  car- 
go to  be  delivered  to  Gerardo  Patrullo,  at  Laguira,  stating 
that  this  order  was  given  in  consequence  of  the  <<  low  prices 
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of  flour  and  pork  at  Havana.''    Here  is  anc  ther  discrepan-    albanTi 
cy  in  this  transaction.    The  fluctnations  of  the  market    ^P^^^^ 
could  not  affect  De  Wolf,  as  Levy  had  agreed  to  pay  a  sti-  N.  Y.  Firem^ 
pulated  price  for  the  cargo.    Much  less  could  it  concern  Le-     Compuly 
vy ;  for  be  was  made  safe  by  his  contract  with  the  Span-     ^  lu  .. 
ifih  government    The  cargo,  when  in  transitu^  was  most 
clearly  not  to  a  market^  but  to  a  Spanish  depot  of  arms. 

The  vessel,  in  pursuance  of  an  order  of  Hernandez  ic     Veoel  pro- 
Chavitau,  with  an  altered  bill  of  lading,  which  was  original-  *^*tJjLj°*lJj 
ly  special,  but  was,  by  the  alteration,  made  general  in  its  cargo      ooa- 
terms,  left  Havana,  but  with  special  instructions  to  deliver 
the  cargo,  either  at  Laguira  or  Porto  Cavello ;  and  when 
near  the  first  mentioned  port  she  was  captured  by  a  Yene- 
zuelan  privateer,  her  cargo  libelled  as  Spanish  property,  and 
condemned,  as  such,  by  a  Vice  Admiralty  Court  of  the  Re- 
public of  Venezuela,  which  was  at  war  with  Spain.    This 
case  arises  out  of  the  claim  made  by  the  party  ostensibly 
injured,  against  the  insurers,  for  a  total  loss. 

The  insertion  of  the  words,  "and  a  market,"  extended    Alteration  of 
the  authority  of  the  captain  to  the  utmost  limits  of  his  discre-  J^  tjcwf^ 
tion«    The  policy,  and  the  contract  with  Levy,  referred  to  authority, 
three  ports  only,  either  of  which  was  to  be  designated  by 
Levy ;  but  here  was  a  general  latitude  given  by  Hernandez 
&  Chavitau.  on  the  fitce  of  the  bill  of  lading  which  extend- 
ed from  island  to  island,  to  dispose  of  the  cargo,  although 
proved  that  it  was  disposed  of  Xo  Levy,  before  it  left  New 
York.    The  alteration  •  of  the  bill  of  lading  increased  the    And  inera«M 
risk;  for  that  very  alteration,  from  its  having  been  made  •*****•  *^ 
in  a  belligerent  port,  and  by  a  belligerent,  was  calculated  to 
create  suspicion  of  an  attempt  to  mask  the  property  undei 
a  neutral  flag.    That  suspicion  would  add  to  the  chances  of 
its  condemnation,  on  the  ground  that  innocence  never  seeks 
concealment.    The  republic  condemned  the  cargo,  as  be- 
longing to  her  enemy,  and  released  the  ship  as  the  property 
of  her  friend.    In  this,  she  did  precisely  what  an  American 
Court  would  have  done,  in  similar  circumstances. 

The  loss  is  positive,  and  it  must  fall  either  on  our  own  Theeridenea 
citizens,  or  on  the  citizens  of  Spain,  or  a  citizen  of  Denmark.  J^^*^^  tbt 
The  Vice  Admiralty  Court  of  Venezuela  adjudged  the  pro-  "* 
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^ANY,    pe^ty.to  ,be  Spanish,  and  condemned  it  as  such.    It  wai 

^^  -  ^'    paptoed  when  entering  a  Spanish  port,  and  a  depot  of  arms. 

J^-  Y^emon  a;he  description  of  the  cargo,  as  well  as  its  destination  and 

^^^7     ^^i^^-^  .viewed  in  cqnneqtion  with  the  Jetters  of  Hernandex 

De  Woic     ^  Ch^vitau,  and.the  suspiciqus  intetUneation,  made  by  them 

^       •       on  ^he  bill  of  lading,  together  with  .their  order  on  the  .back 

qf  it,  clearly  justified  fixe  conden^nc^tion.    Neither  party^ 

for  aught  we  see,  has  complained  .that  this  was  an  unjust 

senteiice. 

"WJhen  foreigners,  and  more  especifdly  belligerent  foreign- 
ers, (and  I  consider  Levy  to  have  ^tqpd  in  .Uxe  ,l(tUer  charac- 
ter,  fqr  Jhe  ^ad  yiolated  hispbligatio^ns  of  neutrality,  by  com^ 
xnitting  himself  wi,th  ^paia,  flagrante  belloj)  seek  the  aid  of 
our  citizens  to  effect  insurance,  ^under  the  specious  mantle 
of  ^e/ican  property,  they  have  no  ;ight  jto  complain  of  the 
striqtness  qf  our  Courts  in  scrutinizing  their  acts,  and 
in  protecting  o^r  insure  againf^t  frauds  upon  the  Ameri- 
can flag. 

.This  property  was  warranted  to  be  Ajnerjican.  It  was  ad- 
judged by  a  foreign  tribunal  to  be  Spanish.  If  the  decree 
of  that  tribunal  was  correct,  the  w/trranty  was  false ;  and, 
consequently,  the  policy  has  been  broken  on  the  part  of  the 
assure<^  \  and  there  is  an  end  of  the  q,uestion.  The  policy 
became  void. 

Insurers  are  necessanly  .strang;ers  to  the  secret  objects  of 
other  parties,  who  may  fre(juently  he  stimulated  by  the  hope 
qf  gain,  ,to  combine  for  the  purpose  of  covering  belligerenjt 
property,  under  i^he  semblance  of  neutrality.  In  such  cases, 
all  the  ciicumstapces  which  giv<e  character  to  the  property 
insured,  and  develope  the  Mlterior  views  and  intentions  of 
the  parties,  are  wholly  under  the  control  of  the  insured,  wjho 
may,  and  probably  will,  forever  be  in^uenced  by  interest  to 
suppress  or  conceal  suqh  papers  as  throw  light  on  the  mer- 
its ojF  the  case.  The  insurers,  at  common  ,1a w,  have  no  pow^ 
er  to  ,compel  a  disclosure ;  and  the  insured)  it  may  be  sup- 
posed, will  cautiously  conceal  every  ^t  wjiich  milita^s 
against  ^imsel/l 

But,  as  it  J^as  been  jseittled,  in  this  place  that  Aie  sentence 
of  a  foreign  Court  of  Admindty  ^hall  not  be  received  as  cojif- 
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dusive  of  Ihe  character  of  the  voyage,  the  decree  of  the    aXsB Avr 
yenezuelan  Court  can  only  be  taken,  in  .this  case,  as  prima    ^^  ^9SB. 
facie  c^vi^euce  that  the  cargo  was  Spanish  property.    ^  N.T.JIromaB 
summary  of  the  facts,  with  which  I  shall  conclude,  will     -^1^^ 
show  how  far  that  decree  is  sustained  or  impeached  by  the     n^  ^  t# 
.evidence  given  in  the  Supreme  Court. 

Spain  was  eneaged  in  a  war  with  the  republic  of  Teno-  Evidenoe  gir- 
zuela.    Levy,  at  that  time,  a  resident  merchant  of  a  neutral  premeooort  to 
island,  engaged  with  the  Spanish  government,  to  supply  ^^SSL^^^S^ 
the  Spanish  forces  with  certain  provisions  and  clothing.    He 
came  to  New  York,  and  entered  ^nto  a  baijgain  to  purchase 
6t  De  Wolf,  a  citizen  of  the  United  .States,  articles  coijces- 
ponding  to  those  wh^ich  he  had  engaged  to  deliver  the  Spa|^- 
ish  Intendapt.    De  Wolf  purchased  the  jsirlicles,  and  ini^ur- 
ed  the  property  as  American ;  and  .by  aji  agreement  with 
jLcvy,  fixing  the  price  of  the  freight,  shipped  the  articles  on 
board  Ills  own  vessel,  to  be  delivered  at  a  Spanish  port,  a 
military  and  naval  depot 

The  vessel  arrived  at  Havana,  and  was  ordered  to  a  sec- 
ond military  depot,  with  her  cargo ;  and  on  her  voyage 
thither,  she  was  captured  by  a  Venezuelan  cruiser,  and  her 
cargo  condemned  as  eneiny's  property. 

The  letters  oi  De  Wolf,  of  Levy,  and  of  Hernandez  &, 
Chavitay,  carry  with  them  strong  evidence  of  a  fictitious 
dress.  Levy  contracted,  in  New  York,  for  the  property; 
jpiiid  .^e  port  of  designation  was  placed  at  his  disposition. 
Yet  you  hear  nothing  of  him  alter  he  is  lost  sight  of  as  the 
purchaser  in  New  York.  There  is  evidently  a  studied  con.; 
cealment  in  the  papers,  of  Levy's  agency  i^  this  business ; 
and  the  conclusion,  .to  my  mind,  is  irresistible,  that  the  ^hip 
yf93  not  ordejred  from  Havana  to  a '^  better  market,''  as  Her- 
nandez &  Chavitau  allege  ;  but,  in  fact,  she  was  directed 
to  Laguira,  by  order  of  the  Spanish  Intendant  Levy  waa 
under  the  control  of  the  Intendant  The  provisions  must 
hme  been  known,  on  the  arrival  of  the  ship  at  Havana,  as 
anodes  purchased  on  Levy's  contract,  for  the  use  of  the  Span- 
ish government ;  and  it  is  too  much  to  suppose,  that  any 
nation,  at  war,  would  ^or  a  moment  permit  an  agei\t  pr  con* 

ToL.  n.  16 
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ALBANY,    tractor  to  divert,  or  control,  at  his  mere  urilli  munitions  ez« 
Sept  1823.    piessly  purchased  for  the  use  of  its  army  or  navy.     The 
Dale        property  has  been  ctdjudged  to  be  Spanis/L  by  a  foreign 
M'Even.     ^hunal,  and  the  evidence  in  the  case  confirms  the  correct 
ness  of  that  decision. 

I,  therefore,  am  of  opinion,  that  as  the  warranty  has  noi 
been  sustained,  the  judgment  in  the  Court  below  should  be 
reversedl 

Erwin  &  Thorn,  Senators,  concurrecL 

The  other  members  of  the  Court  concurring  in  the  re> 
suit  of  the  opinions  delivered  by  The  Chancellor  and 
Bronson,  Senator — 
It  was  thereupon  ordered,  adjudged  and  decreed 
F      ffinn.  ^^^^  *®  judgment  of  the  Supreme  Court  be  affirmed  ;  and 
•noe,  90— For  that  the  plaintiffs  pay  to  the  defendant  his  costs,  d&c,  and 
reveiMl,  3.      ^^^  ^^  record  be  remitted,  &c. 


Charles  Augustus  Dale  &  others,  appellants, 

affainst 
Charles  M'Bvers  &  others,  respondents. 

Where  the  complainant  in  Chancery  omits  to  reply,  and  aets  down  the  canso 
for  hearin|r  on  bill  and  answer,  the  latter  will  be  taken  as  condosive  proof 
of  the  facts  which  it  sets  up  by  way  of  defence. 

If  the  complainant  mean  to  question  the  truth  of  the  answer,  he  should  re- 
ply, and  give  the  defendant  an  opportunity  to  take  his  proofs. 

A  mortgagee  may  pay  ofT  a  senior  incumbrance ;  and  on  bill  filed  to  fore- 
close, and  to  be  reimbursed  the  sum  which  he  has  paid,  he  is  entitlej  to 
a  decree  for  indemnity  out  of  the  proceeds  of  the  sale  of  the  mortgaged 
premises. 

But  whether,  if  he  purchase  the  mortgaged  premises  under  the  senior  in* 
cumbrance,  he  can  have  a  decree  for  the  price  which  he  has  paid,  to  be 
allowed  out  of  the  proceeds  of  a  sale  under  his  mortgage  7    Quere. 

Whether,  in  judgment  of  law,  the  interest  whidi  he  thus  aoquires  as  pil> 
chaser  is  a  full  equivalent  for  the  money  which  he  pays?    Qucre. 

Whore  W.  held  a  mortgage  against  F.,  on  lots  in  the  city  of  New  Yorkt 
subject  to  a  tax  due  to  the  corporatiou,  and  the  lots  were  sold  at  aucUoa 
lor  the  tax,  and  tlie  exeeuton  of  the  mortgagee  bid  them  in  for  a  term  of 
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one  year,  at  the  amount  of  tho  tax,  anil  then  filed  thrir  hill  praying  to     ALBANTf 
he  ceimboned  by  a  sale  of  the  mortgaged  premises  ander  a  decree  of     Sept  1693 
(breclosUPe ;  held,  that  they  were  purchasen  in  their  own  right,  and  mast  -^j^""^ 

rely  upon  the  use  of  the  premises,  during  the  term,  for  their  reimborse-  y^ 

ment.  H 

A  tax  laid  upon  real  estate  in  the  city  of  New  Yoik,  for  the  pnrpoee  of 
opening  or  improving  a  street,  &c^  takes  pfefarenoe  of  a  prior  mort- 
gage. 

Appeal  from  the  Court  of  Chancery.  The  respondents 
are  the  executors  of  Hugh  Williamson,  deceased,  who  was 
the  assignee  of  a  mortgage  given  by  Robert  Fulton  to  one 
Bonsall,  in  June,  1814,  upon  certain  lots  in  the  city  of  New 
York.  /  Pending  the  proceedings  which  had  been  instituted 
in  the  Court  of  Chancery,  for  the  purpose  of  foreclosing  the 
mortgage,  the  corporation  of  the  city  of  New  York,  under 
the  authority  vested  in  them,  for  the  purpose  of  opaning  and 
laying  out  streets,  (2  R.  L.  4()8,  409,  &c.,)  imposed  upon  the 
mortgaged  premises  an  assessment  of  $1483  92,  which  not 
having  been  paid  by  the  representatives  of  Fulton,  the  cor- 
poration proceeded  to  collect,  agreeably  to  the  provisions  of 
the  259th  section  of  the  act  in  relation  to  the  city  of  New 
York,  (2  R.  L.  442.)  By  that  section  the  corporation  are 
authorized,  in  cases  in  which  the  owners  of  lols,  upon  which 
assessments  have  been  made,  refuse  or  neglect  to  pay  the  as- 
sessment, after  proper  notice  and  demand, ''  to  advertise  the 
lots,  and  sell  tliem  at  public  auction,  for  the  lowest  term  o( 
years  at  which  any  person  or  persons  shall  offer  to  take  the 
same,  in  consideration  of  advancing  the  sum  assessed  upon 
them,  together  with  interest  and  all  costs  and  charges  which 
have  accrued  thereon.  And  the  purchaser  is  authorized  to 
enter  upon  and  enjoy  the  premises  until  his  term  therein 
shall  be  fully  complete  and  ended."  The  respondents  be- 
came the  purchasers  of  the  premises  in  question,  at  the  auc« 
tion.  for  the  term  of  one  year.  They  took  a  lease  from  the 
corporation  for  the  year.  The  original  bill  of  foreclosure 
was  filed  by  Williamson,  and  proceeded  to  a  final  decree. 
Williamson  then  died,  and  the  above  sale  having  been  made 
to  the  respondents,  his  executors,  they  filed  their  bill  of  sup* 
piement  and  revivor,  claiming  a  right  to  retain  the  amount 
thus  paid  by  them,  in  addition  to  their  mortgage  debt,  out  of' 
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Ai«BANT,  the  proceeds  of  the  mortgaged  premises,  on  the  grouoil  that 
Sept  1^.  j£  jj^gy  Y^^  ^Q^  become  the  purchasers  at  auction,  the  pre- 
I>ai»  inises  '^:o|dd  h^ve  been  ^old  for  a  long  term  of  years,  during 
M'Even.  vhich  time  the  right  to  sell  the  mortgaged  premises  would 
have  been  suspended— rtbat  the  piurchase  .by  .them  being 
compulsory,,  they  ought  to  be  reimbursed  the  amount  this 
paid.  The  appellants,  (the  defendants  below,)  admitted  in 
their  answer,  tf^at  an  assessment  of  $1400,  was  imposed  by 
the  corporfition  upon  the  mortgaged  premises — (hat  they 
were  put  up  fit  auction  for  the  payment  of  this  assessment ; 
and  .that  the  tprms  of  the  sale  were,  ^hat  the  person  who 
^would  pay  the  ass^s^m^nt  for  t(ie  use  of  the  premises  during 
the  shortest  t^rpi,  was  to  be  considered  the  highest  bidder — 
that  the  r^^pon^epts  became  the  purchasers  at  such  sale, 
being  the  highest  bidders ;  having  agreed  to  pay  the  assess- 
ment  for, the  use,  rents  an^  profits  of  the  premises,  for  one 
vear.  t^hey  expressly  denied  that  the  respondents  were 
compelled  to  purchase  the  premises  to  prevent  them  from 
^ing  (sqld  for  a  great  number  of  years ;  and  alleged  that  if 
the  respondents  had  not  ^)ecome  the  purchasers,  they  would 
have  been  sold  uppn  the  offer  of  the  next  highest  bidder,  for 
only  one  year  ;nore,  at  all  events ;  and,  perhaps,  for  but  a 
few  youths  beyond  the  texmof  one  year.  They  denied  that 
tl^ey  ever  authorized  the  ^respondents  to  make  the  purchase 
on  the  account,  or  for  the  benefit  of  the  appellants. 

No  replication  was  filed,  and  the  cause  was  heard  upon 
bill  and  answer,  without  proof. 

The  Chancellor  decreed,  that  the  payment  by  the  respon- 
dents wa^  compulsory,  and  formed  a  just  and  equitable 
charge,  for  whic^h.they  ought  to  be  reiinbursed  and  indem- 
ni^ed  oyt  of  the  ptqceed^  of  the  sale  of  the  mortgaged  pre- 
mises :  and  that  they  .be  reimbursed,  &c.,  accordingly. 

The  appeal  ws^s  from  this  decree. 

51  4.  Foot,  for  the  appellcyats.  There  TVfts  no  legal  ne- 
/^essity  for  the  respondents  to  make  tl>e  purchase.  But  sup- 
pose ,th^y  wer^  pbliged  to  purchase  in  prder  to  save  them- 
seives,  they  have  no  right  to  be  reimbursed  by  the  sale. 
^This  is  not  the  ordinary.case  of  a  senior  lieUi  which  affects 
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the  wlioie  titl^  ot  interest  in  the  ptopertjr.  H^  it'beeti  so; 
peifaaps  th^  decree  wdtild  have  beeil  dotirect!  It  itf  not  ti^^ 
cessary  fot  us  to  deny,  that  at  a  ^le  udder  a  lieu  whi<:;h  ttf^ 
fects  the  whole  interest^  th^juiiibr  mortgage  may  purchltie, 
ttndl^e  entitled  to  reimbursement  oiit  of  the  Aiiid  to  be  ct^ateid 
oh'a  sale  uJ)ori  tiis  own  lito.  Hd  wdUld'baVe  the'l^gtd  c^ 
tate ;  and,  as  in  other  cases,  might  foiloW  the  fund'  arising 
from  the  last  sal^. 

But  here,  only  a  sm&ll  part  of  th^  title  is  affected.  What 
ih  the  thing  sold  ?  Merely  the  uite  of  the  property  for  a  gir« 
^  tiiile.  'Thfe  law  knbws  no  valiife  of  property,  ezi:ept 
what  it  will  fetch  in  the  market,  and  it  was  worth  no  mbi^ 
to  Fultotfs  representatives.  Thfe  respondents  gave  the  mar- 
ket value,  and  had  the  appellants  purchased,  they  mtu^  have' 
done  the  same.  It  was  of  no  consequence  where  the  pro- 
perty went  for  this  short  period.  It  co^ld  haVe  been  no 
more  than  the  use  for  a  few  yeah,  leatihg  junior  liens  to 
their  full  effect  after  the  time  expired.  « 

The  answers,  positively  deny  th6  necessity  of  this  pur- 
chase, and  not  being  met  by  a  replication,  th^y  mui^  be  ta- 
ken siik  true.  Thev  say  that  the  term  in  these  lots  was  put 
up  at  auction,  and  sold  at  its  fair  valUe ;  aiidthat  if  tberes^ 
pendents  had  not  purchased,  it  would  have  been  sold  for 
but  little  more  than  the  year.  It  wdtdd,  at  most,  h&vti  ex- 
tended to  no  more  than  two  years. 

Again:  the  respondents  are  purchasers.  They  took  a 
lease  of  the  corporation,  and  we  must  presume  they  went 
into  possession  under  it.  On  the  ttind  coming  id  they  a(sk- 
ed,  and  were  allowed  by  the  decree,  to  rescihd  their  contract,' 
afker  having  had  tlie  use  of  the  property,  £i)r  wUichthey  ate 
not  even  required  to  account,  at* atiy  rat^.  CwoeU  t.  Simp^ 
s<m,{d)  shows  how  liens  are  waited  ot  removed^  Thei 
Court  are  also  referred  to  CHlman  r.  Browti  et  €it:,(h)  od 
the  same  subject,  and  Law  of  Ijien,  ed.  Ii322,  A^.  218,  Set: 
The  case  of  Codtcise  ^  others  '^.  Oielkt0n,{c)  exhibits  tUtf 
principle  on  wliich  a  fund*  mdy  be  followed  into  the  Coifrt 
of  Chancery.  It  rests  upon  the  ground  of  a 'lien  at  law^ 
whicli  the  patrty  mav  enforce  at  tlie  tiine'  of  tile  sale ;  arid  u 
appears  to  me  di&t  hepngbiti  if  h^  ptircUases,t6'l7ef  coiMndd 


m 
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(a)  16  Vm. 
975. 

(h)  1  Ifa- 
foii*t  Ban.  913 
to  319. 

e)  10  John. 
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ALBANY,    to  what  he  acquires  by  the  sale.    The  lien  is  gone  by  the 
Sept  1823.    purohase,  and  he  cannot  follow  the  fund.    The  right  to  fol- 
Dale        low  is  in  virtue  of  the  lien,  and  is  destroyed  with  it    It  is 
M'EYen.     ^^  acknowledged  rule,  that  where  the  conduct  of  the  party 
is  such  as  to  show  that  he  does  not  mean  to  retain  and  re- 
ly upon  his  lien,  it  cannot  be  enforced.    The  respondents 
should  have  bought  in  the  lien  created  by  the  assessment, 
or  they  might  have  paid  directly,  and  a  Court  of  Equity 
would  have  allowed  them  to  stand  in  the  place  of  the  credi- 
tor.   One  of  these  is  the  course,  as  dictated  by  the  authori- 
ties ;  but  the  respondents  have  not  chosen  to  take  them  as  a 
guide.    Is  it  not  plain,  then,  that  they  intended  to  look  to 
some  source  of  remimeration  other  than  the  fund  to  be  ere* 
ated  by  the  sale  ? 

/  O.  Hoffman^  for  the  respondents.  It  is  easy  to  draw 
nice  distinctions  of  law ;  but  principles  must  always  mora 
or  less  depend  upon  the  particular  circumstances  of  each 
case.  The  first  sale  under  the  decree  of  the  Court  below 
was  set  aside  on  the  ground  of  surprise,  (3  John.  Ch.  Rep 
290,)  and  it  appears  by  the  case  that  very  great  indulgence 
has  been  given  to  the  appellants,  as  to  time,  in  raising  the 
money. 

The  parties  stand  in  the  relation  of  mortgagee  and  mort- 
gagor. The  former  can  never  hold  a  term  upon  the  mort- 
gaged premises,  as  an  incumbrance.  It  would  merge  on  be- 
coming imited  with  his  estate  as  mortgagee. 

The  mortgagee  is  entitled  to  be  reimbursed,  in  this  case, 
upon  the  same  principle  that  would  entitle  him  to  a  compen- 
sation for  improvements  upon  the  mortgaged  premises. 
Here  the  respondents  have,  by  their  purchase,  bettered  the 
estate,  in  raising  an  incumbrance  which  would,  at  least,  have 
materially  reduced  its  value.  The  statute  (2  R.  L.  491,  s. 
37)  makes  the  assessment  a  lien  overreaching  all  other  in- 
cumbrances, though  prior  in  point  of  date.  A  mortgagee 
pays  the  ordinary  taxes  upon  land :  Would  he  not  have  a 
right  to  be  reimbursed  ?  The  38th  section  (2  R.  L.  38) 
gives  a  remedy  by  action,  where  money  is  paid  by  one, 
which  should,  by  law,  have  been  paid  by  another.    The 
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mortgagor,  in  this  instance,  ought  to  have  paid  and  kept  the 
security  good.  Not  having  done  so,  payment  by  tho  mort- 
gagee became  necessary,  in  order  to  save  the  security. 
For  whose  tise  was  the  payment  made  7  That  of  the  mort> 
gagor.  That  the  incumbrance  does  not  go  to  the  whole  fee, 
makes  no  difference.  The  object  was  to  save  the  lien.  If 
the  mortgagee  had  stood  silently  by,  the  premises  might 
have  gone  for  21  years  ;  which  would  have  been  a  virtual 
defeat  of  his  claim.  It  is  said,  he  might  buy  or  sell  subject 
to  such  a  lease — ^that  the  incumbrance  did  not  go  to  the 
whole  fee ;  but  the  premises  might  be  worth  nothing,  sub- 
ject to  such  an  incumbrance.  The  remedy  suggested  would 
put  everything  to  hazard.  A  lease  for  but  few  years,  such 
as  the  answer  supposes  might  have  been  the  result  of  oQr 
silence,  would  have  destroyed  our  present  lien,  and  increas- 
ed the  risk  of  loss. 

We  did  not,  as  supposed,  purchase  in  our  own  right  We 
had  no  power  to  do  this :  the  lease  was  not  ours,  but  enured 
to  the  benefit  of  the  mortgagor,  who  was  bound  both  in 
justice  and  honor  to  pay  it.  Form  should  give  way  to  sub- 
stance. If  there  was,  as  the  Chancellor  declared,  a  legal 
necessity  for  securing  this  incumbrance  in  the  hands  of  the 
mortgagee^  it  is  not  material,  whether  it  Was  by  assign- 
ment from  the  corporation,  or  payment  or  purchase  of  the 
term. 


ALBAITT, 

Sept  1893. 

Dtle 


Fhotf  in  reply.  The  case  is  considered  mere  form,  but 
it  was  matter  of  substance  to  the  appellants.  If  of  no  im- 
portance, it  was  easy  to  stop  at  the  bid,  and  never  obtain 
the  lease.  That  one  who  pays  an  assessment,  which  is 
justly  due  from  another^  may  recover  it  by  action,  is  an 
ailment  against  the  remedy  in  equity.  The  respon- 
dents should  have  paid  the  money,  and  resorted  to  their  di- 
rect legal  remedy ;  or,  perhaps,  they  might  then  have  filed 
their  bill  for  relief.  A  year,  or  even  six  months  possession 
of  the  property,  might  have  been  worth  the  tax,  and  we 
should  have  had  the  benefit  of  it,  had  the  lease  been  out  of 
the  way.  But  the  respondents  bought,  and  by  their  own 
acknowledgment,  acquired  the  full  value  of^  their  pudiaas^ 
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Ats^zcYy    and  ure  complain  that  tfaeyi*  notwitbstandingi  charge  or 
^^^^^'^    "With  the  consideration  which  they  paid;    The  case  in  John- 
DUo        son's  Reports  has  nodiing  to  do  with  the  question  here* 
IFETen.     ^^^  ^^  there  be  a  merger  when  it  appears  plainly  by  th6' 
conduct  of  the  respondents,  that  they  intended  tb  keep  the 
legal   aiid   equitable  estates  separate  from  edich    other, 
Ijt  is  a  singular  doctrine,  that  a  legal  term  is  mei^d  by 
its  union  with  a  me^e.  security,  as  the  right  pf  the  mortga- 
gee  ih  alV^ys  hdideu'to  be  in  equity     It  is  btit  a  chose  in 
action. 

Answer  must      WooDWORTH,  J.  gave  his  Opinion  liearly .  as  follows  :— 
true.  This  cause  having  been  heard  in  the  Ooutt  below,  "^pon  the' 

pleadings,  the  defence  set  uji  in' the  answer  must  be  taken 
as  true  ;*  and  the  only  question  is,  whether  the  respondents 
are  to  be  reimbursed  what  they  paid,  as  bidders  aild  puN 
chairs  at  the  auction.' . 
Tax  eqaiva-  The  corporation  had  a  rig^t  to  imposis  this  tax,  and  when ' 
ior^  mortff^  laid,  it  be  came' a  lien  on  the  lots,  overreaching  the  mprtr 
or  judgment  gage  of  the  respondents.  (?  R.  L.  420,  s.  186.  Id.  442, 
s:  259.)  It  wa^,  as'  to  theth,- equivalent  to  a'setlior  mort^ 
gage  or  judgment ;  <  and  the  assessment  not  being  paid  after 
proper  deniand  arid  notice,  thfe  corporation  had  a  right  to 
sell  the  lots  for  such  a  term  of  years  as  the  purchaser  at 
auction  should  consider  worth  the  amount  of  the  tax.  They 
did  so  sell ;  the  respondents  bid  this  amount  for  a  term  of 
one  year,  and  became  purchasers  of  th6  mortgaged  preitii- 
ses  for  that  tihie,  taking  a  leato  of  the  corporation. 

It  i&  now  xiiged  that  th6  respondents  have  not  brought 
theniselves  wiUiin  the  rule  which  allows  a  junior  incum* 
brancer  to  pay  off  a  senior  incumbrance  and  tack  it  to  his 
own;  that  they  are  not  t6  be'  regarded  as  having  extin- 
guished this  incumbrance  by  paytntot,  but  by  a  purchase 
under  it  for  their  own  benefit  . 
Efiect  of  the  I  think  the'  objecti6n  is  well  taken;  l^he.  respondents 
'*'*^^  must  he  considered  as  having  agreed  to  pay  the  tax  for  the 
privilege  of  holdiiig  a  yea^.  Their  purchase  is  an  adpus- 
sion  ihkt  the  terin  waii  worth  the'sum  paid  by  them.  This 
pimdiase  turns' oilt  in  evid^nice  iiof  to  have  been  a  very  dear 
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one ;  for  tbe  ajasvrer  asserts  (and  it  must  be  taken  as  proof)    aj^amj^ 

Hm  had  it  been  left  to  the  .bidder  next  below  the  re^n-    ^  ^^> 

dents,  the  term  would  liave  been  extended  but  for  a  few        Palt 

months,  or  at  most,  one  year.    Now,  can  the  Court  make      m£mB 

a  new  conlraGt  for  these  ;parties  7    Shall  we  say  lo  them, 

*'  you  weie  of  neoessi^  bound  to  make  this  purchase,  and 

we  will  indemnify  you,  by  reimbursing  the  sum  paid,  with* 

out  taking  into  account  the  value  of  the  term  which  yon 

h&¥e  purchased  and  enjoyed  ?"    The  respondents  have  tsr 

ken  the  remedy  into  their  own  hands.    They  have  purcha»- 

ed,'and  (as  we  are  to  intend)  have  had  the  use  of  the  land 

for  a  year  at  their  own  price ;  and  yet  the  decree  in  the 

Court  below  .alkxws  them  the  whole  sum  paid,  without 

abatement   It  gives  them  both  the  term,  and  the  money 

which  they  hove  paid  for  it 

The  Chancellor  puts  this  on  the  groimd  of  neoessity.    I  It  wm  not  re 
do  not  see  it  in  this  light    I  admit  ^ere  was  a  necessity  of  ff^ooSLtjr; 


paying  off  the  iacumbrance,  but  not  of  purchasing  under  it  ^^^  p^- 
On  paying  the  assessment,  the  respondents  might  have  bare  ben. 
come  into  the  Court  of  Chancery,  and  said,  "  We  have  been 
under  a  legal  necessity  of  pajnng  a  senior  incumbrancer,  in 
order  to  5ave  ourselves.  Now,  upon  the  equitable  princi- 
ple of  substitution,  we  claim  to  stand  in  the  place  of  the 
corporation,  and  be  refunded  from  the  proceeds  of  the  said 
under  our  decree."    There  are  several  cases  decided  by  -. 

the  Chancellor,  which  would  have  sanctioned  such  a  claim. 
It  is  recognized  in  the  case  of  The  Silner  Lake  Bank  v. 
JNerthj  (4  John;  Cb.  Rep.  370.)    There  is.  a  provision  in  •!,; 

the  act  under  which  this  assessment  was  made,  which  would  "-j- 

seem  to  sanction  such  a  course.  The  175th  section  declares^ 
(2  R.  L.  408,)  "  That  if  any  money  so  to  be  assessed,  be 
paid  by  any  person,  when,  by  agreement  or  by  law,  the  same  ^  % 

ought  to  have  been  borne  and  paid  by  some  other  person,  it 
ahall  then  be  lawful  for  the  person  paying,  to  sue  for,  and 
recover  the  money  so  paid,  with  interest .  and  costs,  as  so 
much  money  paid  for  the  use  of  the  person,  who  ought  to 
have  paid  the  same.''  In  this  case^  the  respondents  need 
:not  have  gene  to  their  action.    The  law  would  not  do  s6 

ToL.  n.  vr 


if:- 
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ALBANY,  idle  an  act  as  to  turn  them  round  to  such  a  remedy.  AIi 
Sept  1683  pipp^jgg  ^g|^  before  the  Court  of  Chancery  upon  a  matter 
Dale  cognizable  there,  and  the  whole  would  have  been  a  very 
iM'Ereii.     proper  subject  of  adjustment  in  that  Court. 

But  the  respondents  have  not  chosen  to  take  this  remedy. 
They  have  suffered  the  property  to  be  sold  :  they  have  them- 
selves purchased  and  possessed  it  under  the  act,  and  they 
must  abide  the  bargain  which  they  have  made. 

Suppose  the  appellants  had  filed  a  cross  bill  against  the 
respondents,  praying  an  account  of  the  rents  and  profits  dur- 
ing the  year.  The  plain  answer  would  have  been  :  ''We 
are  the  purchasers  ojf  this  property,  and  hold  it  by  a  lease 
firom  the  corporation,  for  which  we  have  paid  an  equivalent ; 
and  we  are  not  bound  to  account  The  whole  subject  has 
been  before  the  Chancellor,  and  is  disposed  of.**  This  would 
be  a  conclusive  answer. 

In  granting  the  prayer  of  the  respondent's  bill,  we  take 
from  the  appellants  all  the  benefit  of  competition  at  the  sale. 
If  the  respondents  had  not  purchased,  this  assessment  would 
have  been  paid  by  some  other  bidder,  for  a  term  of  two 
years,  at  most,  according  to  the  answer.  Thus  the  corpo- 
ration would  have  been  paid  :  the  respondents  could  not 
have  been  materially  injured  ;  and  the  whole  sum  would 
have  been  saved  to  the  appellants. 

I  am  clear  for  reversing  the  decree. 

ABMreroon-      Sutherland,  J.    No  replication  having  been  put  m  to 

diMTe.  the  answer,  it  is  to  be  considered  as  true  throughout,  upon 

the  plain  and  obvious  principle  that  the  respondents,  by  not 

filing  a  replication,  and  thereby  putting  the  facts  contained 

in  the  answer  in  issue,  have  deprived  the  appellants  of  the 

opportunity  to  prove  them. 

Effeet  of  ito      It  is,  then,  to  be  taken  as  an  admitted  fact  in  the  case, 

•red  10  fai  thii  that  if  the  respondents  had  not  become  the  purchasers  at  the 

auction,  some  other  person  would  have  paid  the  assessment 

for  the  use  of  the  premises  during  two  years.    This  fact  is 

positively  asserted  in  the  answer.    The  annual  value  of  the 

premises,  therefore,  is  proved  to  have  been  between  7  and 

800  doUarSi  at  least.    In  this  view  of  the  case,  admitting  tho 
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pnichase  by  the  respondents  to  have  been  eompulBory,  and    albakt, 
that  it  was  necessary  for  the  preservation  of  their  right,    ^^^ 
under  their  mortgage,  it  would  seem  to  be  manifest  that        l>«b 
they  could  have  no  equitable  claim  upon  the  appellants  for      ws^nn, 
any  thing  more  than  the  difference  between  the  sum  paid  by 
them  for  the  lease  for  a  year,  and  the  actual  value  of  the 
premises  for  that  term.    They  purchased  for  the  sole  pur- 
pose of  guarding  their  rights  as  mortgagees.    They  went  in^ 
to  possession  under  that  purchase  in  judgment  of  law ;  and 
there  is  nothing  in  the  case  to  show  that  they  did  not  in 
fact.    They  were  then  mortgagees  in  possession  with  an 
equitable  claim,  or  lien,  for  the  amount  which  they  had 
been  compelled  to  pay  in  order  to  obtain  the  possession,  but 
unquestionably  liable  to  account  for  the  rents  and  profits  of 
the  mortgaged  premises.    Under  the  pleadings  and  proofs     Um  of  yn-^ 
in  this  case,  can  the  respondents  be  permitted  to  say,  that  ^^^  ^^  ^ 
the  use  of  the  premises  for  a  year  was  not  worth  the  full  P™|2f**^ 
amount  paid  by  them  ?    There  is  no  such  allegation  .in  their  wu  pud. 
1)ill.    They  merely  say,  "  that  to  prevent  a  sale  of  the  pre- 
mises for  a  long  term  of  years,  they  were  compelled  to  pay 
the  amoimt  of  the  assessment,  and  take  a  lease  of  them  for 
a  year.''    Not  an  allegation  or  intimation  any  where  in  the 
bill,  as  to  their  annual  value.    The  answer  states  the  mode 
and  circumstances  of  the  sale — that  it  was  at  public  auc- 
tion— that  there  were  other  bidders  who  would  have  paid 
the  assessment,  for  the  use  of  the  premises  for  a  few  months 
longer  than  they  were  bid  off  for  by  the  respondents. 

I  think  the  respondents,  under  the  circumstances  of  this 
case,  are  concluded  from  saying  that  the  use  of  the  premi- 
ses for  a  year  was  not  worth  the  amount  paid  by  them. 

But  it  was  not  necessary  fcnr  the  respondents  to  pay  the     Bat  ii  irat 
assessment,  in  order  to  protect  their  rights  as  mortgagees.  JJ*  »«cw«»nr 


pay 

A  sale  under  the  assessment  did  not  affect  the  title  to  the  pre-  ^lent  to  protect 
mises.  It  gave  to  the  purchaser  only  a  right  to  the  tempo-  ^^ 
rary  use  and  enjoyment  of  them.  The  mortgagees  had  still 
a  right  to  foreclose  their  'mortgage,  and  to  sell  the  mortgaged 
premises,  subject  to  the  right  acquired  under  the  assessment 
If  the  law  had  directed  the  assessment  to  be  collected  by  an 
absolute  sale  of  the  premises,  instead  of  a  lease  for  a  term 


Iftt 


m  THE  oomir  ^f  sftSMs 


S^pt  IfSO. 


hf  yens, 'tlio  o«se  wdiild  teive  been  vwjr  diffeieiit  Then 
tm  Mi\$  iroxdi.  tut^e  paased  under  the  aide,  «nd  unless  the 
iBortgogeee  bedtnie  dM  piMchasefs,  ibe  lien  of  their  moit- 
gdge  wotild  liave  been  "goae.'  TbeX  would havB  beea  dear* 
ly  a  eompulsoky  iporohiOe. 

Under  the  cifeumalelices  of  4hie  oasey  I  caanol  hot  con- 
sider the  purchnse  as  r<d«Btary,  and  that  the  respondents 
luiTe  no  eqiiitlible  xdahn  io  be  rekaburaed  the  amount  of  the 
Msessmekit,  tbicsfpaid  by  theniy  out  of  the  prooeeds  of  the 
aale  of  Uie  vaa/ttgkg^  fwemiaes.  I  am  accordiD^ly  of  opin- 
flon,  ihot  so  much  of  the  decree  of  the  Cftiaaoellor «8'directs 
Moh  leimbaMement,  abeuU  be  reversed. 


8i.irAei}y  Gh.  J.  Hxmeui!red  w  4he  lesidt  of  these  cfiinions. 


For  rdrera-      A  siftjority  of  tbe  <3aurt  being  of  this  opinion,  the  foHow- 
JSteJS;  tot  orJ wi  e«te«d : 
^'  This  cause  having  been  argued  by  counsel,  and  due  con- 


hmi  thereon  ;  and  it  appearing  to  this  Oourt  ftat 
^e  paymtot  of  4be  anouiil  of  the  assessment  upon  the  mort- 
:gaged  .prrelmises,  as  stated  in  the  pleadings,  and  made  by  the 
iitepondents,  was  not  made  by  aeoesBity,  to  deliver  the 
mortgaged  promisee  from!  ihicumlMPance^  and  for  the  benefit 
of  all  the  parties  cdneerned  ihereia ;  but,  <m  the  contmry, 
Ihat  the  amount  of  the  said  assessment  was. paid,  in  pursu- 
ance  of  a  purchase  ai  auction  of  a  term  in  said  premises,  by 
reason  whereof  die  paymmt  of  the  sud  assessment  does  not 
iotan  a  just  and  equitabfe  ohaige,  to  be  reunbursed  out  of  the 
tmoeeds  of  the  sale  of  the  mortgaged  tpremiaes : 

Thereiipoh,  it  is  ordsebd,  adtt^dqikd  and  DBoaas^n, 
liilit  so  mtdi  of  the  decree  of  his  Honor  the  CSmneieHaar,  as 


<ttiec^  ahy  money  to  be  pidd  otttofifae  proceeds  of  die  sale 
of  the  mortgaged  prendsss,  for  the  satisfaction  and  reim- 
bnrsetnerit  of  the  amouAt  of  Use  said  assesnnent,  be  rever- 
sed;  and  &at  the  decree,  in  oth^  lekpeots^  be  aflhmad;  and 
Hwt  the  piooeedhigs  be  rmtttfid,  <fec. 


or -SHS  8TA9V  or  NEW  mNUL 


agmmtf 
DxLB  4d  Wxkb,  SbceoutoJA  of  BomMrit  V^hi^^$.  BNiOQ^- 


bow^f  jpayUig  t»  R.  %llfiO^  F-  Qo^ii«i^te4  t^,  puj  him  9^  unnity,  ff 
$1000  for  Sfi  yoa^  ('wbieh,  annuUy  wm  to.  qease,  if  after  the  mine  wfn 
laithfolly  worked  by  F.,  it  should  not  yield  a  oeftain  quantity  of  coal,  and 
the  land  waa  aeeofdingly  oooveyedby  Sit»F>f  iitarjiag  ^at,  mUdt, 
that  there  wai  not  each  a  ooal  mine  la  waa  repreaentedby  R. ;  a  pMfitr 
tna^  inJBiiatiai^  ynm  gpjiut^  to  lapt^  B.  ftof^  pijoffcati^  at  law  £qf  the 
annoity,  thongh  it  did  aoi^  apjp^M  that  ILihad  been  ^Ity  9f  ihii^ 
HM,  aleo>  that  aa  there  was  no  such  coal  mine  in  the  land,  aa  wai  repre- 
sented, F.  need  not  wwk  the  mine  in  order  to  determine  the  quantity  of 


J|(eUfif  Gap  bf  ba^  i|l  f9^  sflf^^  aipy  d(»a4,  or  ooal^a9^  ia  w^ti^f^  Ami^ 
e<&  in  iQJatakQ :  

And  this,  wJiether  the  o^istaka  is  set  up  affiiTnatiyely,  by  bill,  9r  as  a  de- 
fence :  ^ 

And  tke  mataka  naj  be  fllunm  by  parol  preofit 

Appeal  fiom  the  6bmt  of  Cbaaeevf.  M  tha  OMterial 
parts  of  the  pleadings  and  proofe  are  staled  m  tbe  opinions 
of  the  Judges ;  and  see,  1^,  6  Joba  Oh*  Rep«  174,  9.  C«, 
where  die  pleadings  and  the  proofs,  oonsidered  matei ial  by 
the  Chancellor  in  the  Cowt  below,  are  stated  together  with 
the^decree  appealed  from,  and  the  Dsasons  of  that  decfea 

Rasevelty  for  the  appellant  said  the  whole  case  rescAvwl 
itself  into  a  question  of  fact  upon  wtuGh  the  Chancellor 
should  have  awarded  an  issue.  Here  was  neither  fraud  nor 
mistake.  The  evidence  afibrded  no  pretenee  for  the  fiMrmer, 
and  if  it  gave  countenance  to  the  latter,  or  even  establisbed 
a  mistake  beyond  all  doubt,  this  conld  not  avail  the  reqpm- 
dent  Hie  contract  waa  executed,  and.  eouid  not  be  se 
aside  without  affirmatiye  evidence  of  fmiid.  And  he  went 
into  a  fhll  examination  of  the  evidence  in  leftrence  te  the 
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two  questions  of  fraud  and  mistake ;  and  to  show  al&o  that 
the  Chancellor  erred  in  supposing  there  waa  not,  in  fact, 
a  valuable  coal  mine  in  existence  as  supposed  by  the  par- 
ties ;  that  though  the  mine  might  lie  principally  in  the 
river,  yet  being  above  tide  water,  it  was  no  less  the  subject 
of  private  ownership ;  and  might  have  been  worked  to  ad- 
vantage at  certain  seasons  of  the  year,  as  the  testator  of  the 
respondents  had  agreed,  in  order  to  determine  its  extent  and 
value. 

To  show  that  the  proprietor  of  the  bank  above  tide  water 
owns  usque  JUum  cujutB,  he  cited  Harg.  Law  Tracts,  5 ; 
Palmer  v.  Mulligan,  (3  Caines?  Rep^SlO;)  Adams  v. 
Pease  and  another^  (2  Con.  Rep.  N.  S.  484 ;)  The  People 
V.  Piatt,  (17  John.  210 ;)  Hooker  v.  Cummings,  (20  id. 
99.) 

At  any  rate,  the  Chancellor  should  have  awarded  an  is- 
sue to  try  the  questions  of  fraud  and  mistake. 


M.  Van  Buren,  for  the  respondent  said  that  Fulton's  in- 
ducement to  purchase,  was  the  supposition  that  'the  land 
contained  a  valuable  coal  mine.  This  was  presented  by 
Rosevelt  in  the  most  imposing  point  of  view.  He  examin- 
ed the  evidence,  and  contended  that  Fulton  had  been  mis- 
led by  Rosevelt's  representations ;  and  whether  this  was  ac* 
tual  moral  fraud,  arising  from  a  knowledge  that  the  history 
which  he  gave  was  untnie,  or  a  mistake,  it  was  the  same 
thing  in  its  effect  upon  the  contract.  (1  Madd.  Ch.  208, 
and  the  cases  there  cited.) 

If  a  man  will  represent  a  state  of  things  as  within  his 
knowledge,  and  thereby  draws  another  into  a  contract,  the 
latter  ought  not  to  be  holden,  if  the  representation  be  un- 
true. 

Coal  did  not  exist  in  the  bank  to  any  extent  worth  nam- 
ing. If  there  was  a  mine,  it  was  in  the  bed  of  the  river.  But 
it  is  said  the  Ohio  is  private  property.  This  we  deny.  It  is 
a  public  highway  ;  and  there  are  several  acts  of  Congress 
establishing  ports  of  entry  upon  it  in  different  places. 

It  was  doubtless  competent  for  the  Chancellor  to  have 
awarded  an  issue,  had  he  thought  it  necessary ;  but  this  is  a 
matter  of  discretion,  like  referring  a  question  of  law  to 
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the  Judges.  la  only  two  cases,  is  he  peiemptorily  requirod 
to  award  an  issue.  These  are  upon  a  question  of  devisavU 
vel  non  land  adultery ;  the  former  at  common  law ;  the 
latter  by  statute.  Even  in  these  cases,  he  may  disregard 
the  verdict,  or  send  it  to  another  jury,  if  he  is  dissatisfied 
with  the  decision  of  the  first  But  the  appellant  did  not 
ask  the  Chancellor  for  an  issue. 

Again,  if  tlie  cause  go  to  an  issue,  it  must  be  determined 
as  before  the  Chancellor,  by  written  depositions  of  foreign 
witnesses,  taken  by  commissioners.  The  object  of  an  issue 
is  to  have  the  benefit  of  an  oral  examination  of  witnesses. 
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S.  Janes  J  in  reply.  This  agreement  is  as  deliberate  aa 
act  as  the  parties  can  do  in  the  law ;  and  from  which  they 
ought  not  to  be  released,  unless  some  substantial  cause  is 
shown  in  the  clearest  manner.  One  part  of  the  agreement 
is  to  pay  the  annuity,  provided  a  coal  mine  is  found  yield- 
ing a  given  value.  There  is  a  special  provision  as  to  the 
mode  of  testing  this  fact.  This  we  ask  the  respondents  to 
follow  up,  and  we  will  submit  peaceably  if  the  result  is 
against  us. 

The  contract  has  been  in  part  executed,  by  a  conveyance 
of  the  land.  We  have  done  all  which  was  necessary,  on 
our  part,  to  execute  the  contract  We  are  not  seeking  to 
enforce  any  demand,  but  were  proceeding  at  law  to  enforce 
the  contract  against  Fulton's  representatives,  when  we  were 
arrested  by  an  injunction.  Is  an  executed  contract  to  be  set 
aside  because  there  may  be  scruples  about  its  equity  ?  Had 
we  come  to  enforce  an  executory  contract,  an  appearance 
of  unconscientiousness  might  have  driven  us  to  law  ;  but 
there  is  a  wide  difference  between  coming  to  compel  the  exe- 
cution of  a  contract,  and  to  rescind  one  which  is  already 
executed.  It  is  an  axiom,  that  you  cannot  set  aside  the 
latter  unless  fraud  is  clearly  shown.  This  rule  is  so  well 
known  and  established,  that  I  should  be  ashamed  to  cite 
authorities  in  its  support  It  comports  with  the  plainest  rules 
of  common  sense,  and  need  only  be  stated  to  be  acknowl* 
edged.    There  is  no  pretence  for  alleging  fraud  in  this  cask 
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jaaauLV%    and  even  if  a  mistaken  representation  be  sufficient  fbr  the 
l>*c  1833.    respondents,  none  is  established.    [Here  he  examined  the 


I^Teil     evidence  as  to  these  points,  and  contended  that  Roseveltfs 
foltba.      leppesentations  were  shown  ta  be  substantially  correct.] 

The  rule  in  relation  to  awarding  an  issne,  as  established 
by  the  later  cases  in  England;  is;  that  whenever  the  Chan- 
cellor finds  there  is  a  material  question  of  fiict,  abc  ut  which* 
the  witnesses  differ,  he  will  always  award  an  issue. 

Suit  at  law.  WooDwoRTH,  J.  The  appellant  commenced  an  action 
in  the  Supreme  Court,  against  the  respondents,  to  recover 
the  consideration  stipulated  to  be  paid  for  a  title  to  certain 
lands  in  the  state  of  Indiana.  The  contmct  contains  two 
distinct  covenants :  the  one  for  the  payment  of  $4400,  for 
the  title — the  other  for  the  payment  of  an  annuity  of  tlOOO, 
for  a  coat  mine  supposed  to  be  on  the  premises. 
Pkmyerof  bilL  fj^  ^}|i  prays  that  the  appellant  may  be  compelled  to^ 
stirrender  the  agre^nent  to  be  cancelled,  that  it  may  be  de^ 
clared  null  and  void,  as  having  been  obtained  by  deceit  and' 
fraud,  and  for  an  injunction  to  restrain  the  respondents  from* 
•       proceeding  in  a  suit  at  law,  and  for  general  relief. 

In  does  not  appear  from  the  case,  whedier  an  injunction 
was  granted  in  the  action  fbr  the  purchase  money  ;  but  in 
tiie  appellant's  points  it  is  stated,  that  an  injunction  wae 
issued  by  one  of  the  Masters  in  Chancery,  and  not  dissolved 
by  the  Chancellor,  fn  the  decree  no  notice  is  taken  of  the 
"Off  suit  at  law.  It  directs  that  the  appellant  be  perpetually  en- 
joined from  suing  or  prosecuting  any  action  or  suit  at  law, 
fbr  the  recovery  of  the  annuity,  or  any  part  thereof. 

There  is  nothing  in  the  decree  relating  to  the  $4400 ; 
and,  for  aught  that  appears^  there  is  no  impediment  in  the 
way  of  a  recovery  to  that  extent.  This,  I  presume,  is  the 
cause  why  the  Chancellor  does  not  vacate  the  contract,  but 
appHes  the  powers  of  the  Court  to  operate  upon  the  annu- 
ity only.  In  this  view,  it  was  proper  to  leave  the  title  to 
tfie  land  in  the  representatives  of  Fulton, 
point  The  question  then  is,  whether  the  contract  respecting  the 
annuity  was  entered  into  on  the  part  of  Fult(Mi,  in  consf^ 
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tjnenee  of  represeotolSon^  which  weie  either  fraudtiDBnt  or    jiCBAin^ 
uutrae,  in  poixrt  of  fret,  and  founded  on  mistake.  V^^^- 

As  it  is  venr  evidfent  tfie  inducement  of  Fulton  to  con*      Boserelt 
tract  was  a  belief  in  the  existence  of  a  valuable  coal  mine,       PaUoo. 
if  it  shall  appear  that  he  relied  on  a  state  of  facts  disclosed 
by  the  appellant^  which  are  feond  to  be  nntme,  I  apprehend  nJ'befrauS? 
it  is  not  material  whether  the  intent  was  fraudulent,  or  the  ^»*j. 
representation  proceeded  from  misapprehension  or  mistake.  J^^S^^t 
On  the  argument,  I  understood  the  counsel  to  say  that  the  P^*"*"*- 
contract  being  executed,  it  could  not  be  set  aside  unless  tbr 
fraud.    It  wHl  be  conceded,  that  every  kind  of  a  mistake  is 
not  rehevable  in  equity ;  as  where  the  fact,  from  its  nature^ 
was  doubtfuF,  or  at  tlie  time  of  the  agreement  equally  un- 
known to  bodi  parties :  but  they  are  relierable  where  ttiere 
is  express^  evidence  of  the  intention  of  the  parties.    Thus, 
in  Gee  v.  Spencer,  (1  Tern.  32,)  a  release  was  set  aside  by 
reason  of  the  misapprehension  of  the  party.    (18  Yin.  976; 
MUdmay  v.  Ekingerfbrd,  2  Yem.  aS.    1  Pon.  106.)r 

In  GiOespie  v.  Mwm,  (2  John.  Ch.  596,)  the  Chancellor 
observes,  ^  I  have  looked  into  most,  if  not  aH  of  the  eases  on 
thxs  branch  of  equity  jurisdiction,  and  it  appears  to  me  to  be 
estabKshed,  and  on  great  and  essential  grounds  of  justicsj 
that  relief  can  be  had  against  any  deed  or  contract  in  writ- 
ing, fimnded  in  mistake  or  fraud.  The  mistake  maybe  Thbmaybt 
shown  by  parol  proof,  and  relief  granted  to  the  injured  par-  J^*"*  ^  ^^ 
tfy  .whetfier  he  sets  up  the  mistake  affirmatively,  by  bill,  or 
as  a  defence.'^  Also,  iir  Bmghtxm  v.  Bmgham,  (1  Tee.  127,) 
aa*agre»nent  was  made  for  the  sale  of  an  estate.  The 
plaintiff  was  relieved  on  the  ground  of  mistake.  It  was  held, 
that  although  no  fraud  appeared,  and  the  defendant  appre* 
hended  he  had  a  right,  yet  there  was  a  plain  mistake,  such 
OS  the  Court  was  warranted  to  relieve  against,  and  noi  su^ 
fer  the  defendant  to  ran  away  with  the  money,  in  consider* 
ation  of  the  sale  of  an  estate  to  which  he  had  no  tight  It 
may  be  laid  down  as  a  general  proposMon,  that  to  reetify^ 
mistakes  is  the  peculiar  province  of  a  Court  of  Chancery, 
(1  Yes.  Jun.  445.)  Indeed,  a  contrary  doctrine  would  strike 
at  the  root  of  fair  dealings  if  the  party  making  a  false  lepre* 
sentation  might  aDege  it  was  not  done  fraudulently.  Te 
Vol.  n.  18 
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ALBANY,    Fulton  it  was  immaterial  whether  the  appellant  acted  frauds 
ec  1823.    uiejjtiy  Qj  not— the  mjiuy  to  him  is  in  eHher  case  the  same. 


RoeeveU      It  is  enough  that  he  put  confidence  in  the  statement,  and 

Fnltoii.      relying  on  its  truth,  consented  to  be  bound,  v'^  ,  ^ 

The  contract     ^^^  contract  recites,  that  the  appellant  did  discover  a  coal 

tad  evidence,    mine,  on  the  bank  of  the  Ohio  river,  which  is  embraced 

within  a  tract  of  land,  particularly  described,  containing 

1040  acres.     It  prescribes  the  manner  in  which  Fulton  was 

to  be  relieved  from  the  payment  of  the  annuity,  should  the 

mine  become  exhausted,  after  faithfully  and  scienufically 

working  the  same,  according  to  the  plan  and  manner  of  work- 

^iligatkm  to  ing  coal  mines  in  Europe.    In  the  argument  it  was  con- 

plioabiA.  tended,  that  relief  must  be  sought  under  this  provision.  The 

answer  to  the  objection  is,  that  the  clause  has  reference  to  a 

different  state  of  facts.    It  takes  for  granted,  that  the  con- 

« 

tract  cannot  be  invalidated  by  reason  of  a  fraud,  or  any  oth- 
er equitable  ground,  existing  at  the  time  of  its  inception.  It 
does  not  relate  to  a  deficiency  of  coal,  at  the  commence- 
ment of  the  operati(His,  but  is  intended  to  guard  and  protect 
the  party  against  a  future  failure.  That  contingency  has  not 
happened.  The  respondents  say,  <<  We  are  not  bound  to  in- 
cur great  and  unnecessary  expense  in  working  the  mine, 
without  the  prospect  of  remuneration.  We  are  absolved  from 
this,  inasmuch  as  there  is  no  coal  mine  on  the  bank  of  the 
river,  answering  the  description  given  by  the  appellant."  If 
this  be  true,  it  must  be  evident  that  the  clause  relied  on  has 
nothing  to  do  with  the  question  now  before  the  Court.  The 
lespondents  seek  relief  on  distinct  grounds  of  equity.  They 
allege  that  they  have  been  deceived,  and  drawn  in  to  make 
the  contract,  by  false  representations.  If  they  have  succeed- 
ed in  this  respect,  the  contract  must  necessarily  fall,  so  far 
as  regards  the  annuity.  The  cause  then  resolves  itself  into 
a  question  of  fact — Is  there  a  coal  mine  on  the  bank  of  the 
river,  within  the  boundaries  of  the  land  as  described  ?  and 
if  80,  was  it  fairly  and  truly  represented  in  the  appellant's 
letter  of  the  23d  Nov.  1813 1 
Peioriptiott  Thedescription  is  certainly  ^iven  in  glowing  colors.  I  think 
wbkh^ed  to  ^  purchaser  would  not  be  considered  very  sanguine,  in  believ- 
ing the  acquisition  to  be  a  mine  of  wealth.    The  appellant 


OF  TH£  STATE  OF  NEW  YORK.  135 

8ayS|  "  When  I  first  discovered  the  mine,  after  removing  a    albant, 
few  inches  of  earth,  I  did,  with  the  aid  of  a  hatchet,  and  a    P»o-  ^^23.  ^ 
few  wooden  wedges,  break  or  spUt  off  squares  of  coal  as  large      Eoseyelt 
as  two  men  could  handle."    He  threw  into  his  boat  a  few       YvHiim 
chaldrons.    At  Natchez  he  sold  30  or  40  bushels  that  re* 
mained.    In  his  second  descent  he  had  no  occasi  m  to  take 
coal  out  of  the  mine,  as  he  found,  already  raised,  many  thou- 
sands of  bushels,  ready  to  be  carried  off  by  flats,  some  of 
which  were  then  on  the  spot.    At  New  Orleans  he  found 
several  fiats,  loaded  with  coal  for  sale,  which  he  ascertained 
to  have  come  from  the  same  mine ;  that  the  coal,  when  the 
water  was  up,  is  overflowed,  as  all  the  bottom  lands  are  on 
the  margin  of  the  Ohio ;  but  by  wheeling  it  a  few  yards  out 
of  the  mine,  it  may  be  put  on  high  grounds,  accessible  at  all 
stages  of  the  water.    If  this  description  is  not  substantially 
supported,  it  would  be  iniquitous  to  compel  the  respondents 
to  pay  the  consideration.    I  think  this  presents  a  case  in     Ifamfaiepic 
which,  if  there  was  no  mistake  or  fraud,  there  would  be  no  p^T*  U^ 
difficulty  in  obtaininc:  proof    A  coal  mine  so  accessible,  so 
productive,  in  the  midst  of  inhabitants,  cannot  be  an  obscure 
object.    Its  existence  is  susceptible  of  the  most  satisfactory 
proof.    Numbers  must  have  been  employed  in  raising  the 
immense  quantities  of  coal  stated  to  have  been  found  on  the 
surface,  as  well  as  many  persons  to  transport  it,  as  an  article 
of  commerce.    Something  more  than  scanty  proof  of  a  coal 
mine,  bearing  a  resemblance  to  the  original,  is  justly  ex- 
pected.   The  fact,  alone,  that  conclusive  proof  is  not  ex- 
hibited, is,  in  the  absence  of  explanation,  a  circumstance  un- 
fikvorable  to  the  the  appellant's  claim,  and  attaches  suspiciou 
on  the  original  representation.    The  respondent's  witnesses 
are  acquainted  with  the  Ohio  river,  30  or  40  miles  above 
Anderson's  Creek.    They  speak  of  but  one  coal  mine. 

James  McDonald,  Jun.,  says  he  is  acquainted  with  the  P^^ 
tract  of  land  mentioned — he  lives  five  miles  from  it — that  efideaoo 
there  is  a  bank  of  coal  in  the  bed  of  the  river — in  some 
seasons  it  is  covered  throughout  the  year  with  water ;  and 
is  always  covered,  except  in  ve/y  low  water — ^the  water 
rises  from  35  to  40  feet — the  coal  mine  could  not  be  worked, 
but  at  very  great  expense. 
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tbt^reir         ft  is  scarcetr  credible,  if  there  bad  beoi  a  TalaaMe  coal 
FUton.      mine  on  the  banit,  it  should  be  unkaown- ta  these  wJlptnooiEi ; 
both  of  whom  have  assisted  in  raising  ooal  fron  the  bed  of 
the  river. 

Rector'teil.  Elias  Rector,  a  witness  for  the  appeUniit^  says*  he  wont 
down  th  J  river  in  1609;  He  believes  Aeie  i»^  a  coal  nma 
tflere — that  he  and  the  appellant,  with  other-  meiii  did  take 
out  of  the  mine  some  of  the  coal — tha^  the  C9al  was  nol^ 
fbund  in  the  bed  of  the  river,  nor  was  il  a  deposit  No^ 
thing  is  said  about  the  quantity  of  coal  taken,  qf  with  whair 
ease  it  was  obtained.  The  smallest  quantity'  would  satisfy: 
die  words  of  the  deposition.  Why  not  support  the  descrip* 
tk)n  of  the  appellant,  if  it  coutd  be  dbne  consistently  witk 
truth  ?  It  is  very  clear  to  my  mind,  that  the  represeniatioii: 
given  by  Rector  would  not  have  been  deemed  satis&etQry  to. 
Ftilton,  or  any  other  purchaser.  It  has  but  little  resenv* 
blance  to  the  letter  of  die  appellant. 

White's  evi-  Thomas  C  White,  another  witness  for  the  apipeHtat,  saya 
he  has  been  in  the  state  of  Indiana,  and  knowe  the  Is^d — 
he  has  passed  over  it  twice  in  travelling,  for  the  purpose  of 
viewing  the  tracts,  at  die  request  of  the  appellant-— he  dis- 
covered a  bed  of  coal,  on  which  men  were  at  wofk-*— it  ap- 
peared to  extend)  on  the  surfitce  of  the  bank,  for  aboa4  3&  or 
40  yards — it  was  evident  it  constituted  a  part  of  the  laad— 
he  cannot  say  how  much  coal  may/  be  produced  from  the 
land,  but  from  the  circumstance  of  there  being  much  ooal 
hi  the  neighborhood,  and  from  the  abearance  and  extent 
of  the  bed,  he  supposed  it  woiJd  yield  a  great  quantity. 

Prom  the  statement  of  this  witness,  I  think  it  may  be  ia-» 
ferred,  that  he  was  not  a  resident.  He  merely  says,  he  has 
been  in  Indiana,  and  was  sent  by  *e  appellant  to  view  the 
tract.  The  question  again  forcibly  returns,  why  not  examine 
9ome  of  the  persons  who  had  worked  the  mine,  and  who 
knew  something  about  the  large  quantity  of  coal  that  bad 
Ijeei^  sent  down  the  river  ?  It  can  scarcely  be  presumed,  thojr 
had  all  disappeared.  White,  indeed,  says  he  was  told  thata 
steam-boat  had  been  seen  at  the  bank,  taking  coal  on  boaid« 
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wUck  liad  been  dug^tfid»pIacedon  Ae  lankj  b«t  liiis  is    ^b 
bearsay,  aad  no  evidence.  ^ 

I  do  not  consider  Latmbe's  testimony  material,  as  -to  the  BoMvirit 
lepresent^tions  upon  which  the  contract  was  made.  He  ^' 
says  that  Fulton  intimated,  that  possibly  4be  situation  of 
the  mine  m^bt  be  such  as  to  render  it  impracticable  to  woik 
it|  except  when  the  waters  of  the  Ohio  were  low.  Theivit- 
Bess  suggested  that  shafts  might  be  sunk  at  some  distance 
from  the  river,  to  obviate  the  difficulty.  Admittinig  that 
Fulton  was  apprised  of  the  great  rise  of  the  river,  the  ma- 
larial inquiry  is,  was  the  mine  on  the  bank,  and  if  so,  does 
the  {HToof  warrant  the  description  given  ty  the  appeUaat  ? 
i4hink  it  does  not  In  my  opinion,  the  testimony  of  tte 
lespoadents  greatly  prepondemtes,  and  fully  sufpocts  die 
Chancellor's  decree. 

Some  suggestions  were  made  as  to  awarding  an  issvs  Id  'Whtn  mmm 
try  the  fewt  I  have  been  considering.  Wherever  there  are  ^^  •^«»* 
doubts  regarding  fiuits,  an  issue  is  proper ;  but  the  Cfaanodl* 
lor  has  a  right  to  teke  upon  himself  the  decision  of  every 
fact 'put  in  issue  upon  the  record.  The  propriety  of  an  or- 
der fi>r  an  issue^  is  a  question  depending  on  the  nature  and 
force  of  the  testimony.  Where,  from  the  nature  of  the 
qnostion,  or  from  the  testimony  already  given,  it  appears  that 
fiirther  light  may  be  obtained,  it  would  be  proper  to  lequiie 
fiuther  proof;  but  if  ttie  evideneebe saUsfiictory, or deciaivB 
m  &vor  of  either  party,  the  rights  of  such  party  oi^ht  not 
^^gain  to  be  hazarded  before  another  tribunal  (1  MadL  363. 
1  John.  Cas.  500.)'] 

I  am  of  ofHuiofi;  that  Ae  decree  of  the  Ghaaoelknr  be  af- 
•firtusd^'TNw      1 


ScTHBaLAiin,  J.  concurred. 

r 

BOWKBB,  BOWNB,  BbONSON,  ClASJC,  DvBIieY)  EiARLt, 

Gbeen,  Hathaway,  Hunter,  Kino,  Lefferts,.  MAb- 
LORY,  M'Intyre,  Oqobn,  BEX»Fi£Ln^  StranbaHi  and 

Tborn,  Senaiar^f  concurred* 

Savaos,  Ch.  Justice,  (after  tstating  Ae  testimony  of  (he  of  Mi^^'' 
wituessea)  I  cannot  view  this  transaction  in  the  same  lisht  1^«  vmbI* 
witii  the  late  Chancellor.  If  there  ever  was  a  fiandulent  in-  lUtod.    ^^ 
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tent  in  the  mind  of  the  appellant,  at  what  time  did  it  origi* 
nate  ?  In  1809,  he  first  discovered  what  he  supposed  to  be 
an  extensive  bed  of  coal ;  he,  with  Rector,  purchased  the 
land :  in  1811,  he  became  the  owner  of  the  whole,  and  ex- 
pressed an  intention  of  working  the  mine.  At  this  time, 
Fulton  knew  nothing  of  it:  two  years  elapsed  before  he 
had  any  knowledge  of  its  existence ;  and  when  the  fact 
was  communicated  to  him,  there  was  no  oflfer  to  sell  ;  nor 
does  it  appear  that  such  an  offer  was  ever  made,  until  he  ap- 
plied to  make  the  purchase.  When  this  application  was 
made,  the  appellant  freely  communicated  in  writing  the  facts 
which  induced  him  to  place  great  value  upon  the  mine ;  and 
he  referred  Fulton  to  Baker,  an  engineer,  then  in  the  em- 
ployment of  Fulton  himself,  for  the  truth  of  his  representa- 
tions. Baker  was  applied  to  by  Fulton,  and  confirmed  their 
truth. 

Further :  The  facts  stated  as  to  the  discovery  of  the  mine, 
the  procuring  coal  with  great  facility,  and  the  purchase  of 
the  land,  are  fully  confirmed  by  Rector.  The  fact  of  the 
appellant's  taking  a  large  quantity  of  coal  on  his  second  pas- 
sage down  the  Ohio,  is  admitted ;  but  it  is  alleged  that  it  had 
been  fraudulently  placed  there.  This  allegation  is  totally 
unsupported.  White  proves  the  existence  of  a  coal  mine 
of  considerable  magnitude ;  and  it  is  not  positively  dispro- 
ved. The  witnesses,  M'Donald  and  Bristow,  knew  of  no 
coal  mine  in  that  vicinity,  except  one  in  the  bed  of  the  river ; 
but  they  do  not  state  that  they  have  ever  been  on  the  land 
to  look  for  it. 

By  the  contract,  Fulton  was  to  have  commenced  working 
the  mine  in  June,  1814,  or  as  soon  as  convenient  thereafter ; 
and  if  the  coal  failed,  then  the  salary  or  annuity  was  to 
cease.  It  does  not  appear  that  Fulton  ever  took  any  mea- 
sures to  fulfil  this  part  of  the  contract,  or  that  any  measures 
for  this  purpose  were  adopted  by  his  representative  after  his 
death. 

This  contract  was  deliberately  entered  into,  and  ought 
not  to  be  set  aside,  either  for  fraud,  or  mistake,  unless  upon 
full  and  positive  proof.  In  my  judgment,  the  proof  on  the 
part  of  Uie  respondents  does  not  at  all  support  the  allega- 
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tior  of  fraud|  and  the  proof  on  the  part  of  the  appellant    albaitTi 
rabstantially  supports  every  representation  made  by  him.       ^^^ 


I  am  of  opinion,  therefore,  that  the  decree  of  his  Honor     M'Donaid 
the  Chancellor,  perpetnaUy  enjoining  the  appellani;  from      Neilioii 
prosecuting  at  law,  for  the  recovery  of  the  annuity,  and 
compelling  him  to  pay  costs,  should  be  reversed. 

The  existence  of  the  coal  mine,  being  the  only  point  in  Should  havt 
controversy,  which  admits  of  doubt ;  this  being  strenuously  "  *"  ^"* 
asserted  on  one  side,  and  as  strenuously  denied  on  the 
other ;  as  the  proofs  are  conflicting  in  relation  to  it,  and  as 
the  decision  of  fistcts  properly  belongs  to  a  jury ;  and  both 
parties  aver  that  they  have  further  testimony  on  that  sub- 
ject, not  now  before  the  Court,  I  am  further  of  opinion,  that 
the  Chancellor  should  be  directed  to  award  an  issue  to  de- 
termine that  fact 

BtjRT,  Crameb,  Ltnde,  Wheeler,  and  Woostbr, 
Senatorsj  concnned. 

A  majority  of  the  Court  being  of  opinion,  that  the  decree  For     afBim- 
should  be  affirmed :  It  was  thereupon  ordered,  adjudged  JJS^^mL  t*** 
and  decreed,  that  the  decree  of  the  Court  of  Chancery, 
made  in  this  cause,  be  affirmed,  with  costs  to  be  taxed,  and 
that  the  record,  &c. 


William  IMPDonald,  Frakklin  Livinoston,  Williak 
Griffbth  and  Seth  Eddt,  appellants, 

against 
John  Neilson,  respondent 

A  party  ehai|ped  as  oombinhii^  witii  othen,  in  a  frand  a||;aiiMt  whieh  relief 
li  Mai^t,  and  who,  thevefere,  ii  made  a  defendant,  bat  a^fainat  wh«m  no 
paitienlar  veUef  \m  prayed,  may,  thongh  liaUo  Ibr  ooaU,  be  a  witneM  for 
hia  oo-defendanta. 

He  comet  within  the  exception  to  the  general  mle  ezclnding  a  tHtneaa  on 
aeooont  of  intoieat,  to.  that  where  the  interest  b  contingent  or  uncertain, 
the  witneoi  ia  nerertheleai  competent,  and  the  objection  ahall  be  confined 
to  hia  cradibOity. 

Where  a  party,  whoae  penonal  property  haa  been  aeised  nnder  an  ezeeu* 
tion  againit  him»  and  a  aale  of  it  Ibroed  with  great  rigor  and  opprearion« 
■nd  at  anonnooa  nciifioa,  by  the  deputy  dieiiff,  acting  hi  concert  witli 
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the  creditor,  who  is  the  chief  bidder  at  the  sale,  ii  indnced,.iii  oider  to 

HV^d  the  satrlfic^  of  tke  ¥^dle  property,  to  yidd  to  ihh  demandi  of  tho 

cflAMUtor,  aod  to  fire  hhil  aboBd  and  movigsge  tcft  a  largv  tutu  <tf  mone/y^ 

^wai  lo  co^er  not  mly^the  ttntauoit  of  the  executkm,  but  aleb  ddm  flue 

<from  a  eoa  of  ihe  4ebtor  who  ia  tnedhrent,  the  «alo  will  be  dHland 

pppreanre  and  illegal  by  a  cout  of  equity ;  and  the  bond  and  -mortgagei 

aa  having  been  oppreesiyely  and  illegally  obtained,  will  be  directed  to 

■tand  aa  aecttrity  for  the  amount  only  which  ia  doe  on  the  ezaeution,  with 

'intbveit  and  eiiMa$  idna»  on  piiymeitt  df  that  amotuit,'to  bie  dtihrlKrad  up 

■  ind'CBsacaUad. 

But  where,<in«uch  eaee,  the  creditor  haa  other  demands  againat  the  debtor, 
though  they  could  be  enforced  in  a  court  of  equity  only,  the  bond  and 
rndttgagto  shall  lUso  stand  as  security  for  them. 

AMd  if  it  '4|ipear,  moretiyer,  tiiAt  the  bond  and  mertfage  were  eteeitted  npoa 
HbU  tad  adequate  eonsMeratkm,  and  an  on  the  whole  raaaanaUet  the 
4)oart  wHl  not  interfere ;  e^^ecially  where  the  debtor  has  delayed  all  x)b^ 
jection  to  the  security  so  long  that  the  creditor  cannot  be  reinstated  in  hii 
oHgilial  rights'. 

A  party  asking  equity  must  do  equity. 

A  sheriff  is  not  bound  to  obey  the  instructions  of  a  party,  in  executing  a  JL 
yb.  if  he  sees  it  will  predu^  ii  great  sacrifice  of  property ; 

But  should  rather  postpone  the  sale ;  especially  where  thi6  plaintiff  oamot 
sustain  any  injury  bjr  the  delay. 

He'Sheiild  take  all  nAciesiaiEy  anH.aU  lawfiil  measiixte  to>ifeCttte  tiLC  muA  ho 
as  directed.to  leyy- ; 

But  as  to  the  time,,  place  And  manner  of  sale,  he  is  vested  with  a  sound  dik* 
cietion. 

A  legal  act  will  alwayv  lye  presumed  to  have  been  done  fbr  a  legal  puxposei 
unless  the  contrary  is  made  to  appear  by  positive  pnoof,  4Ar  the  st^oaigttlt 
circumstantial  evidence.    Per  Sutherland,  J. 

But  when  it  does  appear  to  have  been  done  for  an  illegal  purpose,  a  court 
of  equity  will  restrict  its  operation  to  the  object  which  might  legally  hav^ 
been  accomplished  by  it    Per  Sutherland,  J. 

Bsetdiian^Tke cases  whiih'Aqoi^  regularity, Aid  Wnaeis hi  vsHeiuhaer, 
cited  by  reepoadMitV  counaeL 

i9«t-q^-— Authorities,  limiting  the  ri|^  of,  to  cases  of  mutual  debts,  and  ex- 
cluding the  right  to  set  off  torts  and  damages  upon  a  special  agreement* 
cited  by  counsel  fbr  the  respondent,  with  those  which'  show  the  rule  to  be 
the aaiiie< in  equity  aatft  Uw. 

To  eonstitate  a  oght'of-set^eff  in  equity,  thera  mm  he  ntntwal  debts  be- 
tween the  same  parties,  hi  tkeir  own  nght,  ef  the  artme  Und  er^aalilyy 
and  be  dearly  ascertained  or  liquidated.    Per  Woodworth,  J. 

A  court  of  equity  Mowrthe'iiaaae  ruleaa  a  eaait  of  law,  ameipect  toiael^ 
oC    Per  Woodwoisih,  J. 

Every  material  aUqfatJim  abotld  be  pit  In  issae  by  the  ideadinss.  Fa 
Woodworth,  J. 

.CaasM^eratioii^The  Tohwtary  MsleraAion  ef  that  whieta  the  law  will  eoBi^ 
pel «  man  ta  lestorer  act  4itMifiioieat  cflmUtHittai  §09  a>.'cwitract  Per 
fiutheriaodrJ* 
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CNMMtmfiof^— Agnenenl  of  a  ■on  Ihat  the  h^Het  •hsU  dedfaot  a  Mrtafal 
part  ^m  his  portion,  la  no  lofficient  oondderation.    Per  Satherland,  J. 

ihUy  of  ojfio-ers  in  executing  process — ^The  law  will  make  tlis  meet  liberal 
intendment  m  favor  of  its  minkterfo]  officers,  bdt  will  not  peiinit  tbem  to 
resent  to  the  uUimh  taUo^  when  the  legiUbiatti  objects,  which  kit  theh 
duty  to  effect,  can  be  ao^^plishM  by  tnihler  m^ani.    I^er  Batherikid,  J. 

Sheriff  should  obey  a^  /a.  in  iiaving  money  at  return  day— ehoold  not  show 
favor  nor  ipve  nnreasonable  delay,  Dor  he  gnilty  of  oppresston^  nor  use 
more  severity  than  is  necessary.    Per  iSavage,  Cfau  J. 

Ghhncery  may  reGeve  aj^nst  deeds  or  Jad^rinents'  obtainecl  by  fhnxd  or  fm- 
poaittott ;  or  wbere^  if  rsgUlariy  obtkine4^  there  are  cirieamstances  of  er- 
traordinary  hardship,  or  g;reat  inadc^qnacy  of  consideration ;  bnt  the  part^ 
asking  equity  must  do  equity ;  and  he  must  not,  on  his  part,  have  been 
guilty  of  fraud  and  chicanery. .  The  hardship  should  not  be  the  conse- 
qnence  of  his  own  misconduct ;  nor  should  he  delay  coming  for  relief,  tiQ' 
tlie  sitoatfon  of  the  parties  ik.  so  fhr  changed  that  they  cannot  be  reins^ 
tod  in  tliev  original  rights.    Per  Savsfo;,  Ch.  X 


AEirJinr. 

18S9L 


AfbeAl  froilki  the  dyort  of  Chabeeiy.  The  respoiktent 
filed  his  bill  in  the  Gamt  below  against  the  appellai^Vs.  Ohe 
object  of  the  bill  wad  to  set  aside  a  bond  and  moit^gie,  for 
4^,000,  executed  By  the  respondent  to  M'tk>nald,  one  of  the 
appellants,  upon  the  ground  that  thesQ  securities  had  been 
executed  to  avoid  a  forced,  oppressive  and  illegal  sale  of  tfie 
respondent's  pibpertf ,  which,  as  he  alleged  itt  his  bitt,  had 
been  cdnducted  by  M'Dbhald,  in  concert  with  the  oth^i^  ^ 
pellaxits  under  n,fi,fa,  i^ssued  against  tfie  tespondents. 

The  bill  stated,  and  the  answer  adttittted<,  that  ih  AugiM 
term,  1819,  the  appellants  M'Donflld  &  Livingston,  obfoiii- 
ed  a  judginent  in  tfie  Suptfeme  Oobkt;  agdinst  the  re^n- 
dent  for  $480  83^  upon  which  a  Ji,fd,  i^ued  iti  Novembeir 
of  the  iame  year,  under  whicfi  the  appellant,  Griflbth,  a  De- 
puty Sheriff,  by  the  direction  of  M'Donald,  Was  proceeding 
jn  a  sale  of  the  respondenf  s  pro^rty,  4t  a  gi«at  A^rifice,  to 
«void  which,  the  decnrities  in  questiob  wete  executed.  H^ 
appellant,  M'Dontid,  set  up  in  his  answer  (he  fottolring, 
am6ng  6thdr  knatters  of  defence : 

That  in  May,  181&,  he  lecoveiied  a  Judgment  <if  ^1645  3^ 
against  John  Neiison,  jnn.,  a  ton  of  the  re^polidedt,  txpbik  k 
promissory  note  made  by  him,  the  I4tfa  tiarch,  1816,  fot 
9i39S  82,  payable  to  ohd  JJHcob  Bdyoe,  or  ordef,  Uiid  €tk- 
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dorsed  by  him  for  the  accommodation  of  J.  Neilson,  jnn^ 
and  received  by  M'Donald,  in  part  pay  for  a  debt  due  from 
J.  Neilson,  jun.,  for  goods  before  that  time  sold  by  M'Donald 
to  him ;  that  M'Donald  sued  out  a  JL  fa,  under  which  he 
and  the  appellant,  Livingston,  levied  upon  the  goods  and 
chattels  of  John  Neilson,  jun.,  to  the  value  of  about  800  or 
1000  dollars,  which  the  respondent  claimed  as  his  own,  and 
caused  to  be  replevied ;  that  the  replevin  suit  was  tried,  in 
May,  1819.  On  the  trial  the  respondent  claimed  the  goods 
by  a  purchase  from  D.  Newland,  who,  it  appeared,  bid  them 
off  at  a  Sheriff's  sale,  on  an  execution  in  favor  of  Rockwell 
and  Stebbins,  against  J.  Neilson,  jun.  That  this  She- 
riff's sale,  was  on  the  27th  January,  1817;  that  the  sales 
to  Newland  were  of  the  same  articles  in  question  in  the  re- 
plevin suit  The  bids  amounted  to  t363  33,  which  the  res- 
pondent paid  to  Newland,  who  relinquished  his  bids  to  the 
respondent  The  respondent  also  paid  the  balance  of  the  exe- 
cution due  to  R.  d&  S.  of  1^112  38 ;  that  most  of  the  articles 
sold,  were  suffered  to  remain  in  John  Neilson,  jun.'s  pos- 
session^ 

That  the  appellants  M'Donald  and  Livingston,  in  their 
defence  of  the  replevin  suit,  proved  the  judgment,  execu- 
tion and  levy,  in  favor  of  M'Donald,  as  before  stated ;  and 
that  J.  Neilson,  jun^,  had  continued  to  use  most  part  of  the 
property  sold  at  the  Sheriff's  sale,  and  purchased  by  Newland 
and  sold  by  him  to  the  respondent ;  that  a  bureau  and  tnmk, 
containing  a  considerable  quantity  of  dry  goods,  were  sold 
without  the  contents  being  exposed  at  the  time  of  sale ;  and 
when  the  replevy  was  made,  the  respondent  appeared  igno- 
rant of  their  contents. 

That  the  appellants,  M'D.  fx,  L.,  farther  proved,  that  J. 
Neilson,  jun.,  in  1816,  had  sent  a  raft  to  New  York,  worth 
$1000  or  $1200,  which  he  had  contracted  in  writing  to  de- 
liver to  M'D.,  at  New  York,  in  part  payment  of  the  debt  due 
to  him ;  that  the  raft  had  been  withheld  from  him  by  the 
respondent,  who  had  received  the  avails  thereof;  that  an 
action  of  trover  had  been  brought  by  M'D.,  n^nst  one  S. 
Hewitt,  under  whose  care  the  raft  had  been  sent  to  New-* 
York,  which  was  tried  at  the  Albany  Circuit,  in  Oct,  1817 ; 
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that  J.  Neilson,  jun.  was  a  witness  for  Hewitt,  upon  Jiat  tri- 
al ;  and  swore  that  his  father,  the  respondent,  had  receiyed 
the  avails  of  the  raft,  and  was  to  pay  therewith  certain  debts 
due  from  J.  Neilson,  jun.  among  which  was  the  debt  due  to 
R.  &  S.  on  their  judgment ;  that  it  was  also  proved,  that 
the  value  of  all  the  goods  seized  by  the  appellant,  and 
Livingston  as  Deputy,  was  about  $601,  being  less  than  the 
fiill  value,  which  MD.  was  unable  to  prove ;  that  the  value 
of  that  part  of  the  goods  seized,  not  named  in  the  plead- 
ings in  the  replevin  suit,  was  235  dollars  69  cents,  leaving 
as  the  value  of  the  goods  and  chattels,  not  named  in  the 
pleadings,  $365  31,  for  which,  together  with  the  interest, 
making,  in  the  whole,  $394  66,  as  damages,  the  jury  ren- 
dered a  verdict  in  favor  of  the  appellants,  M'D.  d&  L. 
against  the  respondent ;  the  final  judgment  was  rendered 
in  August,  1819,  for  $480  83,  damages  and  costs :  that  on 
the  lOth  Nov.,  1819,  M'D.  delivered  a^./a.  upon  this  judg- 
ment, to  Livingston,  who,  on  the  13th  Nov.  seized  the  per- 
sonal property  of  the  respondent,  and  advertised  the  same 
for  sale  on  the  22d  Nov. ;  that  the  proceedings  upon  this 
sale  resulted  in  the  bond  and  mortgage,  which  the  respon- 
dent sought  by  his  bill  to  set  aside. 

M'D.  farther  answered,  that  as  a  consideration  of  this 
bond  and  mortgage,  not  only  the  bids  made  at  the  sale  were 
relinquished,  but  tliat  he  assigned  to  the  respondent  the 
judgment  against  his  son,  J.  Neilson,  jun.  and  transferred  to 
the  respondent  the  note  endorsed  by  J.  Boyce,  on  which  the 
judgment  agi^nst  J.  Neilson,  jun.  had  been  obtained,  and  an- 
other note  against  J.  Neilson,  jun.  also  endorsed  by  Boyce 
for  800  dollars,  and  dischai^d.the  judgment  in  the  replevin 
suit  He  admitted,  however,  that  Boyce  was  insolvent.  He 
stated  that  his  debt  against  J.  Neilson,  jun.  was  due  for 
goods  sold  to  him  by  M'D.  in  the  fall  of  1816,  to  the  amount 
of  about  $2100. 

The  answer  admitted  the  rigorous  proceedings  at  the 
sale  by  M'D.  and  the  Deputy  (as  they  are  hereinafter  stated 
in  the  opinions  of  the  Judges,)  and  averred  that  these  pro- 
ceedings were  with  a  view  of  making  advantageous  pmv 
chases,  in  the  hope  of  thereby  saving  a  portioa  of  the  large 
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amount  justly  due  MD.  from  J.  Neilson.  jun.  IFD.  tfier 
and  still  believing,  that  the  respondent  had  fraudulently  com. 
hined  with  his  son,  J.  Neilson,  jun.  to  prevent  him  from  col* 
lecting  the  same ;  and  that  the  respondent  had,  in  the  pro- 
secution of  such  fraudulent  combination,  subjected  him  to 
great  trouble  and  ejcpense  in  law  suits ;  and  conceiving  that 
the  respondent  was  morally  bound  to  refund  to  M'D.  the 
avails  of  the  raft  and  other  property,  which  he  (the  respon. 
dent)  had  fraudulently  got  into  his  possession,  as  before  set 
forth,  and  which  M'D.  would,  otherwise,  have  obtained  in 
part  pajrment  of  his  demand. 

A  replication  was  put  in,  and  proofs  taken  in  the  Court 
below.  The  evidence  which  relates  to  that>  part  of  the  an- 
swer above  set  forth,  is  stated  hereafter  in  the  opinion  of  the 
CSiief  Justice. 

The  other  facts,  material  to  the  points  raised  by  the  coun- 
sel, and  determined  by  the  Court,  will  be  found  in  the  report 
of  this  case  as  decided  in  the  Court  below,  (6  John.  Ch.  Rep. 
201 ;)  and  a  summary  of  the  same  facts  is  cdso  given  by  the 
Judges,  who  deUvered  opinions  here. 

For  the  decree,  vide  6  John.  Ch.  Rap.  212,  213. 


B.  F,  Butler^  for  the  appellants,  contended  that  the  de- 
cree was  erroneous,  and  ought  to  be  reversed,  for  the  follow- 
ing, among  other  reasons : 

1.  The  sale  of  the  respondent's  personal  property,  made 
by  virtue  of  the  execution  in  favor  of  the  appellants  Wil- 
liam M'Donald  and  Franklin  Livingston,  was  legally  con- 
ducted ;  there  is  no  evidence  of  any  fraudulent  combination 
on  the  part  of  the  defendants^  nor  did  the  Sheriff  violate  his 
duty. 

a.  If  the  Sheriff's  sale  was  improperly  conducted,  and  the 
bond,  mortgage  and  note,  extorted  by  means  thereof,  the  res- 
pondent should  have  applied  to-  the  Supreme  Court,  out  of 
which  the  exiecution  issued,  for  relief. 

3.  Even  admitting  the  Sheriff 's  sale  to  tave  been  impro- 
perly conducted,  the  bond  and  mortgage  executed  by  the 
respondent  to  the  appellant,  William  M'Donald,  and  the 
note  made  by  him  to  the  appellant^  Seth  Eddy,  were  not 
thereby  invalidated. 


OF  TSE  STATB  OF  KfiW  TOBK 


146 


4  The  bond  and  mortgage.to  l^llliam  ITDonald)  and  liie 
note  to  Seth  Eddy,  were  executed  by  the  respondent  vol- 
uniarily,  with  full  knowledge  oC  his  *nght6,  and  upon  good 
consideration,  and  theie  is  no  ground  upon  which  the 
Court  of  Chancery  could  properly  interfere,  with  regard  to 
either  of  those  securities,  and  eq)eciaUy  with  the  note  to 
Eddy. 

6.  The  respondent  having  fraudulently  combined  and 
colluded  with  his  oon,  John  Neilson,  jun.,  for  the  purpose 
of  drfeating  the  collection  of  the  just  demands  of  the  appel* 
lant,  William  McDonald,  was  not  entitled,  in  this  case,  to 
tiie  interposition  of  the  extraordinary  powers  of  the  Court 
c[  Chancery. 

6.  By  his  silence  and  delay,  the  respondent  affirmed  tfie 
settlement  made  by  the  appellants,  Williatu  McDonald  and 
Seth.  Eddy,  and  cannot  now  be  pennitted  to  impeach  the 
same. 

7.  If  the  respondent  was  entitled  to  be  relieved  from  the 
bond  and  mortgage,  he  ought  not  only  to  have  been  requir- 
ed to  pay  the  amount  of  damages,  costs,  and  Sheriff's  fees, 
upon  the  judgment  against  him,  but  he  should  have  been 
decreed  to  deliver  up  and  cancel  the  release  of  all  demands 
executed  by  the  appellant,  yniUun  M'Donald^  and  to  ac- 
count, bafoi^  a  master,  for  all  the  property  of  John  Neilson, 
jun.,  to  which  the  appellant,  William  McDonald,  was  equit- 
ably entitled,  and  which  came  to  the  respondent'ahands  with 
notice  of  such  equitable  interest 

8.  The  bill  should  have  been  dismissed,  with  costs,  as  to 
all  th^  defendants. 

As  to  the  admissibility  of  Oriffeth  and -Livingston,  as  wit- 
nesses, in  addi^on  to. the  cases  cited  by  the  Chancell(»',  (6 
John.  Oh.  Rep.  204^  6j)  I  reti^  to  Fentm  v.  Hitghes^{a) 
Dummer  v.  CorporcUion  o^  G/iippenhafn,{b)  Kod  WhU* 
tporth  V.  Davis.{c)  There  is  some  inconsistency  in  saying 
with  the  Chancellor,  that  they  are  competent,  but  their  cre- 
dibility is  shaken,  because  they  axe  defendants^  Their  lifh 
bility  is  contingent  The  reason  given. by  the  Chancellor, 
against  their  credibility,  ptesui^Msesthat  any  disinteiestid 
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person  may  be  made  a  party,  so  as,  at  least,  to  affect  his 
credibility.  It  is  time  that  this  question  should  be  settled. 
As  a  defendant,  without  iuterest,  may  demur,  if  he  answet 
and  go  to  a  hearing,  he  should  be  con«dered  equally  indif- 
ferent. 

1.  The  Chancellor  considers  the  sale  iUi.gal,  because  it 
was  oppressive  and  conducted  by  concert ;  and  it  is  com- 
plained of  as  oppressive,  because  there  was  a  refusal  to  post- 
pone. The  Chancellor  cites  no  authority  to  show  that  it  was 
the  Sherifi*'s  duty  to  do  this,  nor  does  he  attempt  to  enforce 
the  obligation  of  M'Donald  or  the  JSheriff,  to  exercise  their 
discretion  in  favor  of  an  adjournment,  except  from  the  fact 
of  security  having  been  offered.  We  do  not  deny  that  an 
adjournment  c^  the  sale  would  have  been  humane  and  libe- 
ral :  but  the  question  is  one  of  strict  legal  right.  It  was 
proper  for  the  Sheriff  to  obey  the  direction  of  the  party. 
Was  he  or  the  deputy  bound  to  adjourn  1  or  should  the 
latter  have  violated  his  instructions  ?  The  usual  practice 
is  for  officers  to  pursue  the  course  marked  out  by  the  par- 
ty for  whom  the  execution  is  conducted.  This  course 
is  generally  tlie  safest,  because  it  is  at  the  peril  of  the  par- 
ty ;  and,  as  observed  by  the  Chancellor,  he  is  liable  for  the 
abuse.  No  doubt  the  deputy  persued  the  ordinary  course. 
How  are  you  to  regulate  the  obligation  to  postpone  sales  of 
property  ?  It  must,  of  necessity,  depend  upon  circumstan- 
ces, and  is  not  reducible  to  any  general  rule.  For  the  sake 
of  certainty,  no  rule  should  be  established  on  the  sub 
ject. 

.  But  the  Chancellor  objects  to  the  demand  of  specie — 
that  it  was  sudden,  and  not  heard  of  till  the  commencement 
of  the  sale.  Was  this  unlawful  ?  The  Chancellor  seems  to 
suppose  so ;  and  yet  no  argument  is  necessary  to  show  that 
specie  may  always  be  exacted  at  a  Sheriff's  sale ;  and,  on 
being  required,  the  deputy  was  bound  to  exact  it  True,  it 
was  rigorous.  It  produced  the  eflfect  (and  was  calculated  to 
produce  it,)  of  lessening  the  bids.  The  motive  might  have 
been  to  produce  this  very  result ;  but  if  the  act  was  sanc- 
tioned by  law,  the  motive  will  not  render  it  illegal.  In  Bray 
V. ,(d)  a  tender  of  bank  notes,  for  rent,  was  made,  but 

(d)  1  Mad.  Ch.  old  ed.  3a    MS&  in  An.  ed.  1817,  it  ii  p.  39. 
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declined  through  piqae,  and  a    istress  made ;-  and,  though    ALBAicTf 
eoin  was  scarce,  relief  by  injunction  was  denied.  PeaiBg.^ 

It  must  be  conceded,  that  the  act  was  legal,  per  se  ;  yet,  M'lXmaU 
no  doubt,  our  motives  will  be  assailed,  in  defiance  of  the  K«ilm 
language  of  authority.  Under  the  circumstances,  we  insist 
that  M'Donald  was  fully  justified  in  his  course,  not  only  in 
point  of  law,  but  morality.  It  compelled  the  respondent  to 
disgoi^e  his  ill-gotten  gain  by  practices  against  M'Donald's 
rights.  He  openly  avows  his  motives  in  the  answer.  He 
appears  not  in  the  character  of  an  oppressor,  usurer,  or 
coUuder ;  but,  actuated  by  a  sense  of  tlie  wrongs  he  had.  re- 
ceived, he  comes  in  vindication  of  a  legal  course  taken  to 
indemnify  tiimself  against  the  injury  done  him  by  the  res* 
pondent.  No  man  in  the  community  would  have  done 
less. 

Reliance  is  placed,  by  the  Chancellor,  on  the  sacrifice 
of  property ;  but  mene  inadequacy  of  price  is  not  sufficient 
ground  for  setting  aside  a  sale.  This  is  the  rule  even  in  re- 
gard to  voluntary  sales;  and  it  is  more  emphatically  so  iu 
relation  to  forced  ones.  The  sacrifice  was  not  greater,  in 
this  case,  than  is  usual  in  sales  upon  execution,  where  the 
most  ample  time  is  allowed.  A  Sheriff  is  not  authorized  to 
take  security.  If  he  does  so,  it  is  at  the  peril  of  answering 
for  the  goods. 

2.  The  defendants  deny  all  combination — all  concert  and 
understanding.  As  to  this,  we  have  the  separate  denial  of 
four  defendants.  The  proof  should  be  most  overwhelming 
to  do  away  an  answer  thus  fortified.  If  there  was  combina* 
tion^  the  defendants  cannot  escape  the  imputation  of  perju- 
ry. The  Chancellor  relies  upon  M'Donald's  admission,  that 
he  required  payment  in  specie  with  a  view  of  making  ad- 
vantageous purchases,  in  the  hope  of  tbus  saving  a  portion 
of  the  amount  due  from  John  Neilson,  jun.  the  son  of  the 
respondent.  But  the  answer  of  one  defendant  is  not  evi- 
dence against  another ;  and  if  it  were,  the  admission  cannot 
be  brought  to  bear  upon  the  question  of  combination.  It 
relates  merely  to  M'Donald's  own  private  motives. 

It  is  aUeged  that  the  combination  was  to  prevent  compe. 
tition ;  but  M'  Donald  denies  all  fraud    He  fully  explains 
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.Ibe  leasoos  of  bis  conduct  We  cheQrfqlly  admit  that  ha 
and  he  alone^  is  reponsible  for  every  thing  done  at  the  sale 
JBut  if,  must  i^t  with  him  only. 

As  .to  the  other  defendants,  the  only  evidence  of  comhina- 
tion  is,  that  they  surrendered  the  property  purchased  ;  but 
Eddy,  refused  to  do  this,  for  bis  oi^  reasons,  until  the  res- 
.pendent  had  secured  him  for  the  debt  due  from  his  son.  Ed- 
dy denies  all  combination ;  y^t,  sa3r8  the  Chancellor,  <^  he 
was  there  with  gold  in  his  pocket ;''  and  a  circumstance,  not 
inconsistent  with  ^he  most  perfect  innocence,  is  made  to 
overturn  the  solemn  denial  contaijied  in  'his  answer. 

Tbebardship  of  the  case  is  not  an  objection  at  law,  or  in 
equity.  If  you  allow  this  consideration  to  prevail,  what 
limits  can  you  presqibe  to  the  rule,  which  shall  save  it  from 
the  most  pernicious  consequences  ?  It  must  be  applied  by 
the  arbitrary  vie^s  of  men,  and  rest  upon  the  mere  discre- 
tion of  different  GhanceUoi;s ;  and  no  one  can  advise  whether 
thfi  rights  of  the  party  are  secured  by  law. 

Ifthe  9ale  was  legal,  there  is  no  doubt  that  the  bond  and 
n^ortgage,  and  the  note  to  Eddy,  were  valid.  The  purcha- 
sers, as  the  consideration  for  these  instruments,  ifelinquished 
a  Ya,lid.  title  to  property  worth  $1900.  To  this  amount,  at 
any  rate,  the  instruments  are  gpod. 

But  suppose  the  sale  voidable,  yet  we  insist  the  mortgage 
shouldbo  st^sitained.  We  liave  to  regret,  that  our  points  upon 
tbi^  bead  were  dismissed  by  the.  Ghancellor,  with  a  passing 
r9mcM(k>  and  evidently.without  undergoing  any  thing  like  a 
aejious  examination.  Equity  will  not  interfere  and  set 
asid^.a  specialty,. an  iastmpient  of  a  very  solemn  nature  in 
the  eye  of  the  law,  iq>on  light  or  doubtful  causes.  This  is 
a  well  settled  rule,  from  which  a  Court  of  Chancery  should 
never  depart.  It  is  not  likely  that  the  mortgage  would  ever 
h9,ve  been  thought^  of  by  M7Donald,  had  not  the  respondent 
proposed  it  to  him.  He  did  not  seek  this  arrangement,  pro- 
teUy  supposing  that  the  money  would  be  paid  on  his  arrival 
at  the  plaoe  oC  sale.  His  sole  object,  on  finding  the  respon- 
dent unprepared,  was  to  make  advantageous  purchases.  Ed* 
dy  had  the. same  object  in  view,  in  reference  to  his  own  in* 
teBSSts ;  and,  whatever  may  be  the  complexion  of  this  affiur 
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in  relation  to  MDonald  and  Griffeth,  it  is  perfectly  unex- 
eeptionable  so  far  as  Eddy  is  concerned.  If  there  was  any 
haste  and  coercion,  it  was  not  on  the  part  of  the  appellants, 
but  is  imputable  solely  to  the  respondent's  own  friends  and 
advisers.  The  rights  of  the  appellants  grew  out  of  the  law, 
which  the  respondent  was  bound  to  know.  He  acted  with 
his  eyes  legally  open ;  and  no  doubt  he  perfectly  under- 
stood his  rights,  for  his  counsel,  Richard  M.  Livingston, 
was  present,  advising,  assisting,  and  witnessing,  the  very 
paper  which  the  respondent  is  now  attempting  to  impeach. 
Can  such  a  paper  be  set  aside,  without  the  clearest  proof  that 
Livingston  acted  fraudulently  and  collusively  ?  Securities 
executed  even  by  a  prisoner,  in  close  confinement,  are 
hoiden  valid,  when  done  upon  the  deliberate  adirice  of  coun- 
sel. 

The  mortgage  was  executed  upon  a  full  and  valuable 
consideration.  This  consideration  consisted  of  five  differ- 
ent subjects,  1.  The  relinquishment  of  property  purchased 
at  the  sale.  2.  A  release  of  the  balance  due  upon  the.  re- 
plevin judgment.  3.  The  assignment  of  the  debt  due  from 
'the  son  of  the  icespondent,  upon  the  judgment  of  ^1600, 
-and  the  note  of  $800  endorsed  by  Boyce.  4.  A  release  of 
all  demands  against  the  son.  6.  And  a  release  of  all  de- 
mands against  the  respondent. 

Here,  then,  the  transaction  was  not  only  lawful  in  itsd( 
but  rested  upon  the  most  ample  consideration.  This  clear- 
ly distinguishes  the  case  from  those  cited  by  the  Chancellor, 
lK>t^med  upon  inadequacy  of  consideration.  Had  the 
mortgage  been  voluntary,  no  question  could  have  arisen. 
The  consideration  of  releasiQg  and  qnieting  controvereies 
between  the  parties  would  have  been  enough,  per  scy  to 
have  sustained  the  proceeding. 

It  is  founded  not  only  upon  the  considerations  we  have 
mentioned  but  another  is  added.  We  find  it  resultii)g  in  a 
family  arrangement,  by  which  the  respondent  is  to  deduct 
what  he  pays  for  his  son,  from  the  share  which  the  latter  ex- 
pected in  his  father's  estate.  The  simple  discharge  of  the 
debt  due  from  ^9  spQ?  was  a  sufficient  consideratpp ;(«) 


V. 

Neilian. 


(e)  Com.  Dig,  Action  on  the  Cafif  .npm 

YoL.  iL  ao 


(B.3.) 
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and  the  Court  of  Chancery  would  have  carried  the  arrange- 
ment into  effect,  as  an  advancement  to  tlie  son,  after  Neil- 
son's  death.  Thus  the  contest  is  with  John  Neilson, 
jun.  the  real  debtor.  We  stand  in  the  light  of  a  fair  credi- 
tor, having  obtained  a  legal  advantage ;  and,  in  such  a  case, 
iho'  the  equity  be  equal,  Chancery  will  not  strip  us  of  our 
security,  nor  scrutinize  closely  the  manner  in  which  it  was 
obtained.  But  the  equity  is  not  equal.  It  is  all  on  our  side. 
Our  claim  is^good,  as  a  matter  of  abstract  justice ;  and,  even 
if  the  advantage  has  been  obtained  unfairly,  equity  will  not 
deprive  us  of  it.(/)  It  is  true,  the  case  which  we  cite  from 
Yemon,  is  since  provided  for  by  a  clause  in  the  English 
bankrupt  law ;  but  the  principle  is  not  impaired,, and,  with 
the  case  itself,  it  is  retained  in  our  system.  Thus  the  lips 
of  this  respondent  and  his  son  should  be  closed,  though  the 
rigid  rules  of  law  might  not  have  put  the  matter  in  the 
same  shape  as  that  in  which  the  parties  have  placed  it. 

At  any  rate,  the  respondent  should  account  for  the  avails 
of  the  raft  which  was  sold  by  an  executory  assignment 
firom  the  son  to  M'Donald,  but  in  the  recovery  of  which  the 
latter  was  defeated  by  the  respondent,  upon  the  technical 
objection  that  it  had  not  been  delivered.  He  pocketed  the 
avails,  with  the  avowed  intent  of  defeating  M'Donald  in  his 
attempt  to  recover  the  debt  of  his  Bon.{g)  A  judgment 
against  the  son  was  purchased  in  by  these  avails,  a  sham 
sale  upon  execution  follows,  still  farther  to  defraud  us  of 
our  debt,  and  the  replevin  suit  is  the  consequence.  By  these 
operations  another  successful  fraud  was  practised  upon 

us.(A) 

He  who  comes  to  ask  equity  must  do  equity.  He  must 
come  with  clean  hands.(t)  In  2  Cas.  in  Ch.  15,  it  is  said, 
**  Iniquity  takes  away  equity,"  and  in  the  case  of  Wardour  et 

if)  SmaUy.  Braekley,  2  Vera.  602.  Sir  John  Faggot  ease,  1  Eq.  Ca& 
Abr.  354.  Siapleton  t.  Stapleton,  1  Atk.  10.  Pullen  v.  Ready, '^  id.  591. 
Suphent  T.  Batemanf  1  Dr.  Ch.  Rep.  25. 

(g)  For  the  facts  in  relation  to  this,  tea  the  inttodnotion  to  the  opinion  of 
.leCh.  Justice,  post,  and  vid.  M' Donald  y.HewiU  15  John.  348,fortho 
ground  taken  at  law. 

(A)  For  particulars,  see  also  post,  the  introduction  to  the  opinion  of  tht 
Ch.  Justice. 

(t)  Cadman  t.  Horner,  18  Tm.  •  wi.  11. 
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M7.  T.  Beresford  et  ux»(j )  the  defendant  had  c  tered  a  bun-    albakt, 
die  of  papers  relating  to  the  plaintitf^s  detnanu,  which  was    ^^^^^^ 
entirely  distinct  from  that  of  the  defendant ;  and  for  this     MDoudd 
fraud  the  Court  disallowed  the  whole  of  the  defendant's  de-      NaOMMu 
mand  to  £2300,  though  it  was  fully  proved,  and  though  he 
6wore  that  he  had  produced  all  Uie  pape:is.    The  same  rule  4^       *™ 
prevails  at  law.(/«:)    So,  misrepresentation  disqualifies  a  per-     (*)  Vnfc  Ak 
son  to  ask  for  relief.(Z)    This  is  the  uniform  language  of  the  1.   Oo9daUr, 
books,  from  the  earliest  history  cf  the  Court  of  Chancery  to  J^sT**'  ^^^p**" 
this  day.    We  ask  its  application  to  the  present  case,  if  the  iMm,  J. 
Court  are  satisfied  that  here  has  been  iniquity  on  the  part  ^^  HwiMr,  18 
3f  Neilson.  V**  l^ 

Again  :  where  both  parties  are  equally  guilty,  the  case  of 
the  defendant  is  to  be  preferred.  He  is  in  possession.  At 
most,  we  have  stretched  the  law  in  order  to  avoid  the  efiect 
of  a  gross  imposition  upon  us.  Our  offence  is  no  more  than 
the  having  opposed  force  to  the  devices  and  machinations 
of  fraud.  Force,  in  itself,  cannot  be  successfully  vindicated 
Upon  any  ground  ;  but  where  it  has  resulted  in  justice,  that 
justice  which  is  administered  by  a  Court  of  Equity,  should 
leave  the  parties  where  it  finds  them — to  their  legal  rights. 
There  may  be  extreme  cases,  like  that  of  Hercules  and 
Cacus,  the  former  of  whom  was  celebrated  by  the  bard  of 
Mantua,  for  having  reliered  mankind  from  depredation  and 
robbery,  by  the  forcible  destruction  of  the  latter. 

We  call  for  the  application  of  those  rules  of  a  Court  of 
Equity,  with  which  the  books  abound,  giving  assurances  of 
protection  to  the  holder  of  legal  rights,  though  they  may 
not  have  been  obtained  with  perfect  fairness,  till  the  anta- 
gonist from  whom  they  have  been  wrested  shall  do  equity 
on  his  part  There  never  was  a  case  in  which  they  could 
more  properly  be  applied.  We  call  upon  this  Court  to  pro- 
Dounce  whether  these  maxims  are  to  encumber  our  books, 
as  a  dead  letter,  or  be  applied  to  their  legitimate  purposes — 
whether  they  are  merely 

**  To  keep  tha  wovd  of  promiM  to  the  ear» 
Bat  break  it  to  tho  ho{M." 

Again  :  the  respondent  was  perfectly  silent,  and  delayed 
his  application  for  redress  till  his  son  was  discharged  under 
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ALBA^,    the  insolvent  act,  thereby  producing  a  material  change  lu 

^^  ^^'    our  rights.    The  objection  of  delay  is  sufficient.    No  posi- 

TTDpnald     tive  act  of  dereliction  is  necessary  to  defeat  the  claim.    We 

Neiboa.      ca^  never  be  reinstated  in  our  rights,  in  consequence  of  the 

delay  and  insolvency ;  and  the  Chancellor  ought  not  to 

have  interfered  to  set  aside  the  mortgage,  without  being 

c^^2xs^^  able  to  place  the  parties  where  they  stood  orginally.(m) 

V^     ...»  ®P  rpjjg  J  Madd.  Ch.  215,  lays  down  this  rule,  and  illustrates 

it  by  a  case  arising  upon  marriage  articles. 

We  also  have  a  right  to  complain,  that  the  respondent 
was  not  compelled  to  deliver  up  the  release  of  all  demands 
which  M'Donald  executed.  We  were  not  only  bound,  by 
the  decree,  to  give  up  the  bond  and  mortgage,  but  the  re- 
lease was  suffered  to  remain  ;  and  we  are  thus  deprived  of 
all  our  original  rights.  Should  we  pursue  the  respondent, 
at  law  or  in  equity,  the  release  may.be  set  up  as  a  defence. 
Sor  as  to  the  son.  He,  too,  was  discharged  by  the  release. 
Nor  do  I  see  how  the  latter  release  can  be  avoided  by  this 
proceeding.  The  son  is  not  a  party,  and  cannot  be  affected 
by  the  decree. 

Another  objection  is,  that  the  respondent  was  not  required 
to  account  for  the  property  of  which  we  were  defrauded  by 
his  management  in  relation  to  the  raft,  and  the  replevin  suit 
We  had  a  claim  for  this,  which  was  discharged  by  the  ar- 
rangement This  is  rejected  by  the  Chancellor,  upon  the 
ground  that  it  could  not  legally  be  set  off ;  and  he  tells  us 
that  '^in  the  case  of  spoliation,  under  the  Roman  law,  no 
compensation  was  allowed  to  be  opposed  against  a  demand 
for  restitution,  according  to  the  maxim  of  the  civil,  and 
which  is  that  of  the  common  law ;  epclicUus  ante  emnia 
restittienduSf  (Pothier  Trait  des  ob.  s.  689;  2  Inst  714.)" 
He  does  not  quote  Pothier  with  the  proper  limitation.  That 
author  applies  the  maxim  to  cases  of  criminal  plunder,  and 
Lord  Coke,  in  2  Inst.  appHes  it  it^  the  same  way.  It  is 
there  made  to  bear  upon  a  case  of  robbery.  But  the  maxim 
has  no  force  in  a  Court  of  Equity.  There  he  who  comes 
for  equity  must  do  equity.  As  the  Chancellor  applies  the 
maxim,  he  has  violated- it  himself,  in  this  very  decree ;  for  he 
allows  us  to  r6tain.our  mortgage  as  to«the  replevin.judgpwt 
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The  only  difference  between  us  is  in  the  extent  of  the  al- 
lowance. He  confines  it  to  the  judgment.  We  wish  it  to 
embrace  the  balance  of  goods  in  the  replevin  suit,  together 
with  the  avails  of  the  raft.  We  go  upon  the  maxim,  that  he 
who  seeks  equity  must  do  equity ;  a  rule  which  applies  ewa 
where  the  comi^ainant  comes  into  a  Court  of  Chanoeiy  to 
avoid  a  legal  advantage  fraudulently  obtained.(n)  Take,  p^l^yj^^^ 
the  cases  of  usury.  Though  it  be  illegal  to  exact  a  mort-  ^'^  Bep 
gage,  covenant,  or  pronuse,  for  its  payment,  yet  the  Chai>- 
cellor  never  suffers  the  party  to  avoid  the  security,  on  a  bill 
filed,  till  he  has  paid  what  is  justly  due,  a  case  strongly 
analagous  t9  the  present  I  also  refer  the  Court  to  BeUes  v* 
Oravesj  (2  Yes.  Jun.  294, 6 ;)  and  Ld.  Cranstown  v.  Mine- 
ton,  (6  Yes.  Jun.  277.)  The  latter  is  a  very  strong  case  of 
surprise  and  severity,  in  a  legal  proceeding,  by  which  a  large 
estate  of  the  complainant  was  divestec^  being  sold  to  satis- 
fy a  debt  of  small  comparative  value ;  yet  the  sale  was  con- 
sidered a  security,  and  extended  to  protect  whatever  was 
justly  due  to  the  defendant    (3  Yes.  Jun.  170,  S.  C.) 

Van  Vechten  ^  Henrys  contra,  contended  that  the  decree 
should  be  affirmed — 

i.  Because  the  mortgage  and  bond  to  the  appellant,  Wil- 
liam M'Donald,  and  the  promissory  note  to  the  appeUant, 
Seth  Eddy,  set  forth  in  the  pleadings,  were  extorted  from 
the  respondent,  by  a  fraudulent,  oppressive,  and  illegal  sale 
<tf  his  personal  property,  under  color  of  legal  process. 

2.  Because  the  appellants  concluded  and  combined  togeth- 
er, in  a  fraudulent  manner,  at  the  sale,  to  effect  such  extor- 
tion. 

3.  Because  the  whole  of  the  appellants'  proceedings  at  the 
sale  manifest  a  fraudulent  and  collusive  determination  to 
coerce  the  respondent,  by  a  wanton  sacrifice  of  aU  his  per- 
sonal property,  to  give  the  mortgage,  bond  and  promissory 
note,  in  order  to  avert  such  sacrifice. 

4  That  Franklin  Livingston  and  William  Griffeth  are  in« 
cx>mpetent  witnesses,  and  that  their  depositions  should  have 
wen  sui^xessei 
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(o)  Hif  evi- 
dence it  itated 
6  John.  Ch. 
Rep.  SOT. 


90 


(p)  Yid.  id. 


7,8. 


The  statement  of  the  appellants'  case,  by  their  own  coun 
sel,  shows,  a  most  unwarrantable  tise  of  a  legal  executioni 
to  enforce  a  claim  foreign  to  the  object  of  it.  By  an  undue 
influence  over  the  officer,  IFDonald  buys  about  2000  dollars 
worth  of  property  for  about  $300,  under  pretence  of  aecut- 
ing  a  debt  with  which  the  respondent  had  nothing  to  do. 
Is  it  honest  to  use  an  execution  for  such  a  purpose  ?  We 
are  proud  to  be  strangers  to  such  honesty.  If  the  appel- 
lants have  gone  beyond  the  law,  where  is  the  propriety  of 
quieting  them  in  the  possession  of  what  they  have  thus  ac- 
quired ?  This  should  have  been  thought  of  when  <<  clean 
handsP  are  talked  about.  No  doubt  the  motive  was,  as  is 
virtually  admitted,  the  want  of  any  other  remedy.  Neilson's 
sin  was,  that  he  was  a  wealthy  farmer,  his  insolvent  son 
owing  M'Donald,  who  could  not  recover  his  debt  except 
from  the  father. 

The  respondent  was  absent ;  the  Deputy  could  have  felt 
no  alarm,  and  yet  he  advertises  immediately.  Why  was 
this  done  ?  He  was  not  pressed  by  the  return  of  the  exe- 
cution ;  for  the  return  day  was  not  till  the  next  January 
term.  But  it  is  said  he  had  a  right  to  do  so.  We  com- 
plain  that  he  did  not  act  with  a  view  to  do  rights  but  "wrongs 
in  favoring  M'Donald's  illegal  views.  It  is  admitted  that 
a  contrary  course  would  have  been  liberal  and  humane.  If 
so,  it  was  his  duty  to  follow  it.  He  does  not  pretend  to 
have  apprehended  any  danger :  he  asks  no  receipt,  leaves  the 
property  upon  the  respondent's  premises,  who,  as  appears  on 
all  hands,  was  a  wealthy  farmer,  with  a  large  real  estate  up- 
on which  the  judgment  was  a  lien.  Yet  the  personal  pro- 
perty is  seised,  advertised,  and  set  up  for  sale  in  the  course 
of  nine  days. 

We  are  told  that  the  Deputy  did  his  duty  in  pursuing 
M'Donald's  directions.  This  we  deny.  He  was  the  officer  of 
the  Court.  All  his  execution  required  was,  that  he  should 
have  the  money  forthcoming  at  the  return.  But  he  does 
not  put  his  conduct  on  the  ground  of  duty.  He  explained 
his  object  to  Hunter,  the  witness.(o)  It  was  to  prosecute 
the  sale  with  rapidity,  and  complete  it  before  the  respon 
dent's  return.    His  explanation(p)  of  the  conversation  with 
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Ranter  is  not  satisfactoiyy  and  does  not  take  from  the  fores  jjlbant, 
of  his  evidence.  Indeed,  there  is  no  doubt  of  bis  purpose.  ^^^*^^^ 
Yet  his  conduct  is  called  legal  Was  it  his  duty  to  do  more  M'DomU 
than  collect  the  money?  If  not,  when  he  did  more,  he  icJLoa 
was  acting  illegally.  It  was  a  prostitution  of  his  office,  and 
he  became  an  oppressor.  He  resisted  all  delay  even  for  a 
few  hours,  within  which  the  respondent  might  have  procur- 
ed the  money.  Was  this  good  faith  ?  The  property  was 
set  up  at  the  hour  of  sale,  and  then  comes  the  demand  of 
specie.  Did  IfDonald  want  this?  No.  He  wanted  «pecte 
in  property^  to  sell  and  re4mburse  himself  for  the  losses  be 
had  sustained  by  the  son  of  the  respondent  His  avowed 
purpose  was  to  put  the  money  out  of  the  respondent's  power, 
with  a  view  to  this  object  With  these  motives,  he  issues 
corresponding  orders  to  the  Dqmty,  a  willing  officer,'  who 
obeys  them.  Was  not  this  in  donation  of  every  rule  of 
right  ?  The  courts  of  justice  were  open  fur  redress  against 
the  respondent  Why  not  resort  to  them  ?  Because  there 
was  no  claim  which  could  be  enforced  there.  Here  was 
concert  between  M'Donald  and  the  Deputy,  at  least,  for  the 
same  object  The  excuse  that  the  latter  was  accountable 
for  delay  is  merely  colorable.  The  circumstances  speak  a 
langua^  which  cannot  be  done  away  by  such  a  pretence. 
The  whole  transaction  carries  management  and  concert  upon 
its  face.  The  demand  of  specie  was  most  rigidly  enforced, 
and  the  acceptance  of  the  bond  and  mortgage  show  the 
view  with  which  this  affiiir  was  conducted. 

Admitting  the  right  to  demand  specie,  was  it  fiur  to  do 
this  under  the  circumstances,  and  under  the  usual  advertise- 
ment ?  The  party  and  bidders  had  a  right  to  f  resume  it 
would  be,  as  usual,  for  current  bilk.  Suppose  current  bills 
had  been  tendered,  would  not  refusal  have  been  a  surprise, 
against  which  relief  should  be  granted  ?  Was  it  not  the 
duty  of  the  Deputy  to  have  refused  proceeding,  and  given 
dme  on  account  of  the  surprise  ?  A  man  must  exercise 
even  a  legal  right,  so  as  not  to  produce  surprise.  Here  was 
a  vutual  suppression  of  truth.  The  intention  io  demand 
specie  (a  thing  very  unusual)  was  not  made  known  till  the 
moment  of  sale^  and  if  the  officer  was  ignorant  before^  he 
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AfiFAKT,    knew  enbugh  after  the  great  sacrifice  pr6duced  by  this  d» 
^^*^^^^'    mmd  on  the  sale  to  Walker,(y)  to  Warn  him  of  his  duty. 


veThuOiA:    It  ts  not  unusual  for  Courts  of  Equity  to  relieve  against  fraud 
NfiiMB.      <^d'  surprise  like  this*    Every  steuiity  arising  from  toch  a 
pitoceeding-,  is  void. 
80^  Bui  it  is  said  here  is  no  (evidence  of  fraudulent  combiiA^ 

tion.  There  is  certainly  something  much  like  combination 
between  M'Donald  and  the  Deputy.  The  former  cotai* 
mands,  and  the  latter  executes.  M'Donald  declared  that 
2qW  VM.  id.  «  j^q  njug^  |je  a  Turk  that  day  f{r)  and  he  fulfilled  the  oflice 
of  a  Turk  in  comnland;  The  ofEicer  Was  the  Janissary  who 
did  executioi^,  and  the  re^ndent  was  the  victim.  F.  Liv- 
ingston had  no  interest  in  the  execution.  He  was  a  party 
pro  formh;  yet  he  bid  for  M'Donald,  bought  in  with  great 
(«)  ^>^  ^*  sacjfifice,  atid  gave  up  his  purchases  on  the  settlement.(«) 
He  kulew  all  that  tradspired.  In  what  other  light  then,  doe^ 
he  stand  than  as  a  coadjutor  7  His  becoming  a  volunteer  in 
the  fraud  does  not  exempt  him,  but  aggravates  his  guilt 
Every  ca$6  of  fraud  must  be  drawn  from  a  chain  of  facts 
and  circumstances.  You  can  rarely  obtain  a  direct  avowal ; 
but  when  parties  act  in  Conceit  to  ^ect  a  fraudulent  ol^t, 
the  law  imputes  comMnation'. 

As  to  Eddy,  if  he  is  not  implicated,  this  does  not  afiTect 

the  bond  and  niortgage.     But  he  went  to  the  auction  with 

the  san!jie  views  as  M'Donald.     He  sets  forth  his  views  in 

(t)  Vid.  id.  the  answer.     It  waste  make  advantageous  purchases,(t) 

^^  founded,  not  on  the  respondent's  poverty,  but  on  specie. 

How  should  he  know  of  the  specie  demand,  unless  he  had 

t)een  secretly  informed  of  it  ?     He  goes  prepared  with  gold 

•    in  his  pocket — he  does  Hot  deny  that  he  understood  or  had 

heaiid  it  hinted  that  specie  would  be  required,  and  he  too  join- 

W  Vid.  id.  ed  in  surrenderitig  Ae  purdiase.(t^)    He  heard  and  knew 

what  was  going  forward,  and  participate  in  it 

But  it  is  said,  that  notHirithdtanding  the  surprise^  the  sac- 
rifices made,  and  advantages  gained,  and  thot^h  the  sale 
might  have  beeii  unusual  and  oppressive  on  the  part  of  M** 
Dbnald ;  yet  that  his  admissionis  and  avowals  in  the  answer, 
shoWiUg  his  ov^n  object  are  not  evidence  against,  nor  can 
thfit  be  xnidB  to  leadh  bis  co-^lppeiUntd.    This  is  ooncededi 


or  Yttft  8t Atfi  OF  HtM  TOMOL  Jijgf 

80  Sit  as  his  anftwet  aloud  ia  omcefMd,  if  it  eonMl  ba  dis-      tiiAirr» 
contteeted  with  what  waa  notorious  ait  the  aala.  '^-^^^^ 

The  demand  of  specie  e^MjtlMiII]^  pravenied  aUoompe-  UD&mki 
tition  at  the  sale^  and  it  ia  Well  settled,  thai  wh^e  a  ftaty 
takes  measmes  to  effett  ^ch  a  purpose,  this  fafideirs  the  Sale 
toid.  The  laW  is  jealous  of  sales  on  executiofif  and  edca<ftt 
the  ntibost  fairness  and  IntegritjT  ^m  the  oO^stB  and  pai«> 
ties  who  conduct  them.(t^) 

The  denials  do  not  meet  Che  substance  of  the  chaise.  ^Urw!^  \ 
They  do  not  deny  that  the  object  was  a  sacrifioe  of  propel  John.  Ch.  Rep 
ty  equivalent  to  ttie  debt  oi  the  son.  The  bond  and  mon^  ^j^!^.  Cm- 
gage  accomplished  this  object.  The  same  exeitions  and  ^^^^^2  » ^ 
courte  of  things  existed  as  if  fh^e  had  been  an  express  mn  r.  />«y- 
ag^eenleht  and  co-<^ration.  No  matleif,  thtib,  diat  heti*  aie  ^'  ^  '^; 
four  denials,  for  which  aiicUmQlatiTe  strength  is  claimed ;  Jt^chmm  t. 
but  if  tfiey  were  unequivocal,  such  an  efl^t  is  not  dtte  to  jo^  sea,  ^ 


them*.    As  one  answer  is  not  evidence  against  the  oth^,  so  ^^^-i^ 
it  is  toot  evidence  for  the  other.    Each  stands  by  itself.    The  John.  Ch.  Ropi 
body  of  evidence  Which  we  present,  contradicting  v%*e,  equally  ^\^^^^J 
contradicts  all.    Besides,  being  parties  charged  with  fraud,  59.  Brreutor% 
Are  not  the  aji^llants  subject  to  the  imputation  of  watitin{  coww^     4 
dmdibility,  like  a  witness  before  a  jury  in  oidinary  cases}  c»n«h,  4C3. 
All  the  prominent  facts  are  admitted  as  having  taken  place 
in  their  presence.    At  least,  they  are  mot  denied,  nor  aie 
they  falsified  by  any  of  the  evidence. 

If,  then,  the  sale  \(^as  illegal,  it  indubitably  follows,  that 
the  bond  and  mortgage  are  void.  By  the  terror  and  tyranny 
of  the  sale,  the  Chancellor  means  its  unusual  nature  and 
oppressive  efhcX^  leaving  the  respondent  without  reasonaUa 
time  to  avoid  it  according  to  hia  real  ability,  by  the  abuse 
and  perversion  of  legal  piocess.  Thi^  sate  was  still  going 
forwanl  when  pioposala  of  settlement  were  made;  hit 
house  was  about  to  be  ransacked,  and  farther  sacrifices 
made.  Shall  we  be  told  that  this  terror  from  the  sacrifids 
of  property  will  not  avtoid  a  contract  %  That  this  is  not  the 
le^  definitkm  of  datess7  A  Couttof  Equity  wiU  atsid 
oontMcts  for  fiand  or  oppreaskm  ctf  any  kiiuL 
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III.  Chndd 
▼.  Okeden,  3 
Br.  P.  G  560. 
Kefuiek  v. 
Hudwn,  6  id. 
614  Thomkm 
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NiehOU,  1 
Atk.  409. 

{x)  Poth. 
Trait  dee  ob. 
■  569.  '3  Inst 
714  llCid. 
Ch.314 


Was  theie  an  adequate  consideration  ?  The  lespondent 
received  nothing  from  Eddy.  He  relinquished  his  pur- 
chase, it  is  true,  but  this  was  nothing,  being  illegal  and  void. 
The  debt  of  the  son  cannot  be  taken  into  the  account,  for 
the  father  was  not  answerable.  If  he  was,  why  resort  to  vio- 
lence ?  Why  not  go  into  Court  ?  But  as  to  M'Donald,  it 
is  said  he  gave  up  a  note  against  the  son,  endorsed  by  Boyce, 
with  a  judgment  against  the  respondent.  This  judgment 
is  protected  by  the  Chancellor.  It  is  to  be  paid ;  and  as 
to  the  note,  both  maker  and  endorser  were  insolvent  If 
they  had  not  been  so,  M'Donald  would  have  been  under  no 
necessity  of  taking  this  course. 

It  is  said  the  mortgage,  d&c,  were  given  by  advice  of  coun- 
sel and  friends ;  but  why  was  this  advice  given  ?  In  conse- 
quence of  the  very  oppression  and  fraud  complained  of. 
Such  an  act  is  not  voluntary.  Where  is  the  least  volition 
in  the  case  ?  It  is  like  that  of  the  traveller  under  the 
hand  of  the  robber,  who  is  required  to  '^  give,  or  re- 
ceive the  contents."  Party,  counsel,  friends,  and  feimily  are 
all  equally  alarmed.  Indeed,  any  thing  like  volition  is  hard- 
ly pretended  in  the  answer.  Suppose  the  respondent  had 
defrauded  M'Donald?  This  is  not  to  shut  the  doors  of 
justice  against  him.  Even  a  murderer  must  be  tried  and 
executed  according  to  law. 

What,  then,  is  the  law  ?  Not  of  Hercules  and  the  rob- 
ber, but  of  civilized  society  ?  Without  going  into  this  sub- 
ject particularly,  it  is  sufficient  to  refer  to  the  cases  cited  by 
the  ChancellorXv)  and  particularly  to  those  from  Atkyns^ 
decided  by  Ld.  Hardwicke,  whence  it  is  plain  that  a  con- 
tract shoidd  be  set  aside  for  any  kind  of  fraud  or  oppres- 
sion. In  the  case  last  cited  from  Atkyns,  the  fraud  was 
practiced  under  color  of  legal  process ;  yet  though  legal 
and  regular,  the  Court  of  Chancery  considered  it  a  species 
of  duress. 

It  is  conceded,  that  the  security  should  stand  for  the  val- 
id claim  alone.  As  to  the  other  claims  set  up,  the  maximi 
spoliatus  ante  omnia  restituendiiSy  cited  by  the  Chancel* 
lor,(jr}  applies.    That  what  is  illegally,  violently  or  fraud- 
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nloitlf  obtained,  should  be  absolutely  and  unconditionally  albanTi 
lestoredy  is  a  rule  not  only  of  the  civil  and  moral,  but  also  ^^^^^^' 
of  the  levitical  law.  M'Donaia 

It  may  be  said,  that  violence  to  personal  property  is  not      NcUmo. 
that  kind  of  duress  which  shall  avoid  solemn  instruments ; 
but  technical  duress  to  the  person  is  not  necessary  as  a  foun- 
dation f6r  relief  in  Equity.(y)    In  Fell  v.  RUejfj{z)  the       (y)     Bao 
the  Court  declared,  that  "  fraud  and  imposition  are  excep-  ^'  aZ^tS 
tions  to  all  rules  whatsoever."    Equity  will  relieve  against  Oentrui  ▼.  So- 
securities  obtained  in  violation  of  morality.  497"'  p„  ^or! 

But  we  are  told  that  the  respondent  is  not  to  be  relieved  Y^^^\J^ 
because  he  was  forced  to  make  his  will  before  he  gave  the  ch.  26e.  Jaa 
security;  and  much  has  been  said  about  a  family  agreement  3*d^^"2? 
This  was  produced  by  the  same  violent,  oppressive  cause,  666.  ReigaiY. 
and  the  same  sacrifice ;  that  this  was  an  agreement  which  ch.  Rep.  406, 
equity  will  enforce,  is  begging  the  question.    Yiolence  lies  ^  ^J**»  ^^ 
at  its  root ;  and  though  no  injustice  may  have  been  done  to  PoweU,i  Vea 
the  rest  of  the  family,  was  there  none  in  compelling  tfie  ^^g\^c^ 
respondent  to  this  premature  arrangement?    But  the  in-  S81. 
justice  is  not,  of  necessity,  confined  to  the  respondent. 
It  may  extend  to  the  other  members  of  the  family,  from 
changes  by  death,  or  the  losses  and  ultimate  insolvency  of 
the  father. 

It  is  said,  that  the  respondent  has  committed  frauds  on 
M 'Donald.  Be  it  so.  But  has  he  committed  any  fraud  in 
this  transaction,  or  any  way  connected  with  it  ?  Suppose 
one  passes  a  counterfeit  bill,  and  after  the  remedy  is  barred, 
the  injured  person  retorts  by  passing  back  another  in  return, 
will  the  circumstances  of  the  previous  fraud  protect  him 
fix>m  the  state's  prison  ?  If  M'Donald  has  been  defrauded, 
let  him  go  into  a  Court  of  Equity.  The  very  defence  in- 
volves an  admission  that  he  has  stretched  the  law.  The 
statute  allows  a  set  off  of  debts,  but  it  has  extended  no  far- 
ther. To  recdve  other  claims  as  a  set  off,  would  be  to  make 
every  man  his  own  avenger.  Tou  can  never  dlow  this, 
then,  by  the  way  of  set  off,  unless  you  assume  legislative 
power,  and  extena  the  law  to  a  case  from  which  i^  has  plain- 
y  been  withholden  ty  the  legislature. 


1^0  CASES  IK  THfi  COXmr  Of*  filCRORS 

ALidA^T)       6tit  here  is  no  firatid  dti  ihe  part  of  the  respondent,  (thd 
Dec.  1828.    ^^^^j^g^j  examined  the  evidence  urea  this  point,)  or  if  othter- 


M'Douald     wise,  the  account  on  this  subject  was  long  3ince  do^  hf 
KeiLoiL      the  various  law  suits  between  the  parties ;  or  being  long  tm- 
tisceiient  to  the  bond  dnd  fioortgage^  it  cornea  back  i&  thii 
questi6n  of  set  off. 

The  set  off  is  not  in  issue  by  the  pleadings,  and  notiung 
is  better  settled  than  that,  in  Chancery  as  well  as  at  law^ 
fhe  recovery  or  defence  must  be  Mcundum  M^dta  el  prth 
(^  Jame$Y.  i,ata.{a)    This,  alonb,  would  be  h  fatal  objecfkm  to  the  de^ 
John.      Rep.  fence,  if  technical  ground  were  nebessary^    But  the  otjec- 
^^'  tiohs  reding  tipon  general  principles  are  equally  strong. 

Aside  fbotn  the  principle,  which  the  Chancellbr  has  estab- 
lished upon  authority  not  to  be  shaken^  diat  what  b  obtain** 
ed  by  fraud  must  be  absolutely  lestoied,  tiie  rules  in  rela- 
tion to  set  off  are  eqtially  plain  against  the  admissibility  of 
flie  cross  claims  insisted  on  by  M'Donald.  What  are  thesn 
tuies? 

At  common  law,  there  was  no  Set  off.    It  should  be  bonnr 
in  mind  that  this  is  a  proceeding  to  redress  a  tort.    l%e  n«r 

(h)  Mont  on  ^^  ^^  ^^^  tespohdeht's  claim,  and  those  attempted  to  be  in- 
Bet  off,  17.  troduced  against  it,  equally  forbid  the  set  ofi^  TO  warrarit 
KeeLr  t.  Ad-  *  ^et  off  says  Montague,(6)  "  There  must  be  mutual  deltsP 
<m8, 3  Cainee'  «  A  Set  off  cannot  be  pleaded  to  an  adtion  Upon  a  tort.'Xc) 

(S)  Mont  on  Nor  to  damages  due  upon  a  special  agreement.(c{}  In 
cSr<fon^'  ^v  ^^^^^  ^^  "^*  ^-  'SSfrf  cWanrf,(e)  which  was  covenant,  and  an 
Botone,  2  attempt  to  set  off  damages  for  breaches  in  the  same  cove- 
isoT  issf^a  "si^^j  ^-^'  Mansfield  said,  "  I  take  this  plea  to  be  merely  for 
j¥hth  vJ'  *^®  purpose  of  delay.  The  act  of  parliantent,  and  the  tfea- 
Rep.  37a  ^'  son  of  the  thing,  relate  to  mutual  debts  twily.  These  dama* 
^^{e)  Cowper,  ^  ^^  ^^  debts.    An  indebUcUti^  itstHMpsU  could  nOt  be 

*(/)  6  T.  R.  brought  for  them."  The  saihe  jxAnt  was  detJermined  ac- 
^%)  4  John,  c^idingly,  in  Weigalt  v.  Watef'Sjif)  smd  Livingst&n  v. 
Ch.  Rep.  287.  Lmng^^^ort,  in  equity .(g^)  Itideedthendeisthesaniebotfiat 
T.  Lyw^'^l  law  aild  in  equity.(A)  Evans  in  his  commentary  on  Po* 
351!'  358,^^  thier,(t)  says  that,  "by  the  eothmdn  law  of  England,  if  the 
360,'  and'  tho  plaiiltiff  was  indebted  to  the  delfehdant  in  as  mut^h  or  more 
STpa^'^i^l  than  the  defendant  wite  IhdebleA  to  hlW,  it  Was  66  defence." 
v«>t«i-  He  places  the  right  of  set  off  upon  the  stat.  2  and  8  Geo. 

^oL  119.    ^*  2,  enacted  here ;  and,  as  appears  by  several  of  the  autho^ 


or  THB  STATO  OF  NEW  TCHOL 


Ul 


itifi  \riiipti  we  \iW9  eitad,  Ibe  oaostiuctioB  i'|»ii  ours,  and 
IbQ  EogU$h  itatut€fl  )ias  always  been  the  aame.  It  is  firom 
Ppthiei's  head  of  set  off  or  compmsaHon^  aa  it  is  called  in 
the  ciyil  law,  that  the  ObanceUox  has  taken  the  maxim 
eomidaiQed  ot  as  in^plieable.  Ppthier,(j)  introduces  it 
by  saying,  that,  ^  in  the  case  of  spoliation,  no  oompensatioo 
can  be  opposed  against  the  demand  fox  the  restitution  of  the 
things  of  which  ^ny  person  has  been  plundered,  aceoniiag 
tp  the  well  known  maxim,  spoUatt^i  txnU  omnia  restUuem- 
du9.  T.  SebaaL  de  Medieis  Trad.de  Cktmpens.  P.  2,  s. 
88."  Let  it  not  be  said  that  the  claim  hers  comes  in  any 
other  character  than  that  of  a  set  oC  M'Donald  claims  to 
.hold  a  mortgage  on  account  of  a  debt  which  the  respondent 
liadasswned. 

The  decree,  then,  equitably  places  the  parties  where  they 
were,  and  throws  them  back  upon  their  legal  and  equitable 
rights,  as  they  stood  beibre  the  sale.  H'Donald  is  deprived 
of  nothing  but  what  he  obtained  illegally.  Here  is  no  pre- 
sence, therefore,  for  applying  the  maxim,  that  equity  wiU 
not  take  away  a  legal  right,  because  tbeie  is  noae.  4s  to 
the  rights  of  third  personSi  it  may  be  trpe  that  a  lega^l  ad- 
vaiitage  will  not  be  rigidly  scrutipi^,  though  perhaps  qIk 
twined  iu  rather  a  questionable  manner,  But,  in  general, 
wherever  one  means  to  protect  himself  by  a  legal  adFantage, 
it  muet  have  been  obtained  foirly.  And  so  are  all  the  au- 
thorities, if  we  except  Fagg's  case.  This  case  is  no  where 
reportied.  It  is  cited  by  the  Qhanpellor  frona  recollection,  in 
BuntingUm  v.  QreenviUeJil)  and  again  in  BU^hcock  v. 
SSedgwickylJc)  wfaeie  it  is  again  stated  from  recollection,  but 
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52,  3. 
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materially  different  in  point  of  fact.*^'  It  is  then  repeated  from  ^^9. 
Yemon,  in  the  1.  Eq.  Cas.  Abr.  354.  It  was  but  slightly  ad- 
verted  to  m  bo^  instances,  and  as  the  c^se  is  stated  \n  the 
2  Temon,  had  the  legal  advantage  tbexe  supposed  been  en- 
joyed, it  would  have  been  a  reproach  to  the  administr^ition  pf 
justiee. 

The  oljec^jon,  that  we  should  corns  with  elean  hands, 
piooeeds  with  an  ill  gnuoe  from  a  man  whose  hands  ape 
etained  with  firand,  and  one  who  has  driven  us  here  for  re- 
lief. The  maxim  relied  upon,  that  when  both  parties  are 
equally  guilty,  the  Court  will  not  interfere  between  them, 
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but  leave  them  to  hold  whal  the^  have  acquiredi  might JobI 
as  well  have  been  applied  to  our  side,  to  show  that,  having 
been  successful  in  the  Court  below,  this  court  should  leave 
us  in  possession  of  the  decree  which  we  have  obtained. 

The  delay  is  no  objection.  Nothing  short  of  the  statute 
of  limitations  can  come  in  this  shape,  and  it  is  enough  that 
there  has  been  no  act  confirmatory  of  the  sale  or  securities. 
The  insolvency  and  assignment  of  the  property  of  J.  Neil- 
son,  jun.,  does  not  vary  the  case.  The  assignment  to  the 
feUfaer  was  m  trust,  for  all  the  creditors,  of  whom  M'Donald 
is  one;  and  the  inventory  and  discharge  did  not  take  place 
till  after  the  bill  was  filed. 

The  releases  are  a  part  of  the  assignment,  and  the  bond 
and  mortgage  are  the  consideration  of  both.  The  latter  be- 
ing done  away,  both  the  release  and  assignment  cease  to 
operate* 

Lastly,  OrifTetfa  &  Eddy  aie  not  competent  witnesses. 
They  are  charged  as  coadjutors,  and  are  liable  for  costs. 
This  is  called  a  contingent  interest.  The  same  rule  would 
make  every  defendant  a  witness.  His  interest  is  contingent, 
in  the  same  sense ;  for  it  is  not  known  till  judgment  The 
true  rule  is,  that  where  the  evidence  puts  them  on  their  de- 
fence, they  are  incompetent.  Their  testimony  then  becomes 
necessary,  in  exculpation  of  themselves.  Besides,  F.  Liv- 
ingston was  a  party  to  the  execution.  He  had,  in  this  point 
of  view,  an  interest  independent  of  being  a  particepsfrau- 
(Z)  6  Joha  dis.  The  case  of  Teirnan  v.  Wilaon,{l)  and  Wooddye  v. 
(m)  lloy.  59.  JBai/y,(m)  show  that  we  might  have  made  Grifieth,  the  de- 
puty, a  party,  even  in  law.  This  consideration,  alone,  should 
exclude  him. 


7.  /.  Oakley,  in  reply.  It  is  not  denied,  that  in  the  ab- 
stract, here  has  been  a  severe  and  harsh  exercise  of  legal 
rights.  But  if  it  be  true,  as  set  up  in  the  answer,  that  there 
had  been  a  concert  on  the  part  of  the  respondent  and  his 
son,  with  intent  to  defraud  M'Donald,  which  had  been  car- 
ried into  efiect,  the  case  then  presents  no  violation  of  mo- 
rality, in  his  attempting  to  avail  himself  of  a  legal  advan 
tage  to  redress  the  injury. 
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IfefiMe  we  examine  the  case,  ve  ought  to  detennine  what    auiant, 
^vitnesses  are  to  be  heard.     Aie  Griflfeth  and  LiTingston    J^^^^s^^ 
competent?    It  is  said  not,  because  they  are  charged  with     H'DquM 
fiaudulent  combioatioiL    .  Bat,  in  this  way,  all  witnesses      iwhb. 
may  be  disqualified  by  a  complainant    The  allegation  in 
the  bill  is  not  enough  to  produce  such  an  effect    No  decree 
is  prayed  against  them ;  and  they  have  no  control  over  the 
bond  and  mortgage,  the  subject  matter  of  the  suit    Their  in- 
terest, then,  must  depend  upon  their  situation,  as  it  appears 
from  the  evidence.(n)    As  to  costs,  they  can  be  in  no  dan-     (•)  PM^ek 
ger,  for  the  mortgage  is  retained  in  the  decree,  to  tlie  amount  Wom^  S88. 
of  the  judgment,  and  it  is  agreed  to  have  been  retained  pro- 
perly.   This  is  abundantly  sufficient  to  discharge  all  costs* 
But  the  doctrine  is  settled  in  fitvor  of  their  c(mipetency.(o)     (•}  Behee  h 
Even  a  guardian,  ad  lUemy  for  the  complainant,  is  not  in-  g^^  \f  ^^ 
competent,  though  liable  to  costs,  if  tfiey  are  decreed ;    and  ^^  \J*^^ 
the  reason  is,  because  the  costs  are  within  the  discretion  of  Speaoer,    l^ 
the  Chancellor :  they  are,  therefore,  considered  contingf!nt(p)  ^^  *^  ^ 
The  case  of  CSofton  ▼.  Luitrelj{q)  is  directly  in  point     So  577,  a 
is  the  case  of  Man  v.  Ward,{r)  and  these  cases  go  upon  ^^  tL^S^ 
the  general  rule,  that  where  no  decree  can  be  had  against  ^^  ^  ^^ 
defendants,  where  they  are  not  substantial  parties,  there      (q)  i  Atk. 
they  are  admissible.(«)    Their  interest  is,  in  such  cases,  en-  ^k  ^  j^^ 
tirely  contingent  d9& 

It  is  not  questioned,  that  by  a  concurrence  of  accidental  Y.c^rvonH&m 
circumstances,  we  hare  been  enabled,  through  a  rigorous  ^^  ^^^^* 
exertion  of  legal  right,  to  redress  previous  injuries.  But  350,  i.  Wku* 
much  labor  has  been  exerted,  to  prove  what  we  do  deny,  ^^J  y  ^ 
viz.  that  there  was  a  pre-concert  among  the  appellants,  to  Bm.  549»  550 
effect  this  purpose.  Yet  this  is  equally  immaterial,  if  our 
acts  were  legal. 

But  take  the  other  view  of  the  subject  Suppose  combi* 
nation  material — the  rule  is,  that  the  answer  of  one  defen- 
dant is  not  evidence  against  the  other.  Both  at  law  and  in 
equity,  a  man  is  not  implicated  by  the  declarations  of  anoth- 
er, unless  he  is  present,  and  either  assents  or  does  not  con- 
tradict them.  Another  rule  is,  that  where  a  fact  js  charged, 
but  denied,  in  order  to  do  it  away,  there  must  be  t  contradic- 
clou  by  two  witnesses;  and  the  Court  will  never  presume 
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mdTe  from  glTencircomstaDces  than  is  nooessary  to  ftccdnnt 
for  tbem.  How  the  only  charge  of  combinatioA  is  with  a 
fiem  to  compd  an  assumptioo  of  J.  Neilson  junior's  dsbt& 
There  is  not  a  partiele  of  pr0eoce  that  this  was  erer  an  ob- 
ject of  either  of  these  appellants.  They  never  expected  it 
They  expressly  an  i  solemnly  deny  this,  and  it  must  be  mads 
out  by  move  dian  one  witqess.  Wheie  a  diarge  in  the  bfll 
is  explicitly  denied,  the  Court  will  not  dightly  reject  the 
answer.  This  denial  is  attempted  to  be  repelled  by  circum 
stances  alone ;  and  there  is  no  proof  whatever,  of  previous 
fiombinatios),  with  the  view  alleged,  nor  with  any  view,  ex* 
eept  at  one  or  two  insulated  converaataons.  One  was  with 
Gri&th,  before  tfie  sale,  which  he  explains  away ;  the  other 
with  M'Donald  and  others,  stating  confessions  subse- 
quent to  the  sale.  Both  amount  to  but  little,  and  being  a 
most  suspicious  kind  of  evidence,  at  beat,  and  made  without 
the  knowledge  or  assent  of  other  defendants,  should  never 
he  received  to  countervail  the  solemn  denials  set  up  in  die 
answer,  by  any  of  the  defendants.  As  to  Griffeth's  declitr 
mtions,  admitting  them  to  be  as  sworn  to  by  Hunler,  you 
nie  to  presume  no  more  than  will  account  for  them ;  and  bi9 
intent  to  sell  as  rapidly  as  possible,  under  the  direction  of 
l^'Donald,  is  all  that  can  be  presumed  within  the  rule.  Ed- 
dy's conduct  is  accounted  for  by  the  fact  that  he  was  bid-* 
ding  to  secure  a  debt  of  his  own.  This  is  enough,  indepen- 
dent of  the  other  evidence,  which  is  also  stroog.  He  ofiers 
if  his  debt  can  be  p^id,  to  advance  the  money,  and  ^top  M'« 
PooaJd^s  operations.  He  must  be  implicated,  it  seemsi 
merely  because  he  goes,  bids,  and  buys  for  specie. 

Bm  appose  the  whole  charge  of  combination  to  be  true. 
Even  if  it  be  illegal,  can  this  affect  a  legal  act?  The  de- 
xnand  of  specie,  and  the  respondent  being  a  rich  man,  worth 
$20,000,  form,  it  9eems,  the  law  of  his  case  against  the  sale. 
Suppose  hii9  worth  $lQfiOO — the  rule  is  just  one  half 
as  strqng  i  and  when  yon  conoe  down  to  the  poor  man,  it 
ceases  to  apply.  But  the  truth  is,  the  question,  as  to  the 
demand  of  specie,  and  the  manner  of  proceeding,  was  one  of 
mera  discretion  in  the  officer,  which  he  might  exercise  one 
way  or  ^  other,  a(  bi»  plaa^ore ;  apd  Brap  v.  .  .  >    ,  cited 
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m  tbft  opening,  is  a  conipkca  (HosmtiiMi  of  the  rule  vhteh 
foTerns  in  iJtUB  case.  Bank  bills  wem  veAisei  from  mere 
pjqu^  yet  the  Court  denied  an  ii^aootion  to  stop  the  sale  of 
the  goods  distrained*  A  Coorthan  just  as  niMcb  right  to  say 
tt^td  M'Donald  shall  leeeiY®  hank  bilis,  as  they  haTe  lo  SQt 
asi^e  this  sale.  If  the  transaotion  was  legi^l,  the  seTerity  of 
the  pcQceeding  was  a  ease  for  the  determination  of  his  own 
consdence.  There  is  no  pretence  diat  the  act  of  sale  wa9 
hurried.  Sufficient  time  was  taken  &t  Ihis  porpoae,  an^  the 
sale  was  perfidctly  vegtUar. 

But  the  proceedings  have  been  lUceQed  to  an  effi>rt  to  peer 
TBDt  coqipeUtion  among  bidders,  which  it  is  agreed  should 
avoid  a  sale.  That  is  where  the  Sheriff  may  act  othef- 
wise,  without  being  possibly  accountable.  Here  be  might 
hare  been.  The  respondent's  eircumsCances  cannot  con- 
trol the  rule.  Whether  his  property  was  abundant  or  scan- 
ty, in  either  ease  there  was  a  possibility  of  injury  to  the 
Sheriff^  had  he  disobeyed  McDonald's  directkms.  That  the 
whole  must  have  been  matteir  of  discretion  is  plain,  from  the 
very  ciioumstance  that  the  law  gives  no  rule.  What  are 
current  bank  billa?  Are  they  those  on  the  bank  of  Niagar 
ra,  or  on  the  banks  of  New  York  ?  Is  their  goodness  or 
badness  matter  of  law?  Can  degrees  of  perversion^  as  it 
is  called,  be  thus  settled  1  No.  The  deputy  proceeds  with 
piomptnees,  and  obeys  the  plaintifi  at  those  very  points 
where  obedience  was  a  duty.  Ab  to  grouping  the  propertyi 
find  whether  it  shall  be  sold  in  lots  or  separately,  to  whi4^ 
aeveral  of  the  cases  cited  on  the  other  aide  relate,  this  is 
another  affair^  in  which  the  discretion  of  the  officer  comes  in  j 
but  this  does  not  apply  either  to  the  demand  of  specie  or  the 
postponement.  Why,  then,  is  tlie  great  sacrifice  of  propow 
ty  pressed  upon  us  ?  If  the  sale  was  illegal,  this  was  enough. 
It  should  be  set  aside.  If  legal,  the  sacrifice  was  a  natural 
consequence,  which  cannot  be  made  the  basis  al  relief 
There  was  a  regular  advertisement ;  but  had  it  been  other* 
wise,  the  sale  would  have  been  valid. 

It  is  said  the  sale  was  oppressive  and  tyrannical,  a  species 
of  duress  whidi  rtiould  avoid  the  bond  and  mortgage.    But 
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ALBANY,    mrhat  is  this  oppression  and  tyranny  ?    The  amount  of  it  is, 
^^^^^'    that,  by  legal  moans,  M'Donald  obtained  these  securities. 


M'Doaftld  Take  the  case  of  a  suit  commenced  and  driven  to  judgment 
N«UMn.  ^^^  execution,  for  a  debt,  which  leads  the  defendant  to  com* 
ply  with  the  demands  of  the  plaintiff,  for  a  farther  security : 
it  is  equally  easy  to  decry  all  this  as  oppressive,  abusive,  ty- 
rannical,  d6C  When  are  you  to  dmw  the  line  7  The  law  has 
prescribed  its  own  rules.  Property  cannot  be  sold  without  a 
judgment,  execution  and  advertisement  Are  all  the  legal 
guides  to  be  rejected,  or  confounded  with  mere  discretion  ? 
Eddy  offered  the  i^espondent  specie,  to  redeem  the  execu- 

the  lu^ment  ^^^^M  ^^^  ^^  ^^^^  ^^  declined,  because  a  trifling  premium 
of  Eddy*!  CUM  was  demanded.    What  extraordinary  danger,  then,  did  he 
^        '    stand  in?    Was  he  89  entirely  in  M'Donald's  power  as  to 
be  unable  to  help  himself?    Suppose  he  had  refused  to  bor- 
row the  money  at  all.    He  was  helpless  only  to  the  amount 
of  the  premium.    It  is  jriain,  from  the  evidence,  that  he  ob- 
stinately refused  to  exercise  the  means  within  his  reach* 
"Then,  after  the  sale  is  carried  on  for  some  time,  with  the 
advice  of  his  counsel  and  friends,  and  in  consideration  of 
surrendering  the  sales,  and  giving  the  releases  and  assign* 
ment,  he  assumes  the  debt  of  his  son,  by  way  of  advance- 
ment upon  a  family  arrangement    This  is  a  very  ordinary 
advancement    It  was  the  simple  act  of  paying  the  son's 
debt,  and  taking  it  out  of  his  portion.    The  son's  consent 
was  not  necessary.    The  respondent  had  before  oflbred  to 
(ti)  Vid.  the  purchase  these  very  debts,  at  five  shillings  on  the  pound.(ii) 
i0t  conciading  This  distinguishes  it  from  the  case  of  Nkkolls  v.  iVtcAotts, 
c^  JdflUce'f  (1  Atk.  409,)  referred  to  by  the  Ghancellor,(t7)  where  there 
^^(•M  John.  ^^  *^®®"  °^  previous  negotiation.    In  the  present  case)  the 
Ch.  Rep.  3u.  transaction  was  little  more  than  the  consummation  of  an 
old  bargain  ;  and,  being  reasonable,  should  not  beset  aside; 
It  is  said,  on  the  other  side,  that  the  authorities  which  we 
cite  present  the  case  of  advantages  obtained  legally ;  and 
that  none  but  Sir  John  Fagg's  case  go  farther  than  to  protect 
agreements  thus  obtained.    But  the  cases  are  abundant  to 
show  that  the  reason  of  the  thing  is  the  only  question  in 
'    Chancery.    Thus  usury,  duress,  &c.,  if  set  up  and  proved 
as  a  defence,  wholly  avoid  the  instrument  sought  to  be  en 


OP  THS  STATE  -^F  NEW  T(MJL  |67 

f>roed ;  but  on  a  bill  filed,  tbt  complaioaat  is  bolden  to  do    ALBANYg 
full  equity  before  he  will  be  relieved.    So  here,  if  there  is  a     '^^^  18^ 
technical  duress  sufficient  to  avoid  the  securities  at  law,  let     M'DwmUL 
it  be  done.     But  coming  here,  as  complainant,  the  party      f{^rm 
must  be  judged  according  to  the  rules  (^  equity ;  and,  as  a 
condition  of  relief,  must  do  what  is  reasonable  on  his  part 
The    respondent   acted    under   the    advice    of    counsel. 
Whether  this  advice  was  right  or  wrong,  is  not  the  question. 
It  is  enough  that  his  act  appears  to  have  been  in  the  pre- 
sence of,  and  by  the  aid  of  counsel,  and  therefore  deliberate. 
In  Stapleton  v.  Stapletonjl^w)  it  is  said,  '<  This  Court  al-     («)  i  Atk 
ways  considers  the  reasonableness  of  the  agreement;"  and  ^%)  3  2^591 
PuUen  V.  Recidyjijs)  and  Stephens  v.  B(Ueman,(j/)  show     (y)  1  Br.Clk 
that  though  there  be  a  mistake,  or  the  bargain  unequal,  it      ^ 
will  not  be  set  aside,  if  made  under  the  advice  of  counsel. 
In  Payne  v.  Dudley^{z)  it  is  said,  "  Courts  of  Equity  never  ^^i^^^ 
interfere  to  deprive  the  plaintiff  at  law  of  any  legal  advan- 
tage which  he  may  have  gained,  unless  the  party  seeking 
relief  will  do  complete  justice  by  paying  what  is  really  due. 
Indeed  they  have,  upon  the  same  principle,  gone  so  far  as 
to  refuse  their  assistance,  in  relieving  against  a  judgment, 
obtained  by  fraud."   The  case  of  Cranstown  v.  Johnston j  ci- 
ted in  the  opening,  was  decided  upon  this  ground.      Thus 
the  Court  will  not  look  to  the  manner  only,  but  the  matter 
of  the  agreement,  and  withhold  their  assistance  until  every 
thing  reasonable  is  done. 

Here  was  a  negotiation  for  an  entire  settlement,  not  only 
between  the  respondent  and  M'Donald,  but  between  them 
and  the  son.  All  debts  due  both  from  the  father  and  son 
are  released.  Now  the  son  is  no  party  to  the  bill ;  and  can 
never  be  concluded  by  the  proceedings  in  the  suit.  The  de- 
cree, then,  presents  this  case :  the  father  first  negotiates  the 
release  of  the  son,  and  then  goes  to  equity,  gets  relieved 
himself,  and  thus  procures  the  dischai^e  of  both.  It  is  no 
answer  to  so  plain  an  absurdity,  that  the  son  is  insolvent 
He  may  be  a  man  of  property  hereafter,  and  be  compelled 
to  pay  the  debt.  The  rule  as  to  parties  is  not  matter  of  de- 
gree, to  be  determined  by  speculation  and  prol  ability.  Mc- 
Donald, alone,  has  a  right  to  compute  the  value  of  the  debt ; 
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and  if  tfieYe  is  any  thing  in  the  rule  that  you  will  not  relievt 
till  the  parties  can  foe  fully  remitted  lo  their  yespective  rights, 
you  will  refuse  relief  in  this  instance.  You  never  can  so 
modify  the  decree  as  to  a^t  the  rights  of  the  son.  Be* 
sides,  he  has  since  been  discharged  under  the  insolvent  act, 
by  the  aid  of  his  father,  who  is  the  assignee  representmg  the 
rights  and  liabilities  of  the  son.  M'Donald  has  tl  s  lost 
one  of  his  principal  remedies. 

But  if  these  securities  are  not  to  stand  for  the  whole  claim, 
what  shall  they  stand  for?  The  Chancellor  correctly  ad- 
mits that  they  are  good  for  something.  We  do  not  urge  any 
claim  by  way  of  set  off.  We  know  this  cannot  be  Allowed. 
All  we  say  is,  that  here  is  a  legal  security,  which  must 
stand  for  all  the  demands  taken  into  contemplation  by  the 
parties  to  the  contract,  even  had  they  been  damages  for  an 
assault  and  battery  or  any  other  tort.  It  is  enough  that  the 
claims  of  M'Donald  might  have  been  pursued,  or  even  that 
he  might  have  attempted  to  pursue  them  against  the  respon- 
dent For  these  the  respondent  insisted  upon  a  release, 
which  certainly  applied  to  the  frauds  practiced  by  the  re- 
plevin, and  the  respondent's  wrongful  act  in  appropriating 
the  avails  of  the  raft.  As  to  the  property  declared  for  in  tho 
replevin,  the  right  was  settled  by  the  suit  at  law.  For  that 
which  the  respondent  omitted  in  his  declaration,  he  might 
have  been  pursued  as  a  trustee  in  a  Court  of  Equity.  The 
raft-claim  stands  on  a  still  stronger  ground.  Admit  that 
tiie  contract  was  executory  and  would  not  technically  p^ss. 
the  timber,(a)  the  consideration  of  the  sale  (a  pre-existing 
debt)  was  paid.  That  contract  could  have  been  enforced 
as  an  e(][uitable  right  against  both  father  and  son,  the  former 
having  full  notice ;  and  declaring  that  M'Donald's  debt  is 
the  last  which  his  son  shall  pay.  To  produce  still  further 
injustice,  the  respondent  waits  till  all  remedy  upon  the  raft 
agreement  is  barred  by  the  statute  of  limitations  before  he 
comes  for  redress  against  these  securities.  Turn  him  round, 
tiieti,  and  place  him  upon  his  legal  rights. 

But  it  is  said  the  pleadings  have  not  set  up  our  adverse 
claims.  It  is  entirely  immaterial,  whether  this  be  so  or  not. 
When  our  securities  are  assailed  by  the  respondent's  plesc- 
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kigs^  we  have  a  right  to  show  the  whold  ihattorf  in  ihfdef  to 

lepd  his  ciaim,  as  essentially  coar  ecttd  with  it    Thej^ted*    ^^^^^* 

iiig%  however,  do  tell  the  whole  story*    We  M  up  the 

fnttidalent  proceedii^  of  the  respeodeDt  ab  the  teascMi  fiyf 

demanding  specie  and  makiiig  advailtageouii  salte ;  andal« 

lege  that  he  was  morally  bound  to  reAMid  to  M'Donald  the 

avails  of  the  raft  and  other  property^  d^.    This  is  sufficient 

No  particular  form  of  words  is  neoessary.    The  fintud  is 

presented  in  the  answer  as  we  cbdm  to  use  it  heiOi  by  wny 

«rf  repelling  the  demand  set  up  in  the  bilL 

WooDWORTH,  J.    The  object  of  th^  bill  is,  to  be  lelieT-    Obj«etof  the 
ed  against  a  bond  ahd  mortgage,  given  by  the  respdodent 
to  William  M'Donald,  and  a  note  of  fifty  doUacs  to  Seth 
Eddy 

The  appdlants  are  chaiged  as  parties  to  a  fraudulent  com*    Tie  cfaugM 
binatioiv  to  >ppress  the  respondent,  by  the  sacrifice  of  hid 
property  at  a  SueriflT^  sale^  in  order  to  indemnify  theraselvea 
for  certain  debte  against  John  Neilson,  jun.,  ci  son  of  the 
Respondent 

On  the  22d  Nov.  1819,  ibe  api^llants  and  others  attended  Statameat  of 
the  sale,  when  personal  property  to  a  large  amoimt  wad 
sold  by  Grifietb,  and  purchased  chiefty  by  HPI>onald  and 
Eddy.  It  is  not  necessary  to  occupy  time^  by  a  minute 
statement  of  facts.  I  shall  metely  observe,  that  the  respon* 
dent  was  a  man  in  affluent  circumstances,  having  a  larga 
teal*fuid  personal  estate  of  from  12  lo  $16,000.  The  amount 
of  the  ezecuti<m  was  $480  83.  It  appears  that  the  recpon* 
dent  requested  Grifibth,  the  officer,  to  delay  the  sale,  until 
he  could  send  about  three  miles  and  procure  the  money ; 
Grifiblh  declined  tialdng  any  thihg  but  specie.  The  lespon* 
dent  then  offered  to  pay  in  specie  the  next  day,  <Nr  as  sooil 
as  a  p^Mn  could  go  to  Wateiford  and  return :  security  was 
offered  for  the  perfonnance.  These  propositions  were  ib» 
jected  on  the  ground,  that  M'Donald  inmsted  on  an  immedi* 
ate  sale,  although  the  execution  had  been  but  a  fisw  days 
in  the  officers  handa  McDonald,  in  his  answer,  adrntti 
(he  demand  bf  specie  was  with  the  view  of  preventing  thA 
f^HpbndentGMiioltainingfhe.dieuisof  fcatii^^  the  esteo* 
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ALBAKVy    tion,  with  as  much  facility  i  fi  he  otherwise  might  have  donei 
^^^^^^^^    and  with  the  view  of  makitig  advantageous  pmchases,  in 
]f>]>ouaid    the  hope  of  saving  a  large  amount  due  to  him  from  John 
NtilMB.      Neilson,  jun. ;  believing  that  the  respondent  had  fraudu- 
lently combined  with  his  son,  to  prevent  the  collection,  and 
was  morally  bound  to  refund  the  avails  of  a  raft,  of  which 
he  fraudulently  got  possession.    After  selling  the  out  door 
property,  and  when  the  oScer  was  about  to  commence  the 
sale  of  the  furniture,  the  respondent  was  prevailed  on  by 
the  advice  of  his  friends,  and  in  order  to  prevent  a  further 
sacrifice,  to  make  an  accommodation,  by  which  $2600  was 
secured  to  BTDonald  in  satisfaction  of  the  execution  and 
his  debt  against  John  Neiison,  jun.    The  property  sold  was 
VlHiether  the  then  given  up. 
benphold. ^*^      I  ^ave  thus  glanced  at  the  material  facts  ;  the  question 
is,  can  a  contract,  entered  into  under  such  circumstances, 
be  upheld  in  a  Court  of  Equity  1    I  am  clearly  of  opinion 
it  cannot,  without  overruling  long  established  and  well  set- 
tled principles,  hitherto  considered  of  vital  importance  to 
protect  against  that  species  of  oppression,  which  is  sought 
to  be  justified  under  the  forms  of  law.    With  respect  to 
Ofllcer  to  Qriffeth,  certain  duties  devolved  on  him  as  a  public  oflicer ; 
lawful  meani  he  was  undoubtedly  to  take  all  necessary  and  lawful  means 
to  McuM  debt  ^  comply  ^ith  the  exigency  of  the  writ,  and  thereby  to  se- 
cure to  the  plaintiff  in  the  execution,  the  fruits  of  his  reco- 
But  time,  very.    As  to  time,  place  and  manner  of  sale,  a  sound  discre* 
ofSaierin*  fcS  ^^  ^^  Vested  in  him ;  but  in  full  confidence  that  it  would 
discretion.        ^^^  \^  abused.    It  is  indispensably  necessary  to  the  due 
administration  of  justice,  that  the  exercise  of  this  discretion 
should  never  be  under  the  direction  of  one  party,  so  as  to 
Not  to  obey  oppress  and  bring  ruin  on  the  other.    The  officer  is  bound 

one  party,  eo*^*  ,..         '='._  /.i«..  ^i 

as  to  oppress  to  consult  his  owu  judgment,  to  act  firmly,  but  temperately, 
the  oUier.        ^^^  |j^  ^^  ^g^  ^^^  j^^  without  just  reprehension,  lend  himr 

self  to  the  views  of  either  party,  or  become  the  instrument 
to  avenge  their  real  or  imaginary  wrongs. 
d^^^iT'wSl  '^^^  conduct  of  the  officer  was  altogether  unjustifiable, 
able,  wanton,  wanton  and  oppressive  ;  it  is  neither  palliated  or  excused, 
^SSf^o?!  by  proving  tbat  he  acted  under  the  orders  of  the  plaintiff 
^'"^  in  the  execution.    After  property,  valued  at  ^1200  and  up- 
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ymxda  had  been  sold  forfSOO,  a  suspension  takes  plaoe,  tfie    albaxTj 
negotiation  is  concluded  and  the  mortgage  given.    Did  the     ^^^'^ 
parties  treat  on  equal  teims  1    Was  the  respondent  under  no     WUmM 
restraint?    Was  he  induced  to  compromise  to  save  his  pro-      NtttiMi 
perty  from  further  sacrifid^?    It  seems,  to  me,  there  can  be 
but  one  opinion  on  this  subject  If  so^  can  a  lawful  contiactbe 
upheld  by  such  means  1    Here  was  a  pressure  upon  dis* 
tress,  which,  in  the  view  of  a  Court  of  Equity,  entitted  the 
leGfpondeut  to  relief. 

The  bond  and  mortgage  must  stand  as  a  security  ibr  the  SeeuitiM  it 
amount  due  on  the  execution,  with  interest  to  the  time  of  •■**^  **  ^^ 
tender.  It  is  scarcely  necessary  to  cite  authorities  to  prove,^  Adranuge  u- 
that  where  advantage  is  taken  of  the  party's  circumstances,  ^^^  oij^tf* 


BO  that  he  acts  not  voluntarily  but  under  necessity;  wh^re  ftcacaweto 
a  deed  is  obtained  by  undue  influence,  and  the  process  of  ^^J^  ^^^ 
law  abused,  a  contract  resting  on  such  a  basis  cannot  re- 
ceive the  countenance  of  a  Court  of  justice*  {Niehals  v. 
iVicAob,  1  Atk.  409.  ThamkiU  ^r.  Evans,  2  Aik.  330.  1 
Mad.  243.  Omdd  v.  Oxenden,  3  Bro.  P.  C.  660.  T%am^ 
hill  V.  Evans,  6  Bre.  P.  C.  614  Lamplttgh  v.  Lamplugh, 
I  Dick.  411.) 

But  it  is  contended  by  the  appellants,  that  the  mort-  „^,rtM»**^to 
gage  ought  to  stand  as  a  further  security,  on  the  ground  that  itand  aa  aeea- 
the  respondent,  after  notice  of  IkFDonald's  equitable  interest,  "fraft'&I**^ 
firaudulently  interfered  and  prevented  his  receiving  the  avails 
of  the  raft.  The  first  objection  to  this  is,  that  the  claim  for 
the  raft  is  not  in  issue  between  the  parties,  on  the  pleadings 
in  this  cause.  The  bill  is  silent  on  this  subject  The  an- 
swer of  MDonald  professes  to  state  the  evidence  given  on 
the  trial  of  the  suit  in  replevin ;  and,  amcmg  other  things, 
alleges,  that  the  defendants  proved  that  John  Neilson,  jun., 
in  1816,  sent  a  reft  to  New  York  worth  1000  or  1200  dol- 
lars,  which  he  had  contracted  in  writing  to  deliver  to  IF- 
D(mald,  in  part  payment  of  the  debt  due  to  him ;  that  the 
raft  had  been  withheld  from  him  by  the  respondent,  who 
received  the  avails ;  and  that  on  a  trial  of  an  action  of  tro* 
ver  against  Hewit,  John  Neilson,  jun.,  testified  that  the  res* 
pendent  was  to  pay  out  of  the  avails,  certain  debts,  amo  ig 
adebtduetofiockwellandStebhins.  Inanother 


in 
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pftft  of  the  Bhsvrest,  IffDonald  etIiteB,  that  his  cdndmSt  ol 
thd  ^Id  was  in  the  hope  of  saYing  a  portion  of  the  debt 
due  to  him  from  John  Neilson,  jun. ;  but  it  is  no  where 
aTerred,  that  the  leipoodent  in  this  danse  was  bouhd  to  tx> 
ootint  fbr  th^  rafl^  nor  is  it  utged  lA  a  ground  of  eqnity,  that 
thd  bond  and  mortgage  shoilld  stand  ad  a  seouiity  fat  the 
sanle. 

It  is  impossible,  (toia  fhe  scope  of  the  answer,  to  miika 
out  that  any  such  claim  was  relied  on  in  this  cailse.  The 
prbof  given  on  the  ^al  at  lnw,  and  the  belief  that  the  res- 
pondent had  fraudulently  combined,  are  suggested  as  ju9- 
tifiable  grounds,  in  the  opinion  of  M'Donald,  for  pursuing 
a  rigorous  course  at  the  sale,  and  for  behevuig  that  the  ]^b« 
pondent  was  morally  bound  to  aooount  for  the  raft  These 
facts  are  introduced  with  otheri^  to  show  the  motives  tirhi^ 
gOTdmed  the  ap|)ellflLnt  The  respondent  could  not  conad* 
er  himtelf  called  on  t6  admit  or  deny  this  statement  It 
\ifas  hbi  put  ill  issue.  The  respondent  has  not  gone  into 
any  ptoof  r^sptotin|[  the  tsUl,  nor  the  former  trial ;  repoiring 
himself^  as  he  tirell  might  do,  that  by  the  pleadings  they 
were  not  drawn  in  question.  The  rule  laid  down  in 
James  t.  M^Kennon^  (6  John*  664,)  is,  that  "  every  ma- 
tefiS^iilra-  ^^^  allegation  should  be  put  in  issue  by  the  pleadings,  so 
tion  should  U  that  the  parties  may  be  duly  apprised  of  the  essential  in* 
qtiiry,  and  may  be  enabled  to  collect  testimony,  and  frame 
interrogatories  in  order  to  meet  the  question.^  So  also  in 
the  c^Lse  of  Sttsttiairt  v.  The  Mechanies  and  Fhrrnets  Banki 
(19  John.  505,)  it  is  laid  doiivn  as  an  undeniable  principle^ 
that  the  decree  o(  a  Cotttt  of  Equity  must  be  founded  on 
some  matter  put  in  issue  betwtsen  th^  parties.  It  is  bound 
to  decide  accofding  to  the  allegationB  and  proofs,  as  much 
as  t  Oouh  of  law« 

Bm  admitting  the  daim  foir  the  raft  is  sufficiently  alleg- 
ed to  eall  on  this  Cotift  for  an  opinion,  t^hether  the  bcwid 
and  mortgage  shall  stand,  as  k  further  security,  for  iirbaiever 
may  appear  to  have  beeii  deceived  by  th6  respondent,  T  wiU 
ne^  exaihine  its  Validity.  The  claim  is  for  unwarrantably, 
interfering,  so  as  to  p»et^t  ft  delivery  of  the  lutnbei*.  Could 
M'Donald  nudnt^  «a  Mt^  at  bw  to  it^^r  dam^ 


pat  iA  teue. 


OF  THE  STATE  OF  NEW  YOBK. 


178 


ages  7    I  apprehend  not,  for  be  never  acqidred  title  to  th^    albant, 
pioperty.    His  claim  rested  on  an  executory  contract,  made     ^^^^^^' 
with  John  Neilson,  jun.    In  MPDamdd  v.  Bhriij  (16  John.     UDinM 
849,)  die  Supreme  Coqrt  held  that  the  contract  was  execu-      NeaM. 
tory,  and  did  not  rest  tibe  property;  and  therefore  the 
plaintiff  could  not  maintain  trover  lor  the  ccmversion.    The 
right  of  action  would  be  against  John  Neilson,  jun.     The 
case  appears  to  be  this :  the  father  interfered  and  caused  the 
fund  which  the  debtor  had  stipulated  to  be  applied  to  M'- 
Donald,  to  be  diverted  and  paid  to  other  creditors.    I  think 
the  conduct  of  the  respond^it  was  reprehensible ;  but  die 
question  is,  has  the  law  provided  a  remedy  for  the  act?    It 
18  not  included  within  the  legal  notion  of  fraud.    I  have  not 
been  able  to  discover  any  authority  that  establishes  a  liabil- 
ity in  such  a  case.     None  was  adduc^  on  the  argument 
From  the  acquiesence  of  M'Donald,  after  the  decision  in  the 
cause  aga^st  Hewit,  and  no  attempt  to  sustain  a  prosecution 
against  the  respondent,  it  may  be  inferred,  that  a  recovery 
was  considered  hopeless. 

John  Neikon,  juo.,  testifies,  that  although  the  interference 
of  his  fiither  was  without  his  authority,  yet  he  afterwards 
approved  of  it,  and  that  the  respondent  has  paid  to  his 
creditors  much  more  than  the  avails  of  the  timber.  It  is 
true,' that  on  the  trial  against  Hewit,  he  testified  that  the 
debt  of  Rockwell  and  Stebbins  was  to  be  paid  by  the  re$- 
pondent,  and  on  the  subsequent  trial,  he  does  not  prove  that 
fact  If  bis  testimony  is  impeached  in  this  particular,  the 
appellant  has  had  the  benefit  of  it  in  the  replevin  suit,  in 
whichrhe  succeeded.  The  execution  in  favor  of  Rockwell 
and  Stebbins  was  held  to  be  fraudulent,  and  probably  on  the 
ground  that  the  respondent  had  paid  that  execution,  with 
money  received  on  sale  of  the  timber. 

Is,  then,  this  claim  respecting  the  raft,  for  which  M'Don- 
ald could  not  sustain  an  action  either  at  law  or  in  equity,  as 
plaintilSf)  capable  of  being  now  resuscitated  and  enforced  as 
an  equity,  which  the  respondent  is  bound  to  satisfy?  ■et'*^o^*S""* 

It  cannot  be  viewed  in  the  light  of  a  set  off.  To  consti-  miut  he  mn- 
tute  that,  there  must  be  mutual  debts.  (Montagu,  17.)  A  ^^s^^^^ 
Court  of  Equity  fallows  the  same  rules  as  a  Court  of  Law,  putiei  in  theit 
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ALBANY,    as  to  Set  off.    The  debts  must  be  between  the  parties  in  their 

Pec.  1823.    Qy^  right,  and  must  be  of  the  same  kind  or  quality,  and  be 

M'Donald     clearly  ascertained  or  liquidated.    {Duncan  v.  Lpanj  3  John. 

NeLn.      Ch.  359.    Ambler,  407-    3  Caines,  84.    2  John.  160,  155.) 

We  must  conclude  from  the  evidence  that  the  avails  of  the 

^el^d  or  ^^^  *^  ^^^  ^^  ^^®  respondent's  hands.     Although  M'Don- 

qnaiity,    and  aid  is  a  sufferer  by  the  interference  of    the  respondent, 

taineZ  ***^"  there  seems  to  be  no  doubt,  that  the  sum  has  been  fully  ap- 

A  court  of  p\[q^  iQ  Q^QY  creditors.     If  it  be  conceded  that  M'Donald 

oQiiitv  followi 

■ame  role  ae  a  could  have  no  redress,  suing  as  a  plaintiff,  it  certainly  dis- 
^^  w^t  P^s®^  ^f  ^^^  claim  to  have  the  mortgage  stand  as  a  securi- 
ty.   It  would  be  altogether  arbitrary  to  say,  that  an  in* 
jury,  for  which  there  is  no  redress  by  the  laws  of  the  land, 
should  be  recognized  in  equity,  as  a  condition  upon  which 
relief  will  be  granted  in  a  case,  of  itself,  not  admitting  of 
doubt. 
Deene  as      The  decree  as  to  Eddy  is  erroneous.     He  attended  as  a 
to  Eddy,  eno-  ^jj^jdej^  ^nd  had  a  right  to  purchase  and  retain  his  purchase. 
He  cannot  be  affected  by  the  conduct  of  the  other  appel- 
lants, ynless  there  is  proof  of  combination  between  them, 
for  the    purpose  of  sacrificing  the  respondent's  property. 
The  proof  does  not  rise  higher  than  slight  sitspicion,  and 
cannot  lay  the  foundation  for  a  judgment  or  decree.    I  will 
notice  the  principal  facts  relied   on  to   implicate    him. 
on  toSpScato  Henry  Neilson  says  he  was  impressed  with  an  opinion,  that 
bim  the  appellants  were  combined  together,  and  acted  in  con- 

cert; but  no  reasons  are  given,  except  that  Eddy  was 
present,  and  one  of  the  purchasiers.  John  Walker  says,  that 
from  the  circumstance  of  the  appellants  bidding  at  tlie  sale, 
counselling  together,  and  the  declaration  of  Griffeth,  that  he 
would  be  ruled  in  his  conduct  by  M'Donald,  he  ^believed  aU 
the  defendants  acted  in  concert  Now  the  premises  did  not 
warrant  any  such  conclusion.  The  fact  is  neither  proved 
or  disproved.  Besides,  what  connection  had  the  declarations 
of  Griffeth  with  the  question  of  combination?  .      -  • 

Walter  Broughton  says  he  was  in  the  store  of  Eddy  in  the 
evening  of  the  day  of  sale— that  M'Donald,  Livingston  and 
Griffeth  came  in — ^that  much  conversation  took  place,  and 
the  appellants  appeared  to  be  gratified  at  the  result  of  tha 
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sale — ^that  he  saw  money,  in  gold,  pass  between  M'Donald 
and  Eddy — that  Eddy  checked  the  conversation,  which  the 
witness  thought  was  out  of  kindness  to  his  feelings ;  he 
being  a  connection  of  the  respondent  by  marriage.  It  would 
be  extremely  dangerous,  as*  well  as  unjust,  without  further 
explanation,  to  allow  such  acts  and  declarations,  as  evidence 
of  combination. 

If  the  testimony  of  Grifieth  is  admitted,  it  appears  that 
the  gold,  which  passed  between  him  and  Eddy,  was  a  re- 
payment of  the  money  bid  by  Eddy,  and  paid  to  the  officer. 
My  conclusion,  however,  from  a  review  of  the  pleadings  and 
proofs,  would  not  be  affected,  if  the  depositions  of  Griffeth 
and  Livingston  are  suppressed. 

R  M.  liivingsion  proves,  that  Eddy  offered  to  pay  the 
amount  of  the  execution,  in  specie,  if  his  debt  of  $50, 
against  John  Neilson,  jun.  was  secured. 

Eddy,  in  his  answer,  denies  any  concert  or  agreement,  or 
that  he  attended  the  sale  in  pursuance  of  any  arrangement. 
There  is  no  evidence  to  destroy  this  denial,  in  the  answer. 
The  respondent  assumed  the  payment  of  Eddy's  debt,  in 
consideration  of  his  relinquishing  his  purchases  at  the  sale. 
The  decree,  as  to  Eddy,  should  be  reversed,  and  the  bill, 
as  to  him  dismissed  with  costs.  As  to  the  other  appellants, 
it  should  be  modified,  by  directing  that  the  assignment  ex- 
ecuted by  AFDonald  to  the  respondent,  be  delivered  up  to 
be  cancelled,  and  that,  in  other  respects,  the  decree  of  the 
Chancellor  be  affirmed. 


ALBANY, 
Dee.  18S3 

*M'Donald 

▼. 
NeUion. 


BiU  ihoQld  ba 
dismMed  mU 
him; 

And  modJ6dd 
•t  to  Uie  other 
appellanta. 


Sutherland,  J.  The  merits  of  this  case  are  in  a  very 
narrow  compass.  The  bill,  the  answers,  and  the  proofs, 
substantially  concur  in  all  the  material  facts ;  and  the  prin- 
ciples of  law,  which  are  involved  in  it,  are  among  the  sim- 
plest and  the  best  established  known  in  our  Courts. 

William  MDonald,  in  October,  1819,  obtained  a  judg-  Statement  of 
medt,  in  the  Supreme  Ck)urt,  against  John  Neilson,  the  res-  ^j^^    ^^^^ 
pondent,  for  $480  83.    On  the  10th  of  November  following  ozecntion-ad. 
he  caused  an  execution,  against  the  property  of  die  respon-  ^^'^''^^^^ 
dent,  to  be  issued  on  the  judgment,  and  delivered  to  the 
appellanti  William  Griffeth,  who  was  then  one  of  the  depu- 
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ALBAnr T,    ties  of  the  SbeiifFof  Saratoga.    It  was  levied  on  tfie  13th  of 
Dec  1833.    November,  upon  all  his  personal  property,  consisting  of  cat 


M'DonaU'  tie,  Lorses,  hay,  grain,  farming  utensils,  and  household  fmv 
NiiiLn.  niture.  Advertisements,  in  the  usual  form,  were  immedi- 
ately put  up,  giving  notice  of  the  sale,  at  public  vendoei  oa 
the  22d  day  of  the  same  month.  The  respondent  wair  m 
the  city  of  New  York,  when  the  levy  was  msule,  and  did 
not  return  home  until  the  evening  preceding  the  day  of  sala 
He  is  admitted  and  proved  to  have  been  a  man  of  large 
real  and  personal  estate — estimated,  by  all  the  witnesses,  at 
from  12  to  18,000  dollars. 
PkDceedinga  at  On  the  day  of  Sale,  all  the  appellants  went  to  the  house 
of  the  respondent,  and  upon  his  being  informed  by  Qrifleth 
that  he  had  come  to  sell  his  property,  he  requested  a  post- 
ponement of  the  sale,  as  he  had  not  then  the  money  sufficient 
to  pay  the  execution :  and,  either  at  that  time,  or  soon  after 
the  sale  commenced,  requested  a  suspension  for  a  few  hours, 
until  he  could  send  three  miles,  to  the  village  of  Stillwater, 
and  obtain  the  money.  This  request  was  not  only  refused 
but  he  was  informed  that  nothing  would  be  taken  in  pay- 
ment but  specie.  He  then  offered  the  most  ample  security, 
for  the  payment  of  the  specie,  in  as  short  a  time  as  it  could 
be  procured  from  the  village  of  Waterford,  a  distance  of  about 
13  miles.  R.  M.  Livingston,  and  others  who  were  present, 
joined  the  respondent  in  his  solicitations  for  delay  and  offers 
of  security ;  and  remonstrated,  in  the  strongest  terms,  against 
the  harsh  and  oppressive  proceedings  of  the  appellants. 
Griffeth,  the  Deputy  Sheriff^  submitted  himself  entirely  to 
the  directions  of  M'Donald,  who  refused  to  suspend  the  sale, 
or  to  take  any  thing  in  payment  but  specie.  The  sale  ac- 
cordingly proceeded,  and  all  the  out  door  personal  ^propeity 
of  the  respondent,  which,  at  the  lowest  estimate,  is  proved 
to  have  been  worth  1200  dollars,  and,  at  the  highest,  2000 
dollars,  was  sold,  and  bid  in  by  the  appellants,  for  an  aggre- 
gate amount  of  less  than  300  dollars,  leaving  200  dollars 
still  due  upon  the  execution. 
CompioiiiiM.  In  this  stage  of  the  proceedings,  when  the  appeUants  were 
about  entering  his  house,  for  the.pnrpose  of  selling  his  fumi* 
ture,  the  respondent,  at  the  urgent  solicHation  of  hisfijandi^ 
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eoiisented  to  propoBe  a  compromise  with  IFDonald    M'-    albakt, 

Donald  offered  to  stop  the  sale,  and  procure  a  restoration,     ^^*^^^^' 

to  the  respondent  of  all  the  property  that  had  already  been  '  M'Doi»id 

sold,  if  he  would  pay  him  the  amount  of  a  judgment  which      NeL>ii. 

he  held  against  his  son  John  Neilson,  jun.,  for  1600  dollars, 

and  also  a  note  of  his  son,  for  800  dollars,  endorsed  by  one 

Jacob  Boyce,  together  with  the  judgment  upon  which  the 

sale  had  taken  place  ;  and  the  respondent  finally  consented 

to  give  him  his  bond  and  mortgage,  for  2500  dollars,  payable       ^^  ^^ 

in  five  annual  instalments ;  and  M'Donald  accordingly  res-  ■><*^[H<b    •f 

tored  to  him  the  property  sold,  discharged  his  judgment,  •^'^""" 

and  assigned  to  him  the  securities  against  his  son  and 

Boyce.    John  Neilson,  jun.,  and  Boyce  are  both  proved  then 

to  have  been,  and  still  to  be  insolvent 

R.  M.  Livingston  states,  ^  that  he  and  the  other  friends 
of  the  respondent,  were  induced  to  advise  him  to  settle  with 
the  said  M'Donald,  his  demands  against  the  said  John  Neil- 
son, jnn.,by  the  circumstances,  that  the  property  already  sold 
out  of  doors,  and  what  would  probably  be  sold  within  the 
house,  would  amount  to  more  than  M'Donald  would  de- 
mand as  a  condition  of  abandoning  the  proceedings  under 
said  execution ;  and  by  the  further  circumstance,  that  it  was 
believed,  ihat  he  miffkf  not  be  able  to  regain  his  property^ 
or  its  value  from  M^Dondldy  if  it  should  he  carried  away 
by  him  :**  and  fiirther  states,  ^Hhat  he  believes  that  the  res- 
pondent's principal  inducement  to  make  such  settlement, 
was  the  same  as  actuated  him  and  the  respondent's  other 
fiiends  in  recommending  such  settlement" 

Upon  this  simple,  naked  statement  of  ftcts,  (excluding,  ssaiowoop- 
for  the  present,  all  consideration  of  the  equitable  claims  ducted  to  oom- 
which  M'Donald  alleges  he  had  against  the  respondent,)  can  J^  "^^Sllimt 
any  man  hesitate  lo  say,  that  this  sale  was  most  oppressive-  debia  of  hm 
ly  conducted,  for  the  express  purpose  of  compelling  the  res- 
pondent to  assume  the  debt  of  his  insolvent  son,  which  he 
was  under  no  obligation,  either  legal  or  moral,  to  pay?  and 
are  not  the  common  sense  and  the  instinctive  feelings  of  every 
man  outraged,  by  the  allegation,  that  the  respondent  fireely 
and  voluntarily  executed  the  bond  in  question  1    He  was 
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ALBANY,    under  a  species  of  duress  which  left  him  no  yolition.(i)    Ho 
Dec.  1823.     ^^  compelled  to  elect  between  the  sacrifice  of  his  whole 


M*Douaid    personal  estate,  and  the  giving  of  the  security.    If  the  ap* 
Neibon.      pellants  had  a  right  to  put  him  to  that  election,  he  must 
abfde  by  it    But,  in  my  judgment,  there  must  be  a  lamen- 
Durewt^  ^At"  ^^^®  defect  in  that  system  of  laws  which  sanctions  such 
torney  Getu-  proceedings ;  and,  if  1  do  not  much  deceive  myself,  I  shall 
e«  ttjl,2  Vera*  b®  *^ble  to  vindicate  the  system,  which  we  have  the  honor 
497.  Proof  y,  to  administer,  from  so  serious  an  imputation. 
Temp!    Taib.      The  object  of  M'Douald,  in  refusing  a  postponement  of 
oVerf«n°*3*Br  *®  ^^^'  ^^^  demanding  specie  in  payment  of  the  execution, 
Ch.  Rep.  560.  and  of  the  bids  which  were  made,  is  perfectly  apparent  upon 
Huth^n,  6  Br!  ^^6  ^^^^^  ^^  ^^^  transaction.    It  is  not  pretended,  that  any 
%  h^iu  ^^^  apprehension  was  entertained,  that  the  property  would  have 
Nuhoiu,      1  been  removed,  if  the  sale  had  been  postponed,  or  that  the 
T^mhiU^^  security  offered  was  not  ample  and  unquestionable,  or  that 
EvanM,  2  id.  the  paper  currency  of  the  country  was  so  depreciated  or  un- 
certain in  value,  as  to  render  it  unsafe  to  receive  it  in  pay- 
ment.   But  the  motives  of  M'Donald  are  not  left'  to  be  gath- 
ered, as  a  matter  of  inference.    He  has  boldly  avowed  them 
in  his  answer.     '<  He  admits  that  he  did  require  payment  in 
specie,  at  the  sale,  with  the  view  of  preventing  the  respon- 
dent from  obtaining  the  means  to  satisfy  the  said  execution, 
with  as  much  facility  as  he  might,  perhaps,  otherwise  have 
done,  and  with  the  view  of  making  advantageous  purchases 
thereat,  in  the  hope  of  thereby  saving  a  portion  of  the 
large  amount  justly  due  him  from  the  said  John  Neilson, 
jun.,  (defendant  then  and  still  believing  that  respondent  had 
fraudulently  combined  with  said  John  Neilson,  jun.,  to  pre> 
vent  defendant  from  collecting  the  same^)''    It  stands,  then, 
admitted  upon  the  case,  that  the  sale  was  conducted  in  a 
rigorous  and  unusual  manner,  not  for  the  purpose  of  obtain-, 
ing  satisfaction  of  the  execution,  but  of  obtaining  payment 
or  satisfaction  of  a  debt  against  a  third  person. 
Whether  a      The  question  then  is,  whether,  admitting  that  the  sale 
7**  other*  m    ^^^^^  ^^^  hsive  been  impeached,  if  this  fact  had  not  appear- 
legal,  in  affect-  ed,  it  is  affected  by  the  illegal  purpose  for  which  it  was  made ; 
gal  purjlMe  fop  ^^'j  ^^  ^^^  ^ale  was,  in  judgment  of  law,  fair  and  le^al,  and 
which    it    if  vested  M'Donald  with  a  title  to  the  articles  purchased  by 

made. 
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him,  then,  undoubtedly,  the  restoring  those  articles  to  the 
respondent,  affords  a  good  consideration  for  the  bond  which 
he  gave.  But,  in  my  judgment,  the  sa.e  was  fraudulent,  and 
passed  no  title  to  any  party  to  the  fraud,  in  any  article  pur- 
chased at  the  auction.  I  shall  assume,  for  the  present,  (what 
I  think  is  incontestably  established  by  the  proof,)  that  Grif- 
feth  and  Litringston,  at  least,  perfectly  understood  the  object 
of  M'Donald,  and  lent  themselves  to  the  consummation  of 
his  purpose.  It  presents,  then,  the  case  of  a  combination  or 
conspiracy,  between  the  plaintiff  in  an  execution,  and  the 
officer  who  is  to  execute  it,  so  to  conduct  the  proceedings 
under  it,  as  to  render  it  difficult,  if  not  impossible,  for  the 
defendant,  with  the  most  abundant  means,  to  pay  it ;  and 
so  as  to  prevent  the  possibility  of  competition  at  the  sale, 
for  the  avowed  purpose  of  producing  a  sacrifice  of  the  de- 
fendant's property,  and  enabling  the  appellants  to  make  (ad- 
vantageous purchases.  Can  there  be  a  doubt,  if  the  sale 
had  proceeded,  and  no  compromise  had  taken  place,  and 
the  respondent  had  filed  his  bill  for  relief,  that  the  Chancel- 
lor should  have  set  aside  the  sale,  as  fraudulent,  so  far  as  the 
appellants  were  the  purchasers,  and  have  compelled  them, 
upon  receiving  the  amount  of  their  debt,  to  restore  the  pro* 
perty  purchased  to  the  respondent,  or  if  they  had  parted 
with  it,  to  pay  him  its  full  value? 

The  case  of  Lord  Cranstown  v.  Johnstonj{c)  is  a  direct 
authority  to  this  point.  In  that  case,  Johnston,  having  a  just 
debt  of  £2500,  against  Lord  Cranstown,  and  not  being  able 
to  obtain  satisfaction  of  it  in  England,  instituted  proceed- 
ings against  him  in  the  island  of  St.  Christophers,  where  he 
-  had  an  interest  in  a  valuable  estate.  He  obtaii^ed  a  judgment 
against  Lord  Cranstown,  under  which  he  caused  his  interest 
in  the  estate  to  be  sold,  and  became  himself  the  purchaser, 
through  the  medium  of  his  agent.  The  proceedings  were 
admitted  to  have  been  in  strict  conformity  to  the  law  of  the 
island,  and  to  have  vested  in  Johnston  the  legal  estate  in 
the  property  purchased.  Lord  Cranstown  filed  his  bill  for 
relief  against  the  sale,  and  prayed  a  re-conveyance  of  the 
estate,  upon  payment  of  the  debt  and  cost  to  Johnston. 
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Hd  founded  his  claim  to  relief  ipon  severat grdunds : 

i.  That  when  the  suit  was  coinmenced,  he  was  not  pet- 
sonally  resident  in  St.  Christopliers,  was  never  served  witb 
prooesS)  nor  appeared  in  the  cause. 

2.  That  when  the  sui(  was  instituted,  he  was  in  tieaty 
with  the  defendant,  for  securing  the  debt — ^that  notwithstan- 
ding  the  treaty,  the  d^endant  directed  Ihe  proceedings,  to 
procure  an  absolute  sale  of  his  estate ;  that,  while  tho  pro- 
ceedings were  going  on,  he  declared  to  several  persons,  that 
his  only  object  was  to  obtain  security  for  his  debt,  and  that 
ho  would,  at  any  time,  accept  principal  and  interest 

The  defendant  admitted,  that  there  had  been  a  correspon* 
dence  between  him  and  the  complainant,  in  relation  to  a 
settlement,  but  that,  instead  of  being  lulled  into  security  by 
it,  he  had  expressly  informed  him,  that  he  should  proceed 
against  his  St.  Christophers  estate— that  he  had  informed 
the  husband  of  die  complainant's  mother,  that  it  was  in  his 
power  to  pmcure  an  absolute  sale  of  the  complainant's  es* 
tate,  and  that  he  should  do  so,  if  this  debt  was  not  paid ; 
and  urged  him  to  become  the  purchaser,  and  pay  the  debt 
He  explicitly  denied  having  told  any  one  that  his  only  object 
was  to  obtain  security,  and  that  he  would,  at  any  time,  ac- 
cept principal  and  interest — that  all  die  proceedings  had 
been  in  strict  conformity  to  the  krw  of  the  island.  No  part 
of  the  answer  was  materially  impeached  by  the  proof. 

The  defendant's  correspondence  with  his  agent  in  St. 
Christophers  constituted  a  part  of  the  proofs.  And  from 
that  correspondence  it  appeared  distinctly  that  the  defend- 
ant's object  was,  not  to  obtain  payment  of,  or  security  for 
his  debt  only,  but  to  become  the  absolute  purchaser  of  the 
West  India  estate. 

The  master  of  the  rolls  granted  the  relief  prayed  for.  He 
thought  the  law  of  St.  Christophers,  which  authorized  the  sale 
of  an  absentee's  estate  without  actual  notice  of  the  proceed- 
ings, merely  by  leaving-  notice  at  his  last  place  of  residence. 
and  posting  another  upon  the  door  of  the  Court  house,  a  very 
unwise  and  improvident  one.^  But  he  admitted  it  to  be  the 
law,  and  that  the  defendant  had  a  right  to  proceed  under  it, 
and  he  could  not  grant  relief  upon  that  ground.    He  ex* 
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presses  his  conviction  fiiaC  ZiOrd  Cranstown  did  not  believe  AVBAmr^ 
that  his  estate  could  be  absolutely  sold ;  but  admits  that  ^^^  ^^*^ 
this  circumstance  could  not  affect  the  defendant.  He  admits  ir0oiuM 
ttiat  the  denial  of  die  defendant  that  he  erer  said  his  only  ob- 
ject was  security,  and  that  he  would,  at  any  time,  take  his 
principal  and  interest,  must  be  taken  as  trae^  being  contra'* 
dieted  only  by  a  single  witness ;  and  does  not  piit  his  relief 
iip6n  that  ground.  He  places  it  expressly  upon  the  ground 
that;  from  the  correspondence  between  the  defendant  and 
his  agent,  it  was  apparent  that  the  defendant's  object  in  the 
sale  was,  not  only  to  obtain  payment  of  his  judgment,  but  to 
make  an  advantageous  purchase.  His  language  is  this ; 
^  Upon  the  evidence,  the  case  is  clear  of  all  doubt  as  to  the 
tmnsaction,  and  the  object  the  defendant  had  in  view  in 
getting  that  judgment.(d)  From  the  letters  of  June  and  _\A  ^  Vaa 
September  from  the  agent,  it  is  clear  the  object  of  the  defen- 
dant was,  not  only  to  obtain  a  sale  to  satisfy  his  judgment, 
but  a  sale  at  which  he  was  to  be  the  purchaser,  upon  such 
beneficial  terms,  that  it  would  be  worth  his  while  to  forego 
other  prospects  in  life,  viz.  the  settlement  referred  to  in  the 
East  Indies.  From  the^  letter  of  the  13th  November,  from 
the  agent,  and  the  defence,  I  am  to  understand,  that  if  6^. 
had  been  given,  it  would  be  equaUy  competent  for  him  to 
insist  that  that  should  be  the  price,  and  that  he  had  as  good 
a  right  to  keep  it  as  he  has  now.  Such  a  picture  of  a  sale 
under  a  judgment  so  insisted  upon,  is  such  as  I  should  not 
have  thought  could  have  been  exhibited  in  a  Gburt  of  Jus- 
tice with  a  serious  intention,  supposing  that  any  law  of  any 
country  Aould  be  perverted  to  such  a  purpo9e."(6}  ^  J<)  kL  18% 

Again:  «It  has  been  ai^ned  very  s^sibly,  that  it  is 
strange  for  this  Court  to  say  the  sale  is  void  by  the  laws  of 
the  Island  or  for  want  of  notice.  I  admit  I  am  bound  to  say, 
that  according  to  those  laws,  a  creditor  may  do  this.  To 
that  law  he  has  had  recouree,  and  wishes  to  avail  himself  of 
it  The  question  is,  whether  an  tJnglish  Ck)Urt  will  permit 
such  an  use  to  be  made  of  the  law  of  that  Island,  or  any 
other  country.  jB  is  sold^  not  to  satisfy  the  debt^  but  in  f^der 
to  get  the  estate^  which  the  law  of  that  country  never  could 
intend,  for  a  price  much  inadequate  to  the  real  value,  and 
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ALBAKTy  to  pay  himself  more  than  the  debt^for  which  the  suit  was 
"^^^  ^^^*  commenced^  and  for  which  otily^  the  sale  could  be  hoi- 
M'Donald     den.^{f) 

kJSmii  ^^^  legality  of  the  sale,  if  a  third  person  had  been  the 

purchaser,  is  admitted  by  the  master  of  the  rolls,  and  that  no 
(irt  14  1^.  ^l^®f  could  have  been  had  agcinst  hiin.(g') 

The  act  under  which  the  stle  took  place  was  the  act  d 
5  Geo.  2,  ch.  7,  which  extended  to  all  the  English  plantar 
tions.    It  was  in  force  here  from  1732,  till  the  revolution. 

The  master  of  the  rolls,  I  admit,  lays  considerable  stress 
upon  the  unreasonable  provision  of  the  colonial  act  as  to  the 
service  of  process,  and  the  mode  of  sale.    But  it  is  clear  upon 
the  face  of  the  case,  that  striking  out  of  it  the  evidence  that 
Johnston's  object  in  effecting  the  sale  was,  not  only  to  obtain 
payment  of  his  debt,  but  to'  purchase  the  estate,  the  relief 
could  not  and. would  not  have  been  granted.    It  was  put 
upon  the  ground,  that  his  proceedings  were  a  fraud  upon  the 
act,  inasmuch  as  his  object  was  to  effect  a  purpose  which  it 
did  not  authorize  or  contemplate,  under  color  of  a  proceed* 
ing  which  it  did  authorize.    And  does  not  this  principle  com- 
mend itself  to  all  our  fc^Jings  of  natural  justice  and  equity? 
Legal  act  pre-      Now  can  there  be  any  difficulty  in  the  application  of  this 
done  for  legal  principle  ?    A  legal  act  will  always  be  presumed  to  have 
pyrpoM,    un-  y^qqh  done  for  a  legal  purpose,  unless  the  contrary  is  made 
appear  by  pot-  to  appear  by  positive  proof,  or  the  strongest  circumstsftitial 
irtronj^^ck-  evidence.     Every  intendment  shall  be  in  favor  of  the  act 
camBtantial  e-  But  when  it  does  appear  to  have  been  done  for  an  illegal 
But  when  it  purpose,  a  Court  of  Equity  will  restrict  its  operation  to  the 
*^  wear*  object  which  might  legally  have  been  accomplished  by  it. 
strict    opera-      The  law  is  full  of  analogies  in  support  of  this  principle. 

wWch*  murht  ^P^°  ^^^^  ^**^®'  ground  is  an  action  upon  the  case  sustaina- 
legaUy  have  fcie  agaiiist  a  Sheriff  for  oppressively  and  maliciously  execi% 
pi  JJed.**^'**™"  ting  process  ?  The  oppression  and  the  malice  in  many,  if 
not  in  most  cases,  consist  in  the  motive  with  which  an  act,  le- 
gal in  itself,  is  done.  Take  the  case  of  Rogers  v.  Brewster^ 
(6  John.  Rep.  125,  and  the  cases  there  cited.)  Tht  process  of 
the  constable  authorized  him  to  take  the  horse  of  the  plaintiff 
as  much  as  any  other  article  of  personal  property.  But  the 
furcumstances  of  the  case  showed  that  his  motive  in  taking 
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the  horse  in  preference  to  any  other  property,  vas,  not  to    alb  an  7, 
obtain  payment  of  his  execution  in  the  most  speedy  and  ef-  ' 


fectual  manner,  but  to  vex  and  oppress  the  plaintiA  M'DonaU 


T. 


I  shall  not  take  up  the  time  of  the  Court,  in  showing  that      Neibon. 
the  only  legal  purpose  for  which  the  execution  in  this  case     q»  .^  * 
could  be  used,  was  to  obtain  satisfaction  of  the  judgment  dcution  to  aau 
upon  which  it  was  issued ;  nor  in  a  recapitulation  of  the  evi-  "^^  ^^ 
dence  to  show,  that,  instead  of  being  used  for  the  purpose, 
it  was  used  for  the  avowed  and  express  purpose  of  enabling 
M'Donald  to  purchase  the  respondent's  property  at  enor- 
mous and  ruinous  sacrifices ;  and  if  I  have  been  successful 
in  blowing  that  the  law  would  not  have  permitted  him  to 
have  retained  the  property,  but  would  have  compelled  him 
to  restore  it,  or  account  for  its  value  to  the  respondent;  it 
necessarily  follows,  that  the  voluntary  restoration  of  that        VblmitMy 

.  rMtoration    of 

which  the  law  would  thus  have  compelled  him  to  restore,  what  law  wUl 

can  form  no  consideration  for  the  bond  of  the  respondent,  ScS^Ji^i*'^' 

But  it  may  be  said,  that  if  Eddy  should  not  be  held  to  RMtoration  by 

have  been  a  party  to  the  combination  then  the  purchases  ^y^  »«  P»rt 

of      ftftlUMBtin- 

made  by  him  were  legal,  and  the  restoration  of  the  proper-  tioa. 
ty  formed  a  portion  of  the  consideration  of  the  bond.  The 
consideration  for  Eddy^s  portion  was  the  respondent's  note. 
It  did  not  go  into  the  bond ;  and .  if  it  had,  M'Donald  could 
not  avail  himself  of  it.  llie  judgment  and  note  of  John 
NeilSon,  jun.,  and  Boyce,  who  were  both  notoriously  insol- 
vent, it  will  not  be  pretended,  formed  a  consideration  suf- 
ficient to  sustain  the  bond ;  and  these  are  the  only  legal 
considerations  beyond  the  debt  due  from  the  respondent,  for 
which  it  is  pretended  the  bond  was  given. 
In  this  view  of  the  case,  therefore,  I  should  be  clearly  of    .  ^"^    *«• 

ihoald     itaiid 

opmion,  that  the  respondent's  bond  ought  to  stand  as  secu-  for     repieyin 
rity  only  for  the  amount  of  M'Donald's   judgment ;  anej  i^^ff^^^^^f 
that  upon  payment  of  that,  it  ought  to  be  given  up  and 
cancelled. 

Nor  have  I  been  able  to  satisfy  myself,  that  M'Donald      MD.    hat 
has  any  equitable  claim  upon  the  respondent,  for  which  the  cWm.*^**'^ 
bond  ought  to  stand  as  further  security.     If  it  were  appar-  '^  *»•  ^^  ••• 
ent  upon  the  case,  that  the  bond  gave  .H'Donald  no  more  ^uo!d  for  ii 
than  he  was  equitably  entitled  to  from  the  respondent,  the 
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ALBAsrtj    Court  would  undoubtedly  di:^ect  it  to  stand,  aldiough  it  might 

J>^^^^'    have  been  improperly  obtained ;  upon  the  familiar  principle, 

M'Donald     that  he  who  asks  for  equity  shall  do  equity.(A)    But  then  the 

KeiiiioiL      appellant's  equity  ought  to  be  perfectly  clear  and  manifest, 

to  induce  the  Court  to  impose  terms  upon  the  respondent, 

41^^  I    ci  ^^  *  ^^*^®®  circumstanced  like  this. 

Ch.  97.  Proof     I  shall  not  enter  into  a  minute  examination  of  the  alleff- 

T  MintM    Cas. 

Temp.  'Taib.  ^  gTounds  of  the  appellant,  M'Donald's,.  equitable  claims 
Ok'd^^B'  ^S^^^^  *®  respondent.    They  relate  to  a  raft  cf  timber  be- 
Ch.  Cas.  56o!  longiug  to  the  son  of  the  respondent,  out  of  the  proceeds  of 
Hudm,  6  Br  "^^^^^  M'Douald  alleges  he  was  to  have  received  a  portion 
RC.    614*  of  his  debt  against  the  son,  and  of  which  he  was  deprived 
Efxuu,  2  Atk!  through  the  agency  of  the  respondent ;  and  to  a  replevin 
^'         -^^  suit,  for  certain  goods  and  chattels  belonging  to  the  son,  of 
J^knrtanf     3  which  it  is  allegred  the  respondent  had  become  fraudulently 
j«»  *«v.  pQ3sessed,  and  a  portion  of  which  still  remained  in  his  hands. 
It  is  sufficient  to  say,  in  relation  to  these  claims,  that  what- 
ever may  be  the  rights  of  M'Donald,  he  can  assert  those 
rights  either  at  law  or  in  equity ;  and  that  they  are  by  no 
means  so  clear  as  to  entitle  him  to  call  upon  the  Court 
in  this  summary  and  collateral  manner  to  adjust  and  allow 
them. 
The  agree-      Nor  does  the  arrangement  which  is  alleged  to  have  been 
that    ^inV^er  niade  between  the  respondent  and  his  son,  and  sanctioned 
^1    deduct  by  the  family,  that  the  amount  agreed  to  be  paid  by  the  fa- 

fttm  hie  por-  «         •        . 

tioD,  no  oonn-  ther  for  the  son,  should  be  deducted  from  his  mheritance, 
^^'*^^         Tary  the  case.      The  agreement  of  the  son  formed  no  con- 
sideration for  that  of  the  father.    It  was  in  his  power  to  have 
deducted  it  without  the  consent  of  his  son.    He  was  under 
no  moral  or  legal  obligation  to  pay  the  debt,  and  the  agree- 
ment to  do  this  was  most  clearly  not  voluntary,  but  extor- 
ted from  him. 
Evidence  not      I  do  not  think  the  evidence  sufficient  to  charge  Eddy  as 
charge  Eddy;  &  party  to  the  combination.      The  principal  circumstance 
which  gives  rise  to  suspicion  against  him,  is  the  fact  of  his 
attending  the  sale  prepared  to  pay  his  bids  with  specie. 
This  certainly  affords  some  reason  for  believing  that  he 
must  have  previously  known  that  specie  would  be  required 
in  payment,  and  have  been  a  party  to  the  whole  arrange- 
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ment ;  but  it  is  not  of  snfficient  weight  to  overbalaooe  the 
positive  denial  in  his  answer. 

As  to  the  other  appellants,  the  eridenoe  of  combination  it     M*Doaaid 
overwhelming.    The  testimony  of  Hunter,  as  to  the  decia-      nJiMa. 
ration  of  Griffeth,  that  he  was  afraid  the  respondent  would 
return  before  the  day  of  sale,  and  get  the  proceedings  stayed,  ^^^'^^mbi! 
receives  strong  and  ample  confirmation    from  Griiieth's  nation  amon^ 
whole  subsequent  conduct,  and  from  all  the  circumstances  ^ 
in  the  case.    It  is  the  first  glimmering  we  discover  of  the 
8i»rit  and  object  with  which  the  proceedings  were  conduct- 
ed ;  and  makes  him  an  accessory  before  the  fact,  to  all  the 
subsequent  acts  of  violence  and  oppression.    It  is  followed 
up  by  an  abandonment  of  all  official  discretion;  and  an  en* 
tire  submission  to  the  plaintilSs  in  the  execution.     Instead 
of  acting  as  the  mittister  of  the  law,  and  guarding  its  pro- 
cess against  misapplication  and  abuse,  he  became  the  pas* 
sive  instrument  of  a  party  in  the  accomplishment  o(  his  ille- 
gal purposes.     It  was  contended  upon  the  argument,  that 
he  was  not  bound  to  inciur  the  hazard  of  a  suspension  or  ad- 
journment of  the  sale,  and  that  the  law  will  not  inquire  int> 
the  extent  of  the  hazard.    Is  it  indeed  true,  that  the  law 
will  not  exercise  a  supervision  or  control  over  the  discre- 
tionary acts  of  its  ministerial  officers?     That  they  aie  om- 
nipotent and  irresponsible  in  the  exercise  of  the  power  en- 
trusted to  them  ?    ''  It  is  a  proposition,"  as  was  once  said  by 
Ld.  Haidwicke,  ''  too  monstrous  to  be  debated.'' 

The  law  will  make  the  most  liberal  intendment  in  fiivor     Lawintandi 
of  its  ministerial  officers,  when  acting  within  the  limits  of  ^i^^Lj^^ 
their  authority;  but  it  will  not  permit  them  to  resort  to  the  ficen ;  imt 
ultima  ratioj  when  the  legitimate  object,  which  it  is  their  du-  jj^    mUdest 
ty  to  effect,  can  be  accomplished  by  milder  means.     Has  a  mew- 
Sheriff  a  right  to  load  an  unresisting  debtor,  who  quietly 
submits  to  his  authority,  with  bonds  and  fetters,  to  guard 
against  an  escape  in  carrying  him  from  his  home  to  a  prison  ? 
and  yet  it  is  the  most  effectual  way  of  preventing  an  es- 
cape. 

It  was  Ae  duty  of  Griffeth,  under  the  drcumstances  of  Shmiff  ifaoold 
this  case  to  have  suspended  or  adjourned  the  sale ;  and  his  nnte^jl  fa. 
conduct  thioagfaout  the  whole  of  this  transaction,  desenreft  ^  ^  ''!!!!Sf 
ttw  severest  ropiehensimL  liM. 
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ALBAN7,        It  is  due  .to  the  appellant,  Ml  /onald,  to  say,  what  is  ap- 
^^^^^^'    parent  on  the  face  of  this  case,  that  he  entertained  a  sincere 


M'Donald    and  Strong  conviction,  that  the  respondent  had  aided  his  son 
Neibon.      ^^  defrauding  him  out  of  a  large  and  just  demand ;  and  tho^ 
this  belief,  unsupported  as  it  is  by  proof,  does  not  alter  the 
legal,  it  does  most  essentially  change  the  moral  character  of 
his  conduct. 
liTjnipjum      The  only  question  that  remains,  is  as  to  the  competency 
competent  wiu  of  Livingston  and  Griffeth,  as  witnesses.    No  relief  is  pray- 
ntmm  ^  against  them.    Whether  a  decree  can  pass  against  them, 

for  costs  only,  seems  to  be  questionable.    But,  admitting  that 
it  may,  it  is  still  but  a  contingent  liability.      A  certain  lia- 
bility for  costs  is  undoubtedly  an  interest  which  will  render 
a  witness  incompetent.    But,  upon  the  authority  of  Man  v. 
Ward,  (2  Atk.  228 ;)  Cotton  v  Luttrell,  (1  Atk.  451 ;)  and 
Beehe  v.  The  Bank  of  New  York,  (1  John.  Rep.  566 ;)  I 
think  these  witnesses  were  competent,  and  that  the  objection 
went  merely  to  their  credibility. 
The  decree      I  am  accordingly  of  opinion,  upon  the  whole  case,  that 
finned  as  to  the  decree  of  the  Chancellor,  as  it  respects  the  appellant 
^^^d,bat  M'Donald,  ought  to  be  affirmed,  with  this  modification: 
that  the  respondent,  in  addition  to  the  note  and  judgment, 
which  he  is  directed  to  re-assign  and  deliver  to  M'Donald, 
also  deliver  to  him  the  instrument  by  which  that  note  and 
that  judgment  were  assigned  to  him,  the  respondent,  by 
M'Donald ;  to  the  intent  that  the  general  release  which  it 
And  decree  contains,  ou  the  part  of  M'Donald,  of  all  demands  against 
M  to  Eddy  re-  the  respondent,  may  be  cancelled :    and  that  so  much 
of  his  Honor  the  Chancellor's  decree,  as  relates  to  the 
appellant,  Seth  Eddy,  be  reversed. 

Hunter,  Kino,  Lefferts,  Lynde,  Mallort,  OodeNi 
Stranahan,  Sudam  and  Thorn,  Senators,  concurred. 

The  principal  Savage,  Ch.  J.  The  facts,  in  this  case,  which  appear  to 
^n  whfch  ^^  material,  are  as  follows :  In  the  month  of  September, 
the  appellants  1815,  M'Douald  sold  goods  to  the  respondent's  son,  John 
thr*^iee*'^f  Neilson,  jun.,  amounting  to  S2100.  On  the  10th  Marchi 
chtn^"^  •'f  1816,  J.  Neilson,  jun.,  gave  a  note  for  $711 25,  and  on  the 
■houid 'L  M*  14th  of  the  same  month  another  mote  of  $1393  82^  both  pay- 
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able  to  Jacob  Boyce,  or  order,  in  90  days,  and  endorsed  by 
Boyce  to  M'Donald.    On  tlie  16th  of  the  same  month,^  J.- 
Neilson,  jun.,  and  ATDonald,  entered  into  a  written  contract 
by  which  it  was  stated  that  M'Donald  had  bought  250  sticks 
of  timber,  (afterwards  estimated  at  $800,  but  which  really 
produced  but  $600,)  to  be  delivered  by  J.  Neilson,  jun.,  in 
New  York,  and  then  paid  for,  at  the  New  York  prices,  by 
being  endorsed  on  M'Donald's  notes — the  balance  to  be  re- 
funded  to  J.  Neilson,  jun.,  if  the  notes  were  thus  overpaid. 
The  timber  was  sent  to  New  York,  by  one  Samuel  Hewitt, 
who  proceeded  to  that  place  in  company  with  the  respon- 
dent.   When  the  timber  arrived  at  New  York,  M'Donald 
demandciS  it,  but  the  respondent  told  Hewitt  he  had  no  right 
to  deliver  it.    The  respondent  did  not  promise  to  indemni- 
fy Hewitt  against  the  consequences'  of  non-delivery,  but 
Hewitt  understood  him  that  he  (H.)  should  not  be  injured. 
The  respondent  said  M'Donald's  debt  should  be  the  last  his 
(the  respondent's)  son  should  pay.    Hewitt  refused  to  de- 
liver the  timber,  and  M'Donald  sued  him  for  it.    Hewitt 
gave  himself  no  doncem  about  the  suit — the  respondent  de- 
fended it,  and  M'Donald  failed  in  his  action,  on  the  grouitd 
that  the  contract  between  him  and  J.  Neilson,  jun.,  was  ex- 
ecutory, and  did  not  transfer  to  M'Donald  the  title  in  the 
timber. 

M'Donald  sued  J.  Neilson,  jun.,  on  the  large  note,  and  ob- 
tained a  judgment,  which  was  docketed  May  15th,  1818,  and 
on  the  19th  of  June  following,  a^./a.  thereon  was  levied  up- 
on the  personal  property  of  J.  Neilson,  jun.,  in  his  possession, 
nearly  all  of  which  the  respondent  appeared  and  claimed, 
saying  he  had  purchased  it  at  a  Sheriff's  sale,  upon  an  exe- 
cution in  favor  of  Rockwell  &  Stebbins.  The  Deputy  She- 
riff who  levied,  Franklin  Livingston,  one  of  the  appellants, 
advertised  the  property  for  sale  on  the  8th  of  July,  1818,  on 
which  day  the  respondent  brought  replevin  against  M'Don- 
ald and  Livingston,  for  a  part  of  the  goods,  worth  about 
$601.  The  value  of  those  included  in  the  declaration  in 
replevin  was  only  $366  31.  On  the  trial,  a  verdict  passed 
for  the  defendants  in  the  suit,  M'Donald  &  LivingstoUi  on 
the  ground  that  the  purchase  by  the  respondent,  under  the 
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▲LBAMTi    Rockwell  d&Stebbius  execution,  was  fraudulent,  inasmuch  as 
^^'  ^^^'    the  respondent  had  agreed  with  his  son  to  pay  that  execu- 
H'DohaU    tion  out  of  the  avails  of  the  raft    On  this  trial,  it  also  ap- 
1^^^      peared  that  the  respondent  had  no  previous  authority  to  in- 
termeddle in  the  disposition  of  the  raft,  though  his  son  af- 
terwards approved  of  his  acts. 

A  judgment  was  entered  upon  this  verdict  and  an  execu- 
tion issued  for  $480  83,  under  which  Griffeth,  as  Deputy 
SherilS^  advertised  the  respondent's  personal  property  for 
sale  on  the  22d  Nov.  1819,  at  9  A.  M.  [Here  the  Ch.  Jus- 
tice cuiverted  to  the  proceedings  preparatory  to^  and  at* 
tendings  the  sale,  as  csbove  stated  by  Sutherland  emd 

WOODWORTH,   Js.] 

The  sale  was  proceeding,  when  the  respondent,  by  the 
advice  of  his  friends,  proposed  to  compromise  with  &e  plain- 
tifl^  who  offered  to  take  $2600,  in  discharge  of  all  his  claims 
against  both  father  and  son.  This  proposal  was  finally  ac- 
ceded to,  and  the  amount  was  secured  by  thebo&d  and  mort- 
gage, in  qeustion,  after  consultotion  with  his  fiEmiily  and 
fri^ids,  among  whom  an  arrangement  was  made  by  which 
the  sum  secured  was  to  be  deducted  out  of  the  share  which 
J.  Nelson.,  jun.,  was  to  receive  from  the  respondent's  pro* 
perty,  as  a  son's  portion. 

M'Donald,  on  receiving  the  bond  and  mortgage,  joined 
with  Livingston  in  releasing  the  judgment  and  execution 
obtained  in  the  replevin  suit.  He  transferred  to  the  respon- 
dent the  notes  of  $711  26,  against  J.  Neilson,  jun.,  endorsed 
by  Boyce,  and  assigned  his  judgment  against  J.  Neilson,  jun., 
and  executed  a  general  release  of  all  demands  against  both 
the  Neilsons.  The  bond  and  mortgage  were  payable  in  five 
equal  annual  instalments,  with  interest 

When  the  first  instalment  became  due  M'Donald  brought 
a  suit  upon  the  bond ;  and  then,  and  not  till  then,  the  res- 
pondent filed  his  bill  in  the  Court  of  Chancery  for  reliefl 

In  the  meantime^  J.  Neilson,  jun.,  had  obtained  the  dis- 
eharge  of  his  person  under  the  insolvent  act 

There  are  some  other  circumstances,  which  I  shall  notioo 
Hereafter. 
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Tbe  question  first  in  order,  relates  to  the  competency  ot  ti^otAirr, 
<wo  of  tbe  defendants  in  the  Court  below,  (Gtiffbth  and  ^^^ '^*^' 
liriDgston,)  as  witnesses.  WJhaM 

On  the  point,  whether  a  defendant,  who  is  charged  with      nJ^a. 
fraud,  but  against  whom  nothing  specific  is  pmyed,  may  bd 
examined  as  a  witness  finr  his  co  defendants  the  decisiotts  ^t.^f^'^ 

^  ehamd    with 

in  the  English  Courts  are  certainly  somewhat  contradictory ;  fraud,  bat  a^ 

but  it  seems  to  me  that  the  weight  of  the  later  authorities  C'^^rUcdw 

is  in  favw  of  their  admissibility.     (1  Phil  Ev.  2d  Am.  ed.  ^^^^  P~y- 

63.    Fentan  v.  Hughes^  7  Tes.  287.    Dfinham  r.  Carpot-  iriwmL 

tUioH  of  Chisfpmkam^  14  Yes.  261.    Whiiw^rth  y.  Z>€ms^ 

1  Yes.  d&  Bea.  648^  6ol.)     The  inclination,  in  our  Courts^ 

has  been  *  to  confine  tbe  question  of  interest  within  strict 

ajid  piedae  bomidaries,  and  to  let  objections  go  mc»e  to  the 

eiedit  than  to  the  competency  of  witnesses,''  {Bebee  ei  «i.  r. 

Bank  of  New  York^  1  John.  Rep.  577,)  and  to  admit  the  Objectkm  goM 

testimony  of  such  defendants,  permitting  all  objections  to  be  ^  ^"^^ 

made  to  their  oredibitity  rather  than  their  competency. 

{Kirk  V.  Shdgsan  et  oLy  1  John.  Ch.  Rep.  650.) 

In  my  judgment,  the  Chancdlor  decided  correctly  in  re>   a.  it  L.  m^ 
ceiring  the  testimony  of  QrifSeth  and  Livingston.  witBMiM. 

The  other  points,  which  appear  to  deserve  considemtion,  oumt 
ake,  L  The  regularity  of  the  proceedings  under  the  execu- 
tion. 2.  The  Tahdity  of  die  bond  and  mortgage.  3.  If 
the  proceedings  were  irregular,  whether  the  relief  decreed  by 
the  Chancellor  should  be  granted,  under  the  circumstanoes 
of  this  case. 

1.  The  Sheriff  must  obey  his  writ  It  is  his  duty,  them- 
foare,  on  a  fi.  fa.  io  collect  the  money  by  the  return  day.  ^^"^^f 
He  must  not  show  fiivor,  or  give  unreasonable  delay,  neither  by  retam  day ; 
should  he  be  guilty  of  oj^nession,  or  use  more  severity  than  or  b»  ^  ^^' 


is  necessary.     (Bac  Abr.  Sheriff;  (N.)    Dalt.  Sheriff,  109,  ^"^  *^«  ^ 

lift)  -^; 

In  this  case,  the  execution  Was  delivered  to  him  on  the     when  £/«. 
iOth  November,  1819,  returnable  at  the  next  January  term.  ^li^erw],  and 
He  levied  on  the  13th  Nov.  and  advertised  the  property  for     ^  •"•««*^ 
sale  on  the  22d.    The  respondent  was  absent  when  the  levy 
was  madoy  and  returned  die  evening  befbie  the  sale.     On 
ftm  monmig  of  the  22d,  be  requested  a  postponeiaeiit  «ftiie 

YoL.  n.  25 
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ALBANY,    sttlci  to  whlch  Griffeth  answ  red,  he  should  obey  the  inatnio- 

^^^^^^-     tions  of  M'Donald.    He  req  tested  M'Donald  to  agree  to  the 

M'Donaid     postponement,  which  he  refused.      I  incline  to  credit  this 

NeiLon.      Statement  of  facts,  rather  than  the  relation  of  J.  Neilson,  jun. 

M'Donald  told  the  deputy  that  he  should  demand  specie  of 

the  Sheriff,  and  the  deputy  then  gave  notice  that  he  should 

require  it  from  the  purchasers. 

It  is  not  at  all  surprising  that  M'Donald  should  have  been 
willing  to  distress  the  respondent.     Smarting  under  the 
losses,  disappointments,  and  perplexities  he  had  suffered,  re- 
sulting, as  he  supposed,  from  the  wanton  and  malicious 
officiousness  of  the  respondent,  he,  no  doubt,  felt  gratified 
with  the  prospect  of  receiving  remuneration  and  inflicting 
punishment  upon  him.    The  Sheriff,  however,  ought  not  to 
lend  himself  to  any  one,  and  thus  become  the  instrument  of 
gratifying  the  vindictive  feelings  of  an  exasperated  party.   I 
am  rather  inclined  to  believe,  that,  in  this  instance,  the  de* 
puty  acted  under  an  impression  that  he  was  bound  to  obey 
Sheriffnotto  M'Donald's  instructions.      In  this  he  was  mistaken.     He 
H  inU^^liXce  ^^^  bound  to  exercise  a  proper  discretion,  and  when  he  saw 
•  Pf**  ^%  *^^  there  must  be  a  great  sacrifice  of  the  respondent's  pro- 
{NMtpone   laie  perty,  it  was  his  duty  to  have  postponed  the  sale.    ( Tinkom 
^^^it^  V.  Purdy^  6  John.  Rep.  345.)     A  reasonable  time  should 
injury  by  de-  have  been  given  the  respondent  to  obtain  the  money,  parti* 
^'  cularly  when  the  Sheriff  could  not  possibly  sustain  any  loss 

from  the  indulgence. 
No   oombi-      J  cannot,  however,  believe  that  there  was  that  combiner 

DAtion. 

tion  or  concert  between  the  appellants,  which  is  supposed. 
Eridence  on  M'Donald  and  Livingston  were  parties  to  the  execution,  and 
it  would  Have  been  strange  if  there  had  not  been  concert  be- 
tween them.  Griffeth  had,  several  days  before,  informed  a 
son  of  the  respondent  that  he  should  not  postpone  the  sale 
without  M'Donald's  direction.  He  told  Hunter  that  he  in- 
tended to  sell  as  soon  as  the  law  would  permit ;  and  was 
afraid  the  respondent  would  return  and  pay  the  money.  This 
conversation  was  voluntarily  on  the  part  of  Grifteth,  and  cer 
tainly  not  calculated  to  further  M'Donald's  views.  The 
natural  consequence  of  making  a  public  disclosure  of  what 
M'Donald  must  have  wished  to  be  kept  secreti  would  be  to 
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defeat  the  object,  by  giving  the  opposite  party  notice,  and,  albant. 
therefore,  enabling  him  to  guard  against  it,  by  preparing  to  ^^^^^^ 
pay  the  money.  M'DonaU 

The  principal  circumstance  relied  on  to  prove  combina-      Neibpii. 
tion  on  the  part  of  Eddy  is,  his  going  to  the  sale  with  specie 
in  his  pocket,  and  offering  to  lend  it  to  the  respondent  on  ed^S^n"^*" 
condition  of  his  securing  to  him  60  dollars  due  to  him  from  ^^  ^o'  9^0. 
J.  Neilson,  junior.    This  fact,  to  my  mind,  is  conclusive  evi- 
dence of  Eddy's  innocence.    He  went  to  the  sale  with  the 
expectation  of  making  advantageous  bargains,  to  indemnify 
himself  (or  a  loss  sustained,  as  he  alleges,  through  the  res- 
pondent's instrumentality.    What  inducement  can  any  man 
hare  to  attend  a  Sheriff's  sale,  or  au  auction,  but  ,to  make 
advantageous  purchases  ?    What  more  natural  than  a  de- 
sire to  secure  a  bad  debt,  under  such  circumstances  ?    The 
only  feature  about  Eddy's  conduct,  which  seems  extraordin- 
ary is,  that  he  was  willing  to  loan  the  specie  to  the  respon- 
dent on  any  terms ;  and  it  can  only  be  accounted  for  on  the 
supposition  that  he  was  fearful  he  might  not  otherwise  at- 
tain his  object.    Had  the  respondent  accepted  his  offer, 
M'Donald's  views  would  have  been  entirely  defeated ;  and 
yet  this  offer  is  urged  as  pnxif  of  Eddy's  combination ! 

In  conducting  the  sate,  the  deputy  seems  to  have  acted     Dopaty  er- 
with  ordinary  indulgence  and  prudence,  but  he  certainly  Stii^?^ 
erred  in  refusing  the  postponement :  And  were  this  the  only 
question  in  the  cause,  I  should  certainly  not  hesitate  in  say- 
ing that  the  sale  should  be  set  aside. 

2.  The  sale  being  considered  irregular,  it  would  seem  to 
follow  tbdt  the  bond  and  mortgage,  being  a  consequence  of 
the  sale,  must  be  considered  as  improperly  obtained,  and  be 
set  aside  efther  totally  or  partially.  In  this  case,  however, 
there  are  considerations  which  have  brought  my  mind  to  a 
diiSerent  conclusion. 

The  opinion  of  his  Honor,  the  Chancellor,  on  this  point,  Though  Meti. 
is  in  accordance  with  former  decisions ;  which  are,  that,  jj^  ™*y  *'*^« 
although  the  security 'may  have  been  unduly  obtained,  yet  obSned,  yit 
it  shall  stand  for  what  was  truly  due  at  the  tima  I  can  see  f„  wm^*!^ 
no  reason  for  limiting  this  doctrine  to  such  claims  as  are  P^^f  f^  «i»i- 
iegally  due.    Why  do  parties  go  into  Chancery  but  for  ob-  tS*tol°*  ^ 
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▲I.BANT,    taining  what  n  Cpuit  of  law  cannot  gire  them?    The  ai^ 
^^*^^^^'    curity  ought  to  stand  for  what  in  equity  and  good  eonicienoc 
M 'DodbU    the  party  is  entitled  to  receive.    "  Coorts  of  Equity  never 
nJLw.      interfere  to  deprive  the  plaintiff  at  h  w  of  any  kgal  advan- 
tage which  he  may  have  gained,  un  em  the  party  aeeloiig  re* 
lief  will  do  complete  justicey  by  paying  what  ia  really  due. 
Indeed,  they  have  (upcm  the  same  principle)  gone  so  far  as 
to  refuse  their  assistance  in  relieving  against  a  judgment  pbr 
tained  by  fraud.''    {Paj^  v.  Dudieff^  1  Wash.  Bep.  199. 
Small  V.  Bracklejff  2  Yern.  6QS.) 
Bcjondent'i     »p(j^  lespcmdent  in  this  case,  had,  by  his  impreper  and 
wanton  interference  with  the  raft  which  M'Donald  had  piur- 
cbased  and  paid  for,  occasioned  a  loss  to  him  of  from  60Q 
to  800  dollars,  besides  all  the  oosts  and  expenses  wbiob  h» 
sustained. 

He  had  again,  by  a  fraudulent  purchase  of  the  property 
of  John  Neilson,  ji^i.,  taken  out  of  the  possession  of  If  Don- 
ald, property  worth,  at  least,  600  dollars,  a  part  of  whidi, 
only  was  included  in.  the  replevin  suit    It  appears,  also^ 
that  a  negotiation  had  praviously  been  on  foot,  between,  the 
respondent  and  McDonald,  for  the  sale  and  purchase  of  the 
demands  which  the  latter  held  sga;inst  X  Neilson,  jun* ;  and 
Oiier  to  oom-  it  also  appears,  that  the  offer  to  compromise  at  the  sale,  pro- 
^^d^*     by  oeeded  from  the  respondenti  was  entcfed  into  by  the  advice 
fricndi     and  ^f  fnends  and  counsel,  and  under  a  ftill  knowledge  rf  his 
rights.    (1  Mad.  Oh.  216.)    It  is  said,  indeed,  that  he  was 
apprehensive,  from  M'Donald's  cireumstaacesi  that  the  pro- 
perty, if  taken  away,  woukl  not  be  obtained  again ;  but 
surely  there  was  no  ground  to  apprehend  that  both  ths 
Sheriff  and  his  deputy  were  insolvent.     He  had  his  re* 
medy  against  the  officer,  as  well  as  against  the  party^ 
Alttiough  I  cannot  approve  the  conduct  of  Mligsiald  or 
the  deputy,  yet  it  is  not  to  be  denied,  that  the  respondent 
had  provoked  the  treatment  he  received.    He  had  delibe- 
rately executed  the  bond  and  mortgage,  under  the  droum* 
Family  ar-  stances  just  mentioned,  and  also  had,  by  a  family  arranger 
langement      ^^^^  placed  the  amou&t  to.  the  debit  of  his  son,  the  origi'^ 
nal  debtor. 

In  the  researeh  whiolt  I  have  bj^en  aWe  to  make^  I  find 
no  case  which  goes  the  length  of  setting  aside  a  convey* 
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Atici^  made  tttidcit  mch  ciitutt^Uitii^^.    If  dom  «i  all^  it    ALSAKrir^ 
*0uld  bo  on  edinptetely  iftdemnif ying  M'Dowald^  for  th«i  ^  ^t!li2L 
ralue  of  the  raft,  the  gbodft  Yepteried,  and  a  liberal  allow-     M'Dwiiiid 
ance  for  the  cofils  and  e^pendes  of  a  tbioe  yeafd  litigation.      xJLii. 

3.  This  brings  me  to  the  consideration  of  the  reliirf,  if 
any,  whidi  should  be  granted* 

Theit3  is  no  donbl  that  the  Court  df  Chtmc^tj  has  poTrer  When   chan. 
to  grant  relief  against  deeds  and  jadgmente,  not  only  whefl  ^^  ™y  .^ 
obtained  by  fraud  or  imposition,  (Beigid  r.  Wifod^  t  Jdhn.  deMb       ai4 
Oh.  Rep.  406,  and  cases  there  cited,)  but  also  when  regui  J'*'^™"*^ 
larly  obtained,  if  there  aiiB  ciix^^ittstafiees  6f  ^odfttoifdinaff 
hardship,  or  great  inadequacy  of  consideration.  (Ld.  CrOns- 
town  r.  JohnBt^  d  Ves.  Jan.  170.)    The  party  asking 
equity  must,  however,  do  equity.    He  ftxust  ^ome  into  Court 
with  clean  hands,  onspolted  with  tte  foal  stains  4[  limod 
and  chicanery.    In  the  present  instaiice^  fhe  respondent 
came  with  an  ill  grace  into  a  Court  of  Equity,  to  ask  mdv^sti 
against  grieTances  which  were  the  conaequeiieeB  of  his  own 
-misconduct.    Besides,  he  slept  upon  his  rights  (if  aity  he 
had)  until  his  son,  the  original  debtor,  had  obtained  a  dis- 
ebarg^  exempting  his  person  from  imprisonment.    He  had 
feefom  got  possession  of  all  his  sdn's  property ;  khA  the  only 
remedy  which  JfDonald  had  to  enforce  edloction  of  whdt 
is  admitted  to  be  an  honest  debt,  is  now  talcen  away  from 
liim.    If  the  bond  and  mortgage  shoaM  be  cadodled  at  all 
OH  any  terlnsj  it  should  only  be  done  partially,  Allowing  Sb 
mueh  to  remain  as  would  be  equal  to  the  oqultabte  etaiios 
of  M'Donald  j  and  also  upoif  testoriitg  hiin  to  all  the  r^hts 
which  he  possessed  anteilot  to  Hhd  execution  of  those  secu- 
rities.   The  latter  condition  cannot  nwt  be  complied  with,  p^.^  ^^^^^^j 
The  release  to  J.  Neilson,  jun.  caiKifOt  be  cancelled  widiont  be  raiiMtate|i 
instituting  proceedings  against  him ;  neither  can  his  ex-  a     neoeMary 
emptiou  from  imprisonment  be  taken  from  him.  P"*^* 

On  the  whole,  therefore,  I  am  of  opinion,  that  the  bond  gufBcieirtooii- 
and  mortgage  given  by  the  defendant,  should  not  be  can-  ■y<«'r>tiflfc 
celled.    Altliough  the  conduct  of  M'Donald  and  the  deputy 
cannot  be  justified,  yet  as  between  the  parties  in  interest, 
ibeie  was  a  sufficient  consideration. 
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ALBANY,  1.  Demands  were  assigned  to  the  respondent  amounting 

^^^^^^'  nominally,  to  more  than  the  bond  and  mortgage :  demands 

M'Dontad  which  he  had  previously  proposed  to  purchase,  at  five  shil« 

NeUton.  Ungs  on  the  pound.    He  now  gave  less  than  twenty  shil- 

1.  Damandi        ^ 

wmjmtd ;  2.  He  was  released  from  all  liability  to  M'Donald,  which| 

dent  retell^'  upon  equitable  grounds,  amounted  to  from  fourteen  to  six 
teen  hundred  dollars,  besides  costs  and  expenses. 

leaaed.^**  ^  ^'  ^^^  respondent's  son  was  released  from  a  debt  admit- 
ted to  be  honestly  due,  amounting  to  considerable  ipore  than 
the  amount  of  the  bond  and  mortgage. 

4.  Securiti«B      4  rpjjg  securities  were  executed  to  settle  a  legal  contro- 

executed      to 

■ettie      legal  versy.    The  respondent  knew  his  rights,  and  that  he  had  a 
^th"*^  faiow-  '®™^y  against  responsible  persons.    He  had  the  benefit  of 
ledp  of  righto,  couusel,  and  the  advice  of  his  family  and  friends, 
^c.        ^'   '      S-  And  under  all  circumstances,  the  arrangement  was 

5.  Arrange-  reasonable  in  itself. 

ment  reaeonft- 

bie  My  opinion,  therefore,  is,  that  the  decree  of  his  Honor, 

the  Chancellor,  be  reversed. 

BowKER,  BowNE,  Bronson,  Burt,  Clark,  Cramer, 
Dudley,  Earll,  Eason,  Green,  Hathaway,  M'Inttre, 
Redfield.  Wheeler,  and  Wooster,  Seiuitars^  concurred. 

For  affirm-  A  majority  of  the  Court  being  for  a  reversal,  it  was  there- 
ii^fiwrew-  "P^^  ordered,  ADJUDGED  aud  DECREED,  that  the  decree 
■tl,  16.  of  the  Court  of  Chancery,  made  in  this  cause,  be  reversed ; 

that  the  respondent's  bill  be  dismissed,  without  costs  to 
either  party,  as  against  the  other ;  and  that  the  injunc- 
tion, issued  in  this  cause,  be  dissolved ;  and  that  the  lecoid 
and  proceedings  be  rcnJtted,  d^c. 
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Sarah  Wilson  and  others,  appellants, 

offainsi 
Robert  Troup  and  others,  respondents. 

It  veems,  that  an  appeal  from  a  final  decree  brings  np  an  interioentorj  or* 
dor  anpprwMing  eertain  depontions,  which  may  bear  npon  the  final  de- 
cree* 

A  power  of  attorney  to  ezecnte  a  mortgage,  anthoriiea  the  attorney  to  iniert 
in  the  mortgage  a  power  of  aalei  on  defaolt  of  payment 

Tliie  doeo  net  alter  the  nature  of  the  histrament,  or  give  any  greater  secn- 
rity  than  m  implied  in  the  word  mortgage. 

The  power  to  eeli  appliee  folely  to  the  remedy ;  and  hnpaiis  no  right  of  the 
mortgagor. 

A  power  to  giro  a  mortgage  mnat  be  taken  to  mean  the  mstiunent  in  com* 
mon  nee  aa  a  mortgage,  where  the  power  ie  to  be  executed. 

Mortgages  in  this  state  generally  include  a  power  of  sale,  or  summary  fore- 
closure; 

And  a  power  by  a  citixen  of  PennsyWania  to  execute  a  mortgage  in  this 
state,  implies  au  authority  to  insert  a  power  of  sale,  &«. 

It  is  not  necessary  to  the  Talidity  of  a  mortgage,  or  a  purchase  under  a 
power  of  sale  therein,  even  as  against  subsequent  purchaseis,  dto.,  that  tha 
power  to  execute  it  should  be  registered  according  to  the  statute,  (1  R.  I* 
373,  s.  2.) 

Iliis  is  not  necessary  as  against  the  mortgagor. 

rhe  prorision  that  the  power  of  sale  shall  be  recorded  before  a  conyeyance 
onder  it  shall  be  eimcuted  (sees.  36,  ch.  33,  s.  6, 1  R.  I*  374,)  is  for  tha 
benefit  of  the  purchaser ;  and  was  intended  to  protect  him  against  snbse« 
quent  purchasers,  dtc 

But  it  does  not  lie  with  the  mortgagor  to  objeot,  that  a  sale  and  conveyanee 
have  been  made  under  the  power,  without  its  harmg  been  recorded. 

It  was  conceded  by  the  court,  that  the  registry  of  a  power,  the  proof  or  ac- 
knowledgment of  which  was  taken  out  of  this  state,  though  before  a  eom- 
misrioner  resident  here,  is  a  nullity. 

A  mortgagee,  though  he  have  eouTeyed  the  whole  mortgaged  premises  with 
wajranty  in  fee,  can  yet  foreclose ;  for  this  conyeyance  of  the  land  wiO 
not  pass  his  interest  in  the  mortgage. 

So  if  he  haye  thus  conyeyed  only  a  part  of  the  mortgaged  premises,  he  may 
yet  forecloee  for  the  whole  under  a  power  of  sale  in  the  mortgage ;  and 
may  himself  become  the  purchaser. 

Whether  a  mortgagee,  haying  assigned  pert  of  his  interest  b  the  mortgage^ 
•  may  foreclose  under  a  power  of  sale  in  his  own  name,  or  must  giye  notiM 
in  the  name  of  himself  and  his  asrignees?    Quere, 

Thottj^  the  mortgagee  conyey  in  fee  a  part  of  the  mortgaged  premkes,  this 
does  not  prejudice  the  right  of  the  mortgagor  to  redeem. 

A  statute  foreclosure  of  a  mortgage  is  equtyalent  to  a  foreclosure  in  equity. 

If  a  mortgagee  conyey  a  part  of  the  mortgaged  premises  with  wamaty. 


ALBANTi 
Dee.  1893. 

Wilson 

y. 
TVoop. 


mat 
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ALBAlTTi         '^^  afterwardi  himaelf  pnrchaM  the  whole  under  the  power  of  sale,  Him 
0ee.  1623.         purchase  will  entire  to  tlie  benefit  of  his  grantee. 
-»jj^        The  power  to  exeeute  an  uifltmmeiit  of  known  and  definite  aigntfic&tion  in 
Y,  the  law,  will  not  authorize  the  oMeuCioa  of  one  haying  a  difieienl  efl^et: 

IVoupu        Thua,  a  power  to  cosTey  does  not  autheiizo  the  attorney  to  insert  in  tlM 

conveyance  a  covenant  of  seisin. 
la  the  eonotmetba  of  all  contrvets,  the  sttnatica  of  the  parties,  and  the  mb 

jecl  matter  of  the  oontraet  are  to  be  eonsUered,  ni  ocder  to  detenniao  tht 

meaning  of  any  particular  provision. 
This  rule  applied. 

A  mortgagor  is  deemed  seised  as  to  all  poisons  oxeepi  the  moitgagoe,  #« 
Both  at  law  and  m  equity,  a  mortgage  is  considered  a  bmn  socaiity  fiat 

money : 
The  iaterest  of  the  mortgagee  is  a  ohattel  metely ; 
And  will  pass  by  delivery  without  writing. 
A  mortgage  is  a  mere  incident  to  (ho  debt ; 

And  an  assignment  of  the  latent  in  the  laad  withont  the  debl  w  a  nolli^. 
A  mortgage  is  good  without  a  power  of  sale. 
Tlie  wordt  even  of  a  naked  power  are  not  always  confined  to  what  thojr 

BjBoessarily  import  in  their  strictest  legal  sense ; 
BAt  they  are  to  bo  oanstmed  according  to  the  latent  of  the  poitisou 
This  rale  eouidend  upon  aathoiity ; 
AndappUod 

The  natvre  ^  a  power  of  sale  in  a  mortgage  onnridewid 
It  is  a  power  coupled  with  an  interest. 
/(  §eetn»f  it  is  a  power  appendant,  and  not  in  gross. 
The  dntmetlon  between  powers  appendant  and  in  gross. 
The  flni  is  where  the  donee  of  tlie  power  has  an  estate  in  the  lands;  tnd 

liis  e#ato  to  bo  created  by  the  power  does,  or  may  take  efibet  in  posses- 
sion, during  the  continuance  of  the  estate  to  which  the  power  is  anneaeod ; 
As  a  power  to  a  tenant  fn  bfe,  in  possemioa,  to  make  leaseo. 
The  latter  is  where  the  donee  of  the  power  has  an  estate  in  the  laada;  bnt 

the  eetato  to  be  created  aader  Uio  power  is  net  to  take  eflbol  tiU  tho  da> 

tonninytion  of  the  estate  to  which  it  mlatesL 
If  the  donee  of  a  power  appendant  and  ooopled  with  an  btermt  (as  a  mstt- 

gagee)  convey  his  whole  estate,  this  wonld  pam,  but  not  extinguish  tha 

power. 
This  is  the  common  case  of  the  amignment  of  a  mortgage  ; 
WIneh  oariito  not  only  tlw  logal  cstat0»  bat  all  the  fomedisi  or  powers  at> 

tacbedtoit 
But  a  conveyance  of  part  of  the  estate  will  not  oairy  with  it  a  conespoad- 

inf  pofftion  of  the  power; 
Besaasi  the  power  is  indivisMe. 
It  can  operate  but  oncok  and  then  is  oaaamtodi 
A  tmirte^  may  patshass  fcr  ttio  easlasiro  benefti  ef  his  esstvy  fas  trmtt 
And  if  he  purchase  fm  h»  own  bettifit,  it  is  gsod  nntil  sol  aside  hf  the 

eastey  qm  lraol»  who  alone  has  a  rigfai  lo  slisei 
H  miML  that  mmimiMastloas  muds  tn  ai  attsmrj  at  Innr,  hj  nan  irhe  hot 

retained  him  to  eondo«*t  a  foredosnro  by  advertisement,  under  the  ael 
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■WMMnhg  moitpm^  Biicll  oonuniiiiteatioiM  faaviAg  niatittn  to  the  Inm-  ALBANY^ 

BMi  •f  tht  foi06lMiife»  •»  to  be  ooMideved  ••  confidential  oomnoaiea-  0ec.  IftO. 

tione  between  tttoney  end  client ;  end  thereibce  insdmWbU  in  evidenM  ^^-^^^"^ 

against  the  client  ^^ 

Appeal  from  the  Court  of  Chancery.  William  Wilson, 
the  father  of  the  appellants,  late  of  Northumberland,  in 
Pennsylvania,  deceased,  held  an  interest  in  a  contract 
with  one  Churles  Williamson,  for  6000  acres  of  land  in  Stea- 
ben  and  Ontario  comities,  which  Williamson  was  to  convey 
for  the  consideration  of  JC795,  New  York  currency.  Oct  6, 
1796,  Wilson  gave  a  power  of  attorney  to  Daniel  Faulk^eri 
to  receive  a  conveyance,  with  warranty,  and  execute  bonds 
and  mortgages  to  Williamson,  and  do  and  perform  all  things 
necessary  and  lawful  to  secure  the  purchase  money.  Oct. 
21,  1795,  Faulkner  received  the  deed,  and  executed  a  bond 
and  mortgage  accordingly.  This  mortgage  included  a  spe- 
cial power  to  the  mortgagee^  4«c.,  to  sell  the  land  and  raise 
the  money  due  on  default  of  the  mortgagor^  ^c,  to  pay  aC' 
cording  to  the  bond,  (which,  by  our  statutes,  2  Greenleaf^ 
101,  act  of  26th  Feb.  1788, 1  K.  dt  R.  482— re-enactment,  6th 
April,  1801,  and  1  R.  L.  by  Woodworth  &  Van  Ness,  373, 
8.  6,  gives  the  mortgagee,  his  assigns,  &c.,  the  right  of  sum- 
mary foreclosure,  without  a  bill  in  equity.)  The  mortgage, 
but  not  the  power  to  Faulkner,  was  registered  in  the  Clerk'is 
office  of  Steuben  County,  Oct.  24,  17%. 

Wiltiamsoa  assigned  this  mortgage  to  Sir  William  Pult- 
ney,  who  die  intestate  in  1806,  leaving  Henrietta  Laura 
Paltney,  Countess  of  Bath,  (wife  of  Sir  James  Pultney,)  hi$ 
only  child  and  heir  at  law.  She  died  in  July,  1808,  intes- 
tate as  to  her  real  estate,  which  descended  to  Sur  John  Low- 
ther  Johnstone,  her  son  and  heir  at  law. 

On  the  death  of  Sir  William  Pultney,  the  respondent.  Rob* 
ert  Troup,  took  out  letters  of  administration  o  i  his  estate. 

From  1806,  to  May,  1811,  the  respondent,  Troup,  as  agent 
successively  of  Sir  William  Foltney  and  Johnstone,  sold 
and  conveyed  divers  parcels  of  the  mortgaged  premises  to 
eleven  of  the  other  respondents. 

T01..E.  tt 
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ALBANY, 
Dee.  1823. 


Wilson 

V. 

Troup^ 


Notwithstanding  these  sales,  Troup,  as  administrator  of 
Sir  William  Pultney,  Oct.  16,  1810,  advertised  the  mortga- 
ged premises  for  sale,  under  the  power  in  the  mortgage,  and 
April,  1811,  sold  them  to  Samuel  S.  Haight,  the  highest  bid- 
der, at  $350,  who  bought  at  the  request  of  Troup,  and  the 
same  day  conveyed  the  premises,  for  a  nominal  considera- 
tion, to  Johnstone  and  his  wife. 

Haight  was  an  attorney  at  law,  and  under  the  direction 
of  Troup,  aided  in  conducting  the  foreclosure.  He  was  ex- 
amined as  a  witness  below,  to  impeach  the  proceedings^  and 
one  question  was,  whether  he  was  admissible. 

The  power  of  sale  was  proved  by  a  subscribing  witness, 
before  a  Master  in  Chancery  of  this  state,  but  who  went  in- 
to Pennsylvania  to  take  the  proof,  Nov.  20,  1809,  and  regis- 
tered Dec.  13,  1809.  This  error  was  not  discovered  till  af- 
ter the  sale,  when  on  the  8th  June,  1812,  the  power  was 
regularly  proved,  and  on  the  11th  June,  duly  recorded* 

William  Wilson  died  intestate,  A.  D.  1813,  and  the  appel- 
lants are  his  heirs  at  law. 

Since  the  sale  at  auction,  in  1811,  Troup,  as  s^ent  of  the 
Pultney  estate,  had  gone  on  selling  different  parcels  of  the 
mortgaged  premises,  d&c,  till  on  the  25th  Sept.  1S20,  the 
appellants  filed  their  bill  to  redeem,  and  for  an  account, 
&c. 

The  bill  also  charged  unfairness  and  fraud  in  conducting 
the  sale  under  the  power.  The  facts  bearing  upon  this 
question,  with  the  other  additional  facts  which  it  is  deemed 
material  to  notice,  are  sufficiently  stated  in  the  opinions  of 
the  Judges,  and  by  the  Chancellor  in  giving  the  reasons  of 
his  decree,  which  was,  to  dismiss  the  bill  without  costs. 

The  reasons  for  this  decree  were  assigned  as  follows,  by 


The  late  Chancellor  Kent.  The  great  and  leading 
point  in  the  case  is,  whether  the  sale  of  the  mortgaged 
premises,  under  the  power  contained  in  the  mortgage,  W38 
duly  made,  under  a  competent  power. 

If  this  point  be  determined  in  favor  of  the  sale,  it  will  be 
unnecessary  to  examine  whether  there  was  any  sufficient 
ground  to  consider  Wilson  as  having  abandoned  or  waived 
Dy  his  acts  and  his  acquiescence,  prior  to  the  sale,  bis  equity 
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of  redemption,  in  the  mortgaged  premises,  so  as  to  have  con- 
cluded himself  and  his  representatives  from  a  right  to  re- 
deem. 

The  letter  of  attorney  authorized  Faulkner,  for  Wilson, 
and  in  bis  name,  to  ask,  demand,  and  receive  of  William- 
son deeds  for  the  premises,  and  to  sign,  seal,  deliver  and  ac- 
knowledge, a  mortgage  or  morlgngesj  ^c,  bands  to  the 
amount  of  the  consideration  money  refM.aining  due,  for 
the  better  securing  of  the  same  according  to  an  agreement 
thereof  between  them  made^  and  granting  to  his  said  attor- 
ney full  power  and  authority  to  do  and  perform  all  things 
necessary  and  lawful  to  the  obtaining  to  him  and  for  his 
use,  a  title,  &c.,  and  securing  the  consideration  money 
therefor  to  the  aforesaid  Charles  Williamson. 

Under  this  power  a  deed  was  received  by  Faulkner,  from 
Williamson  to  Wilson,  and  a  mortgage  simultaneously  and 
of  the  same  date,  (being  the  21st  October,  1796,)  executed 
1>y  Faulkner,  for  and  in  the  name  of  Wilson,  to  secure  the 
amount  of  the  consideration,  including  a  rateable  compensa- 
tion for  mills  built  upon  the  premises.  This  allowance  fox 
the  mills,  which  increased  the  amount  of  the  mortgage  be- 
yond the  actual  consideration  in  the  deed,  wa8  in  pursuance 
of  an  agreement  between  Williamson  and  Faulkner,  who 
acted  on  behalf  of  all  the  parties  in  interest  in  the  premises, 
and  which  agreement  was^alluded  to  in  the  letter  of  attorney. 
The  mortgage  was  in  the  printed  form  used  in  the  offices 
of  the  agency  of  the  Pultney  estate,  and  it  contained  the 
usual  power  to  sell  on  default  of  payment,  and  which  power 
had  been  invariably  inserted  in  all  the  mortgages  taken  by 
the  Pultney  agent  A  power  to  mortgage  would  seem  to 
include  in  it  a  power  to  authorize  the  mortgagee  to  sell  on 
default  of  payment,  because  the  power  to  sell  is  one  of  the 
customary  and  lawful  remedies  given  to  the  mortgagee.  It 
is  a  power  which  has  been  repeatedly  regulated  by  statute, 
and  is  therefore  known  to  the  law,  and  is  in  universal  use. 
It  has  consequently  become  a  power  incident  to  the  power 
to  mortgage ;  and  will,  of  course,  be  included  in  the  power 
to  mortgage,  if  there  bo^nothing  in  the  instrument  conveying 
the  power  specially  excluding  it,  and  the  party  creating  the 
power  be  competent  in  age  to  grant  it 
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Courts  t^  Equity  look  to  the  end  and  dedigti  of  the  par- 
ties, in  considering  the  eirtent  of  powers,  and  to  a  substan- 
tial rather  than  to  a  literal  execution  of  the  power  On  this, 
principle,  a  power  limited  in  terms  has,  in  fator  tt  the  in* 
teittion,  been  deemed  a  general  power,  and  a  general  power 
in  terms  has  been  cut  down  to  a  particular  purpose.  Whr 
Aould  we  not  conchide  that  the  parties  in  this  case  had  in 
contemplation  a  mortgage  in  the  usual  sense  of  that  security, 
with  all  the  remedies  then  in  use  and  tecognhed  by  law  ? 
It  is  very  certain  that  the  mortgagee  meant  a  mortgage  with 
a  power  to  sell,  bncause  it  was  his  inrariabte  practiceto  take 
mortgages  with  such  a  power ;  and  when  he  entered  into 
a  covenant  with  Faulkner  and  others,  in  1795,  to  sell  the 
land,  and  take  a  good  and  sufficient  bond  and  mortgage^ 
it  is  to  be  presumed  that  the  same  kind  of  nK>rrgage  was 
nndeistood  between  the  parties,  which  was  afterwards  ex^* 
ecuted  by  P.  and  accepted  by  W.  under  the  power.  It  b 
equally  reasonable  to  presume  that  Wilson,  who  created  the 
power,  from  the  pnoximity  of  his  residence  to  the  Pultney 
offices,  his  intimacy  with  Faulkner  his  attorney,  and  the 
general  notoriety  of  the  tmnsactions  of  the  agency  (rf*  the 
pultney  lands,  must  have  been  acquainted  wrth  flie  practice 
of  the  Pultney  agents  in  taking  mortgages,  and  that  he  also 
meant  a  mortgage  full  and  effectual,  according  to  that  prac« 
dee,  with  all  the  customary  remedies  to  enforce  it. 

A  power  to  mortgage  is  a  power  to  gire  the  same  securi 
ty  under  that  name,  in  as  ftiU  and  effectual  a  manner  as  the 
party  himsstf,  who  created  the  power  could  give.  The  let-^ 
iet  of  attorney  was  genemi  in  its  terms :  It  was  to  give  "  a 
mortgage^  and  <'fo  do  and  perform  all  things  necessary 
and  lawful  for  securing  the  consideration  money.''  If  the 
power  to  SH II  was  usually  inserted  in  a  mortgage,  as  an  or- 
dinary and  lawful  part  of  it,  the  attorney  in  this  case  had 
authority  to  insert  it,  under  his  general  authority  U3t  mort* 
gage,  and  to  do  what  was  necessary  and  lawful.  Every 
fhhrg  incident  to  a  mortgage,  which  Wilson  himself  could 
do,  hi  and  by  the  aet  of  giving  a  mcNTlgage,  Faulkner  could 
io  under  the  power. 

Powers  are  eonstmed  with  tliis  UbemUtyy  and  to 
tent. 
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In  Uefo  T.  SaUingstme^  (1  Mad.  189 ;  1  Ftoem.  149,    auajiTi 
163, 176,  S.  C.)  the  tesUitor  devised  hia  J6mn  to  his  wife,  for    ^^^  ^^^' 
her  pfttwral.life,  And  by  her  to  be  disposed  of  to  9ueh  of  his       WilMm 
childien  as  she  should  think  fit   She  cpnreyed  the  estate  to      fm^ 
her  son,  in  lee,  and  the  power  ifras  held  well  executed,  evea 
at  law.    The  principle  of  the  case  was,  that  where  the  cfo- 
vi»or  gives  to  another  a  pmoer'  to  dispose^  ke  ffives  to  thai 
Tperson  the  same  power  that  he  himself  had  to  dispose.    If 
the  devise  be  that  L  S.  may  sell  my  land,  he  may  sell  the 
inheritance. 

There  is  much  force  to  be  given  to  the  validity  of  ttie 
power  to  sell,  from  a  view  of  the  doctrine  touching  leasing 
powers.  If  a  tenant  for  life  has  power  to  grant  leases  "re- 
quiring the  best  improved  rents,''  he  may  cause  to  be  insert- 
ed in  the  leases  the  usual  covenants  for  payment  o(  the 
rents,  and  a  clause  of  re-«ntry  upon  non-payment,  though 
the  power  be  silent  as  to  any  covenants  of  that  kind  These 
incidental  {oovisions  are  considered  as  implied  in  the  power 
of  leasing.  Such  provisions  were  deemed  valid,  though  the 
lease  was  on  other  accounts  much  criticised  in  Jones  v.  Ver- 
fiey,  (Wines'  Rep.  169,)  and  th^  omission  of  them  would  he 
fiital  under  such  a  power,  according  to  the  opinion  of  Lord 
Mansfield,  in  Taylor  v.  Hordsy  (1  Biur.  125 ;)  and  to  show 
the  liberal  construction  of  powers  in  equity,  in  furtherance 
of  the  end  for  which  they  were  created,  we  may  refer  to 
the  case  of  Roberts  v.  Dixall,  (2  Eq.  Cas.  abr.  668,  pL  19,) 
in  which  a  power  to  appoint  and  divide  an  estate,  was  held 
well  executed  by  a  charge  of  a  sum  of  money  upon  it ;  for 
though  that  was  not  within  the  direct  terms  of  the  power,  yet 
Lord  Haidwicke  held  it  to  be  within  the  intent,  and  an  execu- 
tion of  the  power  in  substance.  Again,  in  Long  v.  I^ong^  (5 
Yes.  445,)  it  was  held,  that  a  power  to  charge  an  estate  with 
the  payment  of  moneys  for  the  benefit  of  the  children,  as  he 
should  think  fit,  would  authorize  a  disposition  of  the  estate 
itself.  A  power  to  charge  included  a  power  to  sell,  and 
Sir  William  Grant  afterwards  (6  Ves.  797)  cited  the  case  as 
establishing  that  point,  and  he  seems  to  have  sanctioned  in 
Bviloek  V.  FladgatOf  (1  Yes.  &  Bea.  471,)  such  deviations 
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from  the  letter  of  the  power ;  and  though  it  is  considered  as 
a  questionable  point,  whether  a  power  to  sell  or  exchange 
would  authorize  a  partition  of  land,  (Abel  v.  Heathcote^  2 
Yes.  Jun.  98,  4  Bro.  278,  same  case  questioned  in  if  Queen 
V.  Farquhar,  11  Ves.  467,  and  Attorney  General  v.  Hamil" 
torij  1  Madd.  Rep.  214,)  yet  Mr.  Sugden,  (Tr.  on  Powers,  2 
ed.  446, 449,)  gives  it  as  the  result  of  the  cases,  that  where  a 
freehold  interest  is  authorized  to  be  appointed  under  a  pow- 
er, a  different  species  of  estate,  less  valuable,  will  be  support- 
ed in  equity.  We  surely  cannot  be  departing  from  the  spirit 
of  all  these  cases,  when  we  construe  a  power  to  mortgage,  as 
involving  in  it  a  power,  to  add  the  ordinary  and  lawful  re- 
medies prescribed  by  law,  upon  breach  of  the  condition  of 
the  mortgage.    The  remedies  are  the  means  for  rendering 
the  mortgage  an  effectual  security  for  the  debt.    The  sta- 
tute foreclosure  is  cheaper  and  more  simple,  and  generally 
more  expeditious  than  a  foreclosure  by  a  bill  in  Chancery ; 
and  it  is  always  deemed  a  matter  of  some  consequence  by 
the  mortgagee,  that  he  should  have  such  a  remedy  within 
his  discretion.    At  so  early  a  period  as  the  date  of  the  mort- 
gage, when  the  practice  of  the  Court  of  Chancery  was  quite 
limited  and  in  very  few  hands,  the  authority  to  sell  by  act 
of  the  party  must  have  been  deemed  of  almost  incalculable 
value.    That  power  is  still  necessary  to  the  completion  and 
perfection  of  the  security,  because  it  affords  the  alternative 
remedy  authorized  by  law.    A  power  to  mortgage  does, 
therefore,  very  clearly  in  my  view  of  the  case,  carry  with 
it  a  power  to  authorize  the  mortgagee  to  foreclose  by  selling 
under  the  statute.    The  power  intended  a  mortgage  m  the 
best  manner  that  it  could  be  made  consistently  with  law, 
and  as  between  the  mortgagee  and  mortgagor,  the  equity  of 
the  case  is,  that  the  former  should  be  deemed  clothed  with 
all  the  customary  rights  and  privileges  of  a  mortgagee,  and 
more  especially  when  it  appears  that  this  same  mortgagee 
was  in  the  invariable  habit  of  taking  mortgages  in  the  form 
adopted  in  this  case. 

A  different  construction  would  make  the  mortgage  ope- 
rate most  injuriously  upon  the  mortgagee,  and  in  the  pre- 
«ent  instancOi  by  unsettling  titles,  it  would  make  inunense 


OP  THK  STATE  OF  NEW  YORK. 


203 


mischief.  It  may  be  observed,  in  aid  of  the  a  nstruction  I 
have  adopted,  that  Wilson  acquiesced,  during  his  lifetime* 
in  the  execution  of  the  power.  He  is  presumed  to  have  had 
early  notice  of  the  bonds  and  mortgage,  and  of  the  terms  of 
them,  and  not  one  word  of  objection  to  the  power  was  made 
by  him,  from  October,  1796,  to  his  death  in  1S14.  It  is  with 
the  appearance  of  great  injustice,  that  his  representa- 
tives should  at  this  day  attempt  to  set  aside  the  sale  upon 
such  a  pretext. 

If  the  power  be  admitted  tto  have  been  inserted  in  the 
mortgage  by  power  authority,  it  puts  an  end  to  the  present 
claim.  The  sale  was  fairly  made  upon  the  due  public  no- 
tice required  by  law.  This  is  very  satisfactorily  proved  ; 
and  there  is  no  ground  for  the  charge  of  irregularity  touching 
any  part  of  the  proceedings.  Something  was  said  upon  the 
ai^ument  about  fraud  in  the  sale,  but  there  is  no  such  allega- 
tion in  the  bill,  nor  is  it  made  a  point  in  the  caae  by  the 
complainants'  counsel.  The  charge  is  irregularity  and  want 
of  authority,  and  there  is  nothing  in  the  proofs  to  give  coun- 
tenance to  the  suggestion  of  fraud,  had  it  even  been  made  a 
substantial  averment  in  the  bill.  The  power  to  Faulkner  to 
execute  the  mortgage  is  fully  proved.  It  was  recorded  in 
1809,  and  again  in  1812,  and  the  power  contained  in  the 
mortgage  was  duly  recorded  as  early  as  June,  1808 

There  is  not,  then,  any  ground  to  impeach  the  title  held 
under  the  sale.  The  mortgaged  premises  were  purchased 
by  S.  S.  Haight,  on  behalf  of  the  proprietors  of  the  Pult- 
ney  estate,  and  the  statute  authorized  the  mortgagee  or  any 
person  on  his  behalf,  to  purchase.  The  title  thus  acquired 
cannot,  to  use  the  words  of  the  statute,  ''be  defeated  in 
favor  of,  or  for  the  benefit  of  any  person  claiming  the  equity 
of  redemption." 

The  only  remaining  pretence  upon  which  the  sale  is  to  be 
defeated,  is,  that  the  defendants  had  previously  conveyed  a 
part  of  the  premises  in  fee.  These  conveyances  were  nrjade 
under  the  assumption,  that  Wilson  had  abandoned  all  claim 
to  the  equity  of  redemption,  and  the  deed  from  William- 
son to  him,  was  in  the  possession  of  the  Pultney  agent.  If 
tiiat  deed  had  been  surrendered  by  Wilson,  (and  we  cannot 
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^^^^^^  gagce,)  it  affords  very  strong  coloi  for  the  inference  tliat 
Wiboi  the  right  of  redemption  had  been  tnily  abandoned ;  and 
X^up,  that  inference  is  much  strengthened  by  his  long  acquies- 
cence in  the  possession  taken,  and  acts  exercised  by  the 
mortgagee  as  owner,  and  by  the  non-payment  of  any  part 
of  the  principal  and  interest  of  the  consideration,  accord- 
ding  to  the  contract  But  I  do  not  lay  much  stress  upon 
this  assumed  fact  of  an  abandonment  of  the  equity  of  re- 
demption, and  I  refer  to  it  only  as  evidence  of  the  good 
faith  and  sincerity  with  which  acts  of  ownership  over  the 
property  were  exercised.  On  this  point,  however,  we  need 
not  dwell,  for  the  mortgagee  afterwards  treated  the  property 
as  covered  by  a  subsisting  mortgage,  and  the  equity  of  re- 
demption was  regularly  foreclosed.  The  sales  by  the  mort* 
gagee  could  not,  upon  any  reasonable  principle,  deprive 
him  of  the  right  of  foreclosing  the  mortgage,  nor  could  they 
prejudice  the  right  of  the  mortgagor  to  redeem.  If  the 
mortgage  was  still  subsisting,  the  purchasers  under  the  mort^ 
gagee  took  subject  to  the  mortgage,  and  the  right  of  re- 
demption :  a  mortgagee  before  foreclosure,  cannot  even 
make  a  lease  so  as  to  bind  the  mortgagor  when  he  comes  to 
redeem.    (JEhmgerfofri  v.  Clay^  9  Mod.  1.) 

The  suggestion  that  the  mor%£^ee  could  not  foreclose, 
because  he  had  previously  sold  parcels  of  the  land,  is  entire- 
ly without  any  foundation  in  precedent  or  justice.  The 
sales  created  of  themselves  no  obstacle  to  the  right  of  re- 
demption. If  the  mortgagor  was  entitled  to  redeem,  he 
could  recover  the  possession  as  against  those  purchasers, 
equally  as  well  as  he  could  recover  it  against  the  mortga- 
gee himself  or  his  heirs  after  his  death*;  a  mortgagee  can- 
not, by  fine  and  non-claim,  bar  the  equity  of  redemption. 
The  fine  displaces  nothing.  It  is  still  the  same  estate, 
(Lord  Redesdale,  1  Sch.  and  Le£  380.)  The  same  pow- 
er that  awarded  the  redemption,  could  award  a  restitution 
of  possession.  The  argument  on  the  part  of  the  jdaintiffs, 
would  go  to  prove  that  a  foreclosure  by  bill  was  equally 
barred,  as  a  foreclosure  by  advertising  under  the  statute. 
In  both  modes  the  mortgagor  should  come  in  befine  the  saic^ 
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fad  make  Iiib  defence.  He  is  prasumed  in  la\il' k>  have  equal 
notice  of  tbe  proceediDg  in  each  casei  and  a  feiedosute  and 
sale  is  as  much  a  bar  in  the  one  case  as  in  the  other. 

A  good  deal  was  said  upon  the  ai^iment,  touching  ftie 
dieckisuFe  by  Haight,  of  the  confidential  c<Nrrespondenoe  h^ 
tween  him  and  Troup,  during  the  time  that  he- was  employ-' 
ed  to  conduct  the  fofjeclosure.  As  I  see  nothing  in  that  cor* 
f  ospondenee  that  applies  to  any  part  of  the  ease,  except  the 
pcHnt  e#  abandonment  by  'WHson,  of  the  right  to  redeem, 
(and  on  which  I  have  not  thoaght  it  necessary  to  dwell,)  the 
competency  of  this  testimony  btf^omes  inmiaterial.  But  I 
oaght  not,  pefhape,  to  let  that  questicm  pass,  since  k  has 
been  discussed  before  me,  and  will  prob«bly  be  discussed 
again  in  this  Court  A  motion  was  made  during  the  BXgfy- 
nient,  to  suppress  these  letters,  and  the  questien  on  their 
competency  was  reserved. 

Haight  was  employed  by  Troup  to  foreclose  the  mort- 
gage, and  he  sa3rs  he  believes  that  the  business  of  conduct- 
ing the  foreclosure  would  not  have  been  confided  to  him,  if 
he  had  not  been  a  lawyer.  It  was  professional  business,  and 
in  respect  to  that  particular  transaction,  the  parties  appear 
to  have  stood  in  tbe  relation  of  attorney  and  client,  and  tbe 
eommunications  in  tbe  letters  of  Tioup^  prior  to  the  sale, 
were  upon  every  reasonable  ground,  entitled  to  die  protect 
tion  of  tbat  relation,  as  confidential  communications.  The 
voluntary  disclosure  of  those  letters  relating  to  this  subject 
to  the  adverse  party,  I  consider  as  a  reprehensible  breach  of 
trust,  and  which  the  right  and  privilege  of  the  client  require 
diould  not  be  permitted  in  a  court  of  justice.  The  letters 
related  also  to  other  business  respecting  the  general  agen* 
cy  of  the  Pultney  estate :  but  that  circumstance  does  not  af- 
fect tbe  confidoitial  comnmnicataons  relative  to  the  porti- 
eolar  business  confided  to  him  as  attorney,  nor  destroy  did 
confidence  under  which  the  law  considers  them  as  received. 
I  should  deun  it  a  dangerous  precedent,  and  one  that  would 
impair  the  good  faith  that  ought  to  be  observed,  and  which 
the  public  good  and  those  valuable  interests,  which  clients 
nrait  cottfide  to  their  ed<msel|  requue  to  be  observed,  to  knd 
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the  sanction  of  this  Court,  to  the  disclosures  in  questioD  ; 

those  letters  are  therefore  inadmissible  as  evidence  in  the 
cause. 

My  conclusion  upon  the  case  was,  that  the  plaintiffis  were 

not  entitled  to  redeem,  and  I  accordingly  dismissed  the  bill 

without  costs. 


H  Bleecker^  for  the  appellants,  made  the  following  points : 

1.  The  abandonment  set  up  by  the  defendants  is  in  itself 
invalid,  and  could  not  be  established  by  parol  evidence. 

2.  The  abandonment  is  disproved. 

3.  If  such  abandonment  ever  existed,  it  was  waived  by 
the  subsequent  proceedings  on  the  part  of  the  representa- 
tives of  Sir  William  Pultney. 

4.  Daniel  P.  Faulkner,  who  executed  (he  mortgage  as 
William  Wilson's  attorney,  had  no  authority  to  insert  therein 
a  power  of  sale  under  the  statuta 

6.  The  power  of  attorney,  under  which  the  mortgage  was 
made,  was  not  legally  recorded  before  the  sale  under  the 
mortgage,  the  proof  being  taken  out  of  the  state. 

6.  The  mortgagee  or  his  assignees,  having  conveyed 
divers  parts  of  the  mortgaged  premises  in  fee  simfde,  with 
warranty,  before  the  sale  under  the  power,  could  not  pro- 
ceed to  sell  or  buy  under  the  power. 

7.  At  any  rate,  the  sale  in  this  case  was  void,  it  not  hav- 
ing been  made  for  the  purpose  of  collecting  the  money  due 
on  the  bond. 

8.  The  complainants  are  entitled  to  ^  redeem  the  mortga- 
ged premises,  and  to  be  restored  to  the  same,  on  payment  of 
tfie  mortgage  money,  as  if  it  had  been  paid  when  due. 

9.  But  if  it  shall  be  decided,  that  any  part  of  the  mortgar 
ged  premises  is  held  by  bona  fide  purchasers,  not  affected 
by  notice,  the  complainants  ought  to  have  a  decree  for  the 
purchase  money,  or  the  present  value  of  the  premises^  at 
their  election,  allowed  to  them  in  extingiiidiment  of  the 
mortgage. 

10.  After  the  mortgage  shall  be  thus  extinguishedi  the 
Qomplainants  ought  to  be  allowed,  as  to  the  remaining  pre- 
mises in  the  hands  of  such  bona  fide  purchaserS|  to  have 
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dieir  portion  of  the  secnrities  for  the  purcliase  money,  or  a    albant, 
decree  that  the  present  value  of  their  share  of  such  premis-     ^>^^^^- 
ea  he  paid  to  them  by  the  representatives  of  Sir  William       wumu 
Pultney.  ^, 

1,  2.  3.  As  to  the  abandonment.    WUson  had  purchased 
and  given  a  mortgage.    This  gave  him  a  full  and  perfect  ti- 
tle to  every  purpose,  except  that  of  securing  the  debt.(a)     («)  18  John 
Ho  owned  an  estate  which  might  descend  or  be  devised  ;(fr)     (6),  i  Pow. 
it  was  subject  to  execution  ;(c)  and  he  might  even  have  *".^®'^^^* 
maintained  trespass  against  the  mortgagor.  His  estate  could  et  at  v.  Stew- 
not  be  passed  from  him  without  a  technical  conveyance  ;  J^I.  Em"?!* 
for  both  at  law  and  in  equity,  the  freehold  is  deemed  to  be     (<*)  Stanard 
in  the  mortgagor,  the  mortgagee  retaiuing  a  mere  chattel  Is  johii!R«p! 
interest(rf)     The  right  to  redeem  is  protected  with  the  ^     Hiteh- 
greatest  jealousy,  and  every  clause  in  its  derogation  is  hoi-  Harrington,  6 
den  to  be  void.(e)    Even  cancelling  the  deed  does  not  di-  J^  v^VflJ^J 
vest  a  title.(/)    Yet  it  is  claimed  to  overturn  these  well  set-  4iA4i.  Huji- 
tied  doctrines  in  relation  to  the  real  property,  by  parol  proof^g^)  }eau,    ii   kl 
of  an  abandonment,  or  rather  by  mere  inference,  for  there  ^^  ,  „ 

'  '  '  (je)    I   row. 

is  no  positive  evidence  of  abandonment.    Is  a  man  to  be  on  Mort  146. 
deprived  of  his  title  to  real  estate  in  this  manner  ?    Posses-  wiUe^  ^^. 
sion  continuing  in  the  mortgagee  cannot  operate  as  evidence  "^imieii,      i 
of  an  abandonment.    He  has  a  right  to  such  possession  the     (/)  3  h.  bl 
moment  that  the  mortgage  is  executed,  subject,  indeed,  to  ^'    .  .^ 
he  defeated  by  a  payment  of  the  money.    The  only  differ-  v.  Carey,  is 
ence  between  this  and  the  ordinary  case  is,  that  he  must  ^^         ^' 
account  for  rents  and  profits.    True,  it  is  common  for  the  Skearman,   6 
mortgagor  to  retain  possession,  but  this  is  not  always  the  sen.  353. 
case,  and  even  if  he  be  in  possession,  the  mortgagee  may 
give  notice  to  his  under  tenants,  and  claim  and  enforce  a 
payment  of  rent  from  them. 

Haight's  evidence  shows  unfairness  in  the  proceedings  to 
foreclose.  He  was  clearly  admissible,  for  he  was  not  acting 
in  the  character  of  an  attorney  at  law,  but  a  mere  private 
agent    No  suit  was  pending. 

Jlf.  Van  Bureriy  for  the  appellant,  submitted  whether  this 
question  could  be  gone  into  upon  the  appeal,  which  was 
confined  to  the  decree  of  dismissal.    The  order  suppriessing 
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CASES  IN  THIS  COVRT  OF  SRKOSS 

Raighl^s  deposition  was  distinct  It  was  entered  after  ttie 
final  decree  which  was  January  9(Hh,  1823 ;  and  the  ordef 
of  suppression,  February  86, 1893,  recites  that  il  was  boC 
entered  at  the  time  of  the  final  decree,  and  it  is  ordered  la 
stand  mmt  pro  tunc  as  of  Jammry  30th. 

WooDwosTH,  J.  The  amount  of  it  is,  then,  that  faodL 
decrees  were  made  January  20th,  but  tiie  order  of  ipprah 
sioQ  was,  by  mistake,  not  entered. 

Van  BureUf  said  the  order  of  suppression  was  first  made^ 
but,  by  mistake,  not  entered.  It  was,  after  the  final  decree, 
entered  as  of  the  same  date  with  the  latter.  But  the  two  do- 
crees  are  distinct  He  read  fiom  the  petition  of  appeal  which, 
was  fit>m  the  final  decree  only* 

SuTHSKLAjYD,  J.  Docs  uot  the  appeal  from  the  final  de- 
cree involve  every  interlocutory  decree  bearing  upon  it? 

Bleecker.  It  has  been  so  decided  by  this  Court  over  and 
over  again. 

WooDWORTH,  J.  I  think  the  question  as  to  Haightfs 
competency  may  be  considered  one  on  which  the  final  de» 
cree  turned.  The  order  suppressing  his  evidence,  is,  in  this 
point  of  view,  brought  up  wi&  the  final  decree.(A)' 

Bhecker.  The  parties  have  a  ri^  to  the  evidence  of 
agents,  from  the  necessity  of  the  ca8e.(i)  Peake,  in  his 
Treatise  on  Evidence,  shows  the  extent  of  the  privilegia 
claimed  by  the  respondents.  He  8ay8,(  j)  that,  ^  In  like  man- 
ner as  the  law  respects  the  peace  of  mes^  it  oonsideni  the 
confidential  commwiicatioQS  made  for  the  purpose  of  de- 
fence in  a  court  of  justice.  By  permitting  a  man  to  entmsl 
his  cause  in  the  hands  of  a  third  person^  it  establishes  a  con- 
fidence and  trust  between  the  client  and  the  person  so  eat- 
ployed.  A  counsel,  solicitor,  or  attorney  cannot  conduct  the 
cause  of  his  client,  if  he  is  not  fiilly  instructed  in  the  cimum- 
stances  attending  it :  but  Uie  client  could  not  give  the  in^ 
sinictiona  with  salUy,  if  the  facta  cmfided  to  hift  idfioastlo 
were  to  be  disclosed.     Barristers  and  attorneys,  therefore^ 


OV  TBB  n^TE  OF  HEW  TOSK. 

.10  wbrai  &CC3  Bie  rekted  pmliMiMaUy,  during  a  dttsei  or    albaict, 
ia  eontemplatiaa  <rf  it,  are  Bsilher  oUig«d  oar  peimit«Qd,    ^^^^" 
tiMMigb  they  shouldflo  fiir  forget  tiaeir  duty  m  lo  be  wiUiiig      wiiMn 
Id  do  eO|  to  ditcloee  Ab  fikcts  ao  diTuIged  diuing  Che  pen-       Ttm^ 
dencY  of  thot  cause  or  at  aay  ihture  tinie.^    The  privilege 
is  thus^oofioed  to  professiooal  empk>ymeDl^  properly  ao  eidl- 
ed«     Is  a  man,  meroly  emplo)^  to  put  up  an  advertisemeQt, 
an  ineompeteut  witness,  beeauee  he  bappeotf  to  be  analtoraey 
at  law  ?    Or  euppose  liim  te  be  a  land  agen^  shall  his  let- 
timony  for  that  reaaon  be  excluded  7    No.    The  cemmiuu- 
oatiOB  nmst  relate  to  a  judieiid  proceeding.    Is  the  side  of 
mortgaged  preoaiieee  under  the  statete,  upon  simple  adver- 
tiflement,  such  a  proceeding  3    There  ie  neitber  Court|  par- 
ties^ sui^  process,  nor  reeord.    li  is  no  more  judicial  than 
advertiisii^  a  cargo  of  lum.    True,  the  efeel  is  a  fore^eeuie 
So  a  sale  of  my  land  divests  my  iitle^  but  the  sale  is  not, 
therefore,  «  judicial  proceeding.    (He  exaniined  H.'s  evi- 
dence, but  as  this  was  not  deemed  material  by  Ake  Courts  it 
need  not  be  noticed  heie.) 

If  theie  was  en  abandonment,  it  was  waived  by  the  subee- 
^uent  atteoipt  to  fbrecloseu    But, 

4.  The  foreclosure  and  sale  was  a  mere  formalily,  and  ut- 
terly void,  and  without  effect.  Faulkner  had  no  authority 
to  insert  tiie  power  of  sale  in  the  mortgage.  A  letter  of  at- 
torney, to  make  a  mortgage,  does  not  imply  an  authority  lo 
insert  a  power  of  sale ;  for  a  mflrtgtge  is  complete  withoat 
this.  This  power  of  sale  and  summary  fiweclosure  wa4  ua- 
known  to  the  comncKm  law,  and  is,  to  this  day,  without  a 
pMoedent  in  EngIaiid.(Ar)  The  ChaneeUor  seems  to  vriy  (k)  3  Pom 
on  the  practice  at  the  PuUney  land  office,(/)  but  surely  it  ^^J^l;^ 
mquires  no  amiment  to  show  that  this  is  not  to  form  the  Croft  ▼.  Pow 

M  gt  aL  Clam. 

law  of  the  case.    The  ques^n  is  the  same  as  if  it  was  the  R^p.  g03    ic 
ftrst  mortgage  ever  taken  in  this  fom.  John.  196«  per 

The  general  principle  is,  that  an  authnffty  should  be  Bat  'tee  the 
atrictly  pursued.  This  rule  is  laid  down  and  illustrated  by  |^|^  ^^  ^^ 
the  cases  cited  in  Com.  Dige8t.(m)  The  power  of  sale  W^t«,iBain. 
does  ixA  pertain  to  the  natnre  of  a  mortgage,  and  when  first    (/f  ^Suiiief  m 

inttodnoed  with  us,  this  power  was  ^aaftained  in  a  distinct      (<")  Alter- 

Biiv   /C*  ^  10 

JBettumenl^   Aeliaoee  is  plated  by  the  Ghanceltor  am  the  il  * 
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ALBANY,    general  words,  ^  to  do  and  perform  all  things  nece:isar7  and 
Pec.  1823.    lawfiil  for  securing  the  consideration  money."(n)    But  these 


Wilson,     words  were  not  meant  to  extend  the  power  beyond  a  bond 

Tmap,       and  mortgage,  as  such.    They  might  as  well  be  construed  to 

authorize  any  personal  collateral  security.    These  general 

(n)  Ante,  1  9.  ^^^jg  j^iate  to  the  premises — the  subject  matter,  which  is  a 
bond  and  mortgage.  They  are  confined  to  what  is  lawful  in 
furtherance  of  the  power  prevjously  and  specifically  confer- 
red, which,  indeed,  is  a  matter  incident  to  the  power  without 
this  clause.  Thus  it  comes  back  to  the  nature  of  the  au- 
thority. The  right  of  inserting  a  power  of  sale  was|  no 
more  necessary  to  its  execution,  than  the  right  to  pledge  is  to 
a  fiictor.  The  latter  has  a  power  to  sell,  but  this  does  not 
(0)  Martini  include  a  power  to  pledge  the  goods  of  his  principa].(o) 

1M.&S.140.  A  power  to  sell  lands  does  not  imply  a  power  to  msert 
if\Jm*^  covenants  of  seisin,  warranty,  &c.{p)    This  was  decided 

John.  Rep.  58.  upon  a  principle  directly  applicable  here,  that  "  a    con- 

etJ!!^ idzdO.  veyanceor  assurance  is  good  and  perfect,  without  either 
warranty  or  personal  covenants ;  and  therefore  they  are  not 

^^{q)  5  John.  uQ^ggnrily  implied  in  a  covenant  to  convey ."(g)  Now 
covenants  are  a  much  more  striking  requisite  in  a  convey- 
ance than  a  power  in  a  mortgage ;  for  if  the  bargainor  is 
not  seised,  no  estate  passes.  The  case  of  Liefe  v.  Salting" 
***  •  stone,  relied  upon  by  the  Chancellor,(r)  turned  upon  a 
technical  diflSculty  raised  upon  the  worcf  dispose.  Nor  is 
(•)  Ante,  id  jjg  bome  out,  by  the  decisions  cited  by  him(*)  in  relation 
to  leasing  powers.  In  those  cases,  the  attorney  took  the 
covenants,  and  who  could  object,  or  think  of  objecting  to  a 
covenant  which  he  had  executed  with  his  own  hand,  because 
the  attorney  had  no  power  to  receive  it?  The  attorney  re- 
ceived a  covenant  highly  beneficial  to  his  principal ;  it  was 
like  an  objection  to  the  execution  of  a  power  to  sell  for  1000 
dollars  because  the  attorney  sold  for  2000  dollars.  In 
Roberts  v.  Dixall,  on  which  ho  also  relies,(/)  the  attorney 
did  less  than  what  the  |x>wer  authorized,  and  the  case  pro- 

from   6  Vm!  ceeds  upon  the  maxim  that  every  greater  includes  the  less. 

'^^^  (v)  Ante   ^  *®  subsequent  case  of  Kenworthy  v.  £a/e  cited  by  hinii 

901, 2.         '  (ti)  the  master  of  the  rolls  considered  it  so.    The  result  of 

Po^  52  ^446!  ^^®  subsequent  cases  to  which  he  refers(v)  as  given  by  Mr. 

^9-  Sugden,(ir)  is  the  true  distinction  arising  from  all  of  themp 
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^  that  where  a  freehold  interest  is  authorized  to  be  appointed    albant, 
mider  a  power,  a  different  estate,  less  valuable,  will  be  sup.    ^^^'^^^' , 
ported  in  equity.''  WOwn 

6.  But  if  the  power  was  operative,  the  validity  of  the  sale       Ttwf. 
depended  upon  this,  as  well  as  the  power  under  which  the 
mortgage  was  made,  being  recordeB  before  the  conveyance 
was  executed.    The  latter  it  expressly  required  by  the  star 
tiite.(r)    The  authority  to  foreclose  is  a  special  statute  pow-     C*)  l  R.  L 
er,  and  must  be  strictly  pursued.(y)    The  subsequent  act  of     (y)  ihnmni 
recording  will  not  make  the  execution  of  the  power  good  johi5clL*CM 
by  relation.(z)  344,  5. 

(x)  HMikinM 

6.  The  nature  of  the  mortgagee's  interest,  as  connected  ^fj^  ^^  ^ ^^^ 
with  the  power,  is  well  defined,  and  has  been  very  fully  con-  ^  ?^»  ^^^ 
sidered  by  this  Court.    The  power  is  not  a  mere  naked  one,  t.   Wakeford, 
but  coupled  with  an  interest  ;(a)  and  when  Troup  conveyed,  jiJTpwil 
the  power  was  extinguished.    If  a  mortgagee  could  convey  S  M.  &  &  576. 
the  land,  and  yet  reserve  the  power,  he  might  defeat  his  own  ^  Tanat.  40S.' 
grant.    The  nature  of  an  authority  to  convey  real  estate,  is     (^  Bergm 
considered  at  large  in  Hargr.  &,  Butl.  note  298  to  Co.  Litt  CainM'    Cm. 
842  b.    It  is  there  said,  that  '•  those  powers  which  are  giv-  ^"'  ^** 
en  to  mere  strangers,  that  is,  to  persons  who  were  not  owners 
of  the  land,  at  the  execution  of  the  instrument  creating  the 
power,  and  who  do  not  take  under  it,  either  a  present  or 
future  estate  or  interest  in  the  land,  are  said  to  be  collateral 
to  tlie  land : — Those  which  are  reserved  to  the  owner  of  the 
land,  or  to  a  person  deriving  under  the  instrument  creating 
the  power,  either  a  present  or  future  estate  or  interest  in  the  4]&   i  ventr. 
land,  are  said  to  be  relating  to  the  land."    The  power  m  ^^  |jj^  ^ 
question  was  derived  under  the  same  instrument,  is  annexed     (c)  Hug.  k, 
to  the  estate,  and,  therefore,  comes  within  the  latter  division  2" *^(^^ 
of  a  power  xelating  to  the  land.  It  is  said  in  Powell  on  Pow-  343  b. 
ers,  26,  that  ^  An  assignment  oitotum  statum  suum^  or  a  total  t.    caJm,  3 
alteration  of  the  estate  for  life,  to  which  a  power  is  append-  J***V5r^  ^* 
ant,  destroys  the  power.(6)    So  the  conve3rance  by  Troup  (i)  to  i  Atk. 
passed  his  whole  estate,  in  those  parts  of  the  mortgaged  pre-  ^^^i^fj^ 
mises  conveyed.(c)   There  can  be  no  doubt  that  Troup  had  John.      539. 
the  whole  legal  estate,  which  passed  by  his  couveyance.(<Q  96  ^  cL  jml 

905   o.      Sir 

Van  Bur  en.    We  shall  not  dispute  that  the  legal  estate  tUttm't  e^m^i 
passed.  Vontr.  351. 
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M-e^KT,        Eleecker.    It  ftUiyvs,  then,  ihMt  the  povcr  must  halm 

^^^^^^'    passed  with  jt    The  same  reason  ^exists  as  that  for  ttie  As* 

Wtea      feiture  of  a  particular  estate  by  alienation.    The  comre^ 

^[>^      a&ce  is  a  renunciation  of  the  connection  snd  dependence 

wbidi  existed  between  the  mortgagor  and  jnoTtgagee.(e)  If 

BL  Com.  274.  Troup  had  no  legal  estate,  he  was  no  longer  ibor^agee. 
This  was  the  only  churaeter  in  which  he  could  sell.  No 
one  in  nature  of  a  trustee  can  sell  to,  and  buy  Mmsn^lf,  ex- 
cept a  mortgagee.  7hie  he  has  done,  or  attempted  to  da 
Strip  him  of  his  cbamcter  of  mortgagee,  and  it  is  all  we  ask. 
Whether  he  retains  the  power  or  not,  is  immaieriaL  If  his 
legsl  estate  is  gone,  his  character  was  that  of  a  naked  trus- 
tee, his  power  is  uncoupled  from  his  interest,  he  could  not 
buy,  and  the  sale  to  him  upon  the  foreclosure  was  absolute- 
ly YokL    The  andAorilies  to  this  point  are  all  cdlected  by 

qC/)  8  J»^  the  late  Chancdlor,  in  Davoue  v,  FaHning.{f)  Nor  does 
it  vary  the  case,  that  <»ily  a  part  of  the  land  was  conveyed. 
If  the  power  was  gone  as  to  part,  it  was  gone  as  to  the 
wbole.  The  nature  and  object  of  this  power  is  well  ex- 
plained by  the  present  respondent,  Ool.  Troup,  and  his  col- 
league, the  late  Judge  Benson,  who  were  counsel  for  thee^ 

Cdoa^  'cai.  peUcuits,in  Bergen  v.  Betmet{g)    Take  the  riglits  of  the 

Eir.  13.  unortgagee  as  there  defined.  He  sold,  in  this  instance,  for  the 

whole  mortgage  money  due.  This  was  as  it  should  be ;  bol 
how  is  he  to  do  this,  unless  he  retains  the  whole  power  arex 
the  whole  land?  What  part  of  the  land  is  to  be  sold,  sad 
how  is  ibe  money  to  be  applied  ?  What  would  have  been 
the  safety  of  the  bidder,  had  strangers  been  permitted  to  pur- 
chase 7  The  right  was  embarrassed  and  entangled  by  the 
ppevious  tmnsfer,  and  bids  are  discouraged  and  suppressed. 
Troup  was,  indeed,  not  in  a  capacity  to  make  a  sale.  It  was 
a  nullity,  and  t^e  deeds  passed  nothing,  either  to  Height  or 
Troup,  and  we  are  left  in  statu  quo. 

It  may  be  said  that  the  power  passed  to  the  grantees.  If 
this  be  admitted,  the  condition  of  the  respondents  is  not  bet- 
tered by  the  oonoession*  Their  power  has  not  been  exert- 
ed. They  have  taken  no  part  in  the  sale,  either  directly  6t 
indirectly. 
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Independent  of  Strict  lav,  the  power  shooldbe  coomder-    albaiht, 
ed  as  gone  in  propriety  and  policy.    Obstacles  were  thrown    ^^^  ^^^' 
in  the  way  of  bidders,  and  there  could  not  have  been  a  fair       vnimm 
«ale.    The  purchasers  were  not  safe.    *A  mortgagee  is       tVwip. 
"bound  to  pursue  his  power  strictly ;  and  although  he  may  ^ 
sdl  part  of  the  land  at  one  time,  and  part  at  another,  yet  he 
cannot  clog  and  encumber  the  part  that  he  sells,  but  must 
sell  simply  and  unconditionally  the  whole  interest  as  the 
same  was  conveyed  by  the  moTtagor.''(A)     The  mortgagee  c^J  e„,  jq 
should  have  kept  the  whole  in  the  same  situation  as  when  P«  Kent*  J- 
the  mortgage  was  first  executed.    Who  would  dare  to  pur-  • 
cfaase  Troup's  estate,  broken  and  disfigured  as  it  was? 
These  important  objections  were  but  little  noticed  in  the 
Court  below,  for  what  reason  we  kflow  not ;   but  we  are 
persuaded  that  had  the  Chancellor  pursued  the  subject  with 
his  usual  diligence,  he  could  not  have  arrived  at  the  result 
expressed  by  the  decree. 

7.  The  sate  was  not  in  good  faith.  It  was  not  for  the  pur- 
pose of  raising  the  money  due  upon  ^e  mortgage,  but  to 
protect  the  subsequent  purchasers.  Take  the  case  men- 
tioned by  Kent,  J.(t)  of  a  devise  of  land  to  executors,  to  be  (t)  i  CaiMs 
rfold  for  payment  of  debts.  Suppose  them  to  sell  under  a  Jg*"  ™  ^ 
title  entirely  distinct  from  their  power,  would  they  be  at  It- 
berty  to  sell  again,  merely  in  order  to  protect  the  title  of  the 
purchaser  ?  and  not  with  intent  to  pay  the  debts,  as  requir- 
ed by  their  authority  ?  The  two  cases  are  analogous ;  and 
the  distinction  is  fully  supported  by  the  statute(^*)  giving  /-•)  |  j,  i^ 
the  mortgagee  a  right  to  purchase,  which  declares  that  such  375,  f.  ifk 
purchase,  shall  not  be  defeated  for  that  reason,  "  provided 
that  it  was,  in  every  other  respect  regular,  fair,  and  with 
goodfaith.**  Was  this  sale  within  that  proviso?  Was  it  for 
a  purpose  contemplated  by  the  act  ?  Was  it  «  fair  V  The 
interest  of  the  mortgagee  was  to  sell  at  as  small  a  price  as 
possible ;  whereas  the  power  was  conferred  for  the  reason 
that  the  mortgagee  is  interested  to  bid  up  to  the  full  amount 
cf  the  mortgage.  It  is  for  this  reason  alone  that  his  case  is 
made  an  exception  to  that  of  ordinary  trustees.  It  was  said 
by  the  ChanceHor,  that  we  had  not  made  the  point  relating 
to  the  fraud.    We  answer  that  this  was  not  necessary.    We 
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apply  to  redeem.  We  are  answered  by  the  sale.  We  reply 
that  it  is  an  insufficient  bar,  because  uniair  and  in  bad  faitk. 
It  was  not  necessary  for  us  to  attack,  by  the  bill,  what  wa 
possibly  never  knew.  We  may  meet  it  upon  the  general 
replication.  The  charge  of  unfairness  is  confirmed  by  the 
'  result.  The  bid  was  $360  only.  No  laches — notliing  short 
of  a  deed  of  confirmation  could  vaUdate  such  a  sale. 

Again:  the  mortgage  was  extinguished  by  the  sales. 
Troup  should  have  given  us  credit  for  the  sums  which  he 
had  received  of  the  purchasers.  Yet  he  sells' for  the  whole 
sum  secured. 

It  was  said  by  the  Chancellor,  that  our  ground  of  objec- 
tion is  too  broad — that  it  goes  to  deny  the  right  of  foreclo- 
sure even  in  equity.  •True.  In  answer  to  a  bill,  we  might 
have  shown  the  departure  of  interest|  and  it  would  have 
been  equally  available  both  in  equity  and  at  law.  The 
mortgagee  could  not  have  taken  a  decree  of  sale  for  the  whole 
upon  a  true  bill,  even  if  it  had  been  taken  pro  confesso  ;  for 
you  cannot  take  a  decree  differing  from  the  statement  in  the 
bill.  If  there  was  a  right  of  foreclosure  in  equity,  it  should 
have  been  pursued  there ;  and  should  not  weigh  against 
our  objection  to  the  statute  foreclosure,  any  more  than  if 
there  had  been  no  power  of  sale,  or  the  mortgagor  had  been 
under  25  years  of  age.  A  Oiancery  foreclosure  would  have 
been  much  more  advantageous  to  the  mortgagor.  It  would 
have  given  him  more  time  to  answer  and  make  his  defence, 
and  raise  the  money  upon  a  decree  against  him.  The  pre- 
cise land  would  have  been  sold  which  is  properly  the  sub- 
ject of  the  sale.  The  tenants  would  have  been  brought  in, 
and  there  would  have  been  a  fair  sale  upon  a  safe  title,  at 
the  full  value.  Here  Troup  still  retains  a  very  considerable 
balance  on  the  bond,  which  he  may  enforce  by  an  action. 

It  is  settled,  that  if  there  be  any  unfair  conduct  in  the 

®  ^  T?Z*  mortgagee,  the  Court  will  open  4he  foreclosure.(A:)  This  will 

Y»&  'be  favored.      Powell  after  stating  a  variety  of  cases,  in 

(f)  Id.  1079.  ^i^i^jh  foreclosures  have  been  opened,  says,(Z)    "  Except  in 

the  instance  already  mentioned,  I  do  not  find  that  any  rules 

have  been,  nor  do  I  apprehend  that  any  can  be  laid  down  by 

the  Courts  of  Equity,  as  to  the  exercise  of  tlieir  jurisdio 
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tion  Ilk  Of  ening  foreclosures,  either  with  respect  to  the  time,    albakTi 
nirhich  shall  ba  considered  as  a  barj^or  to  the  particular  cir-     ^^"^^^^ 
enmstances  which  will  entitle  a  suitor  to  thiS'iDterposition    >   WiiMn 
of  the  Court ;  for  cases  of  this  sort  embrace  such  a  variety       Tmn. 
of  considerations,  and  are  frequently  so  complicated  in  their 
nature,  that  each  depends,  in  a  great  decree,  upon  its  own 
combined  circumstances,  and  may  be  rather  considered  as 
an  instance  of  the  fact,  that  the  Courts  will  interfere  to  open 
a  foreclosure,  than  as  a  general  rule  as  to  the  circumstances 
in  which  relief  will  be  given."    A  foreclosure  has  been  open- 
ed after  16  years,  upon  very  slight  circumstances  of  unfair- 
ness.(m)    The  Chancellor  would  not  have  sanctioned  this    (m)  Id  lOeo, 
sale  upon  a  bill  of  foreclosure,  for  the  very  reason  that  the  theno^ 
purchaser  would  not  have  been  secure,  and  because  the 
mortgagor  had  been  embarrassed,  and  his  rights  impaired  by 
the  sale. 

WooDWORTH,  J.  How  wcre  the  mortgagor's  rights  af- 
JTected  1  He  might  have  tendered  the  mortgage  money  to 
i/oL  Troup,  notwithstanding  the  sales. 

Bleecker.  True.  But  he  might  also  have  refused  to  re- 
ceive it,  and  put  the  mortgagor  to  his  bill  to  redeem  against 
this  multitude  of  purchasers,  or  any  greater  number.  The 
mortgagor  ought  not  thus  to  be  embarrassed  and  delayed  in 
his  remedy. 

in.  Van  BureUj  for  the  respondents.  This  suit  is  a  seri- 
ous attack  on  the  interests  of  a  great  number  of  men,  upon 
merely  technical  grounds.  They  have  purchased  in  perfect 
good  faith,  and  the  claim  of  the  appellants  is  not  entitled  to 
the  favor  of  any  Court,  especially  a  Court  of  Equity.  Be- 
fore the  possessors  are  disturbed,  the  legal  right  should  be 
most  clear  against  them.  I  did  not  suppose  it  in  the  wit  of 
man,  to  cast  a  shade  of  doubt  upon  their  title. 

The  appellants  are  first  met  by  the  statute  foreclosure. 
This  they  assailed  before  the  Chancellor,  upon  the  ground 
that  it  wanted  form  and  regularity.  These  being  amply 
proved,  and  that  the  mortgage  was  for  no  more  than  the  fair 
consideration  money,  they  now  attack  us,  first,  because 


•It  CAftfiS  W  ttlE  oocrftt  OF  errMs 

Atj^kW.    there  was  no  authority  in  Patilkner  to  execute  fhe  po vw  of 

Pw.if».    jjjjg     ipjjjj  awthority  mi^w  to  receive  a  oonveyunoe,  awl  ex- 

WUmi      ecDUe  a  bond  and  mortgage,  porsaant  to  a  previoae,  condi- 

^^^       tional,  ejDecutory  eontraet  betiw^n  Williamson  A  l^ilsoa. 

There  is  no  deobt  that  a  good  and  sufficient  m<Hrtgage  was 

intended,  and  an  express  clause  was  toserted,  sanetioiriBg 

every  aet  necessary  to  the  complete  seenrity  ^  the  purchase 

money.    Was  the  mortgage,  acoompanied  wifli  a  power  of 

sale,  an  extern  of  anthority  ? 

There  is  no  donbt  that  a  power  must  be  eonstnted  accor- 
ding to  the  intent  of  die  party,  to  be  deduced  fiom  tiie  sub- 
ject matter,  which  was  a  mortgage.  What  did  the  partieg 
mean  u4ien  they  used  the  term  ?  As  early  as  1788,  these 
powers  of  sale  had  multiplied  to  a  great  extent,  and  many 
titles  depended  upon  sales  made  under  tliem.  An  act(l) 
was  accordingly  passed  in  that  year,  giving  effect  to  those 
sales,  which  has  been  in  force  ever  since.  The  act  had  ex- 
isted for  13  years,  and  the  practice  of  inferting  the  power 
of  sale  in  use  for  a  much  longer  time,  when  tlusaatfaorfty  waa 
given  to  Faulkner,  who  was  to  do  die  buisness  with  a  land 


1)  Aet  of  fV^b.  20, 1788,  it  7.    2  Jubm  «t  Ynkk,  988.   Tlii»  MtioA  ii 

■fflllOWM 

"  And  wkeivafl  mfloiy  real  estates  are  beld  iux6tir  sales  made  by  mortga- 
gees, who  were  authorized  by  the  mortgagor  or  mortgagors  to  make  con- 
reyance  of  the  same  in  feoi  for  the  payment  of  the  debt  or  demand  secored 
by  such  mortgage,  and  to  return  the  surplus  of  the  purchase  money  "to  the 
mstgtgsr  cr  jnoitg4gprs ;  aad  ai  auiay  incaBVeaieiices  mfty  arjas,  ventions 
•foits  be  promoted,  and  bona  fide  purchasers  ruined,  if  such  estates  should  be 
redeemable  in  equity;  therefore,  be  it  further  enacted  by  the  authority 
•foresaid,  that  no  good  «nd  bona  fide  sale  of  messuages,  lands,  tenements, 
•r  hereditametits,  made  or  lo  be  mads  by  mmtgmgees  or  olbien  aiathorited 
tbetenntUt  by  ipecial  pAwer  for  thai  pnTpone,  in  d«e  fbrra  of  Uwt  fimm  hiti 
m  tbcODi  who  hud  ihe  oqsiif  of  redemption*  shftll  bo  defeated  to  the  pre* 
judiee  of  the  bona  fide  purchasers  thereof,  in  favor,  or  for  the  advantage  of 
any  person  or  persons  claiming  a  right  of  redemption  in  equity ;  prorided 
always,  that  nothing  in  this  act  contained,  shall  bo  osastraod  lo  prejndioo 
any  oiber  mortgageo  of  the  samo  msssltages,  landiy  tmtmmatUi,  betedSta* 
tmwk^  m  mf  pwt  thoreoT,  whoso  iitlo  Meraod  fvipr  to  snob  Aoim  fide  sM»> 
«r  99Sf-CT9ditm  to  whom  the  mortgaiped  premises,  or  a«y  pajrt  thereof^  wm 
befiure  bound  by  uiy  judgment  at  law  or  decree  in  equity.^ 
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fffieoi  vlme  tmifonn  c«8lQin  recpiirdd  tkd  imeiliQii }  lluf 

iiffiee  of  fte  Pulttiey  estaitey  «stabUsh0i  ibrlb»8itle  and  wl*     ^^'**^^*, 

llement  of  a  miUioo  of  aerea,  wbkh  had  been  ia  opemlioii       wma 

for  several  yeais^  and  whose  nilea  minti  tbncfofe,  hai^      limt§i 

been  genemUy  known.    Aeting  in  reference  to.  all  theae 

eonaideratioDfi^  is  tbeoe  looia  to  dcvnbt  for  a  moment^  Ifaal     ..  ^  j^ 

the  u$Qal  mroTtgage  waa  intended  7    Siigden  aaya«(ii)  thai  mi      ^w«i^ 

<^in  Qonsidenng  the  extant  of  a  power,  the  inienli^m  of  the  ^^^  y^f^ 

partiea  musl  be  the  guide.    Thns^  on  the  one  hand^  a  pow*  ^ 

er  lunited  in  tarme,  bas^.  in  femjT  of  the  intention,  been 

deemed  a  gcdeend  power^  whilst^  on  the  other  handi  a  gen- 

end  power  in  terms,  haa  beea  cntdown  to  a  partieular  pua* 

poeek"  The  worda  need  not  always  be  sti!icdypuraaed.  '^Uo* 

4ei  a  power  of  appointmenti  the  donee  may  either  appoint  ab* 

lelnldy,  (>r  may  leeerre  a  power  of  levoeation)  although  not 

eocpleaily  authorized  to  do  90  by  the  deed  ^^mting  the  pow« 

er-^Co)  The  lihemlity  with  which  powera  avs  eoastrued,  to  31^^^  ^ 

further  the  inteai  of  the  parti^  is  fuUy  iUuatrated  by  the  the 'aathoritii 

eaaea  cited  and  summarily  stated  by  Sngden  onPowen^  I 

Am.  from  4dLond.  el  438^  439,  44S^  459,461, 47a    At 

page  S36, 7,  an  instanoe  ia  given  of  coou^truiiig  the  words  of 

a  power  by  the  cnatooi  of  the  country.    The  Court  are  al* 

$0  refmed  to  the  ma»  book^  649,^  610, 6S6,. 638, 6SQ^ 

631,  as  containing  «ases  in  support  of  the  prineipld,  that  a 

geneml  ppwer  most  be  construed  in  reference  to  the  law 

and  emtom,  and  that  the  best  security  anthoriaed  by  law  or 

CHsOwn,  should  haye  been  given  by  Faulknw. 

Again ;  he  waa  todo  <<  all  things  neoe^aofjrand  lawful  to 
aecure  the  considemtion  moneyJ'  It  wa$  necessary  to  giYe 
the  power  of  eale,  and  WilUamaou  bad  a  right  to  require  it 
This  was  according  to.  the  custeaA  of  the  office. 

Bat  is  Wilsoft  to  be  toiemted  in  saying  that  the  power  of 
salo  is  void,  after  having,  by  his  attocney,  received  a  deed 
as  a  consideration  for  that  very  mortgf^  which,  contains  the 
power,  and  now;  in  the  same  breathi  clain^ing  to  enfoice  it  ? 
He  was  cestainly  bound  to  give  back  the  deed^  bdew  be 
could  be  heajcd  to  object  against  this  power.  By  reoeiving  tbs 
deed,  he  ratifies  the  power.  He  claims  under  a  transaotiooi 
which  he  wishes  to  be  holden  void,  for  his  puqtess^  on  M9 
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AX.BAirr,    hand)  and  valid  for  the  same  purpose  on  the  other.    It  is 
^^"^  ^^^'    the  common  case,  where  a  party  shall  be  put  to  his  election 


WOmii      in  a  Court  of  Equity,  to  say  whether  he  will  give  up  his 

Tswp.      claim  in  toto^  under  the  instrument,  or  suffer  the  whole  to 

stand.    Both  the  deed  and  mortgage  are,  for  this  purpose, 

hrilk  ▼.  fin-  ^^  ^  considered  as  one  entire  instrument.(jp)    This  point 

"fy»  4  Mmj.  ^as  decided  expressly  by  the  Supreme  Court  of  New  Hamp- 

Suno  T.  Tiffu  shire,  who  held  that  an  infauit  should  not  avoid  his  mort- 

iesf "^wd  ^td  sage  ^^r  nonage  and  yet  hold  the  land.(y)    « No  person 

13  MajM.  Rep.  puts  himself  in  a  capacity  to  take  under  an  instrument,  with* 

\q)  Adami'  ^"^  performing  the  conditions  of  the  instrument ;  and  they 

^M^  2  may  be  express  or  implied."(r)    An  infant  must  elect,  on 

&  Le£   367.  coming  of  age,  whether  he  will  continue  to  occupy  under  a 

diUe     ^Wne  ^^*^*    ^  ^®  continue,  he  is  liable  for  all  the  rent  incurred 

Ld.     Rosiyn,  during  his  minority.(9)    This  is  the  settled  and  familiar 

(f)  Bao  Ab.  doctrine  in  relation,  to  a  claim  under  appointments  by  a 

]>asM,     &c.  will.(^)    Yet  Wilson  holds  the  deed,  and  in  the  same  breath 

(0    Whut'  claims  to  disaffirm  the  mortgage.    The  attempt  is  a  viola- 

sT  Vfcfc'*Jim!  ^'^^  ^^  common  justice  and  honesty.    He  should  be  dhven 

867.  to  his  election.    The  deed  was  delivered  on  the  strength 

of  the  mortgage.    If  that  fails,  the  deed  should  fail  with  it, 

and  the  original  owner  be  remitted  to  his  rights.    Suppose 

a  failure  to  pay  the  consideration  money  under  the  original 

contract,  and  yet  a  deed  executed,  it  would  be  voidable  as 

being  without  consideration,  or  founded  on  mistake. 

Being  then  a  valid  power  of  sale,  it  is  objected,  that  .the 
foreclosure  was  not  regular ;  but  every  objection  is  aban- 
doned, except  that  which  relates  to  the  non-registry  of  the 
original  power  and  the  power  of  sale.  It  was  not  necessary 
that  the  former  should  be  recorded.  No  statute  or  princi- 
ple of  policy  requires  it,  as  to  the  mortgagor.  As  to  the  lat- 
ter, the  recording  was  necessary  only  for  the  protection  of 
Caifc  ^J^t^rf  ^^®  purchaser.  Kent,  J.  says,  in  Berg6n  v.  Benn€t,{u) 
18.  '  (and  this  Court  concurred  with  him,)  that  <'  the  only  use 

in  recording  the  power  of  sale,  is  for  the  benefit  of  the  pur 
chaser ;  and  it  does  not  lie  with  the  mortgagor  to  object  to 
the  validity  of  the  sale  by  reason  of  that  omission.    He  can 
have  no  concern  or  interest  to  be  aflbcted  whether  it  be  re- 
corded or  not" 
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But  it  is  said  our  authority  to  sell  was  gone  by  our  deeds    alhasyj 
ta  different  persons,  conveying  a  part  of  the  premises.    This    P^c-  ^823.  ^ 
is  founded  on  a  misapprehension  of  the  rule,  that  wherever       Vfdaoa 
a  subsequent  exercise  of  power  by  the  donee  will  defeat  his       i^^Iiiii. 
previous  grant,  there  it  shall  be  holden  inoperative,  or  to 
have  been  taken  away  by  the  first  act.    Take  the  case  of 
a  tenant  for  life,  tuider  a  marriage  settlement,  with  power  to 
revoke  the  estates  created  by  the  settlement,  and  limit  them 
to  other  uses.    The  tenant  for  life  departs  with  his  estate, 
and  afterwards  attempts  to  revoke  under  his  power.    The 
effort  is  nugatory,  because  in  effect  it  would  operate  to  de- 
feat his  previous  grant.    But  in  this  case,  our  acts  of  partial 
sale  did  not  subvert  the  relation  of  mortgagor  and  mortga- 
gee.   It  is  well  settled,  that  the  mortgagee  can  do  no  act 
prejudicial  to  the  mortgagor's  right  of  redemption ;  and  the 
moment  we  purchased  as  the  agent  of  the  Pultney  estate, 
this  enured  to  confirm  the  sales  we  had  made.    Jackson  v, 
Bull{v)  was  a  case  substantially  analagous  to  the  present,     ^^^  |  j^^ 
«so  far  as  the  confirmation  of  a  previous  sale  is  in  question. —  ^^  61« 
Then  these  conveyances,  intermediate  the  mortgage  and 
foreclosure,  were  inoperative  against  the  mortgagor;  but 
the  foreclosure  protects  our  grantees,  and  avoids  any  objec- 
tion from  all  quarters.    This  is  a  satisfactory  answer.    It 
was  upon  this,  among  other  grounds,  that  the  power  was 
held  well  executed  by  Ld.  Mansfield,  in  Ren  v.  Bulkeley.{w)      (to)  Dragl 
That  case  was  much  like  the  present.    The  leasing  power  ^^ 
was  coupled  with  a  life  estate,  which  was  granted  away 
to  pay  an  annuity  for  the  life  of  the  tenant,  reserving  a  sur-    • 
plus.    He  then  goes  on  to  execute  his  leasing  power,  which 
was  objected  to,  on  the  groimd  that  his  power  passed  with 
tne  grant ;  but,  per  Lord  Mansfield,  <<  Certainly,  where 
the  whole  life  estate  is  conveyed  away  by  the  intention  of 
the  parties,  the  power  must  be  at  an  end,  and  cannot  be 
aAerwards  executed,  to  the  prejudice  of  the  grantee ;  but 
the  conveyance  here  was  only  to  let  in  a  particular  chaige, 
subject  to  which  the  rents  and  profits  still  belonged  to  Ld. 
Onslow ;  and  the  lease  could  not  i^udice  the  security, 
nor  tlie  remainder-man,  for  the  best  rent  must  be  reser- 
vad.    It  would,  therefore,  be  contrary  to  the  intention  of 
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ALBANY,    all  the  purtiei,  to  hdid  that  the  power  was  extinguiahed  J^ 

^^^^^    the  oonve^ace  to  Briacoe."    Tbua  the  destnietion  of  Ihew 

WiiMD      powers  depends  i^ioii  the  jmstiee  of  the  object  to  be  pnmiD* 

Troup.      ted*    The  pfkieiple  is  lihe  safety  of  the  grantee*    Another 

principle  (and  which  id  diedueibla  from  the  case  last  cited) 

iS)  that  where  the  act  set  up  as  the  ground  of  deetructioni  is 

done  in  good  faith^  to  preserve  the  estate  granted^  a  Court 

of  Equity  will  not  decree  a  deetruction.    Hej^e  was  na  profr* 

peet  of  a  redeuiption*    Many  years  had  dapsed  without  an 

oBkt  to  redeem.    The  equity  of  redemption  was  treated  as 

abandoned,  and  the  exercise  of  the  power  was  done  in  eon«^ 

fintULtton  of  the  title  of  thegranteei,  and  in.the  most  perfect 

good  faiths    The  principle  of  destruction  is  one  efforfai* 

tnre  for  finud  and  in,^iatice.    Ouis  is  a  isir  and  innocent  exr 

ei cise  of  the  power. 

This  is  not  acaas  in  which  the  sale  of  the  estate  destroys 
the  power.  Though  in  1^1  privity  with  the  estate,,  it- 
is  not  so  a|ypendant  as  tio  be  destroyed*  It  is  a  power  m 
(xy  viittSof;  gios8.(dr)  The  English  cases  do  not  exactly  govern,  be> 
Am.  from  'sd  cause  this  power  is  not  known  there.  Here  are  two  distinct 
Lond.  ed.  46.  ioij^pesta  The  iDortga^ee  is  the  owner,  as  against  the  mort- 
gagor. He  may  bring  ejectment,  recover  poasesrion,  or  sue 
for  the  rents.  So  may  his  heir.  Another  interest  is  in  the 
power  of  sale,  as  a  security  for  the  debt,  which  he  may  or  may 
not  exercise  at  his  election.  This  is  a  personal  chatteli 
which  goes  to  the  executor.  To  either  right  he  may  Besoct^ 
They  are  distinct  and  separate,,  and  the  transfer  of  one  does 
not  affect  the  other.  It  does  not  follow,  because  they  are 
in  privity,  that  the  power  is  appendant  and  destroyed  by  a 
transfer  of  the  legal  estkte.  If  so,  a  mere  entry  would  de* 
stroy  it,  which  cannot,  I  think,  be  pxBtended.  But,  at  any 
rate,  no  case  has  been  or  can  be  shown,  in  which  the  trana^ 
fear  of  a  portion  ofthe  estate  only,  destroys  the  power.  Tbe 
language  of  the  books  and  the  cases  cited,  is  Mum  s^o^iOPt 
suum.  All  the  cases  are  of  total  alienations^  A  forfeiture  ■ 
is  insisted  upon — a  thing  o£ous  in  the  eye  of  a  Court  of 
Equity-^'-aRd  the  appellants  must  bring  themselves  atiictly 
within  the  rale  under  which  they  claioa. 
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if  it  is  a  destruction,  pro  tanto,  the  objection  then  could 
not  upon  any  principle,  reach  beyond  the  parts  conveyed. 
The  most  that  could  be  claimed  is,  that  it  should  transfer  the 
power  to  our  grantees.  Every  assignment  of  a  mortgage 
would  otherwise  destroy  the  power.  It  was  then  a  mixed 
interest,  part  in  the  Pultney  estate  and  part  in  our  grantees. 
Here  has  been  a  foreclosure.  The  mortgage  was  never 
technically  assigned ;  and  the  foreclosure  was  rightly  incur 
name.  But  it  is  immaterial  in  whose  name  it  was.  The 
notice  of  sale  was  as  effectual  to  apprize  the  mortgagor  of  the 
proceeding,  as- if  it  had  been  signed  by  all  the  grantees.  It 
does  not  lie  with  the  former  to  object.  I(  is  a  right  which, 
if  it  exists  at  all^  is  confined  to  the  grantees,  who  do  not  ob« 
jeet.  Nor  has  any  exception  been  taken  to  the  proceedingS| 
at  any  stage  of  the  cause,  on  account  of  the  non-joinder. 

It  is  said  that  the  foreclosure  was  not  with  a  view  to  col« 
lect  the  money.  Is  the  objection  on  this  ground  serious } 
Are  all  the  purchases  which  have  been  made,  to  confirm  ti- 
tles, thus  to  he  overturned  ?  A  purchase  may  be  made  for 
any  legal  object 
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H,  Sedgtaiekj  in  reply.  Some  positions  advanced  on  the 
other  side,  require,  on  the  part  of  the  appellants,  a  brief  re- 
currence to  first  principles.  Our  ancestors  have  sought  to 
strengthen,  in  every  possible  way,  their  right  to  the  soil,  and 
the  rules  relative  to  real  property,  growing  out  of  this  pro- 
pensity, have  descended  upon  us.  A  man  has  the  fee :  how 
is  he  to  be  divested  of  it  ?  Certainly  in  no  other  way 
than  by  a  conveyance  or  adverse  possession ;  for,  in  this 
country  there  is  no  corruption  of  blood  by  attainder.  The 
estate  of  a  mortgagor  is  not  an  exception.  How,  then,  is 
our  land  to  be  taken  away  ?  It  is  said,  on  two  grounds.  1. 
Abandonment  2.  A  statutory  foreclosure.  If  we  sweep 
away  these,  there  is  an  end  of  all  declamatioD  about  the 
rights  of  these  purchasers.  Hard  cases  make  most  injuri- 
ous precedents.  The  respondents,  who  pmchased  of  the 
Pullney  estate,  acted  with  open  eyes.  Our  title  was  upon 
record.    If  they  chose  to  act  upon  &ncy  or  idle  humeri  thai 
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CASES  IN  THE  COURT  OF  ERRORS 


ALBANY, 
Dec.  1823. 

IVoap. 


(y)4T.R«p. 
753. 


{x)  14  John. 
443. 


(a)  It  U  tfaoM 
as  in  JooM  & 

Varic)^,    cited 
ante,  21^  X')* 


Wilson  had  abandoned  his  title,  are  they,  therefore,  to  bs 
favored  ? 

WooDwoRTH,  J.  I  am  sure  the  ground  of  abandonment 
cannot  be  seriously  contended  by  the  respondents. 

Sedgmck.  Perhaps  not.  But  it  has  been  sought  to  give 
it  some  importance,  when  taken  m  connection  with  the 
sales  which  it  is  said  the  foreclosure  was  designed  to  protect 
Hence  we  thought  it  our  duty  to  reply. 

Sutherland,  J.  I  am  convinced  there  is  nothing  in 
this  ground  of  abandonment. 

WooDwoRTH,  J.  It  appears  to  me  the  great  question  is, 
whether  the  equity  of  redemption  has  been  regularly  and 
legally  foreclosed. 

Sedgwick.  In  reference  to  the  question  of  Haight's  com- 
petency, I  shall  barely  refer  to  two  cases,  to  show  that  he 
was  not  acting  professionally,  within  the  rule  relied  on  to 
exclude  him.  One  is  that  of  Wilson  v.  Rastall^{y)  where 
Buller,  J.  says,  <<  though  it  was  said  the  defendant  consulted 
him,  (the  attorney,)  in  his  profession,  as  a  confidential  per- 
son, the  meaning  of  that  was,  that  as  he  was  more  conver- 
sant with  business  of  this  kind,  than  those  who  were  not  of 
his  profession,.the  defendant  consulted  him  but  did  not  em- 
ploy him  as  ai^-  attorney."  Jackson  v.  Dominick^{z)  shows 
that  a  statutory  sale  or  foreclosure  is  not  a  judical,  or  any 
thing  of  the  nature  of  a  judical  proceeding. 

Faulkner  had  no  authority  to  insert  the  power  of  sale,  un- 
less this  was  essential  to  the  nature  of  a  mortgage.  It  was 
clearly  not  so  at  common  law,  nor  is  it  considered  so  by  the 
statute.  The  late  revisals  do  not  contain  the  recital  of  the 
act  giving  effect  to  a  sale  under  a  power.  This  may,  how- 
ever be  found  in  2  Greenleaf  s  ed.  of  the  laws,  101,  s.  vii.(a) 
This  does  not  contemplate  the  power  as  a  part  of  the  mort- 
^ige.  It  may  be  separate.  It  is  called  tfiere  a  <<  special 
power."     As  to  the  general  clause  in  Faulkner's  power^ 
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iiere  was  one  still  mofe  broad  in  Nixfm  ▼.  Efyserott^b)  4Lbant, 

The  attorney  was  authorised  there  "  to  execute,  &c.,  such  con*  ^^^^^^' 

freyances  and  assurances  in  tlie  law,  &c.f  as  should  or  might  WUmb 

be  needful  or  necessary,  according  to  the  judgment  of  the  Troap^ 

said  attorney/^  giving  a  broad  latitude  of  discretion.    Tet 

an  attempt  to  bind  the  principal  by  covenant  was  holden  5^^^  ^ 

void. 

WooDWORTH,  J.    The  covenant  there  created  a'liability 
beyond  the  ordinary  effect  of  a  conveyance 

Sedgwick,    This  power  of  sale  is  equivalent  to  an  addi- 
tional liability*    When  one  buys  land,  he  certainly  means  to 
get  a  title.    If  he  gets  none,  the  purchase  money  should  be 
paid  back.    This  case  is  much  stronger  than  the  one  cited. 
A  summary  power  of  foreclosure  is  given.    Faulkner  might 
as  well  have  inserted  a  covenant  not  to  redeem  at  ail.    The 
custom  of  the  Pultney  land  office  is  nothing.    The  law  of 
the  state  is  not  to  be  manufactured  there.    Nor  does  the 
statute  sanction  such  a  power  as  seems  to  have  been  suppo> 
sed  by  the  Chancellor.    It  merely  regulates,  and  declares 
the  effect  of  a  sale  under  it,  when  the  party  thinks  proper  to 
give  it.    I  will  only  say,  as  to  the  cases  cited  by  the  Chan- 
^loi  to  this  point,  that  the  acts  performed  were  within  the 
terms  of  the  power,  and  his  reasoning  is  precisely  the  con- 
trary of  what  it  should  be  from  his  premises.    The  case  ci- 
ted liy  him  from  6  Vesey,(c)  gives  the  true  result  of  the  cases,    ^fj^^  ^Itt. 
which  go  upon  the  maxim,  amne  majus  in  se  coniinei  113  a.    Fen7i 
mintis.    A  power  to  convey  a  fee  gives  power  to  convey  a  IJ;  ^"r^^s^ 
less  estate.    The  Chancellorsupposestliat,  because  there  is  Gibwny.Coit, 
nothing  in  Faulkner's  authority  expressly  excluding  the  Hawkhuetai 
power  ofsale,  it  is  therefore  included:  The  reverse  is  correct  ^    ^^mp,  3 
The  authorities(ci)  all  show  the  rule,  that  a  special  authority  Wright      v. 
should  be  construed  strictly,  to  be  one  of  the  greatest  rigor.  Tiun{^%n 
In  Doe  V.  Peaeh,  the  appointment  was  required  to  be  signed  ^"^  ▼•  Pearh] 
and  sealed,  &c.,  and  because  the  signing  was  omitted,  it  ^  ^^^ 

was  holden  void.    The  attorney  cannot  transgress  his  power 
one  hair's  breadth,  and  will  not  be  allowed  to  do  so  even  by     (')     ^^"i 
a  Coort  of  Equity.    The  case  cited(s}  of  a  power  construed  Fowm,  1  a^ 
by  cnstonii  was  where  the  words  received  their  meaning  f?  u^f  7' 
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ALBANY,    from  this  source ;  as  <<  clear  yearly  valuei"  did  in  that  case  j 
^^•^^^'    not  as  here,  where  the  terms  are  known  and  defined  by  the 


Wiiion  >     common  law. 

Troup.  ^^^  execution  of  a  power  may  be  good  in  part  and  void 

in  part.    '<  Where  th^re  is  a  complete  execution  and  some* 
thing  ex  abundanti  added,  which  is  improper,  there  the 
(/)  Id.  549.  execution  shall  be  good,  and  only  the  excess  void."(/) 

The  acknowledgment  of  the  power  of  sale  in  Pennsylvania 
(^/f<^*«^  was  void.(5^)    This  is  not  denied,  but  the  authority  of 
John.      Rep.  Bergen  v.  Bennet,{k)  is  relied  upon,  where  Kent  J.  thought 
^^fh)  1  Caines'  ^^  record  necessary  as  to  the  mortgagor.    This  was  not  the 
Cas.   in  Err.  question  iu  that  case :  It  was,  whether  the  place  of  record- 
ing was  proper,  and  held  that  it  was.    All  that  Kent,  J. 
says  as  to  the  necessity  of  recording  the  power  at  all,  was, 
therefore,  obUer.    The  party  purchases  at  his  peril,  and 
V.    Cltnl,  *^  ™^s^  ^'^^  ^^  *®  regularity  of  the  proceedings.(i) 
Joiin.  21  "^  The  power  was  gone  by  the  conveyances  from  Troup  to 

the  other  respondents. 

[WooDwoRTH,  J.    Do  you  mean  that  the  power  itself 
was  gone,  so  that  no  sale  could  be  made  under  it  by  any  one.] 

Sedgwick.    This  is  what  we  contend. 

[WooDwoRTH.  J.    What  sort  of  estate  passed  by  the 
conveyances  from  Troup  ?] 

Sedgwick.  That  I  am  going  to  consider.  It  is  said,  that 
this  is  a  power  in  gross.  It  is  not  very  material,  whether 
it  be  so  or  not.  It  is  enough  that  it  is  a  power  coupled  with 
an  interest,  an  done  relating  to  the  land  within  the  note  298 
to  Co.  Litt.  342  b.  If  the  donee  convey  Mum  staium  suum^ 
as  he  has  done  in  this  case,  the  power  is  gone  ;  and  Troup 
292  ^  oug  j^^  ^^  power  to  sell  a  second  time.  In  Ren  v.  BuUceley^{j ) 
*  cited  against  us.  Lord  Mansfield  says,  ''It  is  contended 
that,  by  granting  away  his  life  estiUe,  he  extinguished  the 
power.  Certainly  where  the  whole  life  estate  is  conveyed 
away  by  the  intention  of  the  parties,  the  power  must  be  at  an 
end ;  and  cannot  be  afterwarids  exercised  to  the  prejudice  of 
the  grantee."  Grant  me  that  Troup  could  not  sell  as  against 
the  grantees,  and  it  overturns  the  whole  doctrine  of  the  oth» 
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er  side.     I  care  not  whether  he  conveyed  or  lesenred  the  albant, 

debt     The  grantees  wbtdd  hold  the  legal  estate  in  trust,  ^^^^^^\ 
for  the  one  beneficially  interested.    Troup  could  not  sell  as       Wibon 
against  the  grantees :  could  he  then  sell  for  them,  and  with       Troup 
the  view  to  protect  their  title  ? 

[WooDWOBTH,  J.  Might  they  not  have  joined  him  in 
the  sale  ?] 

Sedgwick.  It  is  enough  that  they  have  not  done  so. 
Granting  that  they  might  have  joined  in  a  sale  for  their  ben- 
efit and  that  if  he  sold  at  all,  it  must  have  been  for  their 
benefit,  they  have  never  authorized  him  to  do  this.  They 
entered,  relying  upon  the  good  faith  and  resources  of  the 
Pultney  estate. 

But  suppose  the  grantees  had  given  authority :  what 
kind  of  sale  is  to  divest  our  estate  ?  The  statute  con  tern*  _{V)  l  K.  & 
plates  a  fair  sale  on  six  month's  notice,(A')  at  which  all  the 
world  may  bid.  What  kind  of  sale  is  that  at  which  the 
mortgagee,  or  these  individuals  alone,  are  to  bid  for  the  pri- 
vate purposes  of  the  latter  ?  They  never  would  authorize 
him  to  sell  their  rights  to  a  stranger.  The  authority  must 
have  been  for  their  benefit,  not  to  sanction  a  sale  in  fair 
market  This  is  said  to  be  for  a  very  equitable  purpose ; 
and  it  is  conceded  that,  in  ordinary  cases,  one  cannot  sell 
after  he  has  departed  with  his  power,  but  an  exception  is  al- 
leged in  favor  of  a  sale  to  protect  grantees.  Are  there  no 
other  rights  in  this  case  ?  Has  the  mortgagor  none  ?  May 
he  not  contend  for  a  strict  statute  sitle  t 

[Sutherland,  J.  The  proceeding  to  foreclose,  by  a 
general  advertisement,  conceded  that  the  previous  convey- 
ances were  nothing.  The  argument  for  the  respondent 
concedes  the  same,  and  that  the  bidding  was  open  to  all 
the  world.] 

Sedgwick.    We  do  not  join  in  that  concession.     If  the 
ale  may  be  made  in  protection  of  the  gtantees,  it  is  step- 
ping beyond  the  statute.    Troup  having  extinguished  the 
power  to  sell  in  payment  of  the  debt,  he  cin  no  longer  ex- 
ecute the  statute. 


-    « 
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AhBAJSYf        [WooiywoRTH,  J.    Woie  not  the  puichasers  from  Tioop 
..!^!!ii!??L.  aeaignees  of  the  mortgage  pro  tmnto  ?] 

WUson 

Troup  ^Sedgwick*    If  so,  they  are  assignees  still ;  for  they  have 

never  joined  in  the  foreclosure.  They  are  strangers  to  the 
proceeding.  But  if  they  had  joined,  it  should  have  been  in 
a  general  sale,  for  the  purpose  of  discharging  the  mortgage  ; 
not  merely  to  benefit  themselves. 

[Sutherland,  J.    What  right  have  you  to  ask  for  whose 
benefit  the  sale  was  made  ?    You  had  a  right  to  redeem  be 
fore  the  sale.    The  biddings  were  open  upon  a  general  ad 
v^rtisement      If  the  conveyances  by  Troup  operated  as  a 
technical  extinguishment  that  is  one  thing ;    but  if  other 
wise,  I  do  not  see  the  force  of  the  inquiry,  for  whose  benefit 
the  sale  may  have  been  made,  or  to  whose  use  it  may  en- 
ure?] 

Sedgtoick,  If  the  sale  was  not  with  intent  to  pay  the 
bond,  it  was  fraudulent  and  void.  The  statute  contemplates 
a  sale  for  no  other  purpose.  The  ooveimnt  is  to  pay  the 
money,  or  that  the  mortgagee  may  sell  according  to  law, 
rendering  an  account  of  the  overplus  moneys.  The  whole 
covenant  and  power  is  violated,  if  the  sale  be  for  any  other 
^  purpose. 

Again :  Under  a  purpose  of  this  kind,  clogged  and  em- 
barrassed as  the  right  was  by  the  previous  partial  transfers, 
tfiere  was  no  fair  chance.      The  trust  was  to  sell,  giving 
every  fair  opportunity  to  purdiasers,  in  order  that  the  estate 
(Z)  Dewning  Hiight  fetch  its  fuU  value.(/)    Every  thing  calculated  to  pre- 
j  h  ^Ch\  ^  ^^"'  competitioa  renders  the  sale  void.(m)    Suppose  Troup 
344.  had  published  his  purpose  in  the  advertisement.      This 

V.  cL/M,* ^  question  brings  it  to  the  test  Appearances  and  formality 
John.  no.  are  vain,  unless  the  purchase  be  b(majide.{n) 
I43l'  ^  °'  It  is  said  that  the  objection  grounded  on  the  destruction 
of  the  power  can,  at  most,  reach  only  a  part  of  the  premi- 
ses, because  it  cannot  be  affirmed  of  Troup,  that  he  has  sold 
tohim  $taium  s  turn.  But  this,  phrase,  as  used  in  the  caseSp 
applies  to  the  interest,  not  the  land.  The  tphoU  of  his  es- 
tate isy  io  this  oaae,  gone  in  port  of  the  land. 
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WooowoRTH,  J.  The  appellants  filed  their  bUl  in  the  albaity, 
Court  of  Chancery,  to  redeem  certain  lands  which  William  ^^^^^^ 
Wilson,  by  his  attorney,  Daniel  Faulkner,  mortgaged  to  wumb 
Charles  Williamson,  on  the  21st  October,  1796.  Several  TN«^ 
questions  are  raised  as  to  the  right  to  redeem.  .  It  is  insist-  ... 
ed  by  the  respondents,  that  there  was  an  abandonment  by  not  made  out 
Wilson.  In  looking  into  die  case  I  have  not  discovered  any 
facts  that  warrant  this  conclusion.  Dugald  Cameron  testi- 
fies, that  the  lands  having  been  abandoned,  Williamson  took 
possession  in  1800,  treated  the  property  as  his  own,  caused 
a  re-survey  to  be  made,  and  sold  parts  to  various  persons. 
Wilson  informed  him  he  was  very  much  embarrassed  in  his 
circumstances.  It  was  the  understanding  at  the  land  offices, 
that  the  mortgage  was  not  to  be  collected,  but  the  estate  was 
to  take  back  the  land — ^that  it  had  been  so  considered  after 
Troup,  succeeded  to  the  agency.  This  proof  is  altogether 
equivocal  and  unsatisfactory.  The  subsequent  transactions 
clearly  evince,  that  Wilson  did  not  consider  his  right  aban- 
doned, nor  did  the  respondents  de^m  it  safe  to  rest  ou  thett 
ground.  The  letter  of  Jam^  Reese,  dated  August  10th, 
1802,  called  on  Wilson  to  make  payment  of  the  land ;  or 
that  decisive  measures  would  be  taken.  The  respondent, 
Troup  admits,  that  in  1807  he  applied  to  him  for  a  release 
of  the  equity  of  redemption,  which  he  declined  unless  he 
received  compensation.  In  1 812,  a  tender  of  the  money  due 
was  made  and  refused.  I  lay  no  stress  on  the  circumstance 
that  the  original  deed  was  found  in  the  office  of  the  res- 
pondents. I  presume  it  had  lain  there  from  the  time  it  was 
executed.  There  is  no  proof  that  it  was  ever  actually  re- 
ceived by  Wilson.  It  is  not  necessary  to  dwell  on  this  part 
of  the  case.  There  is  no  foundation  for  insisting  on  the  ex- 
tinguishment of  the  right  to  redeem. 

!t  is  contended  by  the  appellants,  that  Faulkner,  who  ex-         Whether 
ecnted  the  mortgage,  as  Wilson's  attorney,  had  no  authori-  ^^!^^  ^^ 
ty  to  insert  a  power  of  sale.    The  power  was  general,  to  ezecato  pow 
seal,  deliver  and  acknowledge  a  mortgage  to  Williamson,  ^' 
thereby  ratifying  all  that  his  attorney  should  lawfully  do  in 
the  premises.    Wilson  resided  in  the  state  of  Pennsylvania, 
and  probably  may  not  have  been  acquainted  wMi  the  ata- 
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ALBANY,    tute  remedy  to  foreclosure.    He  undoubtedly  has  a  right  ti 
^^^^*^^'    insist  that  the  term  "  mortgage,"  which  is  of  known  and  de- 


Wiiflou      finite  signification  in  the  law,  cannot  be  satisfied  by  substi- 

Troup.       tuting  another  instrument,  differing  in  its  legal  effect  and 

operation.    Had  this  been  done,  the  case  would  have  fallen 

cute  mortgage  within  the  principles  laid  down  by  the  appellant's  counsel, 

will  not  autho-  and  supported  by  authority,  that  where  an  attorney  is  au- 

nze  execution  ^,       .     j  n         ■•  ,      , 

of  instrument  thonzed  to  sell  and  execute  conveyances,  he  has  no  power 

fect^*"°*  "^*  to  insert  a  covenant  of  seisin,  the  power  to  sell  not  giving  a 

power  to  warrant  the  title  of  the  thing  sold.    (6  John.  68. 

7  John.  390.    Com.  Dig.  Attor.  G.  11.)    It  does  not  appear 

Clause  of  sale.  ^^  ™®  ^^^^  there  has  been  any  departure  from  the  power. 

The  insertion  of  the  clause  to  sell,  does  not  confer  on  the 

mortgagee  a  greater  security  than  was  intended.    It  applies 

solely  to  the  remedy.    It  does  not  impair  any  right  of  the 

mortgagor. 

bie  from*"cir-      ^*  ^^^  ^  remembered,  that  by  the  covenant  of  William- 

comitances.     aon.  in  1795,  a  good  and  sufficient  bond  and  mortgage  were 

to  be  given  on  receiving  a  conveyance.   Cameron  says,  that 

two  land  offices  were  established :  one  at  Bath — another  at 

Geneva :    That  the  existence  of  the  offices  was  well  known 

in  Pennsylvania,  from  whence  the  first  settlers  came :   That 

it  was  the  invariable  practice  to  take  mortgages  with  the  clause 

authorizing  a  sale  pursuant  to  the  statute.    When  William* 

son  speaks  of  a  mortgage,  it  must  be  intended  he  meant  a 

mortgage  in  the  form  used  at  his  offices.    This  cannot  be 

doubted. 

Faulkner  must  have  understood  the  contract,  as  requiring 
a  mortgage  in  the  usual  form.  It  would  be  a  violation  of  the 
presumed  intent  of  the  parties,  to  construe  it  otherwise. 
When  Wilson  executed  the  power  to  Faulkner,  the  year  af- 
ter, to  carry  this  covenant  into  effect,  what  was  intended? 
A  security  corresponding  with  the  forms  then  used  and  ap- 
proved. Williamson,  under  the  covenant,  had  a  right  to 
say,  the  moitgage  shall  contain  this  clause.  Such  was  the 
,       _       understanding  between  him,  Faulkner,  Hall  and  Freeland. 

In  constrnc- 

tion  of  con-  Itis  well  Settled,  that  in  the  construction  of  all  contracts,  the 
Son*of  parSea  «tuation  of  the  parties,  and  the  subject  matter  of  their  trans, 
and  Bubiect  adions  may  be  taken  into  consideration,  in  determining  tho 
^DiUlerod       meaning  of  any  particular  sentence  or  provision.    Extrane* 
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ons  evidence  is  admissible,  so  far  as  to  aseeitain  the  circum-    albanv, 
stances  under  which  the  writing  was  made,  and  the  subject     P^^^^ 


matter  to  be  regulated  by  it.    Sumner  y.  Williams,  8  Mass.       WUson 
214.    F\wl€  V.  BigeUnjD,  10  Mass.  384.     Whallm  v  Kauf-       ^^ 
man,  19  John.  104.)    Apply  these  principles  to  the  case  be- 
fore us,  and  it  cannot  be  well  questioned  that  a  mortgage,  pn^"       ^ 
with  a  clause  authoming  a  sale  under  the  statute,  was  no 
more  than  a  fisdr  compliance  with  the  covenant    If  this  be 
correct,  I  think  it  follows  that  Wilson,  afterwards  acquiring 
an  interest  in  the  contract,  and  coming  forward  to  fulfil  it, 
caimot  vary  the  terms.    He  could  not  require  a  deed,  unless 
the  mortgage  offered  satisfied  the  intent  of  the  original  con- 
tracting parties.     When  he  uses  the  same  terms  as  in  the 
previous  covenant,  they  must  be  understood  in  the  same 
manner. 

It  is  further  objected,  that  the  power  of  attorney  was  not  ^"^'l^^y 
legally  recorded,  before  the  conveyance  for  the  sale  was  recorded. 
executed.    The  power  was  first  proved  before  Waterhouse, 
a  Master  in  Chancery,  in  1809.    He  was  employed  to  go  to 
Pennsylvania  to  take  the  acknowledgment  This  is,  I  think, 
prima  facie,  evidence  that  it  was  taken  without  this  state. 
But  it  was  afterwards  proved  and  recorded,  in  1812,  subse- 
quent to  the  deed  of  conveyance  given  on  the  sale,  and  the 
question  is,  whether  it  lies  with  the  mortgagor  to  raise  the 
objection.    The  sale  is  not  affected,  although  the  power  has  pow  JmK  is- 
not  been  recorded.    This  provision  is  manifestly  for  the  pro-  «»^ 
tection  of  the  purchaser.    It  must  be  indifferent  to  the  mort- 
gagor.   He  has  no  interest  to  be  affected  by  it,  and  cannot 
object    In  the  case  of  Bergen  and  others  v.  Bennet,  (1 
Caines'  Cas.  in  Err.  17,)  Kent,  Justice,  in  delivering  the 
opinion  of  the  Court,  says,  "  the  omission  to  record  the  pow- 
er will  not  affect  the  sale — ^that  it  does  not  lie  with  the  mort- 
gagor to  object  to  the  validity  of  the  sale,  by  reason  of  that 
omission."    This,  however,  was  not  the  point  then  before   . 
the  Court    The  question  was,  in  that  case,  whether  record- 
ing the  power  in  the  book  of  mortgages,  would  satisfy  die 
words  of  the  act,  which  requires  it  to  be  recorded  as  deeds 
and  conveyances  usually  are.    Although  the  authority  cited 
may  be  regarded  as  an  obiter  dictum,  1  am  inclined  to  think 
it  a  correct  expositi'>n  of  the  statute. 

ToL.  n.  30 


Whether 

mortg^a^ef 
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▲LBANT,        The  next  objection  against  the  validity  of  sale  is,  that  the 
^^^^^^-    mortgagee  having  conveyed  parts  of  the  mortgaged  premi- 
WiiMn       aes  in  fee  simple  with  warranty,  cannot  proceed  to  sell  un- 
TrovD.       ^^^  ^^^  power.    If  I  rightly  understand  the  force  of  thi& 
objection,  it  is,  that  the  mortgagee,  having  released  and  con- 
veyed a  part  of  the  land,  cannot  solely,  without  noticing 
hayii^"  con-  the  rights  of  the  persons  to  whom  he  has  conveyed  a  part, 
can  foredM^  foreclose  the  mortgage.    To  say  that  a  mortgage  coald 
Objection.        not  be  foreclosed,  by  making  all  parties  in  interest  parties  to 
the  foreclosure,  wonld  be  a  proposition  altogether  untena- 
Whether  blo.    I  will  therefore  inquire  whether  it  was  not  oompe- 
forecioM  In  hto  ^"'  ^^^  Troup,  as  administrator,  in  his  own  name  solely, 
name  only,      to  advertise  and  sell.    The  power  authorizes  the  mortgagee, 
his  heirs,  executors,  administrators  and  assignees,  to  sell  the 
Statute  fora-  premises  at  public  auction.    A  statute  foreclosure  is  equiva- 
Y^eni  to*^ne  '®"*  ^^  *  foreclosure  and  sale  under  a  decree  of  a  Court  of 
in  equity.        Equity,  and  cannot  be  defeated  to  the  prejudice  of  a  bona 
fide  purchaser,  in  favor  of  a  person  claiming  redemption  in 
▲n  parties  equity.    (10  John.  185,  Jackson  v.  Henry.)    It  is  undoubt- 

'h**7d****^'t      ^^'y  necessary  that  all  parties  in  interest  unite.    (1  Brown's 
oni  e.     ^^  ggg     g  p^^  ^^  ^^^^  gg^^    ^^^  .^  .^  ^^  interest  in 

Mortgagee  the  mortgage  that  is  intended.    If  the  mortgagee,  under  a 
grantee  b  not  mistaken  notion,  that  he  is  absolute  owner,  grants  and  con- 
need°*not  'he  ^®y®  ^^^  \9JciA9  mortgaged^  in  fee  with  warranty,  the  pur- 
party,  chaser  does  not  come  in  as  assignee  of  the  mortgage  ;  his 
purchase  has  no  reference  to  it,  and  consequently  he  is  not 
entitled  to  be  made  a  party  in  a  bill  to  foreclose.    His  title 
is  taken  subject  to  the  mortgage,  and  liable  to  be.defeated, 
^  Mortgagee  jf  (fj^  premises  are  redeemed.    If  the  mortgagee  is  the  pur- 
on  foreciomire»  chaser  at  the  sale,  then  his  previous  grantee  would  be  pro- 
protected*"  w  ^^^^^  ^^  ^^  groutid  of  estoppel,  as  the  mortgagee  could 
eatoppeL         not  claim  in  opposition  to  his  deed.    (12  John.  201.    13 
John.  316.    14  John.  193.     1  John.  Cas.  61.)    In  point  of 
.    fact  it  never  was  intended  that  the  grantees  of  Troup  should 
take  as  assignees.    The  mortgage  was  entirely  out  of  the 
Mortgagor  q^icstion,  in  the  view  of  the  parties.    The  mortgagor,  not- 
deemed    aeis-  withstanding  the  mortgage,  is  deemed  seised,  and  is  the  le- 
gal owner  of  tlve  land,  as  to  all  persons  except  the  mortga* 
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gao,  and  his  represeutatives.    {UUchcock  y.  Haningtim^  albanTi 

6  John.  290.)  \>%Q^im. 

In,  Rmvyan  v.  MersereaUj  (11  John.  634,]  it  was  held,  that  Wilaon 

at  law  and  in  equity,  a  mortgage  is  a  mere  security  for  mo-  Xk^up. 
ney.    The  mortgagee  has  but  a  chattel  interest,  which  will 

pass  by  delivery  without  writing.    In  Jackson  v.  Curtis^  mm^'^SSri* 


(19  John.  325.)  it  was  held,  that  the  mortgage  is  a  mere  ty; 
incident  to  the  bond,  as  personal  security  for  the  debt,  and  intenet,  ^t^ 
thai  an  assignment  of  the  interest  of  the  mortgagee  in  the  J*j?  P"*   ^y 
land,  without  an  assignment  of  the  debt,  is  considered  in     ii   mcident 
law  as  a  nullity.    This  case  fully  proves,  that  conveying  *®  ^^ 


It 
parts  of  the  mortgaged  premises  can  have  no  effect  upon  of  mtenit  in 

the  mortgage,  because  had  it  been  an  assignment  in  formi  debt,  a  nullity. 

nothing  would  pass ;  for  the  debt  due  on  the  bond,  to  which 

the  mortgage  is  incident,  was  left  untouched. 

From  this  examination,  I  am  satisfied  it  is  not  competent 

for  the  appellants  to  object,  that  a  part  of  the  land  had  been 

conveyed  previous  to  the  sale.    If  the  grantees  from  Tronp 

ftad  acquired  an  interest  in  the  mortgage,  then,  indeed,  I 

apprehend  the  objection  would  have  been  well  taken.    It  .  ^  ?•»«• 

int6ro8t6tt     ui 

then  would  appear,  that  all  the  persons  interested  in  the  mortgage 
mortgage,  had  not  joined  in  the  notice  of  sale.    The  act  J^|^^  ^U^ 
owtemplates,  that  the  notice  be  given  and  the  sale  made     AMignee  of 
by  the  mortgagee  or  others  thereunto  authorized.    If  the  ]|houJd  "'^pJre 
mortgagee  has  assigned  all  his  interest,  notice  must  be  gfiv-  notice. 
en  by  the  assignee.    If  a  part  of  the  bond  and  mortgage  is  put     ■hooid 
assignerl,  the  mortgagee  and  such  assignees  are  the  proper  ^^"^    mortga- 
parties.    I  think  it  follows,  that  if  a  mortgagee,  solely,  un- 
dertakes to  give  notice  and  sell,  when  other  persons  are  in- 
terested as  assignees,  the  regularity  of  such  proceedings 
cannot  be   supported.    The   objection  here  falls  to    the 
ground ;  for  Troup^  as  administrator,  was  exclusively  the 
representative  of  the  mortgagees,  who  alone  held  the  inter- 
est in  the  security.    I  concur  in  the  opinion  of  the  Chan*     Partial  tale 
cellor  in  saying,  that  the  sales  by  the  mortgagee  could  not,  SwTrf^^ 
upon  any  reasonable  principle,  dejHive  him  of  the  right  of  mortgagor, 
foreclosing  the  mortgage,  nor  could  they  prejudice  the 
right  of  the  mortgagor  to  redeem.     They  created,  of 
themselves^  no  obstacle  to  the  right  of  redemption.    If  the 
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ALBANY,    mortgagor  was  entitled  to  redeem,  he  cotdd  recover  the 
Pec  1823.    possession,  as  against  those  purchasers,  equally  as  well  as 
Wliflon      he  could  recover  it  against  the  mortgagee  himself. 
Troup  I^  the  view  I  have  taken,  it  becomes  unnecessary  to  dis- 

cuss the  question,  whether  the  disclosure  by  Haight  ought 
to  be  considered  confidential  as  between  attorney  and  cli- 
ent. 
Decree  should      My  Opinion  is,  that  the  decree  of  the  Chancellor  be  af- 

be  affirmed        firmed. 

TIm  qaeetion.  SUTHERLAND,  J.  The  qucstion  presented  by  this  case 
is,  whether  the  equity  of  redemption  of  the  mortgagor  has 
been  legally  foreclosed.  It  is  contended,  on  the  part  of  the 
appellants,  that  the  foreclosure  is  illegal,  on  the  following 
grounds : 

1.  That  Faulkner,  who  executed  the  mortgage  as  Wilson's 
attorney,  had  no  authority  to  insert  a  power  of  sale  under 
the  statute. 

2.  That  Faulkner's  power  of  attorney  was  not  legally 
recorded  before  the  sale  under  the  mortgage. 

3.  That  the  mortgagee,  or  his  assignees,  having  sold  and 
conveyed  parts  of  the  mortgaged  premises,  in  fee  simple 
with  warranty,  before  the  foreclosure,  could  not  subsequent- 
ly foreclose  and  sell  under  the  power. 

4.  That  the  sale  was  not  made  for  the  purpose  of  col- 
lecting the  money  due  on  the  bond,  and  was,  therefore, 
void ;  and  that  the  purchase  was  made  by  Troup  as  trustee, 
and  not  mortgagee.  I  shall  very  briefly  consider  each  of 
these  objections  in  its  order. 

WheUier  ^*  '^^  power  of  attorney  from  Wilson  to  Faulkner,  em- 
g>wer  to  powered  him  to  receive  a  deed  from  Williamson,  for  the  land 
thwixed^'  him  purchased,  and  to  sign,  seal,  deliver  and  acknowledged  the 
to  give  amort-  ^^{^  WilUamsonj  a  ^nortgc^e  or  mortgages  of  said  lattd^ 
p^r  of  eaie^  together  with  a  bond  or  bonds,  for  the  consideration  money» 
toliiowre!"^  a«rf  to  do  and  perform  all  things  necessary  and  lawful  to 
the  obtaining  a  title  to  the  said  land,  and  securing  the 
consideration  money  therefor,  to  the  said  Williamson. 
nod  ^*  hC^  '^'^^^  ^  mortgage  may  be  made,  without  containing  a  pow- 
poverof  Mde.   er  to  the  mortgagee  to  sell  in  default  of  payment,  there  is 
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na  doubt    Such  power  is  not  usually  contained  in  English  ai^bany, 

mortgages ;  and  tfiey  have  no  statutory  provision  regulating  ^^^^^^^' 

sales  in  pursuance  of  theai.(o)    If,  then,  it  be  a  just  rule  of  WUmb 

construction,  as  applicable  to  powers  of  attorney,  that  no  Tioiip. 
authority  is  to  be  deemed  to  pass  by  them,  but  such  as  the 

terms  used  necessarily  import,  in  their  most  restricted  le-  ^^  {^'  ^ 

gal  sense,  it  would,  perhaps,  follow,  that  an  authority  to  ^/*  ▼•  P^- 

,  .  1-1  •  i>  tU  et  a».»  Com. 

mortgage  would  not  authorize  the  sanction  of  a  power  to  Rep.  603.    lO 

hMDtf  Kju*  J. 

But  I  apprehend  such  is  not  the  rule  of  construction  by 
which  powers  are  tested.  Sugden  on  Powers,  459,  lays  contraction** 
down  the  rule  thus :  "  In  considering  the  extent  of  a  poorer,  ■»  ^  powon  ia 
the  intention  of  the  parties  must  be  the  guide.  Thus,  on 
the  one  hand,  a  power  limited  in  terms,  has,  in  favor  of  the 
intention,  been  deemed  a  general  power,  whilst  on  the  other 
hand,  a  general  power,  in  terms,  has  been  cut  down  to  a  par- 
ticular purpose."  And  this  position  is  fully  supported  by 
the  authorities. 

Thus,  in  Hinchihbroke  v.  Seymaur^  (1  Br.  Ch.  C.  396,)  < 
there  was  a  power  in  a  settlement  to  raise  a  portion  for  a 
younger  child,  at  such  time  (m  the  father  ehotdd  direct. 
Qe  directed  it  to  be  raised  when  she  was  14  years  of  age ; 
and  she  dying,  he  files  the  bill  for  it  as  her  administrator. 
The  Lord  Chancellor  says,  <'  the  meaning  of  a  charge  for 
children  is,  that  it  shall  take  place  when  it  shall  be  wanted. 
It  is  contrary  to  the  nature  of  such  a  charge,  to  have  it  rais- 
ed before  that  time ;  and  although  the  power  is,  in  this  case, 
to  raise  it  when  the  parent  shall  think  proper,  yet  that  is  on- 
ly to  enable  him  to  raise  it  in  his  own  life,  if  it  should  be  no* 
cesscury.  It  would  have  been  very  proper  so  to  do,  upon 
the  daughter's  marriage,  or  for  several  other  purposes ;  but 
this  is  against  the  nature  of  the  power,"  In  TankervUle  v. 
Coke,  (Mose.  146,)  it  was  held  that  a  power  should  be  so 
construed  as  to  effectuate  the  intention  of  the  parties. 
There  an  act  had  been  done  which  the  terms  of  the  power 
authorized',  but  which  was  evidently  against  the  intention  of 
the  donor.  In  Morria  v.  Prestoriy  (7  Ves,.  Jun.  547,)  a  pro- 
vision, in  case  of  the  death  of  a  trustee,  for  the  substitution 
^f  another,  and  a  conveyance  by  the  survivor,  so  thai  b» 
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ALBANTi    and  the  new  trnstee  should  be  jointly  interested  in  thetfiisit 
"^'"^    was,  by  the  concession  of  connsel,  admitted  to  be  satisfied 
wumxd      by  the  substiiutian  of  tu>o  trustees,  after  the  deitth  of  both  the 
Tnmf,       former,  against  the  express  terms  of  the  power ;  because 
it  was  the  evident  intention  of  the  power,  that  new  trustees 
should  be  appointed,  whenever  circumstances  might  require 
it.    In  Ren  v.  Bulkeley,  (Doug.  292,)  Ld.  Mansfield  saysi 
"the  creation,  execution  and  destruction  of  powers  depend 
on  the  substantial  intention  and  purpose  of  the  parties.' 
Bristaw  v.  Wardey  (2  Ves.  Jun.  336,)  Talbot  v.  Tapper, 
I  (Skin*  427,)  Mildmay*s  case,  (1  Co.  176,  a.)  Liefe  v.  Salt- 

ingstone,  (1  Mod.  189,)  1  Preem.  149,  163,  176,  S.  O.  all 
establish  the  same  doctrine.    It  is  also  illustrated  and  con* 
firmed  by  the  case  cited  by  the  Chancellor  of  Roberts  v. 
Dixfill,  (2  Eq.  Cas.  Ab.  668,)  and  Long  v.  Longj  (5  Ves. 
445,)  which,  as  he  has  well  observed,  "show  the  liberal  con- 
struction given  to  powers  in  equity,  in  *  furtherance  of  the 
end  for  which  they  were  created." 
J^*  *T**?*      ^  construing  a  power  of  attorney,  therefore,  in  order  to 
letter,  is  to  be  ascertain  whether  it  has  been  well  executed,  the  letter  of  the 
regaideA         instrument  is  not  to  be  exclusively  regarded ;  but  the  impor- 
tant inquiry  is,  have  the  intentions  of  the  parties  been  car- 
ried into  efiect.  ' 

Now  I  cannot  entertain  a  doubt  from  the  circumstances 
of  this  case,  that  Wilson  used  the  term  "  mortgage,"  in  the 
power  of  attorney,  in  its  popular  and  customary  sense  in  this 
country ;  that  is,  as  descriptive  of  an  instrument  containing 
not  only  a  conditional  conveyance  of  the  land  but  also  a 
power  to  sell  in  default  of  payment.  There  is  nothing  on 
the  face  of  the  instrument,  evincing  a  contrary  intention. 
There  is  no  peculiar  caution  manifested  on  the  part  of  Wil- 
son, in  the  delegation  of  power  to  his  attorney,  from  which 
it  can  be  inferred  that  he  intended  the  terms  employed  by 
Mm  should  receive  the  most  rigid  construction  of  which  they 
were  susceptible.  On  the  contrary,  the  language  used  is 
general  and  comprehensive.  He  empowers  him  to  give 
one  or  more  mortgages,  to  do  all  things  necessary  and  law* 
ful  to  obtain  a  title  to  the  land,  and  to  secure  the  considera* 
tvm  money  to  Williamson. 
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Faulkner  and  his  associates,  \7ho  originally  contracted  jkcoAirr. 
for  this  land  with  Williamson,  mast  be  supposed  to  have 
known  and  understood  that  the  securities  always  required 
by  the  Pultney  estate  were  mortgages  containing  powers 
to  sell,  and  thatthe  mortgage,  which  they  were  bound  to 
give,  was  of  that  description.  The  contract  was  made  in 
this  state,  and  to  be  executed  here  where  hardly  any  other 
kind  of  mortgage  was  in  use.  Wilson  was  the  assignee  of 
one  of  those  associates,  entitled  to  all  his  rights,  and  sub- 
ject to  all  his  responsibilities  under  the  contract  with  Wil* 
liamson.  If,  then,  the  original  associates  were  bound  to 
give  a  mortgage  containing  a  power  of  sale,  which  I  appre- 
hend cannot  be  questioned,  Wilson,  as  the  assignee  of  one 
of  them,  could  not  have  compelled  Williamson  to  give  bin) 
a  deed,  without  tendering  such  a  mortgage.  If  not,  then 
the  authority  to  insert  such  a  power  in  the  mortgage  was 
given  to  the  attorney  by  the  general  terms,  conferring  upon 
him  "power  and  authority  to  do  and  perform  all  things 
necessary  and  lawful  to  obtain  a  deedJ*  Without  such  a 
clause  in  the  mortgage,  no  deed  would  have  been  given. 
It  was,  then,  necessary  to  insert  it 

I  am,  therefore,  of  opinion,  upon  the  first  point,  that  the  Faulkner  had 
attorney,  Faulkner,  had  authority  to  insert  in  the  mortgage  ^^"*^    *** 
a  power  of  sale  under  the  statiite,  and  that  the  foreclosoie  of  aaia. 
is  not  to  be  impeached  on  that  ground. 

2.  I  know  of  no  necessity  for  recording  the  power  of  at*  jj^  nacaMair 
toraey  at  all,  unless  it  be  true,  as  a  general  proposition,  that  ^  »<»«>  pow- 
whenover  the  law  requires  an  itustniment  to  be  restored  ' 

or  recorded,  if  that  instrument  is  executed  by  attorney,  the 
power  of  attorney  must  be  recorded  also,  which  was  not 
contended  for  upon  the  argument,  and  I  apprehend  cannot 
be  maintained. 

The  power  to  the  mortgagee  to  sell,  contained  in  the       Mortgairer 
mortgage,  must  be  recorded,  before  the  deed  to  the  purcha-*  cannot  objeet 
ser  tmder  the  power  be  executed :  but  that  is  for  the  benefit  HJe  iTwrw^ 
of  the  purchaser  only,  to  perpetuate  the  evidence  of  the  au-  ^^^ 
thority  by  which  the  sale  was  made ;  and  the  mortgagor 
can  not  impeach  the  sale,  if  the  power  is  not  recorded.    (1 
Caines*  Cas.  in  Err.  17,  per  Kent,  J.) 

Admitting,  therefore,  that  there  was  the  eaoM  necessity 
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▲JLBANT,    by  law  for  reooiding  the  power  of  attorney  to  Faulkner,  that 
Dec,  1823.    ^j^^^^  ^^^  gjj,  recording  this  power  to  sell,  the  mortgagor 


WiiMm      could  not  avail  himself  of  the  omission  to  record  it.    The 

Tzoopb       execution  of  the  power  of  attorney  is  admitted  by  the  ap- 

pellants,  and  the  objection  is  not  to  the  proof  of  the  execu- 

er  from  VU-  ^^' 

•on-  The  sale,  therefore,  is  not  to  be  impeached  on  this  ground. 

But, 
Whether,  if      3.  It  is  Contended  that  by  the  sales  of  portions  of  the 
conveyT^^  mortgaged  premises  by  Troup,  before  the  foreclosure,  the 
of  the  mort-  power  to  Sell  contained  in  the  mortgage,  was  either  extin- 
misei,   it  di-  guished,  or  passed  to  his  grantees  ;  that  the  sale,  therefore, 
power*  to  fore*  ^^^^  ^  mortgage,  was  without  authority. 
close  for  the      The  power  of  the  mortgagee  to  sell  the  mortgaged  premi* 
^  Nature  of  ^^>  ^^  Undoubtedly  a  power  coupled  with  an  interest,  {Ber- 
p'?'  o^  ■•J^  gen  V.  Bennett^  1  Gaines'  Gas.  in  Err.  16,  per  Kent,  J.)  and 
with  interest;  it  may  perhaps  be  conceded,  that  it  is  a  power  appendant 
NoUn  nSli    ^'  annexed  to  the  estate,  and  not  a  pmoer  in  gross.    These 
Distinction,      powers  are  thus  distinguished  by  Hargrave  and  Butler,  in 
their  notes  to  Goke  upon  Littleton,  (note  298  to  Go.  Litt. 
342  b.)    The  former,  that  is  a  power  appendant,  "  is  where 
a  person  has  an  estate  in  the  land,  and  the  estate  to  be  cre- 
ated by  the  power,  is  to  (or  may)  take  effect  in  posses8ion« 
during  the  continuance  of  the  estate  to  which  the  power  is 
annexed,  as  a  power  to  tenant  for  life  in  possession,  to  moke 
leases.    A  power  in  gross  is,  where  the  person  to  whom  it 
is  given  has  an  estate  in  the  land,  but  the  estate  to  be  crea* 
ted  under  or  by  virtue  of  the  power,  is  not  to  take  effect  till 
after  the  determination  of  the  estate  to  which  it  relates." 

Now,  the  power  of  the  mortgagee  to  sell,  is  a  power  to 
create  or  acquire  to  himself  the  equitaUe  estate  in  the  land, 
during  the  continuance  of  the  legal  estate  conveyed  to  him 
by  the  mortgage.    It  seems,  then,  more  properly  to  fall  with- 
in the  description  of  powers  annexed  to  the  estate,  than  any 
other,  and  the  question  is,  as  to  the  effect  of  a  conveyance 
of  a  part  of  the  estate  to  which  the  power  is  annexed,  (be- 
fore  the  power  is  executed,)  upon  the  power  itself, 
whole    would      A  couvejrance  by  the  mortgagee  of  his  whole  estate,  would 
gM^ot  ex-  undoubtedly  pass,  and  not  extinguish  the  power.    This  is 
•r.  the  common  case  of  an  assignment.    The  assignee  takes  not 
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only  the  legal  estate,  but  all  the  lemedies  or  powers  attach-    Albany 
ed  to  it    But  the  conyeyance  of  a  portion  of  the  estate,  will  ^ 


not,  in  law,  cany  with  it  a  corresponding  portion  of  the  WUmii 
power,  because  this  is  in  its  nature  indivisible.  It  can  ope-  Troup. 
Tate  but  once,  and  then  is  exhausted. 

The  effect  then  of  a  conveyance  of  a  part  of  the  mortga-  Grant  of  part 
ged  premises  by  the  mortgagee,  I  apprehend  to  be  this :  It  ^^^^f^l] 
produces  a  suspension  of  the  exercise  of  the  power  as  to  the  upon  th»  por- 
part  conveyed,  in  hostility  to  the  rights  of  the  grantee ;  that  Hy  to  the  right 
is,  the  grantee  shall  not  defeat  his  own  grant.    But  the  «»^«y«L 
operation  of  a  suspension  of  the  power,  whether  it  applies  ^g^  ^  ^^ 
to  the  whole  or  a  portion  of  the  estate,  is  merely  to  postpone  penmon. 
the  vesting  of  the  estate,  or  interest  created  by,  or  acquired 
under  the  power,  in  possession.    It  does  not  suspend  or 
affect  the  right  to  execute  the  power,  and  perfect  the  title  to 
the  estate.    But  the  possession  of  the  estate,  the  right  to 
which  has  been  acquired  by  the  execution  of  the  power, 
shall  be  suspended  or  kept  from  the  donee  of  this  power,  so 
far  as  his  previous  acts  render  it  just  and  equitable  that  it 
should. 

This  principle  is  clearly  recognized  by  Sugden  in  his 
Treatise  on  PowerS|  52,  and  supported  by  several  casesf, 
{Snaps  V.  Turton^  Cro.  Gar.  472«  Goodright  v.  CaicTj 
Doug.  447.) 

The  principle  is  familiarly  this :  A  mortgagee  in  posses-  itfuitntioo. 
sion  leases  a  portion  of  the  mortgaged  premises  for  a  year. 
At  the  end  of  six  months,  he  sells  the  whole  of  the  premises 
under  his  power,  and  becomes  himself  the  purchaser.  The 
power  is  well  executed,  and  vests  the  equity  of  redemption 
in  the  whole  of  the  premises  in  the  mortgagee,  subject, 
however,  to  all  the  rights  of  his  lessee.  So  far  as  the  pos- 
session of  the  estate,  or  interest  acquired  under  the  pow- 
er, is  inconsistent  with  his  lease,  it  shall  be  suspended,  but 
shall  take  effect  as  to  the  residue. 

The  sale  by  Col.  Troup,  therefore,  of  portions  of  the  Thwp'i  ri^ 
mortgaged  premises,  neither  extinguished  nor  suspended  his  exthigniihed*^ 
right  to  foreclose  the  equity  of  redemption.    Having  become  ^  P^*^  ■•l*- 
tlie  purchaser  under  the  power,  his  possession  shall  be  sus- 
pended so  far  as  it  is  inconsistent  with  his  previous  grant ; 

YoL.  n.  31 
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ALBANT,    and  his  grant  having  been  in  fee,  he  can  never  claim  aof 
Dec  1823.    ^^^  under  the  power  in  rdation  to  the  lands  granted. 


Wilson  His  poichase,  therefore,  shall  ennre  to  the  benefit  of  his 

Troop.       grantees — "  For,  if  a  man  sell  land  which  is  not  his,  and 

Puichaae  en-  ^^^^^^^^  purchase  it,  he  shall  be  bomid  by  his  deed,  and 

nred  to  bene-  ttocbe  permitted  to  aver  he  had  nothing.''    (Per  Kent,  J. 

fit  of  granteeik  j^^  Jat^oTt  V.  flwK,  1  Johu.  Cas.  90.    Isekam  V.  Marries 

Cto.  Car.  110.    Ren  v,  Btdkelep^  Doug.  291.) 


^^      T^®  ^^®*  ^y  ^^®  mortgagee,  did  not  in  the  least  affect  the 

did  not  effect     .  •  ^       /•    .  ^  m. 

riffht  of  mort-  nghts  of  the  mortgagor.    The  mortgage  was,  at  that  time, 

CH*"*  valid  and  subsisting ;  the  sales  were  subject  to  it,  and  the 

mortgagor,  upon  redeeming,  could  have  turned  the  purcba- 

sers  out  of  possession,  as  well  as  the  mortgagee  himself. 

Fondorare      I  am,  therefore,  of  opinion  on  this  point  also,  that  the 

foreclosure  is  not  to  be  impeached. 
Mortgagee      Nor  is  there  any  force  in  the  objection,  that  the  Pultney 
™ier^^w^  estate  had  no  right  to  purchase  at  the  nK)rtgage  sale,  after 
tfaongh  he  hae  having  sold  portions  of  the  mortgaged  premises.    That  they 
JJI53*^        *  still  continued  to  be  mortgagees,  necessarily  results  fiom 
what  has  already  been  said ;  but  whether  they  were  so  or 
not,  is  perfectly  immaterial.    The  10th  section  of  the  act 
concemiug  mortgages  (1  R.  L.  376)  provides,  "  that  no  ti- 
tle to  mortgaged  premises,  derived  from  any  sale  made  in 
virtue  of  a  special  power,  shall  be  questioned,  impeached  or 
defeated,  either  at  law  or  in  equity,  by  reason  that  the  mort* 
gaged  premises  were  purchased  m  by  the  mortgagety  cr  k%8 
or  her  assignee  (or  assignees)  orfarhisj  her  or  their  benefit 
or  account.^    I  have  already  shown  that  the  purchase  by 
Co] .  Troup,  enuied  to  the  benefit  of  the  grantees  of  the  mort- 
Hb  grantees  gagee,  SO  far  as  it  was  hostile  to  those  grants.    So  far  as  they 
m  ""ISS^  had  any  interest  in  the  mortgaged  premises,  they  may  be  con- 
™J*^   ™»y  sidered  as  assignees  of  the  mortgagee,  and  the  purchase  by 
benefit  of  hia  him  wasfor  their  benefit  and  account ;  and  admitting  he  was 
tniSf  No  one  ^"^^tee  for  them,  a  trustee  has  undoubtedly  a  right  to  pur- 
bat  him  can  chase,  (not  for  his  own  benefit,)  but  as  the  agent  and  for  the 
^'**"^  '*""  benefit  of  the  cestui/  que  trust.    No  one  but  the  cestuy  que 
trust  has  a  right  to  call  in  question,  or  set  aside  a  purchase 
made  by  the  trustee,  {Davoue  v.  Fanning^  8  John.  Gh.  Rep. 
262.)    The  mortgagor  camiot  say  that  the  mortgagee  wu 
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trustee  finr  him,  with  lespeet  to  the  surplus  which  might  he    ««»<». ., 
pmdnced  by  tffe  sale,  aid  that  he,  therefttfe,  is  one  ef  Ihe     ^^^^^ 
eeatuy  fue  iruitSj  and  has  a  right  to  questidu  Oie  inlrohase       wommi 
bjr  the  tnistea    He  pnrehased,  either  as  mcntgagee  or  for       Tmm. 
the  benefit  and  acoeunt  of  the  aasigtiees  of  the  m^rlgageey 
or  in  neither  ef  those  oharaeters.     If  in  either  of  them,  the 
statute  authorizes  the  purchase.    If  in  neither,  Ihen  he  was 
not  trustee,  and  hac^  the  same  right  to  purchase  as  any  etiier 
individual. 

But  the  truth  is,  Troup  was  mortgagee,  and  the  proeeed-         Whether 
*  ings  were  prof)erly  condueted  in  his  name,  and  could  have  FwseedingB 
heen  in  the  name  of  no  other  person.     The  mortgage  nev-  under  itatate 
cr  was  as«gned.    If  it  had  been,  it  might  have  been  aeces-  itjae'of  mort- 
sary  for  tfaMS  assignees  to  have  united  in  the  proceeding  d^^f^  <>'  ^ 
nndex  tfie  statute.    Though  if  this  should  be  omitted,  it  ■*"*^*~' 
might  well  be  questioned,  whether  the  mortgagor  could  be 
received  to  object.     The  power  (in  default  of  paying  the 
money)  authorizes  the  mortgagee,  or  his  assignees,  to  sell 
or  convey  the  premises :  and  it  would  seem  in  point  of  form, 
to  be  well  executed  by  the  mortgagee,  whether  he  retained  ^tf  ft^*^^ 
the  interest  of  the  mortgage  or  ndt    The  right  of  the  mort-  by  the  mort- 
gagor  could,  in  no  manner,  be  varied  or  affiseted  by  it.    The  f^'     ^^^e 
proceeding  urKier  the  statute  is  not  a  suit  to  which  a  de-  had  afigned, 

*  would  be  well 

fence  can  be  made.  Howefver,  it  is  unnecessary  to  express  in  point  of 
any  opinion  upon  this  point,  because  there  never  was  an  ^"^ 
assignment  of  the  mortga^ ;  and  admitting  that  the  assig- 
nee of  a  mortgage  oi^fat  to  be  a  party  to  the  foreclosure,  it 
can  hardly  be  contended,  that  any  person  who  may  have 
an  equitable  interest  under  the  mortgagee,  must  be  made  a 
party. 

I  am  of  opinion,  therefore,  that  the  sale  of  the  mortgaged      Fonofomm 
premises  is  not  to  be  impeached  on  any  of  the  grounds  ta-  ^^^  impeached 

rf  w»  on  any  ground. 

ken  by  the  appellant's  eounsel,  and  that  the  equity  of  re- 
demption has  been  l^ally  foreclosed. 

The  conclusion  to  which  I  have  come  upon  this  view  of  Abandonment 
the  case,  renders  it  unnecessary  for  me  to  consider  the  ques- 
tion of  abandonment. 

Upon  the  qnesdoQ  of  fraud,  I  shall  content  myself  with    ]^o  nonnd  u 
«iying,  that  Ae  caae  afiiA  no  color  £>r  the  imputation,  ^f  ^"^ 
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▼. 
Troup. 


Decree  should 
be  aiBrmecL 


Col.  Troup,  when  he  entered  upon  the  agency  of.  flie  Pult' 
ney  estate  in  1801,  received  the  quiet  and  peaceable  posses- 
sion of  the  lands  in  question,  together  with  the  other  lands 
belonging  to  the  estate.  No  act  of  ownership  had  ever  been 
exercised  over  it  by  the  mortgagor.  It  had  been  treated 
and  considered  by  Williamson,  who  preceded  Col.  Troup  in 
the  agency,  and  who  made  the  sale  to  Wilson,  as  unincum- 
bered  land,  and  portions  of  it  had  been  sold  by  him.  No- 
thing had  been  paid  by  Wilson  upon  the  mortgage,  nor  any 
effort  made  to  redeem.  The  deed  from  WilUamson  to  Wil- 
son was  found  upon  the  files  of  the  agency.  These  circum* 
stances  certainly  justified  the  belief  which  existed  in  the  of- 
fice, that  the  purchase  had  been  abandoned  by  Wilson ; 
and  Col.  Troup,  acting  under  that  impression,  sold  and 
conveyed,  in  fee,  portions  of  the  mortgaged  premises,  as 
he  asserts,  and  as  the  facts  clearly  show,  in  the  purest  good 
faith.  Deeming  it,  however,  prudent  to  have  his  title 
made  technically  correct,  he  applied  to  Wilson  in  1807| 
for  a  release  of  his  equity  of  redemption,  which  was  refus- 
ed, unless  Col.  Troup  would  make  him  some  compensation 
for  it,  which  he  declined  doing.  This  application  of  CoL 
Troup  was  not  succeeded  by  any  offer  on  the  part  of  Wilson 
to  redeem ;  nor  did  he  ever  offer  to  redeem  before  the  fore- 
closure. A  flou^shing  village  has  grown  up  on  that  por- 
tion of  the  premises,  which  has  been  sold  by  Col.  Troup. 
I  have  not  been  able  to  find,  in  these  circumstances,  any 
thing  to  impeach  the  fairness  of  the  respondent's  conduct,  or 
to  entitle  the  appellants  to  the  peculiar  favor  of  a  Court  of 
Equity. 

I  am  accordingly  of  opinion,  that  the  decree  of  his  Honor, 
the  Chancellor,  should  be  affirmed. 


Whether      Savage,  Ch.  J.  (After  stating  the  facts.)     The  question 

Faulkner  wm  first  in  order  is,  whether  Faulkner  was  authorized  to  execute 

execute  pow-  the  mortgage  ?    K  not,  there  is  an  end  of  the  controversy. 

er  of  Bale.  gy  ^j^^  power  of  attorney,  he  was  expressly  "  to  sign, 

seal,  deliver  and  acknowledge  a  mortgage,  &c.,  to  the 

amount  of  the  consideration  money  remaining  due."  Now, 

the  consideration  money  remaining  due,  was  the  whole  sum 
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Ibr  which  the  lands  were  sold,  $1  60  per  acre,  and  the    albawt, 
▼alue  of  the  mills.    It  is  not  denied  that  the  mortgage  is  for  '^^' 

^  the  true  smn ;  but  it  is  contended,  that  the  power  to  sell       Wibon 
constitutes  no  part  of  the  mortgage,  and  is,  therefore,  not       Ttwip. 
within  the  terms  of  the  power  given  to  Faidkner.  Although 
the  instrument  without  the  power  of  sale  would  still  be  a     „_^ 
mortgage,  yet  the  fair  and  common  acceptation  of  the  term  used  in  pow- 
mortgage^  undoubtedly  is,  the  instrument  as  usually  drawn,  ^furaurair*  \ 
and  in  common  use  as  a  mortgage,  where  the  power  of  hm  as  a  mort- 
Faulkner  was  to  be  executed.    The  invariable  practice  of  ^^V  wL^tc 
the  Pultney  land  office,  apd  of  the  whole  community,  at  ^  «»«««t«i 
least  in  the  state  of  New  York,  was  to  incorporate  the  pow-     pnctice  in 
er  to  sell.    Our  statutes  supposed  such  a  power,  and  W.  Wil-  *^.  »tatewai 
son  must  have  intended  to  give  a  mortgage  in  the  usual  power  cTiHae. 
form,  and  granting  the  usual  remedies.    Hence  the  power 
of  attorney  adds  these  words :  <  to  do  and  perform  all  things 
necessary  and  lawful  to  obtaining  to  me  and  for  my  use,  a 
title  to  the  aforesaid  600  acres  of  land,  and  securing  the  con- 
sideration money  therefor,  to  the  aforesaid  Charles  William- 
son."   I  have  no  hesitation  in  saying,  that  Faulkner  was  au-        FanikzMr, 
thorized  to  execute  the  mortgage  with  the  power  to  sell,  *^?^^J?L|  S 
which  it  contained.  power. 

2.  Although  the  presumption  is  strong,  that  the  purchase 
was  abandoned,  before  the  year  1800,  and  the  agents  of  the 
estate  proceeded  upon  that  ground  in  selling  parcels  of  the 
premises,  yet  there  is  no  evidence  of  such  abandonment,  but 
what  is  deducible  from  the  acts  of  the  agents,  and  the  ac- 
quiescence of  Wilson ;  but  as  notice  of  those  acts  is  not 
brought  home  to  him,  he  ought  not  to  be  prejudiced  by  them. 
Besides,  if  there  was  an  abandonment,  it  appears  to  have 
been  waived  by  the  subsequent  application  made  by  Troup 
to  Wilson,  for  a  release  of  the  equity  of  redemption. 

3.  In  my  judgment,  therefore,  the  rights  of  the  parties  Rigbte  of  par- 
must  rest  on  the  regularity  of  the  foreclosure.    To  this  it  is  ^^'trit^  *u 
objected,  that  the  power  of  attorney  from  Wilson  to  Faulk-  foredoeue. 
ner  was  not  recorded  according  to  the  previsions  of  the  act 
concerning  mortgages.    (1  R.  L.  372.)    The  answer  given 

to  this  objection  is,  that  the  power  was  actually  recorded, 
before  the  sale— that  this  being  considered  irregular,  as  the 
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jkLBANT,    ittoof  upcm  which  it  W9S  recorded  bad  been  takoa  oat  of 
^'^    tbe  Slate,  it  was  afterwaids  legularly  proved,  ud  again  le^ 
Wiiion      coided.    The  same  diflSculties  are  raised  as  to  the  power  ot 
1>J^       sale.    Although,  the  recording  was  after  the  sale,  diere  can 
be  no  doubt  that  it  is  snlficient  to  sustain  the  previous  pro- 
powen    after  ceedings.     The  question  as  tp  the  latter  power,  I  consider 
■ale   wai    e-  gentled  bv  this  Coim  in  Berffen  v.  Bennet,  (1  Caines*  Cas.  in 
gfainst  mortga-  Err.  17.)    It  was  there  dedded,  that  the  omissioo  to  record 
^^'  the  power  will  not  aftct  the  proceedings  as  between  Ae 

Who  has  no  mortgagor  and  mor^agea  The  recording  is  for  the  bene- 
thwfgh  not*re-  ^^  ^^  ^®  purchaser,  to  protect  him  against  other  purchasers 
corded.  or  creditors  |  but  the  objection  caonot  be  made  bf  the  mort- 

gagor. 

I  conouv  in  the  resolt  of  the  opinions  deUvered,  tfiat  the 
droumstanoe  of  Troup's  having  conveyed  a  portion  of  die 
moctgaged  premises  did  not  divest  him  of  the  power  to  fore- 
close, as  the  administrator  of  Sir  William  Pultney. 
TesUmony  of     In  the  view  which  I  have  taken  of  this  controversy,  ii 
riffhthr*    aup!  ^**®*  ^^^  beoome  important  to  express  an  opinion  as  to  the 
pvMwd      by  competency  of  S.  S.  Haigbt's  testimony.    I  have,  howerveri 
*  no  doubt  that  the  communications  made  to  him  by  Troup, 

in  relation  to  the  foreclosure,  are  to  be  regarded  as  confiden- 
tial communications  between  attorney  and  client ;  and  that 
the  Chancellor  was  correct  in  suppressing  them. 

On  the  whole  case,  therefore,  I  am  of  opinion  that  the  de> 
cree  of  his  honor  the  Chancellor  be  affirmed. 

« 

ijvcive  rniani-  The  Court  being  unanimously  of  this  opinion,  it  was, 
^    ^        '  thereupon,  ordered,  adjudoed  and  decreed,  that  the  de- 

oree  of  the  Court  of  Chancery  be  affirmed,  with  costs  to  be 

taxed ;  and  that  the  record,  Ac. 
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ttk$  fUlowisg  OMe  fhonld  htut  bten  iiuetted  m  of  Um  SoptanlMC 

1823.] 

Chamberlain  and  others,  appellants. 

against 
Fitch,  respondent. 


AiAAmrt 

Dm.1893* 

T. 


In  the  court  of  erron,  «  stipnlatkni  between  tiie  attorneye,  ■oUciton,  or  eonn- 
■el  in  a  caoie,  ■  bindfaig,  thoogh  net  redneed  to  writing. 

Default,  obtained  in  Tiolatioa  of  tuBk  an  onfer»  set  aaide,  with  eoeta 

An  nregular  order,  roTeaunf  the  decree  of  the  chancelior,  in  ooneeqaence 
of  which  the  papen  in  the  eauee  are  remitted  to  the  oourt  of  chancery,  set 
aside,  and  the  regiiter  of  that  court  ordered  to  retom  them  to  thb  oeort, 
that  the  canee  may  pvoeeedk 

Bat  the  order  here^  heug  to  lerene  vn  opdet  in  the  eoot  of  ehanceiy,  4kh 
aolwBg  an  ii^iaaotioa  to  eti^  pwweediny  on  a  jo^gment  and  execution  at 
law,  upon  which  the  money  had-  been  collected,  and  paid  OTer  to  the  at- 
torneys for  the  plaintiff  there,  (the  respondent  here,)  the  role  setting  aside 
the  defonlt  was  eo  modified  as  not  to  take  effiMt  till  those  attorneys  stipn- 
latod,  that  in  the  oremt  of  a  revenal  of  the  olvneeUor'a  ordei^  the  money 
■0  collected  and  paid  to  them  ehoql^  ^  pleoed  at  the  dispesal  of  the  ooorl 
below. 

Form  of  the  role  for  this  purpose. 

Sept.  ll,  1823.  S.  Stephens^  for  the  respondent,  mo- 
Ted  to  set  aside  a  defiiolt  for  not  answering  the  petition  of 
appeal  in  this  cause ;  and  for  a  role  requiring  the  Register 
of  the  Court  of  Chancery  to  send  back  to  this  Court  all  the 
papers,  rules,  orders  and  decrees,  relating  to  the  appeal, 
which  were  remitted  by  this  Court  on  obtaining  the  de&ult ; 
and  that  the  respondent  have  leave  to  proceed  in  the  cause, 
as  if  no  default  had  been  entered. 

The  default  (as  appeared  by  the  affidavits)  had  been  ta- 
ken under  the  following  circumstances :  The  respondent 
(being  then  and  still  insolvent)  obtained  a  judgment  at  law 
against  the  appellants,  in  the  Common  Pleas  of  Washington 
county*  The  appellants  filed  their  bill,  in  the  Court  of  Chan* 
eery,  for  relief  against  the  judgment,  and  obtained  an  in- 
junction against  proceeding  thereon,  which  was  afterwards, 
(Nov.  12, 1822,)  on  the  coming  in  of  the  answer,  dissolved. 
On  the  12th  Dec.  1822,  on  a  motion  for  a  re-hearing,  the  order 
^ssolving  the  injmictioii  was  con&mML    Dee.  18ih| 
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▲LBANT,    ibe  First  Judge  of  Washington  Common  Pleas  granted  an 
^^^^^^'    order  staying  all  further  proceedings  upon  the  judgment,  on 

Chamberiam  the  part  of  the  respondent,  until  the  further  order  of  that 
Fiteh.  Court,  upon  paying  the  amount  of  the  judgment  into  the 
hands  of  the  Sheriff  of  that  county,  on  the  execution  issued 
in  the  cause.  Dec.  27th,  1822,  the  appellants  appealed  to 
this  Court,  from  the  order  made  upon  the  motion  for  a  re- 
hearing. Upon  this  state  of  the  case,  the  counsel  for  the 
respondent,  intending  to  move  to  quash  the  appeal,  it  was 
agreed  between  him  and  the  counsel  for  the  appellants,  that 
the  papers  for  that  motion  should  be  served  when  conve 
nient  for  the  respondent's  counsel,  and  that  they  would  have 
the  motion  disposed  of  before  answering  the  petition  of  ap- 
peal.  Notice  of  that  motion  was  accordingly  given,  for  the 
3d  Tuesday  of  Feb.  1828,  but  the  motion  was  afterwards 
postponed,  by  agreement  of  counsel,  for  one  week,  and  was 
then  again  postponed,  by  agreement,  on  request  of  the  ap- 
pellants' counsel,  till  it  should  be  mutually  convenient  for 
both  counsel  to  go  to  Albany,  in  order  to  attend  to  the  mo- 
tion. April  4th,  1823,  the  last  day  of  the  session  of  this 
Court,  without  giving  any  notice  to  the  respondent,  his  soli* 
citor  or  counsel,  of  his  intention  so  to  proceed,  the  counsel 
for  the  appellants  moved  for  and  obtained  an  order  of  this 
Court,  reversing  the  order  of  the  Chancellor  dissolving  the 
injunction,  for  want  of  an  answer  to  the  petition  of  appeal. 
On  the  13th  Jan.  preceding,  the  usual  order  had  been  ob- 
la)  Vid.  11  tained,  to  answer  the  petition  of  appeal  in  eight  days,  &c.(a) 

Itth  1818?^  which  was,  with  a  copy  of  the  petition  of  appeal,  served  on 
the  solicitor  for  the  respondent,  on  the  25th  of  Jan.  last.  It 
was  upon  an  affidavit  of  these  facts,  that  the  order  for  a  de- 
fault was  taken.  Since  these  proceedings,  the  money  re- 
ceived upon  the  execution  had  been  paid  to  the  attorneys  of 
the  respondent,  on  their  giving  security  to  the  Sheriff  to  re- 
fund the  same  in  the  event  of  his  being  made  liable  for  it. 
None  of  the  above  stipulations  or  arrangements  were  redu- 
ced to  writing  between  the  counsel.    And 

/.  Crarj/,  contra,  took  this  last  ground,  among  others 
against  the  motion. 
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Sutherland,  J.    Is  there  any  rule  of  this  Court  requi-    albant, 
ring  a  stipulation  between  attorneys,  counsel,  &c.  to  be  re* 


On  reading  affi- 
davits and  papers 


duced  ta  writing  1  ChambMiin 

Fitch. 

Crary.    I  know  of  none. 

VerM    itipa- 
Ution  between 

Sutherland,  J.    My  impression  is,  that  the  verbal  sti*  attomeyi,  ate 

of  ooort  of  w- 

pulations  between  the  counsel  were  binding.  wn  Undiiig. 

Orarp,  If  the  suit  is  reinstated,  it  should  be  completely 
80.  The  money  should  be  placed  imdcr  the  control  of  the 
Court 

WooDWORTH,  J.  (this  morning,  Sept.  13th)  adverted  to 
the  facts  as  above  stated,  and  concluded  by  moving,  and  the 
Court  thereupon  unanimously  adopted  die  following  rule  : 

Samuel  Fitch^  respondent, 

ads. 

Andrew  Ckamberlin^  Jonathan  M(h mt^    - 

rejfj  Ebenezer  Ingersollj  jun>  and    I  accompanying,  and 
David  Wheedanj  appellants.  J  hearing  the  coun* 

sel  of  the  parties,  ordered,  that  the  default  obtained  against 
the  respondent,  for  not  answering  the  petition  of  appeal  filed 
in  this  Court,  be  set  aside,  with  the  costs  of  this  application ; 
and,  further,  that  the  Register  of  the  Court  of  Chancery  re- 
turn to  this  Court  the  papers,  rules,  orders  and  decree  rela- 
ting to  tha  appeal,  which  were  remitted  by  this  Court,  on  ob- 
taining th)ifGdd  default ;  and  that  the  respondent  thereupon 
answer  thf|/^id  appeal — provided,  nevertheless,  that  the 
preceding  Order  shall  not  take  effect  until  S.  Stevens  d&  S.  B. 
Gibm)n,  Esquires,  attorneys  for  the  respondent  in  the  suit  at 
law  mentioned  in  the  said  affidavits  and  papers,  shall  have 
executed  and  delivered  to  the  solicitor  for  the  Appellants,  a 
stipulation  that  if  the  order  of  the  Court  of  Chancery  shall 
be  reversed,  on  the  said  appeal,  then,  and  in  that  case, 
they  will  deposit  in  the  Court  of  Chancery,  to  the  credit  of 
the  appellants  in  this  cau8«,  the  amount  of  money  received  by 
them  from  the  Sheriff  of  the  county  of  Washington,  on  the 
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ALBAKT,  eiBOciition  ]B6ued  Oft  the  jiidgmeot  at  law,  and  roentbned  m 

^^^^^^  the  said  affidavits  and  papeiSi  subject  to  the  dispoeitiou of 

Jameft  his  Uonor  the  Chancellor. 

Mony* 


William  Jamb8|  appellaot, 

affaifist 

Davenport  Morbt,  impleaded  with  Caleb  JonimoNi 

respondent. 

At  law,  where  a  greater  eetate  and  a  le«i  meet,  uid  coincide  in  the  eame 
penop,  in  one  and  the  eaqae  right,  without  any  intermediate  estate*  the 
leoi  estate  is  immediately  annihilated,  or,  In  the  law  phrase,  it  said  to  be 

This  mfe,  aft  law,  k  mflejtfldie. 

And  where  the  equitable  and  legal  estates  unite  in  the  same  penoDi  the 

equitable  is  merged  m  t^e  legal  estate  ; 
Bsti  in  eqpity,  thf  rule  is  not  inflexible  ; 
It  depend*  on  the  expressed  or  implied  intention  of  the  perwn  i«  whom  tba 

estates  unite,  whether  the  equitable  estUA  shall  merge,  or  stiU  he  kepi  In 

existence: 
Or  upon  the  cireumstaoee  that  he  is  not  capable  of  making  ao  eketleoy  be- 

ir.g  an  infant,  a  lunatic,  ^a 
%L  the  latter  case,  the  eqoitable  estate  shall  stfll  be  kept  om  foot ; 
And  so  where  it  is  for  the  interest  of  the  penon  in  whom  theee  estates  niUtet 

the  law  will  imply  an  intention  to  keep  the  equitable  estate  on  foot. 
Thus,  where  a  mortgagee  purchases  or  takes  a  release  of  the  equity  of  re- 

demptiea,  the  whole  estate  is  vesteil  in  hiai>  and  the  mortgage  is  extin- 

gviriied; 
And  with  it  the  mortgage  debt  { 
Unless  mtention,  incapacity  to  elest,  or  interest,  dLC,  in  thSkinortgagee,  in- 

terrene  to  prevent  the  meiger. 
And  where  a  mortgagee  purchases,  or  takes  a  rdease  of  the  equity  of  re- 
demption in  a  part  of  the  mortgaged  premises,  the  mortgage  is  extin- 
guished pro  (snle  .* 
And  may  be  apportioned  between  the  p«rt«  as  to  which  it  Is  exttngnished, 

and  the  part  in  relation  to  which  it  exists. 
Tarious  acts,  declarations  and  circumstances  considered,  which  evince  an 

intention  to  keep  the  legal  and  equilahto  estates,  distinct,  ov  te  unite 

thaflii. 
The  leooiding  an  asHgamsnt  of  a  moitgnge  is  not  necessary  wiUiin  any  ol 

the  general  registry  acts : 
It  b,  therefore,  no  notice  to  a  mortgagor,  so  ss  to  render  payments  by  hfan 

to  the  inortgagee,  in  his  own  wnm^ ; 
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Hipr  if  U  Botkse  to  a  ubfoquent  amgnee  of  the  moitgagoe ;  ALBANY} 

Kor  to  9.  Hubeequfiat  parchver  or  rooitgvgee  of  the  premieee.  Jhe,  193$, 

Tlie  MBignee  of  a  mortgage  tajiet  it  subject  to  ajl  tho  eqmti«Ni  exiffting  be-  _ 

tween  the  mortgagor  and  mortgagee  at  the  time  of  the  sMigmoent;  but  y. 

not  tubject  to  the  latent  equitiee  of  third  penonSf  nnleee  the  iwiipiot  hare        MoMy. 
Bptice  of  euoh  eqnitiee. 

Fayntente  made  a/ter  an  aengament,  bat  before  notice  of  the  aMigomeAt  ie 
given  to  the  mortgagor,  most  be  allowed  to  him  ; 

9at  it  la  not  neceaaaiy  to  the  protection  of  the  anigneej  that  he  fhoold  gira 
notice  of  his  aMigoment  to  a  subeequent  aaeignee,  or  purcheeer  from  the 
mortgagee* 

Where  on  a  judgment  entered  by  confeeeion  on  a  bond  and  warrant  of  at* 
toroey,  a  specification  of  the  consideration  was  not  filed,  ponuant  to  the 
etatute  of  1818,  (noie  rtpeaUdf)  whether  the  judgment  is  fraudulent  and 
▼Old  as  against  a  subseqiaeni  creditor  by  mortgage  7    Quere. 

And*  per  Savage,  C.  J.,  a  mortgagee  is  not  a  puiehaser  withio  tha^  apt 
Woodworth  J.,  contra. 

The  meaning  and  extent  of  the  term  purchase,  considered,  at  law  wd  m 
equity.    Per  Woodworth,  J. 

A  mortgagee  cannot  hold  the  mortgage  as  security  for  any  claim  which  he 
has  against  the  mortgagor  by  bond  or  simple  contrwtf  4m.|  beyond  tha 
sum  specifically  secured  by  the  mortgage. 

fSspecially  where  an  objection  is  interposed  by  a  bona  fide  judgment  cre- 
ditor. 

Yet  a  mortgage,  to  secure  ftitnre  advances,  h  valid ; 

And  it  seems,  that,  as  between,  mottgagor  and  moitgagee,  a  movlgaga  ffmm 
%o  aecure  ono  debt,  mey  bit oaia  seaurity  fpr  a  debt  eiibeeqoeiAly  oon* 
traeted  by  the  mortgagor  to  the  mortgagee,  where  the  ibrmer  conseat^ 

A  deed,  absolute  on  the  face  of  it,  but  intended  by  the  parties  as  a  security 
merely  for  a  debt,  though  registered  as  a  deed,  is  valid  and  effectual  be- 
tween the  parties,  ae  a  mortgage ;  but  it  Ie  liable  to  bo  defeated  by  a  sab- 
seqnoit  mortgage  duly  registereil 

4l  mortgage,  by  way  of  an  abtolote  deed,  mast  ba  restored  as  a  mmtgafe, 
in  order  to  be  effectual  against  subsequent  bona  fide  purcha^eia  oc  mort- 
gagees 

The  registering  ^  as  an  absolute  deed,  is  net  sufficient  for  this  pnrpoeeL 

Where  the  eqnity  of  redemption  is.roerged  hy  being  nnitad  wHh  the  legal  ea» 
tate  in  the  hands  of  a  mortgagee,  d&c,  an  assignmettt  by  the  words  grantt 
du;.,  may  enure  v  a  conteyanoe  b  fee^  if  not  restained  by  tbe  kabeuthm. 
Per  Woodworth*  X 

English  doctrine  of  tadnog,  and  whether  it  extendi  to  mortgagon  and 
ditori,  considered,  per  Woodworth,  J. 

Meaning  of  tbe  ward  e9UUe,  in  lan«k^  S^c    Per  Sntbailao^  J 

Caa  be  no  laeiger  unleef  Htat$$  meat.    Per  id- 
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ALBANTf      ^^  regbtoriD|r  a  deed  of  ooiiTejaiice  ii  not  notice  to  a  labieqfnent  poclift* 
0ec.  1893»         ler,  except  in  caiea  where  ite  regiitry  it  made  neceaeary  by  atatnte.    e.  f^ 
-  Regiatering  a  pheriff 's  deed  is  not  notice.  .  Per  id. 

*^  Whether  one  having  a  recorded  mortgage,  itanding  ailently  by,  and  eeeing 

Morey.  another  bid  of  the  mortgaged  premisea  on  a  judgment  yoimger  than  the 

mortgage,  forfeita  hia  claim  under  the  mortgage  in  equity  7  Quere.  Per 
Sutherland,  J.  But,  per  Savage,  C.  J. :  he  doea  not ;  for  the  regiatry  ii  no* 
tice  to  all  the  world. 
One  aaiigna  aa  mortgagee :  Whatever  intereit  he  aiterwarda  aoquirea  fat 
the  mortgaged  premiaea,  enurea  to  confirm  the  aaaignment  Per  Suther- 
land, J. 
When  an  equitable  eatate  ia  once  merged  by  a  union  with  the  legal,  it  la 

gone  forever,  and  eannot  be  revived.    Per  Cramer,  Senator. 
An  order  on  reveml,  including, 

Form  of  order  of  reference  to  a  maater,  to  aacertain  and  report  balance  doe 

on  mortgage,  dtc. — Order  of  sale  of  mortgaged  premiaea.— How  to  dispoae 

of  proceed! , — to  deliver  title  deeda,  6lc, — ^to  deliver  poweiwion  to  the  pur- 

chaaer. 

Of  two  unregiatered  mortgagee,  the  oldeat  takea  preference.    Per  Savage^ 

Ch.  Justice. 
The  second  cannot  take  preference,  unleas  registered ;  and  not  even  then, 
if  the  aeoond  mortgagee  have  notice  of  the  first  mortgage. 

Appeal  from  the  Court  of  Chancery.  The  bill  in  the 
Court  below  was  filed  by  James  against  Johnson  and  Mo- 
rey. Issue  was  joined,  and  proofs  taken  ;  upon  which  the 
cause  was  heard  by  the  Chancellor,  who  decreed  in  favor 
of  the  defendants.    From  this  decree  James  appealed. 

The  facts  material  to  the  various  points  raised  by  the 
counsel,  and  decided,  both  by  the  Court  below,  and  in  this 
Court,  are  stated  in  the  opinions  of  the  Judges,  and  of  Cra- 
mer, Senator. 

The  report  of  the  same  case  as  adjudged  in  the  Court 
below  is  in  6  John.  Ch.  Rep.  417.  The  title  there  in  James 
V.  Johnson  and  Morey. 

The  late  Chancellor  assigned  his  reasons  for  the  decree 
m  the  Court  below,  as  in  6  John.  Ch.  Rep.  420  to  434. 

J.  V,  Henry f  for  the  appellant,  opened  the  case  very  fully, 
and  concluded  by  stating  and  commenting  upon  the  follow* 
ing  points : 

1.  The  appellant,  is  the  assignee  of  the  mortgage  of  the 
84th  of  June^  1817,  from  Caleb  Johnson  to  James  O.  Wattles^ 
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in  good  faith,  and  for  valuable  consideration,  having  acquir-  albant, 
ed  his  security,  not  by  any  unfair  traffic^  but  in  the  honest  '^^^^^^' 
and  ordinary  course  of  mercantile  transactions.  JamM 

IL  Notwithstanding  the  Sheriff's  sales  to  James  O.  Wat-       Mmy. 
ties  and  William  H.  Sabin,  that  mortgage  was  still  a  sub- 
sisting mortgage,  and  the  assignment  thereof  to  the  ap- 
pellant,  on  the  9th  of  November,  1818,  was  a  valid  assign- 
ment.(a)  («)  J^eUor. 

T     HuU     10 

1.  Because  the  sales  made  by  the  Sheriff  were,  in  con-  john.  431 
struction  of  law,  (the  mortgage  being  unpaid,  and  satisfac- 
tion not  entered  on  the  registry  thereof,)  and  in  fact,  sub- 
ject to  the  mortgage. 

2.  Because,  there  was  not  a  union  of  the  entire  legal  and 
equitable  estates,  in  either  of  the  purchasers. 

3.  Because  it  was  not  the  intention,  at  the  time  of  the 
Sheriff's  sales,  that  there  should  be  a  merger,  inasmuch  as 
the  whole  estate  mortgaged  was  inadequate  to  the  payment 
of  the  mortgage  debt,  by  about  $2372 ;  and  inasmuch  as 
Wm.  H.  Sabin  was  suffered  to  purchase  one-fourth  of  the 
estate,  worth  $2000,  for  the  nominal  price  of  $205. 

4.  Because,  it  is  the  established  doctrine  of  equity,  to  ex- 
tinguish, or  preserve  a  charge,  according  to  the  actual,  or 
presumed  intention,  and  interests  of  the  person  in  whom  the 

estates  are  united,  and  never  to  hold  a  charge  as  merged,  .^x  |  Qg^g^*^ 
but  where  it  is  perfectly  indifferent  to  such  party,  whether  Ditr*  TH.  8  ch. 
the  charge  should,  or  should  not  subsist.(6)  ^f{%,  Morgan, 

6.  That  under  this  doctrine,  a  merger  ought  not  to  be  suf-  ^  J5^  ^^ 
fered,  as  satisfaction  of  the  mortgage  debt,  from  the  inade-  AwdUy,  id. 
quate  value  of  the  mortgaged  premises,  has  not,  and  cannot  i^'^^'j^I 
be  set  up ;  and  yet  by  the  extinguishment  of  the  mort-  ish,  id.  34a 
gage,  it  is  plain,  that  any  action  on  the  bond  accompany-  Blatckfard/ii. 
mg  it,  woidd  be  either  lost  altogether,  or  the  measure  of  ^'^'  ^^  ^"^ 
recovery  upon  it  rendered  uncertam  and  unascertama-  5  T.  jSaym. 

hip  37.  Aig.  PhU' 

6.  That  a  merger  would,  besides  its  direct  repugnancy  to  ^,  1  P. 
the  assignment  of  the  mortgage,  and  the  express  covenant  3  'jpvinbi!  ^! 
by  Wattles,  that  $12,000  were  due  thereon,  be  a  fraud  upon  ^b.  6,  •.  a  lSL 
the  appellant,  by  depriving  him  of  the  pledge,  though  he  OxImtUn,  4 
took  the  assignment,  for  a  full  and  valuable  consideration,  |^-  ^*  ^*i^ 
without  the  pretence  of  knowledge  of  any  beta  to  impair,  jmi!  961.  &  c 
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ALBANY,    ^  Invalidate  it,  and  before  the  respondent,  Datenport  Ilio* 
Pec  18^.    ^^  jjgj^  acqnited  any  interest  whatever  hi  the  mortgaged 


Jsmei       premises. 

Hmy.  ''•  ^^^  *h^  comTeyance  from  William  fi.  gabin,  on  the 

fleth  of  March,  1819,  of  the  one^fourih  df  the  premiseo 

bought  by  him  at  the  JSheriff^s  sale,  to  James  O.  Wattles 

ean  form  no  ground  for  decreeing  a  merger ;  because  that 

conveyance  was  subsequent  to  the  assignment  of  the  9th  of 

(c)  1  FonM.  November,  1818,(c)  which  not  only  James  O.  Wattles,  but 

4^  ^  ^E^^i  ^'^^Y>  '^ho  came  in  afterwards  under  him,  are  estopped  from 

of  Pomfret  t.  gainsaying,((f)  and  from  which  estoppel,  there  can  be  no  re- 

2   vH**^^  lief  in  equity,  against  a  bona  fide  assignee  for  valuable  con- 

466.  sideration. 

Dig.  Eitoppei»      8.  That  the  doctrine  of  the  extinguishtnent  of  a  mort- 
(Bo  gage,  by  the  purchase  of  a  part  of  the  premises  by  the  mort- 

gagee, is  tittcrly  subversive  of  the  rights  and  secinity  of 
mortgagees,  and  if  countenanced  by  any  of  the  principles 
of  the  common  law,  wotdd  be  one  of  the  strongest  illustra- 
tions, of  the  necessity  and  propriety  of  the  rule  in  equity,  pre- 
venting snch  extinguishment. 

9.  That  the  decree,  if  there  can  be  a  merger  pro  tan- 
tOj  is  erroneous,  relative  to  Sabin's  purchase,  as,  in  him, 
there  was  no  legal  estate,  into  which  the  equitable  could 
sink :  and  the  assignment  having  passed  the  mortgage,  as 
to  this  portion,  to  the  appellant,  could  not  be  defeated  by 
the  after  conveyance  of  Sabin  to  Wattles.  Therefore,  the 
moneys  to  arise  from  the  sale  of  that  portion  of  the  mortga- 
ged premises,  at  least,  should  have  been  decreed  to  the  ap- 
pellant. 

in.  That  all  the  testimony  relative  to  the  parol  declara- 
tions imputed  to  Wattles,  at,  or  before  and  after  the  Sheriff's 
sale  on  the  20tli  April,  1818,  about  his  title,  or  relative  to 
the  release  of  the  equity  of  redemption  from  Caleb  Johnson, 
can  have  no  operation  upon  this  case,  such  testimony  being 
incompetent  in  itself,  and  especially  in  reference  to  the  appel- 
lant's rights.(tf) 

(tf)  Jaekmu  v.  SUnmn,  6  Jolin.  lU|i.  19.     Tks  *84m€  v.  ViHiimlm'^^ 
lidLISSL    JPlNr^BiyiiT.Jl«a^JI^,aid.477,i%tlnilfthBrato%i 
Mdbinff  wHiiiM»  be  shoiiU  be  prodnoadt  &•• 
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ly.  That,  even  if  the  Sheriff^  sales,  and  the  eonvey-    AtBASrr, 

ance  from  Sabin  to  Wattles,  shoald  be  df^emed  to  liave  uni-    *^^  **^- 

■»i  ■■  ■■■  ■   1^ 

ted  the  legal  and  equitable  estates  hi  him,  yet,  by  his  assign^  l«n«fe 
ment  to  the  appellant  on  the  9th  of  November,  1818,  the  Mwey. 
premisf^s  described  in  the  mortgage  are  expressly  f^ranted^ 
bargained,  and  sold  to  the  appellant,  his  heirs  and  assigns 
forever,  and  his  title  thereto  became  absolute  by  estoppel, 
e^inst  Wattles,  on  the  26th  of  May,  1819,  when  Sabin  con- 
veyed to  him,  and  against  Morey,  ^ho  came  in  under  Wat- 
tles, on  the  14th  June,  1819. 

y.  That  the  appellant  was  not  bound  to  record  the  as* 
signment  from  Wattles  to  him,  or  to  give  notice  of  that  as* 
signment,  to  any  person  but  the  mortgagor. 

1.  The  principle,  that  renders  valid  all  dealings  with  the 
mortgagee,  before  notice  of  the  assignment,  drawn  from 
Williams  v.  Sorrell,  (4  Ves.  389,)  respects  dealings  be- 
tween the  mortgagor  and  the  mortgagee,  before  notice  of 
assignment  to  the  former,  and  has,  and  can  have  no  reh* 
tion  to  dealings  between  the  mortgagee  and  other  persons, 
to  whom,  from  their  being  necessarily  unknown,  notice 
would  be  impracticable. 

2.  That,  if  the  registering  act  relative  to  the  military 
bounty  lands,  applied  to  the  present  case,  the  recording  oi 
the  conveyance  from  Wattles  to  Morey,  as  an  absolute  deed 
was  fraudulent  and  void ;  and,  it  not  having  been  registered 
as  a  mortgage,  according  to  the  act  concerning  mortgages^ 
(1  R.  L.  373,  §  2  and  3,  the  iwrovisions  in  which  have  been 
xe-enacted  and  continued  from  the  colonial  statute,  and  have 
always  been  co-extensive  with  the  state,)  could  not  defeat, 
or  prejudice  the  appellant's  title  as  a  hanajide  purchaser  or 
assignee ,  the  provision  being, ''  that  no  mcnrtgage,  rwr  any 
deedj  convey ancBj  or  writing  in  the  nature  of  a  mortgage^ 
shall  defeat  or  prejudice  the  title  or  interest  of  any  bona  fide 
purchaser  of  any  lands,  tenements,  or  hereditaments,  unless 
the  same  shall  have  been  duly  registered^  as  aforesaid/* 
i.  e.  as  a  mortgage.  Registering  it,  as  an  absolute  deed,  was 
a  fraud.  (CoterellY.  Purchase^  Cea.  Temp. 'KSb.  61.  Baa 
Tracts,  37.) 
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ALBANT,        3.  That  the  act,  however,  of  the  17  sess.  c.  1, 1  R.  Ij. 
J^  ^^^'    209,  relative  to  military  titles,  has  been  inadvertently  ap 


Jam^i  plied  to  the  present  case.  It  extends  solely  to  the  lands 
Morey.  granted  as  military  boijnty  lands,  of  which  the  Onondaga 
reservation  was  not  a  part,  and  therefore  did  not  fall  within 
that  act :  nor  was  the  reservation  included  in  any  other  act 
for  recording  deeds,  until  the  statute  of  the  23d  of  March, 
1821,  (sess.  44,  c.  136,)  was  passed,  which  made  it  necessary 
to  record  deeds,  that  should  be  executed  after  the  1st  of  July 
following,  in  any  wise  affecting  the  right  or  title,  in  law  cv 
equity,  to  lands  in  the  towns  of  Onondaga  and  Saliiia.  The 
very  foundation  upon  which  the  decree  is  made  to  rest,  is 
subverted  by  this  misapplication  of  the  registering  act  res- 
pecting military  bounty  lands. 

YI.  That  the  judgment  of  the  appellant  against  Wattles, 
entered  upon  a  bond  and  warrant  of  attorney,  executed  at 
the  same  time  with  the  assignmetit  of  the  mortgage^  for 
which  the  latter  was  a  collateral  security,  and  docketted 
on  the  12th  day  of  November,  1818,  is  a  valid  and  subsis- 
ting judgment  and  entitles  the  appellant  to  a  priority  out  of 
any  funds  to  arise  from  a  sale  of  the  mortgaged  premises,  as 
Morey  had  actual  notice  of  that  judgment,  before  the  convey- 
ance to  him  by  way  of  mortgage,  and  was  not  a  bona  fide 
purchaser  of  the  premises,  for  valuable  consideration,  within 
the  meaning  of  the  statute  passed  21st  April,  1818,  avoiding 
judgments  as  fraudulenty  as  respects  any  other  bona  fide 
(f)  iVLh.  j^^S'"^^^  creditor^  and  bona  fide  purch^iser,  for  valuable 
500,  B.  1.    lA  consider ation.{f) 

wWch  *^  treat  ^I^-  That  the  appellant's  legal  title  cannot  be  postponed, 
case  of  pup-  or  defeated,  even  if  the  equity  of  the  parties  were  equal,  and 
mortgagee  aa  most  Unquestionably  cannot,  when  the  whole  equity  of  the 

S!^*' ExSu!i  ^^*^  ^®  against  the  respondent. 

tion,  (I)  showi      1.  Because  the  respondent,  in  his  first  answer,  filed  on 
tinetion  in  Bril  ^^^  ^^^  of  April,  1821,  falsely  Set  up  his  deed  as  an  abso- 
?^  "^^V**^  1^^  purchase,  and  thereby  kept  its  real  character  conceal 
PhiL  ed.  498,  cd,  until  the  appellant  amended  his  bill,  and  the  respondent 
wune  dirtine-  ^^^  thereby  obliged  to  discover,  that  it  was  a  mortgage  to 
indemnify  him  as  the  endorser  of  Wattles,  upon  a  note  for 
^6000,  at  the  Auburn  bank,  and  to  save  harmless  tlie  res- 
pondent and  Thomas  I.  Gilbert,  jQrom  their  bond  to  Amos  P. 


OF  THE  STATB  OF  NEW  YORK. 

GiangfJTy  to  indemnify  him  from  the  debts  and  claims    albanTi 
against  the  late  firm  of  Wattles  6^  Granger ;  and  besides,     ^^^  ^^^' 
that  Wattles  had  for  the  same  purposes  and  at  the  same       JamM 
time,  by  an  instrument  in  writing,  under  his  hand,  dated  the       Uoitj 
14th  of  June,  1819,  assigned  all  his  share  of  the  partnership 
goods  and  effects  in  the  firm  of  D.  Morey  &  Co.,  and  also 
all  the  personal  property  belonging  to  him  and  then  in  the 
use  of  D.  Morey  &;  Co.  at  their  distillery,  ashery,  store  and 
shop  in  Onondaga  to  the  respondent. 

2.  Because  the  respondent,  whatever  may  be  believed 
about  his  ignorance  of  the  assignment  of  the  mortgage  to  the 
appellant,  had,  at  the  time  of  the  transactions  last  mention* 
ed,  a  perfect  knowledge  of  the  judgment  in  favor  of  the  ap- 
pellant against  Wattles ;  and  that  it  had  been  entered  to 
seQure  the  payment  of  merchandize  to  the  amount  of  $9331, 
sold  by  the  appellant  to  John  Meeker ;  and  that  $8369  58 
of  Meeker's  goods,  besides  a  parcel,  amounting  to  $1248  75, 
which  Wattles  had  bought  from  William  James  &  Co.,  were 
put  into  the  store  of  D.  Morey  d&  Co.,  when  that  partnership 
was  formed  in  Nov.  1818,  as  a  portion  of  Wattles'  stock. 

3.  Because  there  was  a  large  surplus  of  the  personal  pro* 
perty  which  passed  under  Wattles'  assignment  to  the  res- 
pondent, beyond  what  was  necessary  for  the  payment 
of  the  note  at  the  Auburn  Bank,  the  debts  that  were  paid  by 
the  respondent  against  the  firm  of  Wattles  &  Granger,  and 
even  the  full  estimated  amount  of  those  debts  contained  in 
exhibit  E,  produced  by  the  respondent. 

4.  Because  it  would  be  most  unjust  against  the  appellant^ 
to  change  the  security,  for  a  specific  indemnity  under  the 
deed  and  assignment  of  the  14th  June,  1819,  into  a  security 
for  any  balance  which  maybe  found  due  from  Wattles  to  the 
respondent  upon  account ;  especially,  ^  with  liberty  to  the 
master  to  assume  the  adjustment  and  settlement  in  the  plea- 
dings and  proofs  mentioned  as  having  been  made  by  Azariah 
Smith,  if  the  same  should  appear  to  him  to  have  been  fairly 
made  and  assented  to ;"  as  there  is  no  allegation  by  the  res- 
pondent, nor  any  proof,  that  an  agreement  to  that  effect  was 
ever  made ;  as,  if  it  had  been  made,  it  could  not  have  been 
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ALBANY,    obligatory  on  the  appellant ;  and  as  tlie  principal  part  rf  Ao 
^^^^^^'    cbai^fl  on  the  debtor  side  of  that  adjustment,  after  the  14th 


Jinet       of  June,  or  21st  of  July,  1819,  are  for  the  assumption  and 
litiiy.      payment  of  debts  for  Wattles,  out  of  the  indemnity  and  out 
of  the  partnership  business. 

6.  Because  the  ret^ndent,  in  Dec  1819,  and  upon  other 
occasions,  in  treaties  for  the  sale  of  the  mortgaged  premiseSy 
expressly  recognized  the  appellant's  lien  and  right,  and 
broke  off  his  treaty  for  the  purchase  of  the  premises,  in  Dec 
1819,  because  Wattles  could  not  obtain  a  release  thereof 
from  the  appellant's  judgment. 

.  Fill.  That,  upon  the  admission  of  all  the  principles  en* 
tering  into  the  decree,  there  is  error  in  not  having  directed 
the  respondent,  who  has  been  in  the  actual  possession  of  ttie 
mortgaged  premises,  to  account  for  the  rents  and  profits, 
since  the  last  chargie  of  rent  in  the  adjustment  of  ^9Mn»\^ 
Smith.     . 

71  A,  Emmet,  (same  side)  to  show  that  the  registry  of 
the  assignment  to  James,  not  being  made  necessary,  nor  any 
specific  operation  assigned  to  it,  by  statute,  could  not  ope- 
rate as  notice  to  Moiey  and  would,  therefore,  have  been  nu* 
gatory,  referred  to  Morecock  v.  Dickens  4*  others,  (AmbL 
678,)  Bushelt  v.  Bushell,  (1  Sch.  &.  Lef.  103,)  Latouche  r. 
Ld.  Dunsany,  (id.  167,)  Uftdenaoadv.  Ld.  Courtown,  (2  idL 
64,)  and  PerUland  v.  Siokes,  (2  Ball  &  Beatty,  75.) 

As  to  the  construction  of  the  words  bona  fide  purchfMsery 
he  cited  Dunham,  v.  Dey,  (16  John.  665)  and  he  read  that 
part  of  the  opinion  of  Mr.  Justice  Piatt  which  relates  to  this 
point,  (id.  668, 9,  and  670.) 

H.  R.  JS^orrs  ^  T.  J.  Oaklef,  contra.  We  shall  contend, 
lfaa(  the  decree,  of  the  CStancellor,  in  this  case  is  correct  and 
ought  to  be  affirmed  for  Hie  following,  among  other  rear 

I.  That  the  judgment  of  the  appellant  against  James  O. 
Wattles,  was  fraudulent  and  void,  by  the  act,  (41  sess.  dL  269, 
8. 8y)  for  tfie  want  of  a  legal  specification,  and  cannot  be  set 
up  to  affect  the  rights  of  the  respondent  under  tho  convey* 
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« 

aooe  of  Wattles  to  the  reepofident  oo  the  lllb  of  June,    m^biitt, 
1819.(5-)  _D«^^i^ 

1.  The  defendant  is  a  ^  bona  fide  purchaser  ftr  a  valuta       Jsmm 
Ue  an^sideroHoHy'*  wiihm  the  true  constniotion  of  the  act(A)       Moroy. 

2.  The  as&ended  speeificatieii^  iGled  the  21  at  of  JuigiMti 

1819,  subsequeat  to  the  conveyance  from  Wattles  to  the  xe^  y.  Haekeu,  u 
pondenty  cannot  aid  the  judgment ;  and  especially  as  the  li-  ^"-  ^^^ 
abilities  of  tine  lespofident  for  Wattles  were  assumed  before  Marvin,  5 
the  lespoodeot  had  any  actual  notiee  of  the  exisiienoe  of  the  3^^^  ^^  ^^ 
judgment.  (A)   3    Bi. 

IL  If  dxe  appellant  relies  on  the  judgment,  he  has  a  dear  ckajman  v. 
remedy  at  law  to  enforce  it,  imd  the  bill  cannot  be  sustained  £'?^^>  ^^' 
for  that  purpose.(t)  Dig.   tit   32, 

He  has  acquired  no  right  under  the  judgment  which  a  f^^^^^^ 
Court  of  Equity  will  sustain  as  a  subject  of  jurisdietioa  be-  Cas.  Ab.  353. 
tween  the  parties,  ci^'r^P.  6^?* 

III.  Tlie  mortgage  from  Caleb  Johnson  to  Wattles  Was 
merged  and  extinguished,  by  a  deed  to  Wattles  firem  Caleb 
Johnson,  which  is  sufficiently  proved  to  have  been  executed 
previous  to  the  Sheriff  sales  of  April  20th,  18 1 8. 

lY.  If  Aich  deed  is  not  deemed  to  be  proved,  then  the 
mortgage  was  extinguished  by  the  sale  of  (he  Sheriff  and 
deed  to  Watdes,  of  the  20th  of  April,  1818,  as  to  all  that 
portion   of  the  premises  purchased  by  Wattles  at  said 

1.  A  purchase,  at  Sheriff's  sale,  of  the  mortgaged  premi-  jiiu/clTRft  ^ 
ses,  by  die  mortgagee,  ve^  the  entire  legal  estate  in  the  53.  Forbes  y. 
mortgagee.  ^^-3"^     »« 

2.  By  the  purchase  of  Wattles,  the  entire  legal  and  equita- 
ble e9/a^s  were  united  in  him. 

8.  The  acts  and  dedaratioas  of  Wattles,  before  and  af- 
ter the  sale,  manifestly  prove  that  intention. 

V.  The  mortgage,  being  thus  merged,  could  not  after- 
wards be  set  up  as  subsisting^-^and  the  subsequent  assign- 
ment to  the  appellant  passed  no  interest  therein,  the  appe- 
lant who  claims  under  Wattles,  being  estopped  in  equity 
from  setting  up  the  mortgage. 

TL  The  appellant,  having  neglected  to  record  or  register 
the  assignment  cf  die  mortgage  from  WaMes  10  him,  and 
the  respondent  having  had  no  notice  of  such  assigmneatu 
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ALBANY,    before  he  took  the  conveyance  of  June  14, 1819,  from  Wat- 
^^'  ^^^'    ties,  cannot  now  set  up  the  mortgage  (if  subsisting)  as  to  any 
James       part  of  the  premises. 

]^^ray  1*  '^^^  appellant,  having  given  no  notice  of  the  assign- 

ment, cannot  more  avail  himself,  or  set  up  any  otlier  rights, 
as  against  the  respondent,  than  Wattles  himself  could  have 
done. 

2.  The  appellant,  by  neglecting  to  record  the  assignment, 
and  permitting  Wattles  to  occupy  the  premises,  claiming  an 
absolute  title  therein,  put  it  in  the  power  of  Wattles  to  impose 
on  the  respondent,  or  others,  by  inducing  them  to  believe 
that  the  mortgage  was  extinguished,  and  that  Wattles  was 
the  owner  in  fee  of  the  premises. 

3.  The  equity  of  the  respondent  is,  at  least,  equal  to  that 
of  the  appellant,  and  the  Court  will,  therefore,  not  interfere, 
but  leave  the  appellant  to  enforce  his  rights,  (if  any  he  has) 
at  law. 

4.  The  conveyance  of  the  14th  of  June,  1819,  to  the  res- 
pondent, became  absolute  in  Dec.  1819,  by  the  agreement 
between  Wattles  and  the  respondent 

YII.  If  the  conveyance  to  the  respondent,  of  the  t4th  June, 
1819,  is  not  considered  as  having  become  absolute,  but  if  a 
mortgage,  then  it  is  to  be  preferred  to  auy  interest  acquired 
by  the  appellant. 

1.  Because  the  assignment  to  the  appellant  was  not  regis- 
tered or  recorded,  before  the  execution  or  recording  of  the 
conveyance  of  the  14th  June,  1819,  to  the  respondent,  and 
the  respondent  had  no  notice  of  such  assignment  before  the 
{k)  WiUiatM  execution  of  such  conveyance.(Ar) 
Vejf  Junfbso      ^'  Because  it  was  not  necessary  that  the  second  mort- 
Johnsan      r.  gage  should  have  been  registered  or  recorded,  before  notice 
Bepf  534.  ^      of  the  assignment  to  the  appellant,  if  taken  without  such 
notice. 

YIII.  The  respondent,  on  the  whole  case,  has  a  right 
to  retain  his  prior  lien  on  the  premises,  as  a  security  for 
the  amount  found  due  to  him  from  Wattles,  in  the  settle- 
ment by  Smith,  being  $4,282  80,  with  interest ;  and  also 
for  the  sum  of  $1,598  26,  and  interest,  being  the  amount 
of  five  items  of  account,  not  included  in  the  said  state-* 
ment|  viz. 
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1.  Gash  paid  on  the  bond  to  A.  P.  Granger,  on  acdount 
3f  the  debu  of  W.  and  O.  $1000  00 

2.  Moneys  collected  by  W.  of  James  Norris,  661  13 

3.  A  hat  of  Delamater,  8  00 

4.  Lydia  Babcock,  acct  lecd.  33  66 

5.  A.  Lall's  acct.  reed.  6  68 


8B7 

ALBANY, 
Pee.  1833. 

JaiDM 

V. 

Moroy. 


$1698  26 

Which  sums  are  now  proved  in  the  evidence,  and  may 
be  allowed,  on  a  reference. 

They  added,  that  any  actual  notice  of  James'  judgment 
must  be  altogether  unavailable ;  because  it  was  fraudulent, 
and  the  same  act  which  carried  notice  of  the  judgment,  con- 
veyed the  information  that  it  was  a  nullity. 

If,  as  contended,  the  assignment-operated  as  a  deed  of 
conveyance,  and  thereby  passed  all  Wattles'  legal  estate, 
why  does  the  appellant  come  into  a  Court  of  Equity  1  His 
remedy  was  at  law,  and  having  the  entire  legal  estate,  an 
action  of  ejectment  would  have  answered  him  every  pur- 
pose. But  the  contrary  is  plain,  both  from  the  recital  and 
the  habendum  in  the  assignment,  which  is  confined  to  Wat- 
tles' interest  as  mortgagee. 

The  declarations  of  Wattles  were  offered  in  evidence  as 
being  those  of  a  tenant  in  possession,  to  show  the  character 
in  which  he  claimed.  Declarations  are  always  admissible, 
even  at  law,  under  such  circumstances. 

In  relation  to  the  3d  point  they  remarked,  that  the  gene- 
ral rule,  as  deducible  from  all  the  cases,  is,  that  where  the  le- 
gal and  equitable  estates  unite,  the  latter  is  merged  in  the 
former.(/)    This  rule  is  invariable,  and  without  exception  at  y.    Attor,   3 
law,  wherever  a  greater  and  less  estate  meet  in  the  same  per-  ^^^"-  ^*>-  ^P 
son  ;(m)  but  it  is  admitted  there  are  exceptions  in  equity,     (m)    2  B^ 
These  are,  first,  where  there  is  an  intention  to  keep  the  es-  Com.  177, 178 
tates  separate,  avowed  at  the  time  of  their  union  :  second, 
where  the  one  in  whom  they  unite  is  interested  in  keeping 
them  separate.    But  where  this  is  indifferent  to  the  party, 
or  where  the  intention  to  keep  the  estates  distinct  is  un- 
known to  third  persons,  who  act  on  the  faith  of  an  extinc- 
tion, there  shall  be  a  merger.    These  distinctions  are  fully 


1^  CAMB  IN  TJIfi  COOUT  of  ERftOM 

ALBAKT,    iujipMed  bf  dle€ase8  on  which  the  Chancelloifji)  veHoti  <^ 

Poe-  ^Q^'     CamptM  V.  Oxedeny  (2  Ves.  Jun.  SCI,)  Thanias  r.  Kemiskj 

James       (2  Tern.  348,)  and  l^orie^  v.  Moffatt,  (18  Yes.  384.(o) 

j^  J*  When  once  the  estate  is  merged,  iC  is  gone  forever ;  or,  in 

the  language  of  Blackstone,(}[i)  it  is  ^  atmihiiated^"  and 

(n)  6  John,  "shall  never  exist  any  more."    It  is  enoueh  for  us  to  estab- 

Ch.  Rep.  433,  ,.  ,      .  .  ^  i  .  .     .  7 

4.  lish  this  union  of  estates ;  which  is,  prima  facie^  a  mer- 

9  FonW^Brs^  ^^  ^^  equity.    If  the  opposite  party  mean  to  show  it  an  ex- 
ch.  6,  B.  8.       cation,  he  must  do  so  by  establishing  an  intention  in  Wat- 
Coml  177.       ties  to  keep  up  the  separation.    Sometfaing  to  this  effect 
must  be  done  at  the  moment  of  the  union,  not  after.    Any 
subsequent  act,  like  the  assignment  to  James,  will  avaU 
nothing  as  evidence  of  the  intention ;  for  the  mei^er  being 
perfect,  it  cannot  be  done  away.    The  remark  in  2  PonU. 
B.  2,  ch.  €,  s.  8,  note  (a),  that  mergers  are  odious  in  equity, 
and  never  allowed  except  for  special  reaM>ns,  rests  upon 
{^)  1  P.WmB.  Philips  V.  Philipslq)  wheie  the  language  of  the  Conrt 
(r)  2  FonbL  was  entirely  gratuitous.    <<  If  a  man,"  says  Fonblanque,(r) 
B.  2,  ch.  6,  B.  M  lias  the  same  interest,  and  absolute  dominion  and  property 
in  the  whole  inheritance,  as  he  has  in  the  term  or  power  for 
raising  money  out  of  the  inheritance,  there  it  must  meiige.'' 
This  remark  is  directly  applicable  here,  as  is  plain  from  the 
exception  mentioned  by  the  same  author.    In   Thmnas  v. 
3^*.^  ^  ^*™  jBTiWw  wA(*)  cited  by  him,  there  was  no  union  of  the  legal  and 
equitable  estates.    There  was  a  term  outstanding  in  trus- 
tees ;  and  so  not  merged  in  law,  nor,  consequently,  in  equity. 
R?^  le^And  ^^  Donnisthorpe  v.  Pi>rler,{i)  the  ground  taken  in  Tbom- 
vid.  n.  (a)  to  OS  V.  Kemish  is  rendered  still  narrower,  it  being  determin- 
164  *^**  ^  ^  ^^^  v/here  a  person  has  a  right  to  a  sum  of  money  char- 
ged upon  an  estate,  and  seeured  by  a  term  of  years,  and  af- 
terwards becomes  entitled  to  the  fee  simple  of  the  estate,  a 
Court  of  Equity  extinguishes  the  equitable  lien,  except  in 
the  case  of  creditors  or  of  infancy.    We  also  refer  to  Gilbert 
on  Uses  and  Trusts,  by  Sugden,  p.  28,  n.  (3),  and  the  ca- 
ses there  cited.    One  of  the  authorities  mentioned  there  is 

Re^'p  m'  ^  ^^"^  ^^  ^^^  ^-  P<»g^^i'^)  In  *at  case  the  Ld.  Chancel- 
lor said,  ^that  during  the  twelvemonth,  the  infant  survi- 
ved her  mother,  she  had  the  legal  estate  in  foe  in  one 
inoiety,  as  well  as  the  equitable  estate  in  foe  by  ths 
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(o)  Id.  367,  8 


aowDaat ;  and  ihat  it  is  muveraaUy  tnie,  that  where  the 

tates  uoite^  the  equitable  most  raecge  in  the  fegaL''(v)  ^^"^^^^ 

It  may  well  be  that  Jameti  shall  held  a  part  and  Movey  J«mtft 
a  part.  Sabm's  purchase  was  distinet  fiom  Wattles',  and  Motvyi 
grounded  on  a  dntinct  judgment ;  and  he  continued  ssised 
till  after  the  assignment  But  Sabin  acqinred  the  absolute 
title  to  the  premises  discharged  of  the  mortgaga  The  judg- 
ment upon  which  he  purchased  was  in  favor  of  Wattles  for 
a  portion  ($2000)  of  the  mortgage  money.  Wattks  stood 
by,  saw  tlie  sale,  forbore  to  give  any  notice  of  his  own  in* 
cumfarance  and  could  not  have  afterwards  set  it  up  against 
Sabin.  He  conyeyed  this  perfect  title  to  Wattles,  who  con« 
▼eyed  to  Morey ;  so  that  the  tide  to  the  whole  passed  to  the 
respondent  In  short,  Sabin's  purchase  discharged  the  pt^ 
misBs  from  lames'  mortgage,  and  beisg  conveyed  lo  Morey, 
be  can  hold  it  quit  of  the  inoombranca  Nor  does  it  vary 
the  ease,  that  Sabin's  conveyance  to  Wattles  was  after  the 
assignment  It  enured  to  mnc  benefit,  ton  want  of  proper  no- 
tice  that  James  had  an  assignment 

It  may  well  happen,  that  a  mortgagee  may  wish,  on  pat* 
chasing  the  equity  of  redemption,  to  avoid  a  merger  in  o^- 
der  to  save  his  own  title  against  intervening  incumbrances. 
In  that  case  alone,  will  a  Court  of  Equity  allow  hkn  to  do 
it  But  there  is  no  doubt  that,  at  law,  th^ne  is  a  clear  mer- 
ger of  what. was  puKhased  by  Wattles;  and  the  convey* 
ance  conferring  on  us  a  legal  title,  a  Court  of  ESquity  will 
never  take  this  out  of  our  hands,  especially  when  they  see 
that  we  have  the  best  pretence  of  good  fiuth.(tr)  The  man  ^^^  Joknmm 
who  has  the  legal  right  shall  hold,  unless  you  Sx  him  with  ^-  ^<<vir>  3 
notice.  This  is  the  language  of  all  the  cases.  We  bought^  534. 
acting  upon  this  legal  presumption.  Wattles  was  in.  pos- 
session, claiming  to  be  owner  and  offering  to  sell,  holding 
a  full  and  complete  conveyance  of  the  equity  o(  redemption, 
and  clothed  with  all  the  requisite  evidence  of  title.  Was 
Morey  boimd  to  guard  against  an  unknown  assignment-^ 
nay,  one  which  had  been  wilfully,  or,  at  least,  carelessly 
concealed  from  him,  against  the  strongest  ostensible  evi«. 
dence  of  ownership  ?  Moiey  tuctied  on  the  faith  of  a  reeoidw' 
ed  mortgage,  judgments^  elocutions  and  sale,  public  doeu*^ 
iftents,  stiowing  acomplefeextinetiott  of  all  eqoitabte  daltti^ 
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ALBANY,    However  fairly  'James  may  have  acted,  the  parties  mnsr 
Dec  1883.    g^^nd  or  fall  by  those  general  principles,  which  have  gov- 


JamM       erned,  and  must  still  continue  to  gpvem  thousands. 
11^^  Admitting  the  equity  to  be  equal,  who  has  trusted  most  ? 

Who  has  been  most  vigilant?  James'  assignment  was  not 
recorded.  It  rested  quietly  in  his  pocket  or  his  counting 
room,  and  even  Johnson,  the  mortgagor,  was  never  made  a 
party  to  it. 

It  is  said  the  entire  legal  and  equitable  estates  have  not 
miited  in  Wattles.  The  counsel  did  not  mean  to  say  so. 
He  meant  to  say  that  the  whole  estate  in  the  whole  lajid 
had  not  united.  The  land  and  the  estate  are  distinct.  It 
is  enough,  that  the  whole  estates,  in  party  have  met  Sup- 
pose a  man  owning  two  farms,  mortgages  them,  and  the 
mortgagee  takes  a  release,  or  buys  in  one  of  them ;  what 
reason  is  there  against  a  merger  pro  ianio  7  True,  there  must 
be  a  union  of  the  whole  legal  and  equitable  estaiCy  but  need 
not  be  as  to  the  whole  land.  ,Take  the  case  of  tenant  for 
life,  with  a  vested  remainder  in  fee ;  and  a  mortgage  by  the 
tenant  for  life.  A  purchase  of  the  remainder  by  the  mort- 
gagee will  not  extinguish,  because  he  does  not  reach  the 
whole  estate.  So,  should  he  purchase  in  the  estate  for  life, 
holding  a  mortgage  of  the  remainder.  But  the  case  of 
the  two  farms  is  directly  the  reverse,  and  presents  the 
precise  instance  in  which  the  equitable  estate  ;5hall  mei^ 
as  to  a  part  of  the  land.  The  difficulty  which  has  been 
stated  in  relation  to  adjusting  the  balance,  always  inter- 
venes when  the  mortgagee  buys  in  the  equity  of  redemp- 
tion, whether  it  result  in  a  merger  or  not  The  Chan- 
cellor will  provide  for  this  in  the  order  for  an  account.  A 
mortgagee  in  possession  is  always  liable  to  account  In 
Wade  V.  Pagetj  there  was  a  partial  merger ;  and  in  Digh^ 

(«)  9Ventr  ton  V.  Greenvillejljxi)  Tentris,  Justice,  said,  "If  a  lessee  for 
years  purchoseth  the  reversion  of  part,  the  lease  holds  for 

(y)  Vid.  Tin.  the  rest"(y) 
M erg«r,  ^G.)  ^^  agree,  that  neither  side  could  have  acquired  any  rights 
by  the  recording  of  their  respective  conveyances :  that  the 
registry  acts  are  inapplicable ;  and  that  the  Chancellor  was 
incorrect  in  treating  Onondaga  as  a  recording  county.  But 
the  assignee  of  a  mortgage  takes  it  subject  to  all  the  existing 
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equity  between  the  mortgagor  and  mortgagee.(z)    So  as  tp    Albany, 
all  persons  claiming  under  them.    Suppose  Johnson  had    ^^^^ 


sold  to  one,  who,  without  knowing  of  the  assignment,  had       ^< 
paid  off  the  mortgage,  it  would  be  a  discharge.  Mmy. 


T. 


[Henry.    This  we  have  admitted  in  terms.]  («)    Cmiit 

Dig;        Mori* 

gge*  eh.  2,  ■ 
^^.^j .  «^«g,„-  w.  ^^  .^ . . .  4.     wa- 

did  not  affect  the  former.    He  was  pmtected  by  his  own  good  roi,    4    Vea! 
faith,  and  want  of  notice.    This  is  the  famifiar  and  settled  if"*        ^®^' 
doctrine  of  a  Court  of  Equity ;  and  puts  an  end  to  this  case.  Oouvenuvr  ^ 
Morey  proceeded  in  the  most  perfect  good  faith  to  incur  res-  j^y^^   '  q^ 
ponsibilities,  and  take  this  security.    Suppose  after  he  had  ^-    ^'"*«  ▼• 
taken  the  mortgage,  Wattles  had  released  to  him  his  equity  John.      Rep. 
of  redemption,  without  his  having  notice  of  the  assignment,  ^^^' 
would  not  his  estate  have  been  absolute  and  indefeasible, 
both  at  law  and  in  equity,  notwithstanding  the  secret  claim 
of  James  ?    This  would  be  equivalent  to  the  admitted  case 
of  payment  without  notice  of  the  assignment,  and  this  is  the 
ground  upon  which  the  case  is  properly  put  by  the  Chaiv 
cellor.    It  is  under  this  notion  that  Morey  may  hold.    The 
equity  of  redemption  is  virtually  claimed  under  Johnson. 
It  is  a  fair  corroUary  from  the  case  of  Williams  v.  Sorrel^ 
that  James  cannot  set  up  the  mortgage  against  any  one  to 
whom  Wattles  could  not  oppose  the  same  mortgage.    Wat- 
tles could  not  set  up  this  mortgage  against  Morey. 

But  at  any  rate,  James  must  have  had  notice  of  Wattles' 
title.    Every  man  is  chargeable  with  constructive  notice  of 
the  true  title  which  is  vested  in  the  possessor  of  lands.(a)     («)  DankU 
In  Berry  v.  The  Mutual  Insurance  Campany,{b)  it  is  said,  \^  ^249. 
that "  a  second  mortgagee,  who  neglects  to  have  his  mortgage  E*^'?  j-SHb- 
registered,  will  not  be  relieved  against  a  prior  unregistered  S.  f\ 
mortgage,  unless,  from  the  non-delivery  of  possession,  or  ck^tj^  g*,,"' 
other  circumstances,  imposition  has  been  or  might  be  prac- 
tised on  him,  which  could  not  be  detected  or  guarded  against 
by  the  exercise  of  ordinary  dih'gence.*'    And  in  GoodtitU 
V.  Morganlc)  BuUer,  J.  says,  « It  is  an  established  rule  in     U)  1  T.  R 
a  Court  of  Equity,  that  a  second  mortgagee,  who  has  the 
title  deeds,  without  notice  of  any  prior  incumbrance,  shall 
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ALBMXVf    1^  preferred ;  because,  if  %  mortgagee  lend  money  upcH 

^^^^^^    ft  mortgage  without  taking  the  titie  deeds,  be  enables  th« 

immM       mortgagor  to  commit  a  fmud."    And  though  this  partic- 

Mmr*       ^^^  result  may  have  been  ay^rruled,  yet  the  reason  and 

ground  of  the  remark  has  not  been  overruled.      Wattlet 

'  took  possession  as  owner,  shortly  after  the  Sheriff's  sale, 

with  all  his  muniments  of  title  about  him,  owning  in  fact, 

and  claiming  as  owner,  of  which  James  was  bound  to  take 

Ikolice ;  and  q(  which  Morey  is  entitled  to  the  fuU  advao*- 

tage.  ' 

We  have  shown  that  the  remedy  diould  be  at  law,  if  the 
ass^nment  is  to  take  efiect  as  a  deed  of  conveyance.  In 
such  aa  event,  you  may,  indeed,  reverse  our  decree,  but  you 
can  grant  nothing  to  the  appellant*  He  must  be  put  to  his 
reniedy  al  law.  We  have  also  attempted  to  show  that  this 
caasiot  operate  as  a  deed  We  add,  that  it  cannot  operate 
by  way  of  est^pel,  becausn,  at  most,  it  was  a  mere  quit 
daim,  especially  as  to  the  part  purchased  by  Sabin. 

But  suppose  we  are  mistaken.  Suppose  the  assignment 
does  qpemte,  upon  any  principle,  as  a  deed.  Now,  consid- 
ered either  in  this  point  of  view,  or  as  an  assignment,  it  is 
not  absolute,  but  a  mere  mortgage  ;  and  as  such,  must  have 
been  recorded,  in  order  to  take  preference  of  the  subsequent 
conveyance  lo  Morey,  who  is  a  pnrchaser,  bonajidef  within 
the  meaning  of  the  registry  acts.  Each  are  bonajMe  mort- 
gagees, at  least,  and  Morey,  having  obtained  his  deed  last, 
though  not  registered  as  a  mortgage,  b  entitled  to  prefer- 
ence as  against  James,  who  neglected  to  register,  till  after 
Morey  had  purchased.  We  are  aware  that  it  was  held  other- 
wise by  the  late  ChanoeUorv  in  Berry  v.  The  Mutual  Insur 
(if)  %  Jolm.  Tunce  Compunfj{d)  but  the  incorrectness  of  that  decision 
Ch.  Rep.  603.  mufit  be  appaFent  on  an  attentive  consideration  of  the  sub- 
ject What  was  the  policy  of  the  mortgage  aet  ?  To  give 
notice  against  the  presumption  of  absolute  ownership  arising 
from  the  possession  of  the  mortgagor.  A  man  advances  his 
looney  without  the  means  of  knowledge,  unless  there  be  a 
rncord.  This  applies  to  mottgagees  as  well  as  purchasers. 
In  Berry  v.  The  Mutual  Insurance  Company ^  the  late  Chan-' 
oeilor  first  decides  correctly,  that  actual  notice  supersedes. 
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tbe  necessity  of  registry ;  but  the  remarky  that  the  omission    albanTi 
to  register  the  first  mortage  was  not  capable  of  producing     ^^  ^^^ 
any  mischief  to  Ihird  persons,  who  would  use  ordioary  dili-       JamM 
geuce  and  caution,  does  net  accord  with '  common  experi-       Monv. 
enee.    A  party  relies,  and  has  a  right  to  rely  merely  upon 
the  record.    True,  there  is  no  need  of  a  registry,  as  between   ' 
mortgagor  and  mortgagee.    But  the  latter  is  bound  to  record 
merely  to  guard  himself  against  subsequent,  not  precedent 
acts  of  the  mortgagor.    It  is  never  a  matter  of  confidence 
between  them,  that  there  is  no  previous  mortgage.    That 
man  must  sufler,  by  whose  amission  to  record  or  give  notice, 
a  second  mortgagee  is  imposed  upon.    This  accords  with 
the  plain  principle  of  equity,  that  the  one  who  omits  to  do  a 
legal  act,  by  which  another  is  misled,  shall  not  set  up  his 
incumbrance  to  the  prejudice  of  the  one  who  is  imposed 
upon.     The  second  mortgage,  therefore,  may  or  may  not  be 
recorded  in  perfect  consistency  with  tbe  rights  of  the  second 
mortgagee,  so  &r  as  the  first  is  concerned.    No  one  dreams 
of  recording,  to  guard  against  a  previous  secret^  unregistered 
incumbranca 

But  the  Chancellor(6)  says,  that  "  the  noortgage  act  evi-     (A  I^  ^^ 
dently  speaks  of  purchasers,  in  the  popular  sense,  as  those 
who  take  an  absolute  estate  in  fee ;"  and  subsequent  pur- 
chasers of  this  character  alone,  it  seems,  are  to  be  protected. 
But  it  is  plain  that  the  application  is  no  more  to  a  purchaser 
in  fee  than  to  one  for  life  or  years.    The  terms  are  broad. 
No  bona  ^de  purchaser  is  to  be  prejudiced  by  the  previous 
mortgage,  unless  registefed.(/)    The  term  purchaser  env     (/)  1  K.  L 
braces  one  who  acquires  any  interest  or  estate  by  his  own      '  "* 
act.     Suppose  a  first  mortgage    unregistered,  and    that 
another,  not  knowing  of  its  existence,  lends  money  on 
mortgage,  and  on  hifi  way  to  tbe  Clerk's  office,  for  the  pur- 
pose of  recording  his  own,  receives  notice  of  the  first,  and 
finds  it  recorded  since  the  loan  last  made.    Now  the  words 
of  the  act  are,  that  the  mortgage  first  registered  shall  have 
preference.    Would  you  construe  it  literally,  and  thus  do- 
feat  the  second  mortgagee?    This  would  be  gross  injustice. 
The  act  cannot  be,  and  never  has  been  iitcraUy  construed. 
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ALBANTi        But,  in  the  eye  of  a  Court  of  law,  we  are  purchasers.    The 

Pec  1898.    appellant  says  we  hold  an  equitable  mortgage,  or  rather  a 

James        conveyance  which  a  Court  of  Equity  will  change  into  a 

]^^y       mortgage.    Is  he  to  be  tolerated  in  asking  you  to  do  this, 

and  then  calling  on  you  to  do  iniquity,  by  giving  him  the 

benefit  of  the  change,  in  taking  away  a  precedent,  vested, 

ig)  Id.  B.  3.  legal  right  ?    The  act,(g-)  requiring  a  registry,  does  not 

extend  to  any  case  beyond  a  mortgage  upon  its  face,  or  one 

made  so  by  a  written  defeasance.    Here  our  conveyance  is 

to  be  turned  into  a  mortgage  by  parol.    If  there  be  but  a 

parol  defeasance,  it  may  be  destroyed  by  parol,  and  was  so 

destroyed  by  the  subsequent  bargain  between  Wattles  and 

T  i*^  ^y*4  ^  Morey,  fulfilled  on  the  part  of  the  latter.(A)    Has  he  not, 

John*  Cb.  Kep* 

4S2.  the  strongest  equitable  right  to  say,  that  as  between  him  and 

Wattles,  and  him  and  James,  he  shall  be  considered  an 
absolute  purchaser  ?    A  mortgagee  is  a  purchaser,  not  only 

AK  353?'  ^"*  *^  '^^'  '^"^  ^  equity.(i) 

Suppose  that  Morey  did,  in  his  first  answer,  set  up  his 

deed  as  an  absolute  conveyance :  how  could  this  injure 
James?    The  respondent  was  not  bound  to  do  otherwise 
upon  any  principle.    The  bill  was  one  of  foreclosure  merely : 
and,  therefore,  called  for  no  explanation  of  the  deed.    Being 
h,  bona  fide  purchaser,  without  notice,*  Morey  might  have 
demurred,  or  pleaded  this  fact  in  bar  to  any  answer  what- 
ever.   The  bill  did  not  charge  that  the  deed  was  by  way  of 
mortgage.    If  it  had  done  this,  and  we  had  not  answered 
in  that  particular,  the  appellant  should  have  excepted  for 
this  cause  ;  nor  would  his  counsel  have  been  so  remiss  as 
not  to  have  done  this.    The  answer  was,  that  the  considera- 
•     tion  for  his  deed  had  been  equitably  paid  by  Morey ;  and 
this  was  all  that  he  was  bound  to  say. 
But  we  are  told,  that  because  absolute  on  its  face,  our 
U)   Cae.  deed  was  fraudulent :  and  Cotterell  v.  PurchcufeA  j )  was 
61  cited  to  bear  out  the  position.    But  surely  this  is  not  the  law 

of  the  land.  A  deed  may,  though  absolute  on  its  face,  be 
an  honest  mortgage.  The  authority  relied  upon  is  ground* 
cd  merely  upon  the  ancient  Law  Tracts  of  Bacon.  Such  a 
practice  may  be  a  fraud  in  a  moral  sense,  but  no  one,  we  be- 
lieve, ever  considered  it  a  legal  fraud.    It  cannot  be  the  lat* 
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(BTi  unless  it  works  some  injury.  .  The  cases  cited  do  not    albanTi 
profess  to  overturn  the  practice  of  taking  mortgages  in  this    P^  ^8^- 
form,  but  only  to  discountenance  it.     The  case  admits  the       JamM 
practice  of  taking  a  separate  defeasance  to  be  an  extensive       m«iw. 
one  in  the  north  of  England,  and  discountenances  this  also. 
But  our  statute  expressly  recognizes  it  as  valid  and  pro- 
per,  and  Dunham  v.  Dey{k)  sanctions  the  right  of  giving     (^)  15  John 
mortgages,  by  way  of  an  absolute  deed,  with  a  parol  defea- 
sance.   James  could  not  be  injured  by  this  form,  for  his  con- 
vejrance  was  a  prior  one. 

The  decree,  that  Morey's  deed  shall  stand  for  a  general 
balance,  goes  upon  the  ground,  that  as  he  has  gone  on,  in 
relation  to  all  his  responsibilities,  upon  the  same  good  faith, 
be  is,  therefore,  entitled  to  protectioa  As  between  Wattles 
and  Morey,  this  would  doubtless  be  the  case ;(/)  and  the  con-  (0  Janit  v. 
sequence  is  the  same  to  James,  from  his  negligence  in  omit-  uSm,  '  Rep. 
ting  to  give  notice.  ^^-  ^,5**^^ 

As  to  the  rent  of  the  premises,  we  agree  that  Morey  should  CnDch,  34 
allow  it :  and  we  think  it  would  be  allowed,  in  account,  be-  ijsf***^  j^^ 
fore  a  master,  under  the  decree.  If  not,  the  decree  should  drick*  ▼.  JUk- 
be  so  modified  as  to  let  in  this  claim.  ChTcas.  3oa 

Lowthian     ▼. 
■  MomL     3    Br 

71  A.  Emmetj  in  reply.    The  original  bill  was  filed  for  Ch.  Cm.  163 
a  foreclosure,  and,  of  course,  the  discovery  and  extinguisb-  Abr.^334^" 
ment  of  claims,  that  might  prevent  a  perfect  title  being  made  Mortgage, 
to  a  purchaser  under  the  decree.    For  that  reason,  the  re&-  4, 5, 7^  '  ' 
pondent  was  made  a  party  to  ascertain  the  nature  of  his 
claim,  that  it  might  be  paid  according  to  its  rightful  order, 
out  of  the  purchase  money  on  the  sale,  and  be  extinguished 
as  respects  the  new  purchaser.     The  answer  claimed,  on 
oath  an  absolute  title.    We  then  proceeded  to  show  that  the 
respondent's  apparently  absolute  deed  was  only  a  mortgage, 
and  state  the  reasons  why  the  respondent's  claim  should  not 
be  preferred  to  that  of  the  appellant ;    and.  if  it  could  have 
any  preference,  within  what  bounds  that  preference  should 
be  limited.    For  both  reasons,  we  set  forth  our  judgment, 
and  the  circumstances  attending  it— -not  as  affording  any 
positive  ground  of  relief  here,  but  as  meeting  and  destroying 
any  claim  the  respondent  might  make  to  a  preference  over 
OS.    If  it  has  that  effect,  then  the  prayer  of  our  bill,  for  a 
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AtrdANT,    ade  on  tfw  niortgag«,  sliould  be  granted,    if  our  Aaed  i« 

^^'  ^^^'    found  not  10  be  a  mortgage,  an4tNit  we  maul  stand  on  our 

JuiM       legal  lights  merely,  and  tbe  efficacy  of  our  judgment,  as  De» 

H^'         gards  the  lespendlent ;  then  he  haraig  filed  no  cfess  InU, 

and  poayed  no  sale,  and  the  priority  of  our  righln  being 

atricdy  of  legal  oogniBanee,  and  asnrtable  tfieve,  the  biU 

should  be  siniply  disniiased,  without  costs  ffom  (he  natnse 

^  the  oentroveiny. 

hi  either  and  eirery  ease,  ftib  deeiee  must  be  reveraedL 
K  our  deed  be  considered  as  a  good  subsisting  mortgage,  or 
the  respondent's  rightful  daim  under  his  deed  extinguished, 
then  so  far  as  it  gives  the  preferenoe  in  payment,  out  of 
the  proceeds,  to  the  vespondent ;  and  should  an  account  be 
necessary,  to  ascertain  the  latter  fact,  (hen  in  so  far  as  it 
(m)  The  tet-  directs  (he  award  made  by  Az.  Smith(f/»)  to  be  made  the 

tiement  men* 

tioned  ia  tike  bssis  of  the  accounU 

^'am/ rad  ^"*  should  the  court  consider  that  we  can  only  enforce 
referred  to  «a^  our  claim  whaterer  it  may  be,  through  the  judgment,  then, 
7th poiDtlna!  ^^  respondent  hairing  filed  no  cross  bill  and  asked  for  no 
«a  4A.  «a]e,  the  appellant's  bi'l  must  be  eimpiy  dismissed. 

No  fraud  or  misconduct  is  imputed  to  us.  As  to  tlie  res- 
pondent's mode  of  answering  and  disguising  facts,  I  cannot 
be  so  libeml  to  hiih.  But  as  to  the  justice  of  their  debts,  both 
etand  in  equal  equity ;  and  the  only  question  is,  1.  whether 
they  stand  in  egual  equi(y,  as  to  the  securiiy  or  remedjf  for 
their  equally  jusit  debts.  2.  If  they  do,  then^  first,  which  of 
them  »  entitled  to  the  benefit  of  the  rule  qui  prior  est  in 
tempore,  poHor  injure  ?  3.  Who  has  (he  legal  estate,  which 
in  cases  of  equal  equity,  he  cannot  be  called  on  to  relinquish  ? 
If  it  should  be  supposed  that  the  two  preceding  points 
are  in  faror  of  the  respondent,  it  then  remains  to  inquire, 
whether  the  objects  for  which  he  may  be  entitled  to  a  pro- 
fesenoe  over  the  appellant,  have  not  been  so  far  accomplish* 
ed,  as  that  he  can  no  longer  interpose  any  impediments  to 
enfi)ioe  the  appellant's  lemedy. 

1.  Tbe  parties  do  not  stand  in  equal  equity  as  to  the  re>- 
medy.  The  respondent's  claim  had  no  existence  when  the 
appellant  dealt  with  Wattles;  The  appellant  was  totally 
ignorant  thai  tbe  equity  of  ledemption  had  been  sold  al 
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Sheriff's  sale,  and  of  any  of  these  circumstances  wLch    auiant, 
are  alleged  as  to  the  extinguif^hment  of  the  mortgage.     If     ^^^^^^ 
tftese  objections  should  prevail,  he  has  been  manifestly       3%mt» 
eheaied.    The  appellanfs  claim  was  in  existence  when       Mowt. 
the  respondent  dealt  with   Wattles,  and  known  to  the 
respondent.    He  knew  of  it,  and  its  amount,  (even  if  he 
was  ignorant  of  its  technical  shape,)  and  intended  to  take 
His  security  subject  to  its  being  enforced.    If  it  should  be 
enforced  then,  he  will  not  be  cheated  ;  but  dealt  with  as  he 
originally  expected :   and  if  it  should  not  be  en&rced,  he 
will  gain  a  benefit  he  did  not  originally  expect,  through  a 
fraud  practised  on  tfie  appellant.     It  is  surprising  that  the 
ChanoeUor  should  think  differendy.  He  says  the  respondent 
used  all  requisite  diligence.     The  diligence  he  used  showed 
him  the  appellant's  claim,  the  justice  of  which  was  indisputa- 
ble, and  the  means  by  which  it  was  secured,  regarded  as 
anquestionable. 

But  ttie  respondent  did  not  ude  requisite  diligence.  He 
omitted  to  make  an  inquiry,  that  no  man  should  ever  omit, 
and  which,  if  he  had  made,  would  have  discovered  to  him 
that  part  of  the  appellant's  title,  that  he  now  says  he  did  not 
know.  He  never  required  Wattles  to  show  or  give  him  up 
die  original  mortage  deed,  which  was  necessary  for  ma- 
king good  the  title  he  was  taking,  and  to  which  he  was  en- 
titled, eith^  as  a  purchaser  or  mortgagee.  He  knew  that 
the  possessioQ  of  the  title  deed  should  be  had.  He  got  all 
the  other  deeds.  Why  did  he  not  ask  for  the  mortgage 
deed?  What  he  got,  only  showed  that  Wattles  owned  the 
equity  of  redemption.  What  evidence  did  Wattles  give, 
that  he  continued  to  own  the  l^al  estate  ?  This  raises  the 
presumption  that  he  intended  to  deal  about  the  equity  of 
redemption  only.  All  the  facts  of  this  case  concur  to  show 
the  same  thing.  What  evidence  did  he  give  that  he  contin- 
ued to  own  it  .when  he  purchased  tfie  equity  of  redemption  ? 
As  an  assignifient  of  a  mor^ge  need  not  be  registered,  the 
registry  of  the  mortgage,  or  the  want  of  registry  of  an  as- 
signment, caimot  prove  that  fact.  Suppose,  before  the 
Sheriff's  sale,  Wattles  had  assigned  the  mortgage  to  the 
appellant,  or  any  other  person,  who  never  thought  fit  to  do 
what  no  law  requires  bun  to  do,  by  registering  the  assign- 
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ALBANY,  ment ;  Wattles  had  then  bought  in  Johnson's  title,  and  made 
Dee.  1828.  ^^  ^^  respondent  the  conveyance  he  has  done.  Could  the 
Jamas  respondent  protect  himself  from  the  mortgage  so  assigned  ? 
Morey.  Nothing  could  show  him  that  no  assignment  was  made,  but 
producing  or  delivering  up  to  him  the  mortgage  deed  itself. 
The  production  of  this  alone  would  show  that  no  fraud  was 
committed,  and  its  possession  alone  could  guard  against  its 
being  afterwards  done.  The  Chancellor  says  he  placed 
confidence  in  the  ostensible  owner,  in  one  claiming  to  be  the 
owner,  and  "  showing  in  himself  the  union  of  the  legal  and 
equitabl^itles,^  How  did  he  show  he  had  the  equitable 
title  ?  In  fact,  he  had  it  not ;  and  the  conveyance,  giving 
him  the  legal  title,  was  for  a  valuable  consideration,  assign- 
ed by  him  to  the  appellant,  together  with  the  legal  title.  He 
never  pretbnded  to  be  owner  after  the  assignment,  but  al- 
ways avowed  James'  claim.  All  he  said  of  ownership  was 
before  the  assignment  The  Chancellor  says,  that  it  was  a 
matter  resting  solely  in  Morey's  discretion,  whether  he  would 
require  the  production  of  the  mortgage  or  not.  The  conse- 
quences and  existence  of  this  suit,  show  it  was  an  act  of 
negligence.  True,  the  law  may  not  raise  any  presumption 
from  thence  against  the  integrity  or  vcUidity  of  the  pur- 
chase :  but  if  he  had  a  right  to  do  it,  if  the  mortgage  was 
the  very  deed  by  the  force  of  which  only  the  legal  estate 
was  parted  with  by  Johnson  and  vested  in  Wattles,  it  was 
a  necessary  title  deed,  and  not  requiring  its  production  was 
negligence  ;  and  without  any  imputation  against  the  integ- 
rity of  the  transaction,  it  is  clear  that  the  respondent  must 
bear  the  consequences  of  his  own  negligence.  He  did  not 
bestow  confidence  on  his  partner  as  to  the  Sheriff's  deeds, 
or  the  assignment  from  Sabin ;  and  can  any  reason  be  as- 
signed why  he  did  not  take  all,  or  leave  all,  or  ask  about 
the  mortgage  deed  7  and  it  is  to  be  presumed,  that  barely 
asking  about  it  would  have  elicited  the  truth.  .  The  respon- 
dent, then,  has  not  bestowed  all  requisite  vigilance. 

The  objections  against  the  appellant's  equity  as  to  the 
remedy,  follow  in  the  Chancellor's  opinion.(n) 
JoSuClLRep.      Can  the  appellant  be  charged  with  notice,  or  negligence, 
^^  in  not  knowing  "  from  the  records"  of  the  county  which 
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contained  the  Sheriff's  deed,  that  Wattles  had  purchased  or   4J.ban7, 
extinguished  the  equity  of  redemption  ?    He  was  not  deal-     ^^'  ^^' 
ing  with  Wattles  for  that — ^had  no  reason  to  suspect  or  care       JamM 
about  it,  and  the  recording  of  deeds  has  never  been  held  no-       jHonj. 
tice  to  any  one.    Jt  is  not  the  object  of  the  recording  acts. 
These  were  passed  to  preserve  the  evidence  of  titles,  in 
which  hundreds  who  cannot  have  the  custody  of  the  deeds, 
noay  be  interested,  an  1  in  some  degree  to  facilitate  the  sear- 
ches of  those  dealing  on  the  subject  matter.    And  could  it 
be  called  negligence  that  he  did  not  stop  the  negotiation  till 
he  sent  to  search  the  records  of  Onondaga  county,  to  ascer 
tain  a  fact  that  could  not  reasonably  present  itself  to  his 
mind  7    Is  Aie  Chancellor  then  correct  when  he  says  the  ap- 
pellant knew  (which  is  entirely  unfounded)  or  was  bound  to 
knoiv,/or  it  teas  matter  of  recordy  that  Wattles  had  pur- 
chased?   Its  being  matter  of  record  only  gives  him  an  op- 
por/um^y,  but  puts  him  under  no  obligation  to  make  the 
search ;  and  the  position  is  contrary  to  Morecock  vs.  Die- 
kensyift)  Biishell  vs.  BuaheUy{p)  and  WUliams  vs,  SorrelL[q)  W  AmM.  678, 
He  did  not  take  the  mortgage,  because  he  did  not  know  of  li^  103. 
the  Sheriff's  sale  ;  and  if  otherwise,  it  would  not  cover  Sa-  ^'^  ^  V«fc389. 
bin's  purchase.    But  the  assignment  was  not  recorded,  and 
for  that  reason  the  Chancellor  calls  the  appellant  a  secret 
iu^/tee,  brands  the  assignment  as  a  secret  one  and  (what 
I  do  not  understand)  calls  the  mortgage  itself  a  suspicious 
instrument.    How  suspicious  ?    It  at  least  was  registered ; 
and  how  was  it  calculated  to  put  him  on  inquiry  ?    But 
wherein  is  the  assignment  secret  ?    Was  the  respondent's 
more  public  1    Is  any  instrument  ordinarily  executed  with 
more  publicity  ?    How  was  he  to  avoid  the  secrecy ^  for  his 
own  protection,  as  even  the  registry  would  not  be  notice, 
nor  proclaiming  it  in  Onondaga  village  ?    It  was^  only  an 
affair  between  Johnson,  Wattles  and  himself.    How  does 
it  appear  he  did  not  give  actual  notice  to  Johnson?    Even 
as  to  him,  registering  the  assignment  would  not  be  notioe. 
(  WUliatns  vs.  Sorrdlj  4  Tes.  389.)    It  is  not  required  by 
any  law,  and  it  wou}d  bind  no  one  in  his  favor.    Arguendo^ 
in  WUUams  vs.  Sorrell^  Mr.  Pigott  said,  a  subsequent  pur* 
chaser  or  mortgagee  would  be  bound  to  kx)k ;   bnt  that. is 
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ALBANY,    under  the  express  words  of  the  English  statute.    Why 
*^^^^^'    then  should  he  be  obUged  to  do  an  act  that  could  avail  no- 


Jamee  thing  to  the  protection  of  his  own  rights,  and  is  not  by  law 
Morey.  required  fcr  the  protection  of  others  ?  The  Chancellor  says, 
•*It  was  the  only  way  in  which  Wattles  could  be  prevented 
from  practising  a  fraud."  If  so,  why  had  not  the  law  re- 
quired it  ?  But  it  is  not  th^  only  way.  The  only  way,  is 
that  habitually  taken  in  England  where,  except  in  a  few 
counties,  there  is  no  registry,  and  which  every  prudent  man 
of  business  requires  here — ^for  the  respondent  to  demand  the 
mortgage  deed,  as  a  necessary  title  deed.  If  he  had  done 
it.  Wattles  could  have  practised  no  fraud,  if  he  intended 
one ;  and  as  he  omitted  to  do  it,  he,  and  not  the  appellant, 
should  suffer  by  the  omission.  How  by  any  one  act,  with- 
in the  appellant's  knowledge,  was  Wattles  suffered  to  claiin 
and  deal  with  the  land  as  the  absolute  owner  ?  After  the  9th 
November,  1818,  he  never  proposed  to  sell  without  men- 
tioning that  the  appellant's  incumbrance  must  be  paid 
Would  recording  the  assignment  of  the  mortgage  have  pre- 
vented his  claiming  to  be  the  absolute  owner  under  the  She- 
riff's deeds,  or  Johnson's  pretended  quit  claim  ?  Public  no- 
tice at  Onondaga  is  talked  of.  Would  public  notice  have 
bound  any  one  to  whom  it  was  not  specially  brought  home? 
It  would  have  done  him  no  good  and  is  not  required  by  any 
regulation,  or  law. 

2.  But  supposing  their  equities  equal,  which  is  entitled  to 
the  benefit  of  the  rule,  qui  prior  est  in  tempore  potior  in  ju- 
re 7  Clearly  the  appellant — 1st  if  his  deed  have  any  ope- 
ration— or  2d.  if  the  first  specification  of  the  judgment  was 
valid — or  3d.  if  its  invalidity  was  dispensed  with  from  the 
respondent's  actual  knowledge  of  its  existence. 

First.  That  the  deed  has  some  operation,  the  Chancellor 
in  his  decree  admits,  when  he  directs  the  residue  of  the  pro 
ceeds  to  be  brought  into  Court  for  the  appellant.  It  would 
be  absurd  to  say  it  had  no  operation  as  against  Wattles  being 
bona  fide  and  for  a  very  full  consideration,  and  it  remains  to 
see  whether  it  has  not  the  same  against  the  respondent,  who 
came  in  under  Wattles  after  the  rights  between  the  appel- 
lant and  Wattles  were  fixed ;  and  came  in,  moreover,  ex- 
pecting to  give  to  the  appellaxit  a  preference  for  the  verf 
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claim,  a  part  of  the  security  for  which  is  this  very  deed. 
The  appellant's  rights  were  fixed  9th  Nov.  1818,  but  the 
respondent's  did  not  commence  till  June  14, 1819. 

The  objection  to  it  is,  that  the  mortgage  is  merged  by  the 
purchase  of  Wattles  at  Sheriff's  sale;  but  it  is  confessed  that 
even  this  cannot  opemte  as  to  the  part  then  bought  by  Sih 
bin.  That  therefore,  seems  now  surrendered,  and  the  de- 
cree must  be  pro  tanto  reversed.  But  we  go  farther,  and 
propose  to  show  that  the  objection  has  no  validity  as  to  any 
part  of  the  property. 

If  there  were  any  merger,  the  result  would  be,  that  the 
equity  of  redemption  merged  in  the  legal  estate^  without  the 
possibility  of  being  revived,  and  that  it  could  not  be  enfor- 
ced against  him  in  whom  was  vested  the  legal  estate.  We 
do  not  contend  for  this  absurd  doctrine,  though  it  is  the  le- 
gitimate deduction  from  the  principles  contended  for  on  the 
other  side.  We  say  it  has  no  existence  at  all,  and  admit 
that  the  recital  and  kabenduniy  in  our  deed,  perpetuate  and 
secure  the  equity  of  redemption  as  a  benefit  to  Wattles  or 
bis  future  assignees. 

But  the  truth  is,  the  legal  doctrine  of  merger  has  no  pos- 
sible application  here,  or  any  where  between  a  legal  and  an 
equitable  estate.  The  cdnfusion  arises  from  an  incorrect 
use  of  terms.  A  legal  merger  is  only  where  a  smaller  and 
a  larger  legal  estate  meet  in  the  same  person.  Then,  by 
operation  of  law,  the  smaller  estate  sinks  into  the  larger 
and  is  lost,  whether  the  owner  of  the  larger  estate  wills  it 
or  not.  His  intentions  can  have  no  possible  effect  in  con* 
trolling  this  operation  of  law.  Nor  can  a  Court  of  Eqiiity 
interfere  with  it,  except  where  the  smaller  estate  was  crea- 
ted for  some  purpose  that  is  peculiarly  under  the  protection 
of  a  Court  of  Equity :  As  in  the  English  settlements  of  es- 
tates, where  long  terms  of  years  are  created  for  raising  por- 
tions for  younger  children.  There,  if  the  inheritance  should 
descend  on  the  trustee  of  the  term,  doubtless,  a  Court  of 
Equity  (without  interfering  with  the  legal  merger,  which 
neither  a  Court  of  Chancery  nor  a  Court  of  law  could  con- 
trol) would  compel  the  trustee  to  perform  the  trust,  if  any 
objects  of  the  trust  still  remained  to  be  satisfied.     That  is 
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the  on}y  case  in  whioh  a  Court  of  Equity  can  interfere  wiUl 
the  consequences  of  a  fe^oZ  merger.  But  there  is  another 
case  arising  out  of  such  settlements,  in  which  no  legal  mer* 
ger  takes  place,  and  a  Court  of  Equity  considers  the  trusts 
preserved  or  dischai^d,  on  fair  equitable  princiides.  Whero 
the  inberitanoe,  instead  of  descending  on  the  trustee  of  the 
term,  has  descended  on  the  cesiuy  que  trustj  for  whose  be- 
nefit the  trust  was  created.  It  there  holds  the  trust  preserv- 
ed or  discharged,  according  to  the  intention  of  the  cesimy 
que  trusty  and  if  no  intention  be  expressed  or  indicated^  or 
from  want  of  capacity  cannot  be  permitted,  it  then  presumes 
an  intention  from  the  party's  interests.  This  is- the  result 
^f  all  the  cases. 

The  same  is  the  doctrine  where  equity  of  xedemptiiHi 
comes  to  belong  to  the  same  person  who  owns  the  letgal  es- 
tate as  mortgagee,  or  assignee  of  the  mortgagee.  He  has 
an  equitable  and  a  legal  interest  in  the  same  lands,  and  both 
entirely  under  his  control.  If  he  has  any  wish  or  object  for 
keeping  alive  and  distinct  the  equitable  estate^  he  has  a  right 
to  do  it,  no  doctrines  of  legal  merger  interfering^  which 
•  iDorks  all  its  effect  by  operation  of  lawj  neither  consuUmg^ 
nor  permitting  the  intention  of  the  owner  to  be  at  all  re- 
garded. As  in  the  cases  of  trust  terms,  if  no  intention  be 
manifested  by  acts,  the  Court  of  Equity  will  presume  it 
from  the  interest  of  the  party,  and  where  he  has  manifested 
no  intention,  and  there  is  no  interest  or  reason  to  keep  it  up, 
it  will  be  held  that  the  trust  is  extinguished.  This  doctrine 
(r)  18  Vefc  is  very  clearly  illustrated  in  Forbes  v.  Moffatt.{r) 
884, 390.  gjj^  ^g  extinguishment,  in  its  principles,  not  only  differs 

£rom  the  law  of  legal  merger  in  the  circumstance  that  the 
intention  of  the  party  is  paramount,  but  also  in  this,  that  a 
legal  merger  having  once  taken  place  cannot  be  undone,  and 
the  estate  xevived,  but  the  party  controlling  the  trust  aud 
equitable  estates,  may  change  his  inclinations  and  resolu- 
tions as  often  as  he  pleases,  until  some  right  of  a  third  per- 
son shall  be  so  created  and  vested  as  to  make  it  inequitaUe 
that  he  should,  in  future,<^ange  his  intentions.  The  impos- 
sibility of  opening  a  merger  at  law  is,  .became  it  is  produced 
'  by  qKuratioD  of  law,  regardless^  of  any  one'^  iii  tention.    The 
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iQttSDn  why  in  Bquity  it  is  in  tbe  power  of  the  owner  of  the    albant, 
two  interests,  to  change  hie  intentions,  wliQe  no  Tested  in-     ^^^^^^' 


terest  of  any  third  person  is  involved,  is,  that  every  tking       J&mes 
depends  on  his  will ;  and,  like  his  testament,  he  may  change       >£<,rey 
it  to  answer  new  views,  or  perhaps  new  family  escigenciea 
A   legal  merger  takes  place,  eo  instanti  the  two  estates 
unite — it  cannot  be  stopt — it  cannot  be  undone.    But  thers 
is  no  precise  or  given  time  within  which  the  owner  of  the 
two  interests  must  elect  whether  they  shall  continue  sepa- 
rate or  unite.    In  Forbes  v.  Moffatt^  the  question,  after  the 
death  of  the  party  so  situated,  was  tested  and  discussed  by  all 
the  acts  of  his  life  for  ten  years.    In  Powell  v.  Morgan^{s)  ^*        *™ 
the  question  was  decided  by  the  Icist  will  of  the  person  so 
situated,  and  so  in  Thomas  ei  ux,  v.  Keyfnish.{jt)  ^  ^ 

From  this  complete  control  of  the  owner,  another  princi^ 
pie  follows,  peculiarly  applicable  to  this  case.  When  the 
party  is  doing  any  act  which  would  be  a  cheat  or  a  frcuid 
upon  a  third  person,  if  the  two  interests  were  not  kept  se- 
parate, or  vice  versa  if  they  were  not  combined,  Equity  will 
control  his  will  to  commit  a  fraud,  and  will  force  him  to  do 
what  he  has  a  right  to  do,  so  that  he  shall  not  cheat  a  third 
person ;  and  that  third  person  having  acquired  a  vested 
right,  the  mCitability  of  the  owner's  intention  is  fixed  by  it 

The  question,  what  is  for  the  owner's  interest  ?  seems 
to  me  not  to  arise,  unless  where  its- examination  is  necessa- 
ry for  the  purpose  of  presuming  an  intention,  where  one  has 
not  or  could  not  be  expressed  by  the  owner  of  the  two  inte- 
rests. In  this  case,  however,  although  the  iEu  ts  of  Wattles 
have  superseded  the  necessity  of  examining  as  to  what  his 
interests  would  be,  it  may,  without  injury  to  us,  be  resorted 
to.  He  had  a  clear  and  most  direct  interest,  in  keeping  the 
two  estates  separate. 

In  this  case,  the  equity  of  redemption  could  only  sink  un- 
der the  presumption  that  Wattles  intended  to  consider  the 
trust  entirely  discharged:  If  so,  then  he  could  recover  no 
part  of  it  from  Sabin's  proportion  of  the  mortgaged  proper- 
ty ;  and  as  Sabin  would  have  contribution  against  Watties' 
share,  the  €onsolidation  of  the  two  interests  cannot  be  piB- 
sQmed,  unless  it  appear  thcrt  he  intended  to  exonerate  SabiiA 
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ALBANir,    share  of  the  land  firom  all  liability  to  the  incumbrance.    OUi- 
Dec  1823.    erwise  the  separation  of  the  two  interests  must  exist  both 
James       for  his  and  Sabm's  benefit.    But  further,  that  property  was 
Morey.       ^  lawful  fund  by  which  Wattles  might  raise  mouey.(u)    It 
is  asked  why  he  did  not  mortgage  anew  for  that  purpose, 
y.  wai^dT^  what  he  bought  in  ?    The  answer  is  obvious,  because  then 
John.  R6p.  41.  |j^  could  only  have  mortgaged  three-fourths  of  the  whole. 
Then,  suppose  the  appellant,  or  any  other  person  dealing 
with  him  for  a  loan,  and  even  (what  was  not  the  case  here) 
acquainted  with  his  purchasing  under  the  sheriff's  sale,  but 
knowing  or  believing  that  he  could  separate  or  unite  the  two 
estates  according  to  his  interest  or  pleasure ;  what  would 
be  the  views  of  the  parties?    "Mr.  Wattles,  you  want 
$12,000 ;  if  you  assign  me  the  Johnson  mortgage,  as  it  co- 
vers the  one-fourth  purchased  in  by  Sabin,  I  have  no  ob- 
jection on  that  security  to  lend  you  to  the  full  amount ;  but 
if  you  choose  to  consider  the  equity  of  redemption  as  mer- 
ged in  the  legal  estate,  and  to  give  me  a  new  security,  then 
you  can  only  give  me  a  seciuity  on  the  three-fi»urths  purcha- 
sed by  you.     I  cannot  lend  you  on  that  security  at  the  very 
utmost  more  than  $9000."    Indeed,  in  this  very  case,  it  is 
manifest,  that  if  it  was  supposed  Wattles  could  only  give  a 
security  on  his  own  three-fourths,  it  never  would  have  been 
accepted  by  the  appellant. 

It  was  then  clearly  for  his  benefit  that  the  two  interests 
should  continue  disunited.  What  were  his  intentions  ?  No 
expressions  used  by  him  which  had  relation  to  the  pretend- 
ed deed  to  him  from  Johnson,  can  apply  to  this  point.  If 
there  ever  was  any  such  deed,  it  was  a  cover  for  Johnson 
against  his  creditors,  and  it  is  not  pretended  that  Johnson 
was  ever  dispossessed  in  consequence  of  it. 

The  only  important  expressions  as  to  his  intention  are  af- 
ter the  sheriff's  sales,  and  before  the  transaction  with  the 
appellant.  I  have  already  said,  that  if  they  expressed  the 
clearest  intention,  he  had  a  right  to  alter  it,  for  the  purpose 
of  effecting  this  transaction.  They  do  not,  Iiowever — they 
only  express  the  simple  fact,  that  he  had  the  control  of  both 
interests,  and  could  do  what  he  pleased,  that  is,  whatevet 
his  intention  might  lead  him  to  do,  with  the  property.    What 
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that  should  be  was  not  determined  till  he  came  to  actual    ALBAmTi 
dealing  about  one  or  both  of  the  interests.    This  first  occur-        ^ 


red  with  the  appellant.    Do  not  his  acts  here  sufficiently       Jamai 
show  his  intention  to  keep  them  separate,  to  raise  more  than       Mony. 
he  could  by  letting  the  equity  of  redemption  sink  and  mak- 
ing a  new  mortgage  of  only  three-fourths  of  the  whole  1 
The  Chancellor  in  discussing  this  question  of  the  extin- 
guishment of  the  equity  of  redemption  says,  ''  it  is  preserv- 
ed only  wheu  the  intention  of  the  party  is  distinctly  declar- 
ed at  the  time."(t?)    What  time?    "Or  where  something  (9)6 John* Ck 
just  and  beneficial  requires  the  charge  to  be  preserved."(i^)     J^^  i^ 
Now  can  any  thing  be  more  just  or  beneficial  than  to  pre- 
vent the  commission  of  fraud  ?    The  Chancellor  looking 
only  at  one  side  of  the  question,  and  therefore  looking  only 
at  one  fraud,  says.(j;)  "  I  believe  there  is  no  instance  to  be     («)  U.  434 
found,  in  which  the  charge  has  ever  been  kept  on  foot  by 
the  Court,  when  third  persons  have  besn  invited  to  deal 
with  the  party  on  the  legal  presumption  of  merger,  and  when 
a  fraud  would  be  committed  if  the  merger  was  not  permit- 
ted to  operate  according  to  the  piinciples  of  law."    May  not 
this  be  turned,  where  a  fraud  would  be  committed  if 
(he  union  were  held  to  have  taken  place.    Again  he  says,(y)     (y)  U. 
the  doctrine  of  Forbes  y.  Moffattj  is,  "  that  a  person  entitled 
to  an  estate  subject  to  a  charge  for  his  own  benefit,  may,  if 
he  choose,  take  the  estate  and  keep  up  the  charge."    If  he 
con  do  so,  should  not  he  be  forced  to  do  so,  where  doing 
otherwise  would  be  to  practice  a  fraud?  and  in  the  same 
way,  would  not  doing  an  act  which  would  otherwise  be  a 
frziud  on  a'  third  person,  be  doing  something  by  him  to 
keep  the  charge  onfootl 

At  this  time,  no  one  but  Wattles,  and  the  appellant  had 
any  interest  in  the  matter.  The  very  assignment  for  value, 
therefore,  fixed  the  rights  of  both.  After  that,  no  transac- 
tion between  Morey  and  Wattles  could  alter  or  impair  the 
appellant^ s  rights.  And  I  cannot  but  think  (when  Wattles 
gave  that  much,  and  no  more,  and  when  it  is  confessed  that 
the  respondent  knew  of  the  appellant's  claim  to  its  full 
amount,  without  any  suspicion  of  its  invalidity,)  that  Wattles 
only  intended  to  convey  to  the  respondent  an  interest  as 
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JULBAXY,    second  mortgagee  in  the  equity  of  redemption  ;  and  that 
Pec.  1823.    Morey  did  not  contemplate  deriving  his  own  security  out  of 
Jamei       more. 

Mwey.  ^^^  ^  ^^®  ^^^  could  not  be  supposed  to  assign  the  old 

mortgage ;  as  it  certainly  conveys  to  the  appellant  (which  I' 
shall  now  assume)  the  legal  estate,  and  subjects  it  to  a  con- 
dition of  redemption,  on  payment  of  a  certain  sum  of  money, 
the  payment  of  the  full  consideration,  will  make  it  operate 
in  some  war/,  to  the  appellant's  benefit.  Could  Wattles  con- 
tend that  such  a  deed,  on  full  consideration,  was  a  mere 
nullity?  As  to  him,  and  those  deriving  under  him,  there- 
fore, if  it  cannot  operate  more  favorably  for  the  appellant, 
it  must  be  regarded  as  a  new  mortgage.  That  certainly 
vms  not  the  thing  contemplated  by  the  parties,  and  there 
were  no  laches  in  not  recorduig  it  as  such.  But  suppose 
that  law  applicable  to  it ;  Morey  neither  registered  his  deed 
nor  defeasance,  and  the  case  would  come  entirely  within 
(«)  3  John  that  of  Berry  v.  Mutual  Insurance  Company. {z)  I  must 
Ch.  Sep.  613.  ygfgj,  jQ^  j^jj^  j^jy.  Qjj  ^jjg  reasoning  in  the  report  of  that  case. 

If  that  be  law,  our  first  mortgage  has  then  the  preference, 
and  must  be  first  satisfied. 

Biit,  secondly  ;  setting  the  assignment  of  the  mortgage ' 
aside,  he  undoubtedly  knew  of  the  judgment  docketed  12th 
Nov.  1818.    Wliether  he  knew  of  it  or  not,  if  the  specifica- 
tion be  good,  it  binds  the  property.    The  decision  in  Lavh 
v«)  16  John,  less  V  Hackett,{a)  goes  beyond  the  statute,  and  is  unsound. 
(h)  5  John.  The  Chancellor's  decision  in  Brinkerhoff  v.  Marvinjlji) 
Ch.  Rep  330.  ^^  clearly  made  only  in  conformity  to  that  of  the  Supreme 
Court.    The  consequences  of  that  decision  were  the  repeal 
of  the  law  itself. 

But,  thirdly.  If  the  specification  be  not  good,  that  does 
not  make  the  judgment  void  and  a  nullity,  as  is  alleged.  Sup- 
posing a  mortgagee  to  be  a  purchaser  within  the  meaning 
of  the  act,  yet  he  must  also  be  bona  fide,  and  for  valuable 
consideration.  These  two  expressions  are  not  syuony- 
mous ;  for  then  the  law  would  have  simply  said,  "  purchas- 
ers for  a  valuable  consideration  f  but  in  addition  to  their 
being  purchasers  for  a  valuable  consideration,  they  must  be 
hoTia  fide  purchasers.    That  expression  cannot  apply  as  be« 
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tueen  seller  and  purchaser,  for  there  the  payment  of  the  val-    jUtBANI^i 
uable  consideration  operates  every  thing.    The  expression     ^^  *^^" 
bona  fide  miist  relate  to  the  good  faith  and  honesty  of  the       JaaiM 
transaction  with  regard  to  the  rights  or  interests  of  third       Mwey. 
persons,  who  have  antecedent  clainas ;  the  first  and  most 
conspicuous  of  whom  is  the  judgment  creditor.    The  law 
does  away  the  obligation  of  the  purchaser  to  know  and  be 
bound  by  the  judgmeat,  merely  because  docketed.    It  does 
away  the  effect  of  that  notice,  but  it  preserves  the  effect  of 
actual  knowledge,  by  force  of  the  words  bona  fide.    The  doc 
trine  is  quite  false,  that  a  man  might  say  to  the  judgment 
creditor,  "  I  know  you  have  a  judgment,  but  your  specifica- 
tion is  defective,  and  I  will  buy."    Suppose  a  man  who  saw 
the  inventory  and  valuation  made,  saw  the  goods  sold,  was 
present  at  the  bargain,  and  saw  the  bond  and  warrant  given 
for  them,  and  the  judgment  entered  up :  would  it  be  toler- 
ated that  he,  finding  some  fault  in  the  specification,  should 
buy  the  land  he  knew  was  intended  to  be  covered  by  the 
judgment,  and  then  claim  to  be  a  bona  fide  purchcuter  7(c)     (c)  Dmimm 
3.  But  the  equities  being  equal,  it  is  also  a  serious  point  ^^^^  ^  ^* 
to  consider,  who  has  the  legal  estate  ?  for  then  cceteris  par* 
ibusy  a  Court  would  not  take  the  legal  estate  away  from  the 
person  having  it.  » The  respondent's  counsel,  regardless  of 
tfie  priority  of  our  transaction,  and  assuming  the  monstrous 
position,  that  as  between  Wattles  and  us,  the  deed  for 
which  a  consideration  of  $9000  was  given,  po^^ec^  nothings 
though  Wattled  had  then  a  right  to  pass  every  thing,  have 
taken  for  granted  that  Wattles'  deed  to  Morey  gave  him  the 
legal  estate.    But  it  certainly  did  not ;  for  Wattles  had  not 
then  the   legal  estate    in  himself  to  pass  over.    He  had, 
parted  with  it  to  the  appellant,  and  whatever  trust  (if  any) 
the  appellant  can  be  affected  with,  he  has  still  the  legal  es* 
tate.    Morey  has,  indeed,  acquired  the  possession— how? 
but  as  a  mere  tenant.    Wattles  and  Johnson  were  in  posses- 
sion ;  and  from  the  nature  of  a  mortgage,  were  in  as  ten* 
ants  to  James,  the  interest  being  the  equivalent  of  the  rent 
In  Nov.  1818,  the  partnership  of  D.  Morey  &  Co.  commen- 
ced, and  by  agreement,  Morey^  in  the  beginning  of  1819| 

Vol.  IL  86 
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ALBANTi    went  into  possession  of  the  property,  and  shortly  after  John« 
Doc.  1833.    ^j^  moved  off  Morey  paid  rent  from  the  beginning,  nor  did 


James       his  deed  of  14th  June,  1819.  alter  his  situation.    He  contin* 

Moray.       ^^^  ^  tenant  stilly  paying  rent,  and  has  charged  himself  with 

it  in  his  accounts  to  their  close,  down  to  16th  Sept  1820 ; 

and  even  if  he  should  be  allowed  to  hold  the  propeity,  he 

must  pay  rent  for  it  to  the  time  of  selling  it  under  the  de> 

{d)  Thif  re-  cree(rf)  (which  the  Chancellor  has  omitted  to  direct.)    He 

agreed  to  by  must,  therefore,  be  considered  as  in  by  sub-tenancy  under 

respondents'     ^jjg  appellant.    His  possession,  which  accrued  before  the 

ante,  365.        14th  June,  1819,  and  always  continued  by  paying  rent,  is 

the  appellant's  possession,  and  he  cannot  now  be  permitted 

to  turn  that  into  an  adverse  possession,  destructive  of  the 

appellant's  rights,   which,  in  truth,  it  enured  to  fortify. 

That  he  cannot  be  permitted  to  hold  against  the  appellant ; 

and  the  question  reciurs,  who  has  the  legal  estate  ? 

This  point  can  admit  of  no  dispute,  unless  the  idea  can 
be  tolerated  that,  as  between  Wattles  and  the  appellant,  the 
deed  of  the  9th  Nov.  1818,  for  a  vahiable  consideration,  pass- 
ed nothing  !  This  the  respondent's  counsel  contend  for,  with- 
out distinctly  avowing  it ;  but  they  say  it  does  not  transfer 
the  mortgage — it  does  not  make  a  new  mortgage — it  does  not 
convey  the  legal  estate,  discharged  of  any  equity  of  redemp- 
tion. What,  then,  did  it  do  on  the  10th  Nov.  1818,  and  who, 
on  that  day,  had  the  legal  estate  ?  It  is  said  not  to  pass  the 
absolute  estate,  free  of  equities,  on  account  of  the  recital  aiid 
the  habendum.  We  never  contended  it  did ;  but  only  said, 
that  was  a  consequence  of  their  doctrine,  that  the  equity  of 
redemption  was  inseparably  united  to  the  legal  estate; 
which,  if  true,  would  make  the  habendum  inoperative. 
Our  bill  was  filed  on  the  principle,  that  the  equity  of  re- 
demption continued  ;  and  we  admit  the  habendum,  is  evi- 
dence of  that  fact ;  but  the  habendum  does  not  purport  to 
enlarge,  diminish  or  alter  the  legal  estate  from  what  is 
^e)  Vidpoet,  given  in  the  premises  ;(e)  and  still  less  to  do  the  absurd  act 
?l'«)dworth*J  ^^  taking  it  entirely  away,  which  would  make  the  habenr 
dum  itself  void.  What,  then,  in  a  deed  for  a  valuable 
consideration,  sufficient  to  make  valid  a  bargain  and  sale, 
and  for  a  further  consideration,  set  forth  in  the  re- 
cital, of  securing    $9331,  is    the   effect  of  the    words^ 
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''grant,  bargain,  sell,  &c.  ?"(/)    But  they  say  the  limitation    Albany, 
in  the  habendum  is  *as  fully  as  I  might  hold  and  enjoy     ^^'  ^^^' 
the  same  by  virtue  of  the  mortgage  deed  within."(g^)    Inde*       Jamei 
pendent  of  the  fact,  that  he  had  an  election  to  keep  up  the  •    Moroy. 
mortgage,  the  whole  of  his  own  legal  estate  was  derived  fromi 
and  enjoyed  under  that  very  deed  of  mortgage.      He  had      (g)  Id. 
the  legal  estate  against  Johnson  before  the  Sheriff's  sale. 
That  passed  nothing  to  him  or  Sabin,  but  the  equity  of  re- 
demption.   After  Sabin  purchased  Johnson's  right,  title  and 
interest,  who  had  the  legal  estate  in  thai  very  lot  he  bought  ? 
Wattles.    Under  what  did  he  enjoy  it  1    Could  Sabin  have 
resisted  an  ejectment  brought  by  Wattles  ?    Test  the  legal 
estate  by  seeing  who  could  bring  ejectments.     If  Johnson 
had  obstinately  remained  in,  and  James,  from  non-payment  ^ 

of  interest,  had  determined  to  put  him  out,  who  should  be 
the  lessor  of  the  plaintiff?  If  Wattles  were,  could  not 
Johnson  nonsuit  him  by  the  production  of  the  assignment  1 
If  the  appellant  were  the  lessor  of  the  plaintiff,  could  he 
be  nonsuited  because  the  legal  estate  still  continued  in  Wat- 
tles ?  Could  not  the  appellant  have  ejected  Sabin  ?  If  the 
appellant  had  gone  into  possession,  could  either  John* 
son,  or  Wattles,  or  Sabin,  have  ejected  him  ?  Clearly,  up 
to  the  14th  June,  1819,  as  against  all  the  world,  the  appel- 
lant had  the  legal  estate.  If  so,  how  could  the  deed  to  the 
respondent  from  Wattles,  on  that  day,  affect  his  legal  es- 
tate ?  Wattles  had  it  not  to  pass,  and  therefore  did  not 
pass  it.  If  the  appellant  had  brought  ejectment  against 
Morey,  showing  his  deed,  and  that  Morey  came  in  asa  tenant, 
and  paid  rent,  for  the  enjoyment  of  the  premises,  to  Wattles, 
whom  the  law  would  regard  as  the  appellant's  tenant, 
could  he  nonsuit  the  appellant  ?  On  the  other  hand,  if  the 
appellant  had  got  into  the  possession,  could  Morey  eject 
him  ?  All  these  positions  show  thai  the  appellant  has,  and 
Morey  never  had,  and  could  not  have,  the  legal  estate. 

But  it  may  be  said,  why  not  leave  us  to  our  remedy,  at 
law  ?  That,  at  least,  the  Court  must  do  for  us,  if  they  cannot 
do  better.  But  to  do  that,  they  must  reverse  this  decree ; 
for  how  can  we  be  left  to  our  legal  remedies,  when  the  de- 
cree directs  the  estate  to  be  sold,  and,  of  course,  our  legal 
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rights  to  be  barred.  That  objeetion,  however,  does  not  pre- 
vail against  the  Court's  selting  for  our  benefit,  under  our 
mortgage,  as  in  every  case  of  a  mortgagee's  filing  a  {or(*clo* 
sure  bill,  be  necessarily  has  the  legal  estate,  which  he  might, 
afi  such,  enforce  at  law ;  but  he  comes  into  Equity  to  have 
the  property  so  sold  as  to  extinguish  every  claim  to  redeem 
in  favor  of  the  purchaser  under  the  decree,  and  that,  is  the 
proper  course  wherever  any  one  claims  the  benefit  of  a  trust 
or  equity,  whidh,  on  payment  of  the  money  secured  by  the 
legal  estate,  the  owner  is  desirous  of  having  extinguished. 

4:  But  supposing  it  possible  to  decide  all  the  previous 
points  against  us,  it  still  remains  to  inquire,  whether  all  the 
objects  for  which  the  mortgage  was  made  to  the  respondent 
and  for  which  he  may  be  entitled  to  a  preference  over  the 
appellant,  have  not  been  so  far  accomplished  as  that  he  can 
no  longer  interpose  any  impediment  to  the  appellanf  s  enfor* 
cing  his  remedy  ? 

The  olgects  for  which  the  mortgage  of  this  property  to  the 
respondent,  and  the  assignment  of  Wattles*  interest  in  the 
partnership  stock  were  made,  are  set  forth  by  the  respondent, 
in  his  answer.  They  are  the  Auburn  note  and  the  Wattles 
and  Granger  d^bts.  The  respondent  no  where  avers  that 
there  was  even  any  parol  agreement  between  him  and  Wat- 
ties,  that  these  securities  should  extend  to  any  other  debts 
or  transactions.'  He  insists  on  no  such  thing  in  his  answer, 
but  simply  says  that  he  holds  possession  under  and  by  virtue 
of  his  deed,  as  a  security  for  the  balance  due  him  firom  Wat 
ties.  That  must  be  referred  to  the  balance  due  under  the 
only  agreement  he  has  stated,  or  that  any  witness  has  pre 
tended  to  state,  to  wit,  to  secure  for  the  note  and  the  Wattles 
and  Granger  debts.  If  he  had  a  preference  under  his  mort- 
gage, and  any  such  balance  were  due,  his  right  of  retaining 
pro  tanto,  might  be  insisted  on.  But  it  will  not  be  contended 
that  the  partnership  property  assigned  was  not  fully  adequate 
to  pay  them.  And  if  the  respondent  did  not  claim  to  hold 
against  the  appellant  for  other  purposes,  there  would  now  be 
no  room  for  controversy.  As  he  never  bargained  for  it,  if  he 
cannot  do  so,  he  has  lost  nothing,  on  the  faith  of  which  he 
ever  gave  any  credit ;  and  if  he  can  do  it,  he  deprives  tte  ap> 
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peUant  of  a  security  for  wliich  he  unquestionably  s^greedand 
paid.  The  Chancellor  has  supported  his  right  to  do  so,  on 
the  ground  of  a  parol  agreement  between  Wattles  and  him, 
to  sell  the  property,  (in  which,  observe,  the  appellant's  lien 
was  alwajrs  kept  in  view,  and  its  discharge  made  an  essen- 
tial stipulation,)  and  that  was  in  a  great  degree  performed 
by  tfie  respondent  Now  suppose  that  the  fact  still,  how 
can  it  affect  the  vested  rights  of  the  appellant.  His  judg- 
meat  was  perfected  the  21st  August,  1819 ;  and  although 
it  ndght  not  reach  the  interest  acquired  on  the  antecedent 
14th  June,  that  is,  to  secure  the  note  and  the  Watties  and 
Granger  debts,  yet  it  -would  undoubtedly  be  a  prior  lien  on 
any  interest  he  might  acquire  by  the  subsequent  agreement 
to  purchase,  which  only  took  place  in  Dec.  1819.  How  is 
it  possible  that  the  breaking  off  that  agreement  can  justify 
the  respondent's  retaining,  for  simple  contract  debts  of  Wat- 
tles, contracted  after  the  appellant's  judgment  had  become 
perfect,  and  a  lien  on  the  property  ?  Besides,  whatever  the 
respondent  may  have  done  under  that  partial  agreement^  it  is 
clear  he  abandoned,  and  wanted  to  get  rid  of  it.  Yet  the 
Chancellor  goes  on  and  says,  "he  was  dealing,"  &c.,  "  with- 
out any  notice  of  the  assignment,  or  that  any  claim  was  still 
existing  under  it  f  but  he  certainly  knew  of  the  judgment, 
which,  on  the  antecedent  21st  August,  was  made  an  unques- 
tionable lien  on  the  property ;  and  can  he  have  priority 
to  the  lien  of  this  judgment?  Even  where  the  mortga- 
gee may  tack  a  subsequent  debt  against  the  mortgagor,  his 
heir  or  beneficial  devisee,  he  cannot  do  it  against  creditors, 
or  trustees  for  creditors,  or  other  persons  entitled  for  a  valua- 
ble con8ideration.(A) 

The  Chancellor  goes  on  laying  down,  but  not  applyiog 
the  doctrine  correctly,  that  it  may  be  unobjectionable,  "  if 
no  intervening  right  exist  to  prevent  the  application  of  the 
rule  f  but  he  does  not  seem  to  advert  that  a  judgment  per- 
fected on  the  21st  August  was  such  an  intervening  right ; 
and,  in  the  same  way,  totally  forgetful  of  that  judgment,  he 
goes  on  and  says,  "  here  the  plaintiff,  under  the  circumstan- 
ces, has  no  right  to  complain,  considering  what  kind  of  se- 
curity be  took,  and  from  whom,  and  that  notice  of  the  as- 
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2^  CASES  IN  THE  COURT  OF  ERRORS 

ALBANTy    signment  was  not  given  until  long  after  the  accounts  wers 
^^^  ^^^'    closed.'*    Suppose  ^all  that  true  and  pertinent,  why  is  our 


JamM        judgment,  made  perfect  on  the  21st  Aug.  1819,  disregarded 

Morey.       or  overlooked  ?(i) 

But  even  if  any  of  those  simple  contract  debts  could  af- 
pan^raph  but  ^^^  gTouud  for  retaining  possession,  what  would  they  be  ? 
two  of  Judge  Certainly  not  those  contracted  before  the  Uth  June,  1819, 

Woodworth's     >.•,■,,  •  «, 

opmion,  post  lor  they  would  have  been  specified,  as  well  as  the  Auburn 
bank  note  and  W.'and  GTs.  debts,  if  it  had  been  the  inten- 
tion of  the  parties  ; ,  and  as  the  parties,  at  the  time,  excluded 
them,  it  is  impossible  to  include  them  now. 

Neither  can  any  simple  contract  debts,  after  our  judgment 
was  perfected  on  the  21st  August,  1819,  gain  a  preference 
over  its  lien,  either  with  or  without  any  agreement  to  which 
the  appellant  was  not  a  party.  Then  it  could  be  only  those 
in  the  intermediate  spice  between  19th  June  and  21st  Au- 
gust, 1819. 

gtatS*  *^  WooDWORTH,  J.  On  the  17th  June,  1817,  Caleb  John- 
son  gave  a  mortgage  to  James  O.  Wattles,  to  secure  the  pay- 
ment of  $12,000.  On  the  2d  August,  1817,  a  judgment  was 
docketted  in  favor  of  Wattles  against  Johnson  for  $2000. 
Executions  issued  on  this,  and  three  other  judgments,  (all 
subsequent  to  the  mortgage,)  and  on  the  20th  April,  1818, 
the  mortgaged  premises  were  sold  in  separate  parcels.  WU- 
liam  H.  Sabin  purchased  the  first  parcel  for  $205,  which, 
at  the  time  of  sale,  was  worth  $2000.  Wattles  piurchased 
the  residue  at  $440. 

The  value  of  the  mortgaged  premises  appears  to  have 
been  somewhere  between  $6000  and  $10,000.  Deeds  were 
executed  by  the  Sheriff  to  the  purchasers. 

Reuben  West  testified,  that  before  the  close  of  the  sale,  he 
heard  Wattles  publicly  say,  he  had  a  mortgage  on  the  pro 
perty,  executed  by  Johnson. 

Several  other  witnesses  testify,  that  they  were  present, 
and  heard  no  claim  set  up  under  the  mortgage.  It  is  in 
proof,  that  before  the  sale.  Wattles  at  different  times,  stated 
that  Johnson  had  given  a  quit  claim  deed  of  the  premises. 
This  evidence,  however,  is  insufficient  to  establish  a  release : 
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it  was  so  considered  by  the  Chancellor,  and  was  not  pressed    Albany^ 
on  the  argument.    After  the  sale,  Wattles  repeatedly  de-     ^^  ^^^' 
clared  he  had  purchased  the  equity  of  redemption,  and  that        James 
his  title  to  the  property  was  then  complete.     Notwithstand-       Morey. 
ing  these  declarations,  it  is  very  evident  he  did  not  consider 
the  mortgage  extinguished.     Nicholas  P.  Randal  testified, 
that  after  the  sale  he  asked  Wattles,  why  be  let  Sabin  bid 
off  the  property  for  so  small  a  sum?  he  answered  that  Sa- 
bin would  bo  glad  to  give  it  up,  as  he  had  enough  upon  it 
to  induce  him  to  do  so.    Randal  believes  that  the  mortgage 
was  mentioned  as  the  incumbrance  on  the  property.  What- 
ever may  have  been  the  opinion  of  Wattles  as  to  the  then 
state  of  his  title,  it  is  apparent  he  did  not  consider  the  mort- 
gage a  mere  caput  mortwim,  but  a  valid  security. 

On  the  9th  Nov.  1818,  Wattles  for  the  consideration  of 
$9331  assigned  the  bond  and  mortgage  of  Johnson  to  the 
appellant,  and  covenanted  that  there  was  due  $12,000.  On 
the  same  day,  for  the  purpose  of  giving  additional  security,  . 
he  executed  a  bond  and  warrant  of  attorney  to  confess  a 
judgment,  which  was  docketed  on  the  12th  Nov.  1818.  On 
the  21st  August,  1819,  an  amended  specification  was  filed. 
On  the  26th  May,  1818,  Sabin  assigned  all  his  right  and  ti- 
tle in  the  mortgaged  premises  to  Wattles.  On  the  14th  June, 
1819,  Wattles  quit  claimed  the  premises  to  the  respondent, 
for  the  alleged  consideration  of  $10,000.  The  deed  though 
absolute  in  its  terms,  was  given  to  secure  the  respondent 
against  a  note  of  $5000,  and  a  bond  of  indemnity  executed 
to  Amos  P.  Granger.  As  additional  security,  Wattles  made 
an  assignment,  dated  June  14th,  1819,  of  his  share  of  the 
partnership  goods  and  effects  in  the  firm  of  D.  Morey  <fc  Co.,  « 
and  also  all  the  personal  property  belonging  to  him,  then  at 
their  distillery,  ashery,  store  and  shop  in  Onondaga.  Un- 
der  this  assignment  the  respondent  became  entitled  to,  and 
actually  received  a  large  amount  of  merchandize,  with  other 
articles,  which  constituted  a  fund,  to  be  applied  to  the  par- 
ticular objects  specified  in  the  assignment.  What  the  result 
would  be  on  an  account  taken,  cannot  at  present  be  particu- 
larly ascertained,  nor  is  it  material  to  inquire,  if  the  appel- 
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ALBANY,    lant  is  entitled  to  hold  ibe  mortgaged  premises  to  satisfy  his 

Dec.  1829.     ^]^^^^ 


Junei  The  appellant  appears  to  be  a  fair  purchaser  of  the  bond 

Mmr.       ^^^  mortgage ;  John  Meeker  was  justty  indebted  to  him  in 
$9331,  for  goods  sold;   Wattles  assumed  the  debt,  and 
wu  a  fair  pur-  Meeker  was  discharged.    As  a  consideration  for  this  res> 
^aser  of  tha  ponsibility,  Wattles  received  from  Meeker  a  large  amount 
mortgage.       in  goods,  which  afterwards  passed  to  the  firm  of  Morey  & 
Co.     The  bond  and  mortgage  were  taken  in  the  regu- 
lar and  ordinary  course  of  business.    Nothing  like  unikir- 
ness  is  discoverable,  and  the  appellant  deedt  with  the  mort- 
gagee on  equal  terms.    The  assignment  was  not  a  suspicious 
instrument,  as  his  honor  the  Chailcellor  seems  to  consider  iL 
Such  a  conclusion  casts  a  shade  over  the  transaction,  at 
variance  with  its  real  character. 
Whether  pur-      The  most  important  question  is,  whether  the  purchase  of 
gagee,  of  eqai-  the  equity  of  redemption,  by  uniting  the  equitable  and  legal 
I?  ®^  redemp-  ggtate,  created  a  merger,  and  thereby  prevented  the  mort- 
equitabie,    in  gagoe  from  setting  up  the  mortgage  as  a  subsisting  security. 

*(5ene»rraie.      '^^®  '"'®  ^^>  ^^^^  wherever  a.greater  estate  and  a  less  co- 
incide and  meet  in  one  and  the  same  person,  without  any 
intermediate  estate,  the  less  is  immediately  annihilated,  or 
in  the  law  phrase,  is  said  to  be  merged,  that  is,  sunk  or 
drowned  in  the  greater.    (2  Black.  Com.  177.    S  Lev.  437. 
'    2Rep.  60,  61.) 
8emb.  Where      I  have  not  met  with  any  case  where  the  question  of  mer- 
and  equitaS^  S^^  ^^^^  raised,  ou  the  union  of  part  of  the  equitable  and  le- 
estate    unite,  gal  interest ;  yet  do  not  perceive  any  valid  objection  to  allow 

the  latter  may   . 

he  merged  pro  it  pro  taiUo, 

*Wheth    th       ^^^  inquiry  now  is,  does  the  doctrine  of  merger  apply? 
doctrine     of  In  Jackson  V.  Hull^  (10  John.  481,)  the  mortgagee  obtained 
STeff*'     *^"  judgment,  and  on  execution,  the  equity  of  redemption  was 
sold  to  a  purchaser  for  less  than  the  debt.    In  an  ejectment 
by  the  mortgagee,  to  recover  the  premises,  the  Court  con- 
sidered, that  the  sale  was  only  of  the  residuum  of  interest, 
remaining  in  the  mortgagor,  after  the  execution  of  his  mort- 
jjr  gage,  and  that  the  mortgagee  was  entitled  to  recover, 

favored      by      In  Co.  Lit.  338  b.  it  is  said,  "  mergers  were  never  fa- 
to'egiilS!  ^*"  ^orcd  in  Courts  of  law,  and  stiU  less  in  Courts  of  Equity.'' 
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They  are  never  allowed,  unless  for  special  reasons,  and  then  albant, 
only  to  preserve  the  intention  of  the  paities.  (16  Tin.  362,  P^-  *823. 
(A.  6.)  PhiUips  V.  PhiUips,  (1  P.  Wms.  41*)  J«i»« 

Where  there  is  d  union  of  rights,  equity  will  preserve       Moray. 
.  them  distinct,  if  the  intention  so  to  do,  is  either  express  or 
implied.    (4  Brown,  C.  C.  403.)    The  distinction  stated  by  ^^^^^^ 
hard  Hardwicke  is,  that  when  the  owner  of  the  fee,  in  which  where   inteu- 
the  charge  would  otherwise  merge,  manifests  his  intent  that  thera'M.    ^^ 
the  charge  should  subsist,  bis  intent,  if  clear,  shall  prevail. 
(Chester  v.  Willis^  Ambler,  246.    2  Fonbl.  169,  n.  a.)    In 
Comptoti  V.  Oxenden.  (2  Yes.  Jun.  264,)  Lord  Thurlow  ob- 
serves, <'  it  is  a  clear  principle,  both  at  law  and  in  equity 
that  where  theie  is  a  confusion  of  ri|;hts,  where  debtor  and' 
creditor  become  the  same  person,  there  is  an  immediate 
merger,  but  that  equity  will  preserve  the  rights  distinct,  ac- 
cording to  the  intent  express  or  implied.    Wherever  it  is 
more  beneficial  for  the  person  entitled  to  the  charge  to  let  -    ^rithu^dwl 
the  estate  stand  with  the  incumbrance  upon  it,  than  to  take  ti°ct  is  benefi- 
it  discharged  of  the  incumbrance,  that  circumstance  will  this  will   in' 
have  a  controlinir  influence  in  deciding  on  the  implied  fl"?nce  in  de- 

°  or  cidmg    on  m- 

intent."  The  argument  on  both  sides  seems  to  have  pro-  tent 
ceeded  in  accordance  with  these  principles ;  the  respondent 
contending  that  Wattles  had  uniformly  manifested  his  inten- 
tion to  consider  the  mortgage  merged,  by  declaring  himself 
the  absolute  owner  of  the  premises  purchased  at  the  She- 
riff's sale. 

The  offer  of  Wattles  to  sell  as  absolute  owner,  and  his  de- 
clarations prior  to  the  assignment  of  the  mortgage  to  the  ap- 
pellant, are  supposed  by  the  respondent's  counsel  to  be  de- 
cisive on  this  question ;  but  I  apprehend  they  ought  not 
to  be  viewed  in  that  light    Whatever  opinion  Wattles  may 
have  formed  on  the  question  of  law  undpr  discussion,  it  is  not    consider 
perfectly  clear  he  did  not  consider  his  mortgage  extinguished,  ^^JJi^^^'S?* 
for  immediately  after  the  sale  he  speaks  of  the  mortgage,  as  Hie    conduct 
the  incumbrance  relied  on  to  induce  Sabin  to  give  up  his  pur-  ^"^  on°^  tSi 
chase.    He  may  have  declared  that  he  was  the  owner,  but  i^ea^ 
in  making  out  his  right  to  that  character,  he  evidently  did  not 
lose  sight  of  an  existing  mortgage,  and  considered  it  as  form- 
ing a  part  of  his  title.    Whether  he  had  correct  legal  notions 
on  this  qliestion  is  perfectly  immaterial ;  the  point  iSi  didbe 

YoL.  EL  37 
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ALBANY,    declare  or  Intend  to  declare  that  the  mortgage  was  ex* 
^^  ^^^'     tinguished  ?    If  he  did  not,  the  pioof  is  defective.    His  view 
James       of  ownership,  we  must  understand,  as  consistent  with  a  valid 
matey.      incumbrance  by  way  of  mortgage.    His  declarations  were 
substantially  correct,  at  least,  so  far  as  any  purchaser  could 
have  an  interest;  and,  admitting  the  mortgage  was  not 
merged,  yet  Wattles,  having  an  election  to  treat  it  in  that 
manner,  might  well  offer  to  convey  a  good  title ;  for  the 
▼eyed  in  fee',  moment  he  executed  a  conveyance  of  the  fee  simple  of  the 
thM       would  estate,  then  his  election  having  been  carried  into  effect,  the 
guished  mort-  purchaser  would  acquire  a  good  title,  and  the  mortgage  be 
'^^^  extinguished.    No  fraud  would  be  committed;  for,  until 

Wattles  acted,  his  declarations  were  indifferent*    Until  there 
was  some  person  in  interest,  no  one  had  a  right  to  complain, 
whether  he  represented  himself  as  owner,  or  rested  on  the 
mortgage  as  a  valid  security.    Whatever  Wattles  may  have 
said,  one  fact  of  decisive  importance  is  conceded — no  in> 
dividual  obtained  any  interest  or  claim  upon  the  premises, 
from  the  20th  April,  1818,  when  the  sale  took  place,  until 
the  9th  November  following,  when  the  assignment  to  the 
appellant  was  made. 
Other  facts      But  there  are  other  facts  in  this  cause,  which,  on  the 
wST'wBif  rf  supposition  that  Wattles  was  of  sane  mind,  are  ineconcila- 
merger.  ble  with  the  idea  of  merger.    That  portion  of  the  premises 

bought  by  Sabin  was  worth,  unincumbered,  $2000 ;  it  was 
bid  off  for  $205.  Would  the  mortgagee  stand  by  and 
permit  this  purchase,  if  resort  could  not  be  had  to  his  mort- 
gage? Could  he  have  GO  intended?  Certainly  not.  When 
he  purchased  the  residue  himself,  did  he  intend  that  the 
mortgage  should  merge  thus  far,  and  take  his  chance  of 
establishing  its  validity  as  to  the  portion  purchased  by  Sabin  ? 
I  apprehend  not.  His  security  and  interest  concurred,  in 
suffering  the  charge  to  remain.  Besides,  it  is  in  proof  that 
the  mortgaged  premises  were  not  equal  in  value  to  the 
amount  due. 
II  mortgage  If  the  mortg^;e  is  extinguished,  on  the  principle  of  mer- 
wrting^hed  ^^  ger,  it  Can  no  more  be  set  up,  than  if  it  had  been  fully  paid, 
bond  cannot  What  then,  becomes  of  the  bond?  If  the  mortgage  is  sat- 
isfied,  it  is  declared  that  the  bond,  given  as  collateral  ae- 
eurity,  shall  also  be  void.    Could  Wattles  have  intended 
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to  abandon  all  claim  to  the  residue  1  and  if  not,  did  he  albant, 

against  his  interest,  intend  that  a  merger  should  take  place  . 

and  unnecessarily  risk  the  issue  of  the  que9tion9  whether  Jamoi 

Johnson  was  any  longer  holden  on  the  boi)d  ?  Mony. 

But  if  Johnson  was  not  exonerated,  what  is  to  be  the  ^.-    ,^ 

Dimcalty  ai 

measure  of  recovery?  How  is  it  to  be  ascertained?  to  balance. 
If  entitled  to  relief  when  prosecuted  on  the  bond,  it  must 
be  by  drawing  the  mortgagee  into  an  expensive  litigation 
in  Chancery,  in  order  to  ascertain  the  extent  of  his  liability, 
and  how  much  shall  be  credited  to  him  from  the  face  of  the 
bond?  X 

But  the  conclusive  answer  to  the  argument,  derived  from  '^^^  ^  peno* 
the  declaration  of  Wattles,  that  he  was  the  absolute  owner,  w.  might  coa- 
is  this ;  until  he  made  a  disposition  of  the  property,  and  ua-  "***'     '^^^' 

1  ?*g®  merged* 

til  some  person  acquired  an  interest,  he  was  at  perfect  liber*  or  not 
ty  to  consider  the  mortgage  merged  or  not,  as  might  be  most 
beneficial.     If  the  question  is  to  be  decided  by  intent,  ex- 
press or  implied,  when  does  it  become  fixed  and  unchange- 
able ?     Certainly  not  until  some  one  acquires  an  interest,  ^me*^^fixed 
and  thereby  obtains  a  right  to  draw  it  in  question.      It  tiu  this ; 
would  be  novel  in  principle,  and  I  apprehend  without  pre 
cedent  in  any  book  of  authority,  that  a  stranger  should  urge, 
^you  once  declared  the  mortgage  was  merged,  and,  al 
though,  at  the  time,  it  was  indifferent  to  all  the  world  in 
what  manner  you    treated   it,  you  are  bound   by  that 
election.*' 

It  does  not  appear  that  Wattles  had  done  any  act  previ-  2^*^^  ,  JT? 
ous  to  the  9th  Nov.  1818,  which  prevented  his  setting  up  and  not  before, 
the  mortgage  as  a  charge  on  the  land.     On  that  day  he  ^a^ulnt"* 
made  his  election,  acted  under  it,  and  for  a  bona  fide  con 
aideration,  assigned  to  the  appellant.    The  intention  not  to 
consider  the  mortgage  merged,  then  and  not  before,  became 
fixed.    At  this  time  there  was  no  conflicting  claim. 

There  is  no  principle  of  law  or  equity  with  which  I  am  cann^T""! 
acquainted,  that  can,  on  the  present  state  of  facts,  rightfully  pnved  of  hii 
deprive  the  appellant  of  the  security  thus  taken.    Whatever  '^^^^' 
question  there  might  be  as  to  Wattles*  intent  previously, 
none  could  exist  after  this  transfer. 
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▲LBAiCY,        But  it  is  contended,  that  the  appellant  was  bound  to  re 

Pec  1623.     ^yj  ^^  assignment,  in  ord^  to  protect  himself  against  a 

James       Subsequent  transfer  by  Wattles.    The  receired  opinion  has 

Morey.      been,  that  (except  in  certain  counties)  an  assignment  need 

not  be  recorded. 

peUaElt\)und      ^^^  premises  in  question  do  not  lie  in  what  is  termed  the 

to  record  as-  military  tract,  and  consequently  are  not  governed  by  die 

^^^isee  not  ^ct,  requiring  all  deeds  and  conveyances  of  or  concerning, 

within  the  mi-  ^j  whereby  any  of  the  military  bounty  lands  may  be  aflfec 

ted  in  law  or  equity,  to  be  recorded. 
not^r^w!      The  act  of  March  23,  1821,  first  directed  the  recording 
gittry  acts ;      of  deeds,  conveyances  or  ^vritings  concerning  lands  in  the 
towns  of  Onondaga  and  Salina,  where  the  premises  are  sita« 
ated.      The   act  concerning  mortgages,  (1  R.  L.  373^) 
prescribes  the  manner  in  which  the  mortgage  shall  be  le* 
gistered,but  does  hot  extend  to  the  case  of  an  assignment; 
it  was  therefore  optional  with  the  appellant  to  record  or  not 
The  omission  cannot  be  urged  as  a  ground  to  postpone  his 
security, 
^ve'^i^en  no!      If  *e  assignment  had  been  recorded,  it  would  not  have 
tice  if  recolid-  been  noticed,  for  the  plain  reason,  that  recording  was  not 
Assignee  takes  required  by  law.    The  principle  is  well  settled,  that  when 
subject  to  ac-  ^n  assignment  of  a  mortgage  takes  place,  without  the  privity 
Payments  af.  of  ihe  mortgagor,  the  assignee  tcdces  subject  to  the  account 
mint  ^^^i  ^ween  the  mortgagor  and  the  mortgagee,  MatkettM  v. 
notice,  aUow-  WaHwj/7i,  4  Ves.  Jun.  118,)  and  that  payments  to  the  mort- 
gagee, after  assignment,  without  notice,  must  be  allowed  by 
the  assignee.  (  WilHams  v.  Sorrell^  2  Te&  Jun.  389.)  I  ap* 
prehend  this  is  all  the  risk  the  assignee  incurs.     I  have  not 
met  with  any  case  that  places  the  rights  of  the  assignee  on 
other  or  different  ground,  or  that  gived  countenance  to  the 
sary^  to^^ve  suggestion,  that  the  assignee  must,  at  his  periL  give  notice 
notice  of  fts-  iq  ^  subsequent  assignee,  or  purthaser  from  the  niortgagee 
purohaaer.       Such  a  doctriuc  is  not  Only  most  unreasonable  in  itself, 
but  would  shake  the  foundation  of  security  by  mortgage 
assignment,  hitherto  deemed  equal  to  that  of  the  original 
mortgage,  with  the  exceptions  I  have  stated.      It  would,  in 
fact,  be  no   security,  beyond    the   responsibility  of  the 
person  making  the  assignment;  for  the  assignee  has  no 
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ipeftDs  of  asceTtoiniog  how  otten,  and  to  wheB^  the  monga- 
gee  may  have  subsequently  assigiMd.  Siich  notice  is  not  ne- 
cessary for  the  protection  of  a  9nbseqiient  purchaser.  The 
YP'gistry  of  the  original  mortgage  is  notice  to  him  of  its  ex- 
istence. If  he  will  deal  without  asking  lor  the  mortgage  or 
requiring  it  to  be  cancelled,  he  comes^  without  a  semblance 
of  equity,  to  demand  that  the  prior  bona  fide  assignee  shaU 
be  postponed  to  his  claim.  Wliere  the  mortgagee  makes  a 
second  assignment,  the  assignee  knows  that  a  i»rior  assigiir 
ment  may  have  been  made,  and  consequently  must  as  to 
that  fact,  repose  on  the  responsibility  and  integrity  of  his 
assignor.  If  he  should  be  deceived,  it  is  more  equitable  that 
he  should  suffer,  than  to  divest  the  right  of  die  first  assignee, 
who  had  acquired  the  l^al  estate. 

But  is  this  pretended  hardship  any  thing  more  than  every 
purchaser  of  land  was  liable  to,  since  the  existence  <iS  this 
government,  until  the  last  acts  requiring  deeds  to  be  record- 
ed ?  Every  grantor  had  the  power  of  conveying  a  second 
time,  and  no  doubt  the  power  was  sometimes  exercised  by 
fraudulent  individuals.  It  was  never  seriously  urged  that 
the  second  purchaser  had  any  remedy  against  the  first  pnr- 
chaser,  because  his  deed  was  not  recorded  or  notice  given. 

The  conveyance  by  Sabin  to  Wattles,  on  the  26th  May, 
1819,  does  not  change  the  rights  of  the  appellant  There 
being  no  merger  as  to  any  part  of  the  mortgaged  premises, 
the  mortgage  stands  valid,  and  is  not  affected  by  any  of  the 
subsequent  transfers. 

But  it  is  contended  by  the  appellant,  that  independent  of 
the  assignment,  he  gained  a  priority,  in  consequence  c£  the 
judgment  docketed  against  Wattles,  Nov.  12, 1818.  The  act 
of  April  21st,  1818,  required  the  filing  of  a  particular  state- 
ment and  specification  of  the  nature  and  consideration  of  the 
debt  or  demand.  If  omitted,  the  judsrment  shall  be  adjudg- 
ed fraudulent,  as  respects  other  6ona^e  judgment  creditors, 
and  every  h(ma  fide  purchaser  for  valuable  consideration. 
According  to  Lawless  v.  Haekety  (16  John.  149,)  the  first 
specification  did  not  comply  with  the  act  I  am  not  inclin- 
ed, at  this  day,  to  unsettle  that  rule.  It  has  been  acted  upon 
and  recognized  in  t);ie  Supreme  Court,  and  in  Chancery,  as 
givmg  the  true  construction  of  the  statute.    No  doubt  valu- 
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ALBANY,    &1>16  estates  have  been  acqiiiied  and  are  now  held  under  % 

Dec.  1823.     though  if  it  weie  res  integra,  it  might  be  questionable 

James       whether  the  statute  required  so  minute  a  specification. 

*j^^^         The  judgment,  then,  under  the.  first  specification,  cannot 

avail,  if  the  respoadent  be  considered  a  bona  fide  pur- 

And  cannot  chaser  for  valuable  consideration,  within  the  meaniuff  of 

avail,     if    re-  . 

spondent  is  a  the  aCt. 

AiLf.^  P""      It  is  held,  in  England,  under  the  statute  2r  EHz.  respects 

Mortgragee  a  ing  couveyauces  made  to  defraud  purchasers,  that  a  mortga- 

within"?Eiiz.  g©©  IS  a  purchaser,  within  the  act,  although  the  statute  speaks 

only  of  estates  of  inheritance  for  life  or  years,  (3  Cniise,  378, 

tit.  32.  ch.  22,  sec.  38, 49.  Chapman  v.  Emery ^  Ck>wp.  280.) 

Term  pur-  The  term  purchase,  is  of  very  extensive  signification,  and 

chaee  compre-  .        ^ '         ....  .     j.  *•      .. 

heudB  every  Comprehends  every  species  of  acquisition  m  contradistmction 
acquisition  ex-  ^^  hereditary  descent  and  escheat  (Co.  Lit.  sec.  12.)  In 
scent  Equity  a  purchaser  is  considered  as  a  person,  who  without 

equUy!^"**  "*  fraud,  and  for  valuable  consideration,  acquires  a  right  or  in- 
terest, and  is,  therefore,  so  far  favored,  that  his  title  shall  not 
be  impeached  in  Equity.    (1  Eq.  Ca.  ab.  353,  A,  and  the 
Mortgagees  cases  there  cited.)      I  think  the  terms  of  the  act  may 
ered  purcha-     be  satisfied  by  including  mortgagees  within  the  word  pur- 
^^  chasers.    Although  the  popular  understanding  is,  a  piucha- 

ser  in  fee,  the  reason  and  spirit  of  the  act  protect  the  mort- 
gagees, as  well  as  subsequent  judgment  creditors.    The 
former  are  equally  within  the  mischief  intended  to  be  reme* 
died. 
And  it  follows      This  being  the  construction  of  the  act,  it  seems  to  follow, 
judgment  can-  ^^^  uotice  of  such  a  judgment  cannot  prejudice  the  respon- 
not   prejudice  dent's  rights  ;  for  it  is  only  notice  of  a  judgment  declared 
^^  by  the  act  to  be  fraudulent,  and  consequently  not  obligatory 

on  the  respondent. 
It  is  not  like  a      But  it  is  Contended  that  the  respondent  did  not  purchase 
priOT      mo  -  ^f^fj^jide^  because  he  had  notice  of  the  appellant's  judgment, 
and  the  case  of  Dunham  v.  Dey,  (15  John.  668,)  is  supposed 
to  support  this  doctrine.    There  is,  however,  a  manifest  dis- 
tinction.   In  that  case,  it  was  decided  that  a  person  who 
takes  a  conveyance  of  land,  with  notice  of  a  prior  unregis- 
inst     ^^^^  mortgage,  is  not  a  bona  fide  purchaser,  who  can  gain  a 
IS  required  for  priority  by  having  his  deed  first  recorded.    Now  the  unie- 
girpose  of  no-  gj^^^  mortgage  was  a  valid  security.    It  had  every  esseu 
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rji  ^  a  jboi  demand  between  the  parties.    It  could  only  be    albant, 
defeiitecl  by  an  omission  to  register,  if  a  purchaser  interven-    ^^^  ^^^' 


ed.    But  notice,  in  such  a  case,  supersedes  registry.    The       Judm 
object  intended  by  the  statute,  which  is  to  apprize  the  pur-      M^^y. 
chaser,  is  attained.    The  unregistered   mortgage  is  not 
declared  fraudulent,  but  shall  be  postponed,  ]J^  Jjjjj^ 

The  statute  relating  to  specifications  had  other  objects  in  "^^  regMtfy. 
view.    Numerous  frauds  had  been  committed  by  entry  of  roqohwl     ib» 
judgments  on  bonds  and  warrants  for  fictitious  demands.  ^^^  o^wit* 
To  detect  the  fraud  was  a  principal  object,  by  requiring  a 
minute  statement,  which  would  enable  the  purchaser,  or 
subsequent  judgment  creditor,  to  unravel  the  fraud.    If  this 
was  not  filed,  it  was  then  adjudged  fraudulent    The  credi- 
tor might  disregard  it.    He  had  a  right  to  consider  it  fraud- 
ulent.   If  notice  of  such  a  judgment  is  a  substitute,  the  gi^^j^^**! 
statute  is  a  nullity.    Apply  the  doctrine  to  a  subsequent  may  be  dnre- 
bona  fde  judgment  creditor.    He  has  notice  of  the  first  ^S^*^^ 
judgment,  but  the   other  essential  is  wanting — a   good 
specification.    The  judgment,  then,  cannot  strengthen  the 
appellant's  claim.    He  must  rest  on  his  assignment,  which, 
in  the  view  I  have  taken,  is  amply  sufficient. 

It  has  been  contended,  that  if  the  appellant  took  nothing    whether  te- 
as assignee  of  the  mortgage,  by  reason  of  the  merger,  then  nsn^ment    e- 
he  is  entitled  to  the  premises,  under  the  words  granting  the  grant 
same  to  him,  his  heirs  and  assigns  forever.    This  ground,  I 
think,  would  be  tenable,  if  the  granting  words  were  not  res- 
tricted in  their  operation ;  but  the  habendum  is,  '<  to  hold  the      Hah9ndwm, 
same  as  fully  as  the  mortgagee  might  hold  and  enjoy  the  same 
by  virtue  of  the  mortgage  and  bond  accompanying  the 
same."    These  expressions  unequivocally  show  that  no 
right  or  title  was  granted,  but  such  as  might  be  acquired  by 
the  assignment  of  a  subsisting  mortgage. 

If  it  be  admitted  that  the  respondent  is  entitled  to  the    If  re^Mndent 
prior  lien,  then  I  am  of  opinion  the  decree  is  erroneous,  in  ^^  errolS 
allowing  the  respondent  to  be  satisfied  out  of  the  mortgaged  oulu  allowing 
premises,  to  the  whole  extent  of  the  balance  due  him.    His  b^ 
conveyance  was  solely  a  security  for  a  note  of  $5000,  and. 
a  bond  executed  with  Wattles  to  Amos  P.  Granger. 
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ALBANY,        The  first  objection  to  this  allowance  is,  it  no  wliere  appears 
Pee.  1883.    ^^^  Wattles  ever  assented  that  the  mortgage  should  secure 
James        any  thing  beyond  the  specific  objects  for  which  it  was  given. 
Morey.       '^^^    assignment  of  the  partnership   goods  to   the  res- 
pondent was  Subsequently  taken  as  a  collateral  security, 
appear     that  There  is  no  proof  that  advances  were  made  on  the  credit  of 
Wattiea   ever  the  original  security.    A  mortgage  made  to  secure  against 
thw  *  future  as  well  as  present  responsibilities  is  undoubtedly  good. 

Or  that  ad-  Jq  some  cases,  a  subject  pledgredfor  a  debt  may  be  consider- 

▼ancea     were  /  »        a        ^^  ^ 

made  ou  ere-  ed  as  a  security  for  further  loans.    The  cases  referred  to 

mlnf  "^'  ^y  ^^^  ^^^^^  ^^^  Chancellor,  in  Hendricks  v.  Robinsm,  (2 
Mortgage  to  John.  Ch.  Rep.  309,)  do  not  support  the  right  claimed  by  the 

ad^Tmceagood.  respondent  In  Shirr  as  v.  Craig,  (7  Cranch,  84,)  the  mort- 
Pledge  may  pjgg  ^j^g  executed,  in  part,  to  secure  the  payment  of  money 

futher  loana;  actually  due  at  the  time,  and  in  part  to  secure  sums  to  be 
•reed.  advanced.    So,  in  The  United  States  v.  Hooe,  (3  Cranch, 

73,)  the  mortgage  was  to  secure  against  existing  and  future 
responsibilities.    The  attempt  here  is,  without  any  under- 
standing or  agreement,  to  hold  the  mortgaged  premises 
charged  for  a  general  balance.    It  is  highly  probable,  from 
the  testimony,  that  on  an  account  taken,  (after  first  apply- 
ing partnership  property  to  the  payment  of  partnership  debts^) 
a  sufficient  sum  will  remain  out  of  the  merchandize  and 
other  articles  assigned  as  a  collateral  security  with  the  mort- 
gage, to  pay  ofi*  and  discharge  the  note  of  $5000,  and  the 
responsibility  incurred  by  the  bond  to  Granger. 
3anJSt  udfl!      The  rule  iaid  down  in  Jones  v.  Smith,  (2  Ves.  Jun.  376,) 
gainst  mortga-  is^  that  a  mortgagee  cannot  tack  a  bond  against  the  mortga- 
ian  but  may  gor,  nor  against  creditors,  but  may  against  the  heir,  to  prevent 
againit  heir,     circuity  of  action.    But  if  the  heir  assign  the  equity  of  re- 
demption, the  assignee  who  brings  his  bill  to  redeem,  shall 
pay  the  mortgage  only,  and  not  the  bond.    (1  P.  Wms.  776.) 
In  Lowthianv.  Hasel,  (3  Brown's  Ch.  Rep.  162,)  it  was  held 
that  a  mortgagee,  having  also  a  bond,  cannot  tack  it  against 
other  specialty  creditors,  tho'  he  may  against  the  heir.    Lord 
Thnrlow  observes,  in  natural  justice  the  right  has  no  foun- 
dation ;  the  creditor  having  another  special  security,  cannot 
give  him,  in  justice,  any  priority ;  it  has  not  been  done  in  any 
•t^  wuL"^  case,  but  that  of  the  heir,  and  merely  to  prevent  circuity.'* 
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Bo  m  Hamertan  v.  Rogers^  (Yes.  Jun.  513,)  a  bill  of  fore-    a  lb  ant, 
clofiUfe  was  dismissed  with  costs,  so  far  as  it  sought  to  tack     ^^  ^^^' 
a  bond  to  a  mortgage  against  creditors.    To  these  may  be       James 
added  the  case  of  ex  parte  Hooper^  (1  Mer.  7,)  where  a  mort-       MOTey. 
gage  was  held  no  security  for  subsequent  advances  made        ^_^ 
en  the  strength  of  a  parol  engagement  no  tecivity  lot 

These  cases  conclusively  show  that  the  respondent  can-  ^^^^^ 
not  divert  the  securities  taken  from  the  objects  specified,  «n*d«  on  P»- 
when  it  formed  no  part  of  the  original  agreement,  nor  was  ment  ^^^^' 
ever  assented  to  subsequently  by  Wattles,  and  particularly  ^^J*'®  ^ 
when  an  objection  is  interposed  by  a  bona  fide  creditor  hold-  seeurtties  firom 
ing  a  judgment  made  valid  by  an  amended  specification.       j^|f^ 

But  even  admitting  that  the  respondent  may  apply  the  ^  '^  **• 
fund  to  satisfy  advances  not  contemplated  when  the  mort-  owMt  «xteiid 
gage  was  given,  the  doctrine  will  not  allow  such  application  ^e"^^"i!S» 
after  the  2lst  August,  1819,  when  the  amended  specification  sist 
was  filed,  from  which  time  the  judgment  became  operative, 
against  subsequent  judgment  creditors  and  purchasers,  and 
became  a  lien  on  the  mortgaged  premises.  If  the  respon- 
dent is  allowed  for  advances  between  the  14th  June,  and 
21st  August,  1819, 1  apprehend  the  allowance  must  stop 
there.  The  appellant's  right  then  became  perfect,  to  require 
that  the  fund  remaining  be  exclusively  applied  to  discliarge 
the  note  and  bond  of  indemnity.  After  that  day  the  respon- 
dent had  no  power  to  disregard  the  appellanfis  judgment. 
This  point  is  not  noticed  by  the  Chancellor.  As  its  correct- 
aess  cannot^  I  think,  be  well  questioned,  I  presume  it  was 
overlooked ;  otherwise  it  would  probably  have  produced  a 
modification  of  the  decree. 

My  conclusion,  then,  is,  that  the  appellant  is  entitled  to 
hold  the  mortgaged  premises  under  the  assignment  for  the  tioo. 
demand  therein  specified,  on  the  ground,  that  there  was  no 
mei^er,  and  consequently  that  the  mortgage  was  a  valid  se- 
curity. But  secondly,  if  it  were  otherwise,  then  I  am  of 
opinion  that  all  the  property  received  by  the  respondent,  un- 
der the  assignment  made  by  Wattles,  subsequent  to  the 
mortgage,  be  applied,  if  necessary,  in  discharge  of  the  note 
of  $5000,  and  the  bond  of  indenmity,  after  first  satisfying 
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ALBANY,    partnership  debts  due  on  the  14th  June,  1819 ;  and  that  the 
Dec  1823.    mortgaged  premises  be  holden  by  the  respondent  as  charged 


Jamei  with  the  balance  only,  if  any,  after  making  such  af^ropria- 
Moray.  ^on ;  it  being  the  clear  intention  of  the  parties,  that  the  fund 
should,  in  the  first  instance,  be  exclusively  applied  in  this 
manner.  If,  however,  it  be  decided  that  the  securities  cover 
subsequent  advances,  they  ought  only  to  include  such  a3 
were  made  between  the  14th  June  and  21st  August,  1819, 
when  the  appellant's  judgment  becoming  effectual,  interpos- 
ed a  legal  and  equitable  barrier  against  a  further  allowance. 
I  am  of  opinion  that  the  decree  of  his  Honor  the  Chancel- 
lor  be  reversed.  . 

QoMtion  M  Sutherland,  J.  The  great  question  in  this  case  is,  whe* 
gage,  when  ae-  ther  the  mortgage  given  by  Caleb  Johnson  to  James  0.  Wat- 
;igg}',^^  ^■*  ties,  on  the  24th  day  of  June,  1817,  and  which  was  assigned  by 
Wattles  to  William  James,  the  appellant,  on  the  9th  day  of 
November,  1818,  was,  at  the  time  of  such  assignment,  an 
unsatisfied  and  subsisting  mortgaga.  For,  although  many 
other  topics  are  presented  by  the  case,  and  were  elaborately 
and  ably  discussed  by  the  learned  counsel  who  argued  it,  a 
diligent  examination  has  satisfied  me,  that  the  question  of 
merger  must  control  the  decision  of  this  Court. 
«f  facti**"*"*  '^^^  ^^^*®  ^"^  ^^  which  this  question  arises  are  briefly  these : 
— One  Caleb  Johnson,  being  indebted  to  James  O.  Wattles,  in 
the  sum  of  $12,000,  for  the  purpose  of  securing  that  sum  exe- 
cuted to  him,  on  the  24th  June,  1817,  a  bond  together  with  a 
mortgage  on  certain  lots  and  buildings  in  the  village  of  Ouoa> 
daga.  The  mortgage  was  duly  registered  on  the  17th  day  of 
July  thereafter.  On  the  20th  day  of  April,  1818,  all  the  right 
and  title  of  Caleb  Johnson  to  the  mortgaged  premises  were 
sold  by  the  Sherifi*  of  Onondaga,  under  several  executions  up- 
on judgments  against  Johnson,  obtained  in  the  Onondaga 
Common  Pleas.  The  premises  were  sold  in  two  parcels. 
The  first  under  a  judgment  in  favpr  of  Wattles  for  $2000— 
of  which  William  H.  Sabin  became  the  purchaser,  for  the  sum 
of  $205 :  The  residue,  under  four  other  judgments  in  fa- 
vor of  different  persons,  of  which  residue  James  O.  Wattles 
became  the  purchaser  for  the  sum  of  $440.     Conveyances 
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were,  on  the  same  day,  executed  by  the  Sheriff  to  Sabin  it 
Wattles,  for  the  parcels  thus  purchaaed  by  them  respectiyeiy. 
All  the  judgments  were  subsequent  to  the  mortgage.  No- 
thing passed,  therefore,  by  the  sale  and  conveyances  of  the 
SherilT,  but  Johnson's  equity  of  redemption  in  the  mortgaged 
premises. 

Wattles  being  thus  the  owner  of  a  mcNrtgage  ou  the  whole 
of  the  premises,  and  of  the  equity  of  redemption  in  a  portion 
of  them,  became  indebted  to  William  James,  the  appellant, 
in  the  sum  of  $9331 ;  and  for  the  purpose  of  affording  to 
him  additional  collaieral  securitffj  on  the  9th  day  of  No- 
vember, 1818,  assigned  to  him  the  bond  and  mortgage  in 
question,  covenanting  in  the  assignment,  that  the  sum  of 
$12,000  remained  due.  On  the  26th  day  of  May,  1819, 
Sabin  conveyed  to  Wattles  all  his  estate  and  interest  in  the 
mortgaged  premises ;  and  on  the  21st  day  of  July  thereafter, 
Wattles  conveyed  the  whole  of  the  premises  to  the  respon-* 
dent,  Davenport  Morey,  by  way  of  security  against  certain 
responsibilities  incurred  by  Morey  for  him.  The  deed  bore 
date  on  the  14th  June,  1819,  and  though  absolute  in  terms, 
is  admitted  to  have  been  given  by  way  of  security  or  mort- 
gage only.  It  was  recorded  as  a  deed,  on  the  13th  day  of 
January,  1821. 

The  respondent,  Morey,  expressly  denies  in  his  answer 
any  notice  or  knowledge  of  ihe  assignment  of  the  mortgage 
from  Wattles  to  James,  until  the  fall  of  the  year  1820,  and 
there  is  no  evidence  in  the  case  to  falsify  or  impeach  this 
deniaL  1  shall,  therefore,  consider  him  in  the  discussion  of 
this  point,  at  least  a  banajide  mortgagee,  standing  in  equal 
equity  with  the  appellant,  entitled  to  contest  with  him,  and, 
if  he  can,  to  impeach  upon  principles  either  of  law  or  equity, 
the  validity  of  his  prior  incumbrance. 

It  is  contended,  on  the  part  of  the  respondent,  that  ad-    Whether  the 
mitting  the  mortgage  to  have  been  a  subsisting  security  at  ■fJJSd™*'h 
the  time  of  its  assignment  to  the  appellant,  he  having  neglec-  been  reoordod. 
ted  to  record  the  assignment,  cannot  set  up  the  mortgage  as 
against  the  respondent,  who  had  no  notice  of  its  assignment, 
when  he  took  his  conveyance  of  the  14th  June,  1819. 
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AtBAirr,        If  this  propssition  oan  be  mustamed,  it  most  be,  I  appr& 
^^^  ^^^*  .  bend,  upon  one  of  two  grounds — either  that  the  assignment 


of  the  mortgage  was  required,  by  law,  to  be  recorded,  or 

Mowfr      ^^  ^^  respond^it  stands  in  the  place  of  the  mortgagor,  and 

is  entitled  to  have  all,  the  equities  subsisting  between  him 

and  the  mortgagee,  at  the  time  when  he  received  notice  of 

Iftie  assignment,  adjusted  and  satisfied,  before  the  assignment 

oan  take  eflbct 

act  in  re^on      I^  ^'^s  admitted  upon  the  assignment,  that  the  registering 

ha      °"i^  ^^  ^^  January,  1794,  in  relation  to  military  bounty  lands, 

doea  not  ap-  has  no  application  to  this  case ;   the  premises  in  question 

^^^or  do  any  ^^^S  ^^  ^^^  Onondaga  reservation,  and  that  reservation 

regutzy  acts,  being  no  part  of  the  military  bounty  lands.  And  there  was 
no  other  act  requiring  deeds,  in  relation  to  lands  in  the  Onon- 
daga reservation,  to  be  recorded,  until  the  act  of  March  23d, 
1821,  which  applied  to  conveyances  only,  made  after  the 
IsC  of  July  following. 
Registry  not      At  the  time,  therefore,  when  the  appellant  became  the  as- 

""*'*'••  signee  of  the  mortgage,  there  was  no  law  requiring  him  to 

lecord  the  assignment.  If  he  had  caused  it  to  be  recorded 
it  would  have  been  a  voluntary  and  inefficacious  act.  In 
judgment  of  law,  it  would  have  been  notice  to  no  one. 
{Bushell  V.  Bushell,  1  Sch.  &  Lef.  103.  LcUoucke  v.  Dun- 
sany,  id.  167.  Underwood  v.  Ld.  Courtown,  2  id.  64. 
Morecoek  v.  ZHekens,  Ambl.  678.)  Not  to  the  mortgagor, 
because  he  is  entitled  to  aetual  notice,  and  would  not  be  af- 
fidcted  with  the  constructive  notice  resulting  from  a  registry 
rf  the  assignment,  even  if  it  was  required  by  law  to  be  regis- 
tered. Not  to  a  subsequent  grantee  or  mortgagee,  because 
the  law  will  not  intend  that  to  be  known,  for  the  existence 
of  which  there  is  no  legal  necessity.  '  No  presumption  can 
be  indulged,  that  if  the  assignment  had  been  recorded,  the 
respondent  would  have  become  apprized  of  the  fact.  He 
was  not  bound  to  examine  the  records.  It  is  not,  therefore, 
to  be  supposed  that  he  would  examine  them. 
Rights  of  ap-      The  rights  of  the  appellant,  therefore,  are  not  aiE»;ted  by 

r^ted*  bv*  th"  *®  circumstance  of  his  not  having  recorded  the  assignment 

omiinon.         of  the  mortgage. 
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There  is  no  doubt  of  the  position,  that  the  assignee  of  a    AtA ant, 
mortgage  takes  it  subject  to  the  equities  which  may  eacist    ^^^^^^^ 
between  the  mortgagor  and  the  mortgagee,  or  which  may       imam 
accrue  at  any  time  before  notice  of  the  assignment  is  brought      itura^. 
home  to  the  mortgagor.    {Matthews  v.  WoUwjfHj  4  Yes. 
Jim.  1 18.    WUliams  v.  Sorrell,  4  id.  389.)    But  this  princi-  n^jIgT  *^ 
pie,  I  apprehend,  is  confined  to  transactions  between  the  takes  tabjeet 
mortgagor  and  the  mortgagee,  and  from  the  very  nature  of  twe^moftga- 
things  is  inapplicable  to  dealings  between  the  n^ortgagee  and  ^^  "*^.  '*^" 
third  persons.  j^  thit  k 

If  I  have  been  successful  in  showing  that  the  assignee  is  mortgagor  and 
not  bound  to  record  the  assignment,  and  that  a  voluntary  mortgagees- 
registry  would  not  be  constructive  notice  to  any  person,  then  piy  to  mcrtga- 
it  necessarilv  follows,  that  whatever  notice  is  required  tobe  <^  "***  *^*^ 

'  ^  penoDS. 

given  must  be  actual  and  not  constructive ;  for  I  know  of  no 
other  act  which  it  can  be  supposed  the  assignee  was  bound 
to  perform,  from  which  notice  could  be  inferred,  except  the 
act  of  registering.  Now  it  is  utterly  impossible  for  the  as- 
signee of  a  mortgage  to  know  with  whom  the  mortgagee  may 
subsequently  deal  in  relation  to  the  mortgaged  premises. 

Take  the  case  before  the  Court.  How  was  the  appellant 
to  know,  on  the  9th  day  of  November,  1818,  when  he  took 
his  assignment,  that  Watdes,  on  the  24th  day  of  June,  1819, 
would  convey  the  mortgaged  premises  to  the  respondent.  If 
he  had  no  means  of  knowing  that  he  was,  or  was  to  become, 
interested  in  the  subject  matter  of  assignment,  how  could 
he  give  him  notice  that  he  was  the  proprietor  of  the  mort- 
gage ? 

The  case  of  WUliams  v.  Sorrell^  (4  Ves.  389,)  which  the 
Chancellor  cites  in  support  of  the  broad  position, ''  that  aU 
dealings  with  the  mortgagee,  before  notice  of  the  assign- 
ment, aie  valid,"  was  a  case  between  the  mortgagor  and  the 
assignee  of  the  mortgagee,  and  the  simple  question  was, 
whether^  after  an  assignment  of  the  mortgage,  payments 
made  by  the  mortgagor  to  the  mor^agee,  without  actual  no- 
tice of  the  assignment,  were  to  be  allowed.  It  was  held  that 
they  were,  although  the  assignment  had  been  registoied. 
The  same  principle' was  settled  in  Matthews  v.  WaUwyn^ 
(4  Vos.  118,)  and,  I  am  persuaded,  there  is  not  a  case  to  be 
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ALBANY,    foond,  in  which  the  principle  has  been  applied  to 

'^  ^^^'     between  the  mortgagee  and  third  persons.    (Vid.  CXuie 


JttBM       Robinson^  2  John.  Rep.  696.) 

Moray.  Indeed,  the  Chancellor  has  most  clearly  recognized  and 

enforced  the  distinction  in  the  cases  of  Murray  v.  Lylbumj 
t^^l^^t  (2  John.  Ch.  Rep.  441,)  and  Livingston  v.  Dean,  (id.  479.) 
quitiesofdebt-  In  the  first  caso  he  says,  <^  It  is  a  general  and  well  settled 
fected  'by  la'  principle,  that  the  assignee  of  a  chose  in  action  takes  it  sab- 
tonteqnitiMof  j^j  ^  ^^e  same  equity  it  was  subject  to  in  the  hands  of  the 

third    n^TSom,  •'  i      /  J 

notice,  assignor.  But  this  rule  is  generally  understood  to  mean 
the  equity  residing  in  the  origincU  obligor  or  debtor^  and 
not  an  equity  residing  in  some  third  person  against  the  as- 
signee. The  assignee  can  always  go  to  the  debtor,  and  as- 
certain what  claims  he  may  have  against  the  bond  or  other 
chose  in  action,  which  he  is  about  purchasing  from  the  obli- 
gee ;  but  he  may  not  be  able,  with  the  utmost  diligence,  to 
ascertain  the  latent  equity  of  some  third  person  against  the 
obligee.  He  has  not  any  object  to  which  he  can  direct  his 
inquiries,  and  for  this  reason  the  claim  of  the  assignee,  with- 
out notice  of  a  chose  in  action,  was  preferred  in  the  late  case 
of  RedfearnY.  Ferrier  ^  others^  (1  Dow.  Rep.  60,)  to  that 
of  a  third  party  setting  up  a  secret  equity  agauist  the  as- 
signor. Lord  Eldon  observed,  in  that  case,  that  if  it  were 
not  to  be  so,  no  assignment  could  ever  be  taken  with  safety. 
I  am  not  aware  that  this  decision  was  the  introduction  of 
any  new  principle,  in  the  case  of  actual  bona  fide  purcha- 
sers, or  assignments  by  contract?^  In  LAvingston  v.  Deauj 
the  Chancellor  remarks,  "  Though  the  assignee  of  a  bond 
and  mortgage  takes  it  subject  to  all  the  equity  of  the  mort- 
gagor j  yet  as  to  the  latent  equity  of  a  third  person  against 
the  mortgagee,  as  possessor  of  the  mortgage,  the  case  is  dif- 
ferent. The  assignee  does  not  take  the  mortgage  subject 
to  such  an  equity,  unless  he  has  notice  of  it  expressly  or 
constructively." 

Admitting,  therefore,  that  the  equity  of  the  respondent, 
whatever  it  may  be  as  it  respects  the  mortgagee,  had  ex- 
isted at  the  time  of  the  assigtiment  of  the  mortgage  to  the 
appellant,  instead  of  being  bound  to  give  notice  to  the  as- 
signment to  the  respondent,  the  appellant  would  have  held 
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die  mortgage  dischai^ed  from  the  respoudent's  equity  milcss    Albany, 
he  had  personal  notice  of  it.  ^  ^ 

But  it  is  said  that  the  appellant  suffered  Wattles  to  remain       Jame» 
in  possession  of  the  mortgaged  premises  after  the  assign-       Mowy. 
ment,  claiming  as  owner,  whereby  he  enabled  him  to  per-.  ™^^^.    ^^ 
petrate  a  fraud  by  dealing  with  the  property  as  his  own.      fenng  WatUes 

The  possession  of  Wattles  was  consistent  with  the  claim  ^J^^  ^^ 
of  the  appellant  He  claimed  only  as  mortgagee.  Wat-  fected  appei- 
ties  was  in  fact  the  mortgagor,  and  according  to  the  establish-  WatUea  be- 
ed  usage  of  the  country,  was  permitted  to  retain  possession.  !^^"?[fg^^' 

The  rule,  that  whoever  purchases  an  estate  from  the  own-  was  oonnsteikt 
er,  knowing  it  to  be  in  the  possession  of  tenants,  is  bound  to  J^pJuSir* 
inquire  into  the  estates  those  tenants  have,  {Taylor  v.  Stib-  .  »«!«  chaig- 
bert,  2  Ves.  437,  Hiem  v.  Mill,  13  id.  118,  Hall  v.  Smith,  wSh^"^^- 
14  Ves.  426,  Daniels  v.  Davison,  16  id.  249,)  and  all  the  Mge  of  tiUe  of 

'  ...  tenant  inpoa- 

consequences  which  flow  from  it,  are  applicable  to  this  case,  leaeion,     not 
No  such  tenant,  nor  any  one  claiming  under  him,  contest  *^Siorey*',en. 
the  rights  of  the  appellant.     If  Morey  was  in  possession  at  antof  watiica 
the  time  of  the  assignment  to  the  appellant,  it  was  as  ten- 
ant to  Wattles,  either  at  will,  or  from  year  to  year ;    and 
not  as  pretending  to  claim  any  right  of  property  in  the^ 
premises.    Whatever  his  rights  were,  they  all  accrued  sub- 
sequent to  the  assignment   **  But  Morey  was  not,  at  that 
time,  in  possession.    I  shall  have  occasion  hereafter  to  show, 
that  he  did  not  go  into  possession  until  December,  1818,  at 
tile  shortest,  and  probably  not  until  still  later.     Johnson, 
then,  the  mortgagor,  was  still  in  possession.     Does  he,  or 
any  one  claiming  under  him,  attempt  to  impeach  the  equity 
of  the  appellant? 

I  have  already  said,  that  the  possession  of  Wattles,  after 
the  assignment,  was  consistent  with  it ;  and  if  he  pretended 
to  be  the  absolute  owner  of  the  property,  the  law  will  not 
charge  the  appellant  with  knowledge  of  such  claim ;  nor 
can  he  be  held  responsible  for  the  consequences  which  may 
result  from  it,  however  fraudulent  they  may  be,  unless  he 
is  made  a  party  to  the  fraud,  by  proof  that  he  knew  that 
Wattles  claimed  to  ha\e  the  absolute  estate,  and,  after  such 
knowledge,  still  left  him  in  possession.  Whether  know- 
ledge of  such  claim  would  make  him  a  party  to  the  fraad| 
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ALBANY     it  is  not  necessary  to  inquire ;  for  there  is  not  the  Icasl 
^^^^  ^^^    evidence  in  the  case  to  affect  him  with  such  knowledge. 


Jamei  I  am,  therefore,  clearly  of  opinion,  that  the  appellant  has 

yUaty       not  forfeited,  by  any  act,  either  of  omission  or  commission, 

any  right  acquired  by  him  imder  the  assignment  of  Nov.  9, 

1818. 
Natnra  and      jt  remains,  then,  to  inquire  into  the  nature  and  extent  of 

extent  of  inte-  i  j  ^ 

rest  avigned.    the  interest  which  passed  by  that  assignment    Wattles,  at 

U^x^^bmS^-  *®  *^"^®  ^^  ^^®  assignment,  had  the  legal  estate  as  mortgar 
and  equiteUe  gee  in  the  whole  of  the  mortgaged  premises,  and  the  equi- 
mUratiAtwo-  ^y^  interest  of  the  mortgagor  in  about  two-thirds,  under 
Sabin,  the  the  purchase  madeby  him,'at  the  Sheriff's  sale,  on  the  20th 
April,  1818.    The  equity  of  redemption  in  the  remaining 
third  being  in  Wm.  H.  Sabin. 
•    ^**^'      ^^  ^  contended  on  the  part  of  the  respondent,  that  by  the 
two  estates  in  union  of  the  legal  and  equitable  estates  in  Wattles,  the 
tinffui^ed  **"  mortgage  became  extinguished,  at  least  to  the  extent  in 
mortgage.        which  that  union  had  taken  place ;    that  if  the  mortgage 
subsisted  for  any  purpose  after  that  union,  it  was  only  as  an 
incumbrance  upon  that  portion  in  which  Sabin  had  the  equi- 
ty of  redemption.    The  assignment  to  the  appellant,  there- 
fore, it  is  contended,  passed  no  interest  in  the  residue. 
law^1?when      ^  merger  at  law,  is  defined  to  be  "  where  a  greater  es- 
ffreater     and  tate  and  a  less,  coincide  and  meet  in  one  and  the  same  per- 

I  AMI  Aflft.  ftt,  A 

meet  in  the  son,  in  One  and  the  same  right,  without  any  intermediate 
aame   person,  estate."     The  less  estate  is  immediately  annihilated,  or,  in 

without  mter-  .         . ,       ,  i     ,       .  ,  i 

mediate  estate,  the  law  phrase,  IS  Said  to  be  merged,  that  is,  sunk  or  drown- 
mm^  ^***  ed  in  the  greater.  Thus,  if  there  be  tenant  for  years,  and 
E.  g.  Tenant  the  reversion  in  fee  simple  descends  to,  or  is  purchased  by 
acqubeT'  ^re-  him,  the  term  of  years  is  merged  in  the  inheritance,  and 
▼ersion  in  fee.  ^y^^^  j^y^^  g^ist  any  more."  (2  Black.  Com.  177.) 

qnitv^*  Bwne ;      The  rule  in  equity  is  the  same  as  at  law,  with  this  modi- 
bnt  controlled  fication,  that  at  law  it  is  invariable  and  inflexible.    In  equi- 
ty  it  is  controlled  by  the  expressed  or  implied  intention  of 
the  party  in  whom  the  interest  or  estates  imite.  .  {Compton 
9  V.  Oxendetiy  4  Brown  Ch.  Cas.  403.    2  Vesey,  Jun.  264. 

Forbes  v.  Moffatt^  18  Vesey,  384.   Wade  v.  Puget^  1  Brown 
Chtm.  Ca&  368.    Gardner  v.  Astor^d  John.  Ch.  Bep^  63.) 
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It  was  argued  for  the  appellant,  that  the  doctrine  of  mer-    albakt, 
ger  is  not  applicable  to  this  case,  because  the  whole  legal     ^^^  ^^^' 
and  equitable  estates,  in  the  whole  subject  matter  of  the       Junes 
mortgage,  were  never  united  in  the  same  person.    It  is  ob-       n^^. 
▼ious  that  there  was  no  merger  as  to  that  portion  of  the 
mortgaged  premises,  in  which  Sabin  acquired  an  equitable  tijere^SfSi 
interest  because  he  had  no  legal  estate  into  which  his  equi«  mergur     fn 
table  interest  could  sink.    But  I  have  beAi  unable  to  real-  ^  jj^  merger 
ize  the  weight  of  the  considerations  which  were  drawn  from  "  *?  P*^  ^ 

00eM. 

this  circumstance  against  a  merger  as  to  the  residue. 

The  whole  legal  and  equitable  estates  must  unite  or  there  Ettmteg  moit 
can  be  no  merger.  Blackstone  says,  (2  Com.  103,) "  an  estate  ™aI1[  tttmu  m 
in  lands,  tenements,  and  hereditaments,  signifies  such  inter-  ^^  ^  " 
est  as  the  tenant  hath  therein."  The  estate  of  Wattles,  in  as  tesaat  haA 
the  mortgaged  premises,  was  his  legal  interest  in  each  ^'TSwe  wi 
and  every  portion  of  them.  The  estate  of  Johnson  in  the  WatUei  iw  k- 
same  premises,  was  his  eqfiUable  interest  in  each  and  every  JS^JST**  Ui 
portion  of  them.  When  Wattles,  therefor^  became  the  «»«*«w«  »- 
purchaser  of  Johnson's  equitable  interest  in  two-ihirds  of  the  How  %^  of 
premises  the  whole  legal  and  equitable  in  estates  those  two-  J^b^  mer- 
thirds  were  united  in  him ;  and  1  can  perceive  no  reasons  gwi 
why  that  might  not  have  been  a  merger  pro  tanto. 

Wiscofs  case,  (2  Co.  Rep.  61,)  is  a  direct  authority  forthe  This  mmy  be 
doctrine,  that  a  portion  of  a  particular  estate  may  be  merged  »  "^  J*^  > 
without  the  residue.  It  is  there  said,  "  if  the  reversion  be  gran- 
ted to  tenant  for  life,  and  another  in  fee,  the  estate  for  life  is 
extinct  for  a  moiety ;  for  tenant  for  life  cannot  purchase  or 
get  the  reversion  or  remainder  of  the  same  land,  but  the 
estate  for  life  will  be  merged,  having  regard  to  the  estate 
which  he  hath  gotten  in  the  reversion/'  That  is,  there  shall 
be  a  merger  so  iar  as  the  particular  and  residuary  estates 
unite.  The  tenant  in  that  case  having  the  whole  of  the  es- 
tate for  life,  and  a  moiety  of  the  reversion,  only  a  moiety  of 
the  estate  for  life  merged;  leaving  him  with  an  absolute es- 
tate  in  one,  an  estate  for  life  in  the  residue,  reversion  in  fee 
m  the  stranger.  This  is  a  case  precisely  analagoos  in  prin-  iJt*i  ^'^^ 
ciple  to  the  one  b^re  the  Court  gace 


To  say  that  after  a  merger  has  taken  place  there  can  be  S^Jii^ 
no  foreclosure  of  the  mortgage,  nor  any  action  upon  tbe  ' 
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ALBANYy    bond,  and  that  therefore  there  can  be  no  merger  of  a  part  of 

^^  ^^^  the  mortgaged  premises,  is  begging  the  question.  There 
JaiDM  can,  strictly  speaking,  perhaps  be  no  foreclosure  as  to  that 
Umi.  portion  in  relation  to  which  a  merger  has  taken  place,  be- 
cause the  fact  of  meiger  presupposes  the  annihilation  of  the 
equity  of  redemption,  which  is  the  only  object  and  effect  of 
a  strict  foreclosure.  But  what  is  to  prevent  a  foreclosuie  as 
to  the  residue  ?  *It  can  not  be  questioned  that  there  may  be 
a  foreclosure  as  to  one  portion  of  mortgaged  premises  and 
not  as  to  the  residue*  It  is  the  uniform  practice  of  a  Court 
of  Chancery  to  prevent  a  sale  of  the  whole  mortgaged  pro- 
perty, where  it  is  made  to  appear  that  a  portion  of  it  will 
produce  a  fund  sufficient  to  pay  the  mortgage  debt ;  and 
where  it  is  obvious  that  it  would  be  either  useless  or  inequit- 
able for  the  foreclosure  to  embrace  the  whole  mortgaged 
premises,  there  can  be  no  doubt  of  the  authority  or  the  dis- 
position of  a  Court  of  Equity  to  restrict  it  to  a  particular 
portion. 

The  only  difficulty,  which  it  appears  to  me  can  possibly 
arise,  is  as  to  the  apportionment  of  the  debt ;  and  under  Hm 
ample  discretion  which  Courts  of  Equity  exercise  in  relation 

v.«  to  mortgage  securities,  I  am  persuaded  that  the  difficulty 

from  this  source  would  wt  be  found  formidable.  All  the 
parties  in  interest  are  necessarily  brought  before  the  Court. 
The  rights  of  all  are  disclosed,  and  the  decree  is  moulded 
according  to  the  exigencies  of  the  various  and  complicated 
^uities  of  the  case.  This  plastic  power  of  a  Court  of  Equity 
has  never  been  exercised  with  more  vigor  or  benignity,  than 
in  the  Chancery  of  this  state.  The  case  of  Tice  v.  AnniUf 
(2  John.  Ch.  Rep.  126,)  is  but  one  of  many  illustrations 
which  might  be  produced  of  the  truth  of  this  remark. 

Bond  may  be     'I'he  same  observatioiis  are  applicable  to  the  difficulty 
med  for  b«l-  \irhich,  it  is  alleged,  would  be  found  in  filing  the  measure 
of  recovery,  in  any  suit  which  might  be  instituted  upon  the 
bond»  for  the  balance  remaining  due  after  the  merger. 

I  am,  therefore,  of  opinion,  that  a  merger  in  relation  to 

that  portion  of  the  mortgaged  premises,  the  lefoJ  andequittb* 

.   ble  titles  in  which  wer^  united  in  Watttes,  would  not  be 

prevevited  by  fhe  ftict,  Uiat  no  wah  uaion  had  taken  plaM 

as  to  the  residue. 


w 
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It  remains,  then,  to  inqtdie  whether  there  was  a  merger    albavi 
0f  any  portion  of  the  premises ;  and  this  will  depend  en-     ^^*^  ^^^ 
tirely  upon  the  intention  of  Wattles,  eiilier  expressed  or  im-       Imam 
plied,  that  there  should  or  should  not  be  a  merger.  Mara*. 

The  rule  upon  this  subfect  is  perspicuonsly  stated  by  the 
niaster  of  the  rolls.  Sir  William  Grant,  in  I\nrbe9  t.  Moffait^ 
(18  Yes,  880.)    He  says,  « it  is  very  clear  that  a  person  be-  JSJ"^^ 
oonaing  entitled  to  an  estate,  subject  to  a  charge  for  his  own  of  moitgigM. 

I^Kjk  III 

benefit,  may,  if  he  ehoose,  at  once  take  the  estate  and  k«ep  opon  thb  m^ 
up  tlie  charge.  Upon  this  subject,  a  Court  of  Equity  in  not  J^^ 
guided  by  the  rules  of  law.  It  will  sometimes  hold  a  charge 
extinguished,  where  it  would  subsist  at  law,  and  sometimes 
j^esenre  it  where,  at  law,  it  would  be  merged.  The  ques- 
tion is  upon  the  irUentionj  actual  or  presumedj  of  the  pet" 
son  in  whom  the  interests  are  united.  In  most  instances, 
it  is  with  reference  to  the  party  himself  of  no  sort  of  use  to 
ha^e  a  charge  on  his  own  estate ;  and  where  that  is  tho 
ease,  it  will  be  held  to  sink,  unless  something  shall  hare 
been  done  by  him  to  keep  it  on  foot"  The  same  general 
doctrine  is  laid  down  and  acknowledged  in  all  the  cases. 
{Lord  Compton  ▼.  Oxenden,  2  Tes.  Jun.  9&3.  4  Br.  Ch. 
Cas.  398,  S.  C.  7%omas  v.  KeymisSj  2  Tern.  348.  Oard- 
ner  r.  Astor,  3  John.  Ch.  Rep.  63.  iUSr/b  ▼.  Comstockj  S 
id.  214.      Starr  v.  SlUs,  6  id.  393«     a  FonbL  162,  eh.  6 

8.8. 

One  consideration,  therefore,  is,  whether  Wattles  has  done  Whether 
anyihin$^  to  determine  that  election  which  he  undoubtedly  ^^^«>  did 
had.  If  not,  the  questum  will  be  upon  the  presumption  of  determioe  his 
law  under  the  circumstances  of  tlie  case.  election. 

The  first  point  to  be  settled  under  this  head  of  inquiry  is,    Within  what 
within  what  period  was  Wattles  bound  to  make  bis  election  P^*^^  ^^^  ^ 
whether  the  equitable  and  legal  estates  should  remain  dis-  tbett 
tinct  or  become  united  in  his  hands ;  for,  until  this  is  deter- 
mined, we  know  not  what  acts  or  declarations  of  his  are  to 
be  taken  into  connderation.    K  he  was  bound  to  make  bis 
election  within  a  given  time,  six  months  for  instance,  then 
we  have  only  to  examine  whediei^  within  that  period,  he 
did  any  thing  that  determined  the  ebctioii.    If  not,  then  ws 
resort  to  tbe  prasmnption  of  IfLW  vrhich  arises  upon  tbs 
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ALBAiTY,    case  ;  and  that  presumption  must  control,  although  it  be  re 
Pecisaa.    peUed  ^nd  contradicted  by  the  clearest  and  most  unequiro 


juDM       cal  manifestation  of  his  intention,  subsequent  to  the  ?apse  of 
NLoity.      the  given  time. 

Most  of  the  English  cases  have  been  decided  upon  the 

Engibh  cases  presumed  intention  of  the  party,  there  being  no  evidence  of 

hm  gone  iijj  j^jg  ^^^^  intention.     Thus,  the  case  of  Ld.  Comptan  v. 

iDtentioii.         Oxenden^  (4  Br.  Gh.  Cas.  398,)  was  one  of  a  lunatic,  who  was 

incapable  of  expressing  any  intention.    So  also  of  ex  parte 

Cfrimstonej  (Ambl.  706,)  and  Powell  v.  Morgan^  (2  Vem. 

90,)  Thomtis  v.  Kemish^  (id.  348,)  and  Lawrence  v.  Blatch- 

fordj  (id.  467,)  were  cases  of  infancy.    An  intention  in  the 

two  first  cases,  {Powell  v.  Morgan^  and  Thomas  y.  Ke- 

mishf)  had  been  expressed,  it  is  true,  by  the  making  of  wills, 

but  the  Ld.  Chancellor,  in  Ld.  Compton  v.  Oxenden^  says, 

'^  the  cases  of  infants  turn  upon  a  supposed  intent    The 

Court  saw,  in  TTunruM  v.  Kemishj  that  it  was  much  more 

beneficial  for  the  infant  that  the  interest  should  continue 

pemal.^ 

Bat  in  one      But  in  Forbes  V.  Moffattj  (18  Yes.  Jun.  389,)  the  acts  of 

of^'     ^party  the  party  were  considered  and  examined  for  a  series  of 

were  examin-  years,  and  up  to  the  time  of  his  death,  for  some  evidence  of 

ed  for  a  aenei  ,.,.  ,  i.,i 

of  yean,  and  his  intention  as  to  the  continuance  or  merger  of  the  charge ; 

b&  d«aS**  ^  ^^^  ^^  ^^  ^^  ^^^  having  been  found,  -t^hich  was  decisive 

upon  the  point ;  the  case  turned  upon  the  legal  presumption 

of  his  intention,  that  the  charge  should  not  merge,  because 

it  was  for  his  interest  that  it  should  not.    No  resort  was  had 

to  legal  presiunption  of  his  intent,  until  the  whole  period 

between  the  time  when  the  estates  united  and  the  death  of* 

the  party,  (which  was  ten  years,)  had  been  searched  in  vain 

for  some  conclusive  evidence  of  his  actual  intention. 

The   ded-      In  Gardner  v.  Astor^  (3  John.  Ch.  Rep.  63,)  more  than 

SbMcery  ^f  A^ee  years  had  elapsed  after  the  union  of  the  legal  and 

this  state  con-  equitable  estates,  before  the  mortgage  was  assigned.    It  was 

sideredy  asto  _  ^  ,  — 

the  time  with-  heard  upon  bill  and  answer :  of  course  there  was  no  proof 
'"  rt^^**^  ^  in  ^^  C2is®>  *n^  ^^  ^^^  appeared  to  have  been  done  by  Win- 
elect  ter,  between  the  time  when  the  two  estates  come  into  bis 
hands,  and  the  time  when  he  assigned  the  mortgage  to  Card- 
ner.    But  the  Chancellor  appears  to  have  put  his  decree  up- 
on the  ground  that  the  assignment  was  in  fact  made  subse 
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quent  to  the  conveyance  to  the  defendant  Astor;  it  not  hav-    albant, 
ing  been  acknowledged  until  after  that  period,  Astor  swear-     ^^^  ^^^- 
ing  that  he  believed  it  was  not  made  until  after  the  convey-       Junea 
ance  to  him,  and  there  being  no  proof  to  show,  as  the  Chan-       storey 
eellor  remarks,  when  it  was  actually  made. 

The  case  of  Mills  v.  Cot/istoek^  (5  John.  Ch.  Rep.  214,) 
was  decided  upon  its  own  peculiar  ciicumstances,  and  the 
question  of  election  did  not  there  arise.  The  Chancellor  put 
his  decree,  upon  the  ground  that  the  assignment  of  the  mort- 
gage to  Comstock  was  a  deed  or  conveyance  witliin  the 
meaning  of  the  registering  act  of  Jan.  8,  1794,  and  not  hav- 
ing been  registered,  was  fraudulent  and  void  as  against  MiUs^ 
who  was  a  subsequent  purchaser  for  valuable  consideration. 
The  assignment  being  void,  the  mortgage  was  to  be  con- 
sidered still  in  the  hands  of  Herrick,  and  the  deed  fiom  him 
to  Mills,  being  the  first  act  of  his  which  legally  affected  the 
transaction,  must  necessarily  be  considered  as  conclusive  evi- 
dence of  an  election  on  his  part,  that  the  two  estates  riiould 
unite;  because  that  deed  purported  to  convey  an  estate 
which  it  could  not  convey  unless  a  merger  had  taken  place. 
But,  as  I  have  already  remarked,  the  Chancellor  put  it  upon 
the  ground  of  fraud. 

In  Siarr  v.  Ellis  (6  John.  Ch.  Rep.  393)  the  Chancellor 
does  say,  "  that  unless  some  beneficial  interest  be  shown  to 
require  the  charge  to  be  kept  up,  or  the  intention  to  keep  up 
the  charge  be  immediately  and  dvly  declared^  it  shall 
merge."  Upon  an  examination  of  that  case,  it  will  he  found 
tfiat  the  assignment  of  the  mortgage  was  from  a  fiither  to 
his  son.  The  bill  alleges  the  assignment  to  have  been 
firaudulent  The  son  appears  not  to  have  answered.  The 
father,  it  is  true,  denies  the  fraud,  and  says  the  assignment 
was  made  in  satisfaction  of  a  debt  due  from  him  to  his  son. 
The  proofs  taken  in  the  cause  are  not  stated.  What  ihey 
must  have  been  may  be  inferred  from  the  language  of  the 
Chancellor.  He  says,  "•  the  facts  warrant  the  charge  of  a 
fraudulent  combination  between  the  two  defendants  to  set 
up  the  mortgage  to  the  prejudice  of  the  jdaintiff 's  title  which 
he  purchased  of  the  defendant,  Samuel  ElUs.    The  credit 
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of  the  answer  of  Samuel  Ellis  is  very  much  shaken  liy  the 
proofs  agaiust  the  truth  of  some  of  its  averments,  and  I  am 
entird^  satisfied,  that  the  mortgage  has  been  fraudulently 
assigned,  and  set  on  foot  to  injure  the  plaintiff's  title.  7%s 
assiffnment  to  the  #on,  if  even  before  the  plaintiff  ^8  pur- 
eha$e^  was  colorable  oidy.  The  marks  of  fraud  are  upon 
e^ery  part  of  this  transmctionJ^ 

It  will  be  perceived,  then,  that  in  the  opinion  of  the 
Chancellor,  this  was  a  case  of  actual  gross  and^glaring  fraud ; 
that  the  assignment  W€is  colorable  only;  and  (admitting  the 
mortgage  to  have  been  a  subsistmg  security)  would  have  been 
void,  not  only  against  a  bona  fide  purchaser^  but  even 
against  the  creditors  of  the  father.  The  question  of  merger 
did  not,  therefore,  necessarily  arise  in  the  cause ;  for  what- 
ever might  have  been  the  opinion  of  the  Chancellor  upon 
that  point,  the  assignment  must  have  been  declared  void  on 
the  ground  of  fraud.  The  observation  of  the  ChanceUor, 
therefore,  "  that  the  intefitlon  to  keep  up  the  charge  m%ist 
be  immediately  declared^  comes  to  us  with  a  diminished 
weight  of  authority.  He  must  have  perceived  that  the 
question  of  fraud  controlled  the  case,  and  perceiving  that,  it 
is  not  disrespectful  to  him  to  suppose,  that  he  gave  to  the 
other  features  of  the  case  a  consideration  less  laborious  and 
profound  than  he  would  otherwise  have  done.  In  question- 
ing tlie  correctness  of  tliat  position,  therefore,  I  consider 
myself  as  combatting  the  impressions  merely ^  and  not  the 
authority  of  the  Chancellor.  But  there  was,  in  truth,  in 
that  case,  a  lapse  of  14  months  between  the  purchase 
of  the  mortgage  by  Samuel  Ellis  and  the  assignment  to  his 
0on.  And  if  the  case  had  turned  upon  the  question  of 
merger,  all  that  would  have  been  decided  by  it  is,  that 
if  the  party  in  whom  the  legal  and  equitable  estates  unite, 
does  not,  within  14  months,  declare  his  intention  that 
they  shall  or  shall  not  remain  distinct,  the  law  will  presume 
his  intention  from  the  citcumstanoes  of  tho  case.  To 
establish  the  rule  that  the  intention  of  the  party  shall 
be  immediately  declared,  or  the  law  shall  declare  it  for 
him,  would  be  virtually  to  take  from  him  the  privilege  of 
election.  How  is  he  to  make  his  intention  known,  except 
by  his  acts  in  relation  to  the  property  which  is  the  sub- 
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ject  o(  the  charge  ?  Is  not  a  reasonlible  time,  then,  to  be  al«    albakiTi 
lowed  him  ?    Is  he  to  be  compelled  immediately  to  assign    ^^*^  ^^^ 
the  charge  if  be  iutends  to  keep  it  distinct  ?  or  to  sell  the       Juim 
fee,  if  he  intends  the  chatge  shall  merge  ?  MoiW* 

If  the  law  gives  him  the  privilege  of  electioni  it  will  give 
him  a  reasonable  time  within  which  to  make  it    This  ap*  «    reMoaabi* 
pears  to  me  to  be  the  good  sense  of  the  rule ;  and  it  is  clearly  ^^"^ 
sanctioned  by  the  authorities  to  which  I  have  adverted — 
particularly  by  the  case  of  Fhrbe9  v«  Moffait 

What  is  to  be  considered  a  reasonable  time,  must  depend^  And  what » 
in  some  df^^Be,  upon  the  circumstances  of  each  case,  upon  tmr^demndi 
the  nature  oi  the  charge,  the  situation  of  the  property,  and  ^^  eiicum- 
the  circumstances  of  the  individuaL  ' 

Lot  us,  then,  ioquire  whether  Wattles,  within  a  reasonable  CireunnuncM 
time  after  he  became  the  purchaser  of  the  equity  of  redemp^  nfenneo^'  to 
tion,  did  any  thing  which  clearly  manifested  his  intention  ^^  P^^ 
that  it  should  or  should  not  merge  in  the  legal  estate.    The 
circumstances  relied  upon  to  show  that  Wattles  considered 
the  mortgage  as  merged,  and  so  intended,  are,  that  after  th6 
Sheriff's  sale,  he  entered  into  possession  of  the  premises— > 
that  he  repeatedly  declared  the  whole  title  to  the  Johnson 
7>ioperty  (except  the.  interest  acquired  by  Sabin  at  the  Sher* 
iff 's  sale)  was  in  him — ^that  he  offered  to  sell  it,  and  said  he 
would  give  a  dear  title. 

It  does  not  appear  that  Wattles,  himself,  ever  entered  into  WattiM  nerw 
the  actual  possession  <rf  the  property.     Johnson,  the  mort-  mp^J^J^^. 
gagor,  continued  in  the  house  until  the  spring  of  1819— that  >pond6nt,  en- 
is,  for  a  year  after  the  salfe — and  Morey,  the  respondent,  of  leiws**' 
took  possession  of  the  residue,  under  some  agreement  with 
Wattles,  either  in  the  fall  of  1818,  or  the  succeeding  winter. 
Reuben  West  says  he  entered  in  December,  1818.    Thad- 
deus  M.  Wood  says  the  latter  part  of  the  year  1818.     Wm. 
Clark  says  in  November  or  December,  1818.    Asariah  Smith 
says  in  the  winter  of  1818  and  1819.    The.  witnesses  all 
speak  of  the  whole  mortgaged  premises ;  for  the  16th  inter^^ 
rogatory,  to  which  these  answers  are  responsive,  asks  when 
D.  Morey,  went  into  possession  of  the  premiaes  contained  in 
the  deed  marked  B.    Now  the  deed  marked  B  is  the  deed 
of  the  14th  June,  1819^  from  Wattles  to  D.  Morey,  for  tba 
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ALBANY,    whole  of  the  mortgaged  premises.     The  entry,  theiefara^ 
^^^^^^    of  Morey,  as  the  agent  or  tenant  of  Wattles,  extended  not 
Junes       only  to  that  portion,  the  equity  of  redemption  in  which  had 
j^y,      been  purchased  by  Wattles,  but  also  to  that,  the  equity  of 
redemption  in  which  had  been  purchased  by  Sabin,    The 
entry  and  possession  were  precisely  the  same  in  relation  to 
both  portions. 
Ai  mortgagee.      The  question  then  is,  in  what  character  did  he  enter — as 
mortgagee  or  absolute  owner  ?    I  answer,  as  to  Sabin's  por- 
tion, he  must  have  entered  as  mortgagee,  because  he  had  no 
right  to  enter  in  any  other  character.    The  inference,  then, 
is  irresistible,  that  he  entered  into  the  whole  as  mortgagee, 
and  mortgagee  only.    As  far,  therefore,  as  the  taking  pos- 
session of  the  mortgaged  premises  affords  aoy  evidence  of 
Wattles'  intention,  it  is  that  he  meant  to  keep  the  legal  and 
equitable  estates  distinct 
Tottdey,  Gil-      Sylvanus  Tousley,  Thomas  I.  Gilbert,  and  Hezekiah  L. 
ger'f  endence',  Granger,  all  swear,  that  in  the  summer  of  1818,  Wattles 
&tt    Wattiee  claimed  to  have  a  complete  and  perfect  title  to  the  Johnson 

daimed     title 

and  right   to  jNToperty,  and  a  right  to  sell  and  dispose  of  it,  (except  Sa- 
"^  bin's  portion ;)  and  so  he  most  unquestionably  had.    He  had 

the  legal  estate  by  his  mortgage,  and  the  equitable  by  pur- 
chase  ;  and  he  had  the  power  of  uniting  them  whenever  he 
pleased.  But  does  the  assertion  of  that  fact  afford  any  evi- 
dence of  a  present  subsisting  intention  to  unite  them  1  Clear- 
ly not  It  is  well  remarked  by  the  Master  of  the  Rolls,  in 
Forbes  v.  MoffatU  "  that  the  owner  of  a  ch^ge  is  not,  as  a 
condition  of  keeping  it  up,  called  upon  to  repudiate  the  estata 
The  election  he  has  to  make,  is  not  whether  he  will  take  the 
estate  or  the  chaise,  but  whether,  taking  the  estate,  he 
means  the  charge  to  sink  into  it,  or  to  continue  distinct  from 
it"  I  lay  out  of  the  case  all  the  declarations  which  Wattles 
is  said  to  have  made,  that  he  had  a  deed  for  the  property 
from  Johnson. .  They  are  clearly  incompetent  evidence,  as 
against  the  appellant,  of  the  existence  of  the  deed.  Nor  do 
they,  in  my  judgment,  afford  the  slightest  evidence  upon  the 
point  now  under  discussion. 

Nothing  ibnnd      The  assignment  of  the  mortgage  from  Wattles  to  James,  is 
10    deteimine  ^^  ^^^^  ^^^^^  -^  ^^  ^^^y  ^f  ^j^^ .  j^^j^  indeed,  it  was  an* 
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tnrior  to  the  possession  of  the  mortgaged  premises  taken    albakt^ 
by  Morey.    The  balance  of  evidence  is,  that  Morey  did  not    ^^^  ^^^* 


enter  until  December,  1818.  The  assignment  was  on  the  JamM 
9th  of  November  preceding.  It  was  entitled,  therefore,  to  umy. 
be  first  considered  in  determining  the  intent  of  Wattles. 

I  apprehend  there  can  be  no  difference  of  opinion,  as  to  •J«A>on  tiUw- 
the  decisive  evidence  which  this  assignment  affords  of  Wat-     The  aaMgn- 
ties'  intention  to  keep  the  charge  distinct  from  fhe  legal  es-  J^u^^^  ^^ 
tate.    It  contained  a  solemn  covenant,  that  the  bond  and  deeinTe    evi- 
mortgage  were  a  subsisting  security,  and  that  the  sum  of  tioS^intention 
$12,000,  was  then  due  upon  it.     It  was  the  first  act,  on  the  ^  ^•^P  ^ 
part  of  Wattles,  after  the  union  of  the  two  estates  in  his  tinct  fimn  the 
hands,  which  affords  any  evidence  of  his  intention  whether  '^  «^**^ 
they  should  be  kept  distinct  or  not    It  was  within  six 
months  and  a  half  after  he  acquired  the  charge,  which  I 
cannot  consider  an  unreasonable  time  to  allow  him  for  mak- 
ing his  election.    It  affords,  then,  in  my  judgment,  compe- 
tent and  conclusive  evidence  of  the  actual  intention  of  Wat- 
tles that  there  should  be  no  merger,  and  precludes  all  inqui- 
ry into  the  presumption  of  intent  which  the  law,  in  the  ab- 
sence of  such  evidence,  might  have  inferred  from  the  facts 
in  the  case. 

When  the  assignment  was  made,  there  were  no  claims  or 
i!%bts  in  conflict  with  it.  Nothing  had  been  done  by  Wat- 
tles to  render  it  unjust  or  inequitable  to  keep  the  estates  dis- 
tinct, in  conformity  with  his  declared  wish  and  intention.  No 
man  had  dealt  with  him  upon  the  legal  presumption  of  mer- 
ger, and  no  one  had  a  right  to  question  or  impeach  the  trans* 
action  between  him  and  the  appellant  That  the  demand 
of  the  appellant,  for  which  he  took  the  assignment  of  the 
mortgage  as  security,  was  just  and  equitable,  as  against  Wat- 
tles, has  not  been,  and  cannot  be  denied.  Ha  received  for 
it  a  full  and  fair  consideration,  and  unless  he  has  forfeited 
the  rights  thus  acquired,  by  his  subsequent  acts,  he  is  enti- 
tled to  a  full  and  unconditional  enjoyment  of  them. 

I  have  endeavored  to  show  that  the  appellant  has   done 
every  thing  which  he  was  bound  by  law  to  do.    Let  us  in- 
quire, for  one  moment  whether  the  respondent,  in  dealing  ^^H^l^^i  ^ 
with  Wattles,  exercised  the  caution  whicli,  as  a  prudent  man,  weiMd      tiM 
ne  ought  to  have  done.    It  was  a  matter  of  public  notoriety,  ^y]]!4^7'^^ 

YoL.  n.  40 
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AZ  BAKT,    that  Wattles  had  a  mortgage  upon  the  Johneon  property* 

Dec  1823.    j^  ^^  ^^  matt«f  of  recordi  for  the  mortgage  was  regis^ 

Jtanm       tered.    The  respondent,  had  legal,  and  undoubtedly  actu* 

Moraj.      ^  knowledge  of  the  fact     When  he  took  his  convey* 

ance,  therefore,  on  the  14th  of  June,  1819,  he  knew  that 

OQffut  to  OATO 

done  in  dral*  Wattles'  title  to  the  property  conveyed  originated  in  a 
mg^with  WiU  mortgage.  He  knew,  then,  that  the  mortgage  was  one  of 
the  title  deeds  to  'the  estate.  If  he  knew  of  the  pnrchacie 
of  the  equity  of  redemption  by  Wattles,  he  also  knew,  in 
judgment  of  law,  that  it  was  in  the  power  of  Wattles 
still  to  keep  the  equitable  and  legal  estates  distinct  He 
knew  that  an  assignment  of  the  mortgage  by  Wattles,  im* 
mediately,  or  within  a  reasonable  time  after  the  purchase  of 
the  equity  of  redemption,  would  determine  his  election,  and 
pass  the  legal  estate  to  his  assignee.  He  knew  that  the  pos- 
session of  the  tide  deeds,  if  not  indispensable,  is  a  measure 
of  prudent  precaution  on  the  part  of  the  purchaser ;  for  he 
took  from  Wattles  the  deeds  from  the  Sheriff  and  Sabin  to 
him.  Did  he  then  act  with  the  ]Nroper  caution,  not  only  in 
omitting  to  demand  the  mortgage,  as  one  of  the  title  deedsii 
but  in  omitting  to  make  any  inquiry  concerning  it.  If  he 
had  asked  for  the  mortgage,  and  its  delivery  had  been  evad- 
ed or  refused,  it  would  have  excited  suspicion  and  inquiry, 
which  would  ha\e  led  to  a  discovery  of  the  assignment. 
To  whom,  then,  is  negligence  imputable,  and  who  has  trust- 
ed most? 
Whether,  oa      The  Chancellor  says,  "  The  assignee  has  no  right  to  coni*^ 

rapposedT^the  pl^^-  ^^  dealt  iffUh  a  suspicious  instruwteni  ihai  miffhi 
appellant  dealt  |o  j^^^  p^^  fiif^  upwi  in^irv.    He  knew,  or  was  bound  to 

with    a  iQspi-  ■  «       w 

cious  instra-  knoxT,  for  it  wos  matter  of  record,  that  Wattles  had  purcha*^ 
Sr*  "^^""n-  ^  ***  ^^^  equity  to  at  least  three-fourths  rf  die  premises. 
mtxA,  Why  did  be  not  record  the  assignment,  and  why  did  he  not 

take  a  new  mortgag<e?  The  answer  to  most  of  these  inqui*- 
ries  is  to  be  found  in  the  considerations  which  I  have  already 
submitted.  James  had  no  actual  knowledge  of  die  povchase 
by  Wattles.  The  recoiding  of  the  Sheriff's  deed  was  not 
notice  to  him,  in  judgmetit  of  law ;  for,  by  law,  it  was  not 
necessiyry  to  record  it  He  did  not  record  bis  assignment  for 
the  same  reasoa.    He  may  not  have  taken  a  new  mortgage^ 
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because  he  did  not  know  that  Wattles  had  it  in  hi^  power    ai^banTi 
to  give  one :  or,  if  he  did  know  it,  he  understood  that  a  new    ^^-  '^^' 
mortgage  could  cover  but  three-fonrths  of  the  premises,  and       Jaaw 
he  may  have  taken  the  assignment,  because  he  prderved      uk9w. 
security  upon  the  whole  to  security  upon  a  portion  of  ftie 
premises.    The  instrument  with  which  he  dealt  map  kav% 
been  a  suspieieus  eju,  though,  I  must  confess,  I  have  been 
unable  to  discover  what  rendered  it  sa 

But  concede  the  fact)  that  here  was  sufficient  to  put  James 
upon  inquiry,  and  that  he  did  inquire ;  what  discovery  could 
the  most  diligent  investigation  have  made,  which  would 
have  warned  him  agaiuKt  taking  the  assignment.  He  would 
have  learned  that  the  legal  and  equitable  estates  were  both 
in  Wattles — ^that  he  had  done  no  act  which  evinced  an  in* 
tention,  on  his  part,  that  the  former  should  merge  in  the 
latter — that  he  liad  neither  parted  with,  nor  incumbered 
either — and  that  there  was  no  Uving  being  whooe  rights  or 
interests  would  be,  in  the  remotest  degree,  affected  by  his 
determination  to  unite  or  to  preserve  the  two  estates  distinct 
Lf  he  had  asked  the  respondent  whether  he  had  any  interest 
in  the  question,  he  would  have  learned  that  be  had  not 
The  most  diligent  inquiry  would,  therefore,  have  resulted 
in  a  conviction,  on  the  part  of  the  appellant  that  there  was 
no  legal  or  equitable  objection  to  his  taking  the  assignment 
His  right,  therefore^  is  not  only  first  in  point  of  titne^  but  i^JJ^iitSui 
it  is  supported  by  the  better  equity.  I  am,  accordingly,  of  fint  in  point  of 
opinion,  that  the  decree  of  his  Honor  the  Chancellor  should  i^l^^^y'the 
be  revereed.  •»«•'  •J™*/  5 

And  tho  do- 
It  will  be  perceived,  that  the  view  which  I  have  taken  oS  cree  shooid  bo 

the  case,  has  rendered  it  unnecessary  for  me  to  consider  "/J^^„  tho 

whether  the  appelhmfs  judgment  was  valid,  as  against  the  appellant*! 

respondent's  mortgage,  or  not ;  thcugh  I  should  be  inclined  wodd**not  af. 

to  the  opinion,  that  it  was  not,  upon  the  authority  of  Lauh  *^  .*•'•   ^ 

less  V.  Uackettj  (16  John.  149,)  and  Brbskerhoff  v.  Marvin^  want  of  a 

(5  John.  Ch.  Bepi  330.)  without  having  given  to  the  sub^  g^ 

ject  much  coosidemlion.     An  examination  of  the  accounts 

between  Wattles  and  Moray  is  also  unnecessary ;  for,  hating 

oome  to  the  ooocloaion  that  the  appellant's  mortgage  is  firel 
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ALBANY,    to  be  satisfied,  the  amount,  for  which  the  lespondeDt's  b  in 
P^  ^^^'     stand,  must  be  perfectly  immaterial  to  the  appellant     It 
Jamea       there  should  be  any  surplus,  it  may  be  matter  of  discussion 
Morey.      between  Wattles  and  Moray. 

I  have  also  omitted  to  consider  what  interest  Sabin  ac- 

Wattiet    for-  quired  in  the  mortgaged  premises,  by  this  purchase  at  the 

feited  his  right  Sheriff's  sale.     Yniether  the  equity  of  redemption  merely, 

mortgige    to  or  the  whole  estate,  m  consequence  of  Wattles'  silence  as  to 

chaM'bv^  his  incumbrances ;  because,  whatever  he  acquired  passed  to 

dilcioMiig  the  Wattles,  by  his  subsequent  release,  and  neither  he  nor  his 

Whlr^attiet  Si'&ntee  can  set  up  the  fraud  to  bar  the  incumbrance  of  the 

usqaired     of  appellant    If  he  acquired  from  Sabin  any  thing  beyond  the 

to  eonfinn  as  equity  of  redemption,  it  enured  to  the  benefit  and  confir- 

"'(''"^^        mation  of  his  deed  of  assignment  to  the  appellant,  and  did 

not  pass  by  his  deed  to  the  respondent    ( Trevivan  v.  Lair- 

rance  et  aZ.,  1  Salk.  276,  2d  res.    Palmer  v.  EkitiSj  2  Ld. 

Rajrm.  1660.     Jackson  v.  Bullf  1  John.  Cas.  90,  per 

Kent,  J.) 

Savaoe,  Ch.  J.  (After  stating  the  facts,  substantially,  as 
detailed  by  Woodworth  and  Sutherland,  Justices.) 
The  oiject  of  The  appellant  seeks  to  foreclose  the  mortgage  assigned 
to  him,  or  to  recover  the  money  on  his  judgment  against 
Wattles. 
Deteoe.  The  respondent  claims  to  hold  the  premises  in  pledge  for 
the  objects  for  which  they  were  mortgaged,  and  also  for  a 
general  balance  due  to  him  from  Wattles. 

To  determine  correctly  the  rights  of  the  parties,  it  becomes 
important  to  ascertain  those  of  Wattles  on  the  9th  Novem* 
ber,  1818. 

The  mortgage  was  given  upon  sufficient  consideration,  and 

there  can  be  no  doubt  that  the  whole  ^12,000,  and  more 

pe  mortgage  ^^^  advanced  by  Wattles.    It  must  then  be  still  a  subsist- 

■  still  an  in-  ' 

eombnuioe  ing  incumbrance  unless  it  has  become  inoperative  in  conse- 
S*ro|!!r«tr^  quence  of  the  Sheriff's  sale  of  the  20th  April,  1818.  The 
^  tiie  sheriTs  Sheriff  sold  the  equity  of  redemption  only.  {Jackson  v.  Ihttt^ 
10  John.  481.)  There  is  no  pretence  for  alleging  that  the 
mortgagee,  by  his  silence  at  the  sale,  forfeited  his  rights.  His 
mortgage  was  registered,  which  was  notice  to  all  the  world ; 
and  the  judgments  upon  which  the  executions  issued  wen 
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yoQDgcr  than  the  mortgage.    Two  witnesses  heard  Wattles    albanTi 
give  notice  of  his  claim ;  others,  though  present  at  the  sale,     DeciBSB. 


did  not  hear  this  notice  ;  bnt  it  is  clear  that  the  bidders       Jmdm 
knew  of  the  mortgage,  or  they  would  not  have  suffered       hmt. 
property  worth  8  or  10,000  dollars  to  be  sold  for  646  dol- 
lars.   That  Sabin  knew  of  the  mortgage,  is  proved  by  his 
subsequently  conveying  to  Wattles  for  a  nominal  consider- 
ation.   Whether  Wattles  had  a  deed  from  Johnson,  previ- 
ous to  the  sale,  I  thuik  very  immaterial,  as  it  must  have  been 
of  later  date  than  the  judgments  on  which  the  sale  was 
made.    When,  therefore,  Sabin  purchased  one-fourth  of  the  g^j^    ^^^^ 
mcNTtgaged  premises,  there  can  be  no  doubt  that  he  had  a  red  the  Mputy 
good  title  to  the  equity  of  redemption  for  so  much,  whether  „!   ooe^fowth 
Wattles  had  a  previous  deed  or  not    Sabin  was  the  owner  **^  ***  premi- 
of  this  equity  of  redemption  on  the  9th  November,  1818; 
and  as  to  that  part  of  the  mortgaged  premises  there  could  be  And  m  to  that 
no  merger.    The  mortgage  was  certainly  valid  pro  tanto  /  n^^JJemn  ^ 
and  the  appellant's  right  was  complete  before  Sabin  convey-* 
•ed  to  Wattles,  which  was  not  till  the  26th  May,  1819.    The     D^j^rine  of 
doctrine  of  merger,  as  derived  from  the  decisions  in  Great  memr  whoa 
Britain  and  this  state,  seems  to  be  this  :  that  when  the  legal  j^^eJu^ 
and  equitable  estates  become  united  in  the  same  person,  the  meet 
equitable  is  merged  in  the  legal  estate  unless,  1.  the  party  in 
whom  they  unite  manifest  an  intention  to  keep  them  sepa- 
rate :  or  2d,  it  is  manifestly  his  interest  to  keep  them  so ; 
but  when  it  is  indifferent  whether  they  unite  or  not,  or  when 
an  intention  to  unite  them  is  shown,  then  they  shall  be  uni- 
ted.   In  this  case,  it  has  not  been  shown  that  Wattles  had 
any  interest  in  keeping  the  two  estates  separate ;  and  so  far  jj^tezerted  ^to 
as  his  intentions  are  in  evidence,  from  his  d^claratidns  or  l^eep  them  le- 
his  acts,  previous  to  his  assignment  of  the  9th  Nov.  they  all  dedaraUoDs, 
go  to  prove  a  merger.    His  declarations  that  he  owned  the  ^**    ^    ^ 

.  prove  meriger* 

whole  property,  and  his  offers  to  sell,  prove  it    .  Angmnent  at 

In  my  opinion,  therefore,  the  assignment  of  Johnson's  ^  m^ToliA 

mortgage,  so  £Bur  as  the  property  purchased  at  the  Sheriff's  unregistered 

sale  by  Wattles  is  concerned,  can  have  no  greater  effect  than  ™    '^* 

that  of  an  unregistered  mprtgage. 
At  the  time  when  this  mortgage  was  assigned,  the  appeU      AppaUant  ■ 

lant  took  a  judgment,  which  is  not  impeached  as  to  the  fair-  i^*^!™^^ 
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AtBAifTi    aem  of  the  tranMctioiis  between  the  parties;  but  a  tedn^ 

^^^^'    Jiical  objectioa  is  raised^  that  the  specifioatioii  requiied  hf 

JuMf       Ihfl  8tatut0y  then  in  foice^  was  insaJficient.    The  deciaioa 

jl^y       in  the  case  oiLawlw  r.  Hacketty  (16  John.  149,)  is  in  pdrnX^ 

wad  chows  the  etnecdon  to  be  well  founded.    In  the  view 

Objected  to  . 

u  wanting  a  which  I  haTf  takeo  of  this  sabject,  it  does  not  become  ne^ 
^ti^  '^^^'  oeasary  to  question  the  corfiectness  of  that  decision.    It  may, 
however,  be  pioper  to  remark,  in  passing,  that  the  evil  pro- 
posed to  be  remedied  by  ftie  law  (tf  1S18,  waa  the  &ciUty  of 
eommitting  frauds  in  entering  up  judgments  by  conies8io»; 
as  it  waa  the  practice,  (whatever  might  be  the  real  consider* 
ation,)  to  state  it  to  be  money  lent    The  legislature^  thev^ 
fore,  required  the  nature  and  consideration  of  the  debt  to  be 
stated  in  the  specification ;  but  when  the  Court  carried  it  so 
far  as  to  require  ever7  item  of  the  plaintiff's  account  to  be 
specified  the  legislature  seem  to  have  considered  the  le* 
inedy  worse  than  the  disease,  and,  in  1821,  repealed  tho  act 
As  the  oljection  to  this  specification  is  strictly  technical, 
if  it  be  considered  Enable,  a  technical  answer  should  be  re»' 
'  oeived.    By  the  act,  a  judgment  without  a  speeifieation, 
shall  be  adjudged  fraudulent  as  it  respects  any  other  bona 
Jide  judgment  crediiwrsj ''  and  every  bonajide  purchaser 
for  valuaUe  consideration,  of  any  lands  bound  or  affected 
by  such  judgment.'^    The  respondent  is  not  a  judgment 
creditor.    Be  is  simply  a  mortgage.    He  is  not,  tfa««* 
.  ^^^'  ^hnically  a  pwrckaaer :  {Berry  v.  JUkUuml  Insur* 
spondent  ia  a  anoe  CamjMnf^  2  John.  Ch.  Rep.  612 ;)  nor  do  I  think  the 
^— Dof  rpur-  I^gi^^ture  contemplated  a  mortgage  creditor  by  the  terms 
cbaaer,     and  hena  fide  jmrehaser  far  valuable  eoneideratum.    In  As 
the° waDt^^or  hingilage  of  the  Chancellor,  in  Searing  v.  Brmkerheff,  (5 

T^  atio  *  '^'^'  ^^*  ^^  ^^^')  ^  purchasers  aee  there  mentioned  in 
eontradistinction  to  cMditors,  and  the  word  is  used  in  the 
common  and  popular  sense."  *^  The  act  ought  not  to  be 
extended  by  construction  ;  and  the  ordinary  liep  of  the 
judgment  creditor  who  might  happen  through  the  ioad^va* 
tenee,  or  the  error  of  counsel,  to  omit  as  particular  a  speciflsa^ 
tion  as  the  act  requiied,  ought  not  tp  be  impaired  except  in  fiii* 
iporof  those  particular  persons^  who  can  bring  themselves 
eiearlyandetrielUfti^hmihe  UUerand  feitkJm  the 
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tng  andpQlicy  of  the  exception.    In  my  judgmeilt  it  is  no    AtBANT, 
answer  to  say  that  a  mortgagee  comes  within  the  reason  and     ^^^  ^^^' 
policy  of  the  act    The  legislature  may  have  had  wise  rea-       J^ma 
sons  for  excluding  mortgagees  from  the  benefits  of  this  act,       Morey. 
as  well  as  the  act  authorizing  the  redemption  of  lands  sold 
on  execution.    {Matter  of  Saunders  Van  Rensselaer  v. 
The  Sheriff  of  Alhany^  1  Cowen'sRep.  501.)  It  is  sufficient 
for  usfthat  ita  Us  scripta  est 

I  am,  therefore,  clearly  of  opinion,  that  the  appellant  is  en-    And  tlM  ap. 
titled  to  the  benefit  of  his  judgment.    It  was  a  perfect  lien  {j^*^^  ^^^ 
as  against  the  respondent.    He  admits,  in  his  answer,  that  benefit  of  hk 
he  knew  of  this  judgment  before  the  14th  June,  1819,  and  J^^*"** 
he  did  not  know  till  January,  1821,  that  there  was  any  ob- 
jection to  the  specification.    All  his  arrangements  were 
made  with  Wattles,  and  his  securities  taken,  under  the  ex- 
pectation that  the  judgment  was  a  lien  upon  the  lands  of 
Wattles,  and  to  be  satisfied  in  preference  to  his  mortgago ; 
and,  in  December,  1819,  this  judgment  was  the  onl}'  obsta- 
cle in  the  way  of  an  absolute  purchase. 

The  result  of  my  opinion  on  this  part  of  the  case  is,  that     ^Jjl-^„  ^ 
the  plaintiff  is  entitled  to  the  benefit  of  his  judgment,  and  one-foarih  of 
to  his  mortgage  also,  upon  the  fourth  part  of  the  premises  ^J^^JJS^ 
purchased  by  Sabin  at  the  Sheriff's  sale,  on  the  20th  April,  Sabin. 
18ia 

As  to  the  other  three-fourths  of  the  premises,  the  res- 
pondent, I  think  is  entitled  to  preference  in  the  satisfac- 
tion of  his  mortgage,  if  any  thing  remains  after  the  pay- 
ment of  James'  judgment,  unless  his  rights  are  affected  by 
other  circumstances  in  the  case,  constituting  the  equities  of 
the  parties.  This  part  of  the  case,  his  Honor  the  Chan- 
cellor thought  decidedly  in  favor  of  the  respondent,  and  It  wm  mot 
placed  much  rdknce  on  the  fact,  that  the  appellant  had  ^^J*"*^  ^^^ 


neglected  to  record  his  assignmait.    It  was  conceded  on  the  in«nt    should 
argument,  that  the  recording  acts,  which  relate  to  the  mill-      '•••'^•^ 
tary  lands,  ha^e  no  a|^ication  to  tfie  premises  in  question, 
they  not  being  a  part  of  those  lands ;  and  this  concession 
destroys  that  part  of  the  Chancellor's  argument,  which  is 
pcedicatad  on  the  necessity  of  recording  the  assignment    I 

know  of  »>  kw  nqoiiiog  the  assigmnent  of  a  mortgage  to  ^'*;L'*' 
be  recorded. 
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ALBANY}       If  notice  of  the  assignment  is  not  given  to  the  mortgagor 
^Dec^^M^  he  is  protected  in  any  payments  he  may  make  to  the  mort- 
Junea       gagee.    And  this  is  the  extent  of  the  risk  run  by  the  as- 
-Uqwj.       signee,  who  neglects  to  give  notice  of  the  assignment 

I  have  already  stated,  that  I  consider  the  appellant's  aa- 
mortmoT  ^  signment  operative  as  to  one-fourth  of  the  premises,  and  as 
alone  neoeHa*  to  the  Other  three-fourths,  it  must  be  placed  upon  the  foot- 
^  Amgnment  ing  of  an  Unregistered  mortgage.  The  respondent's *mort* 
opanted  aa  an  ^^^  ^j^g  recorded  as  an  absolute  deed,  but  was-  never  re- 

unregiataiad      ^  °  r« 

mortgage  aa  to  gisteied  as  a  mortgage.     They  are  both,  therefore,  unre- 

^eediorea-  gistered  mortgages.    (JDey  v.  Dunham^  2  John.  Ch.  Rep. 

pendent  never  189.)     The  second  mortgage  does  not  necessarily  gain  a 

ed  u  a  mort-  preference  unless  registered ;   and  not  even  then,  if  the 

^*!a  aJao  to  be  ^^'^^  mortgagee  has  notice  of  the  first  mortgage.    The 

considered  an  rule,  ^^  qui  prior  est  temp(n'€j  potior  est  jurOf' applies^  uuless 

mwrtSge!'^     the  appellant  has  been  guilty  of  fraud  or  culpable  n^li- 

gence,  by  leaving  Wattles  in  possession  of  the  mortgaged 

.  premises.    Fraud  is  not  imputed,  and  in  point  of  negligence, 

the  parties  are  equal,  "  it  is  a  common  rule,  (say  the  books) 

that  when  of  two  persons  equally  innocent,  or  equally 

blameable,  one  must  suffer,  the  loss  shall  be  left  with  him  on 

whom  it  has  fallen ;  and  here  comes  in  the  other  rule,  that 

the  equities  being  otherwise  equal,  the  priority  of  time  must 

determine  the  right."     {Berry  v.  Mutual  Insurance  Coni" 

pant/,  2  John.  Ch.  Rep.  603.)    It  seems  to  me,  therefore. 

Appellant  that  the  appellant  is  entitled  to  preference  as  to  the  unregis- 

haa  preference  -  *^*^  t       .,         i        i        i.    • 

In  this  view,     tered  mortgage  upon  the  three-fourths  of  the  property  pur- 
chased by  Wattles  at  the  Sheriff's  sale. 
But  if  re-      But  even  if  the  respondent's  mortgage  were  to  have  prefer- 
mortg«^*take  c°ce,  it  could  extend  only  to  the  objects  for  which  the  indem- 
preference,      njty  was  given,  to  wit,  the  Auburn  note,  and  the  Wattles  and 
be  aa  to  the  Granger  debts.    As  an  additional  security,  Wattles  assigned 
^'tfded  to*be  ^^  ^^^  stock,  &c.,  and  some  other  personal  property.    The 
aecored  by  it  parties  have  presented  very  contradictory  statements  as  to 
dent  ha"  o^r  ^^e  amount  of  the  security  afforded  by  means  of  the  person- 
aecority  from  al  property.    Taking  the  accounts  attached  to  the  respon* 
ooffht  to  have  dent's  answer,  it  appears  that  he  had  abundant  security  in 
bonified      jjj jg  property.    And  as  he  knew  of  the  appellant's  judgment 
when  he  took  that  security,  and  did  not  then  doubt  its  valid- 
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himself-  Dec  18^ 


On  Ihe  vbole  .c«9ey  4t|meib«e,,  I  wt4)f  ppiQi<|n^'4Mittrthe      jmpB 
decrae  oiins  Uoffot, the)Qba4cellor|.4shQu(d,  be  reversed.  ^g^ 

King,  Lefferts,  Mallort,  and  Bf^ovjuhx^  Sfioaixx^ 
Gonctuffed jnrtheiseaQlt^pf  the <^[uiuoi^  dQliv^edas  above  by 
the*  Judges. 

C^BAmsiHfieimtQr.  Jn  this . ci^e,  from ^e  facts  detailed  Snmraarj m 
tin  th^  pleadi^gSraod  proofs,  it  appears  that  Johascm  ga^a  a  ^^  ^^^^ 
boQd;  aiid  jyiaifg^ge  4o  Wattles,  to^securethe  payment. of 
.  $1%000,  dated  tb€^  24lh  day  pf  June,  and  legistered  the  17th 
day  of  July,  1817.  The  mortgagied  premises  were  sold  on 
rthe;20th  day  of  Aprili  1918,  by  yirtue  of  executions  on.  sev- 
eral judgments  docketed  subsequent  to  tlie  execution  of  the 
mprtgs)Lge.  WAttles^  the  mortgiigee,  became  the  pmjcba^, 
at  the- sale,  of.  three  parcels  of  .the  premises^  took  a  deed  from 
tfae.Sherifir  andhacLit  recorded  on  the  28th  day  of  the  same 
month.  William  H..S&bin  purchased  one  parcel  of  the 
pi:eiiuse».at  the  .same  sale,  and^  Wattles,  on  the  9th  day  of 
Novembeiv  1818,  assigned  tho mortgage. of.  Johnson  to  the 
appellant,  as  security  for  a  debt  previously  contracted  by 
oaa  Jlleekeri  for  $9331.  WatU^  on  the  ).4th  day  of  Jane, 
1819i  for  a  valuable  consideration,  sold,  in  fee^  the  whole  of 
the  pvnms^  covered  by  the  Johnson  mortage,  to  the  xes- 
poadent.  Prior  to  Uiis  .oonv^ancei  Wattles  had  purchased 
of  Sabin  all  hie  right  and  tille  to  the.  mortgaged  premises. 
But  thi»  purchase  was  not  made  until  after  the  assignment 
of  the  mertgnge  to  the  appellant. 

Tbisi^  a  j^rief  smxwBxy-of  theiacts  in  the  case,  which  I 
have  deemed  BX>8t.  material  in  forming  a  correct  decision. 
Several  other  points- wore  madO)  and  all  very  iogeoiously 
diflouflsed  by  the  cQuni^l ;  yBt  it  ayyiewrs  to  me^  from  the 
view,  I  have ,  taken  joi  the  subjectf  that  •  the ,  real  merits  are     Ma^  ^ 


CQoiiEied  toivery  maa>&w  limits^  and  depend  entirely  on  the  ^^  ^'  ^- 
doetdne.of  mnrgei^  m  a^c^oifsed  and  settled  ia  the  C!ourts  ,fer.       ''^' 
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ALBANY,    of  law  and  Equity  in  this  countiy,  and  that  from  which 
Dec.  1823.    ^^yj^  ^^  system  of  jurispnidenee. 


JaniM  I  will  here  premise,  that  I  consider  this  case,  from  all 

'    Mony.      which  has  been  presented  to  the  Court,  a  fair  contest  be- 

Co  tMt  b*.  tween  bmia  fide  creditors  to  obtain  securities  for  their  les- 

tween     bona  pectivo  debts  or  liabilities,  from  a  debtor  who  was  willing  to 

Me  cwditon.  defi^ud  either  of  them. 

lit  point         I  shall  first,  then,  consider  whether  the  legal  and  equita* 
ble  estates  had  vested  in  Wattles  under  such  circumstances 
that,  in  judgment  of  law,  the  mortgage  was  extinguished  by 
merger  as  to  those  parts  of  the  premises  purchased  by  him 
at  the  Sheriff's  sale ;  and  if  so,  secondly,  whether  that  part 
^^"^        purchased  by  Sabin,  and  quit-<;Iaimed  to  Wattles  after  the  as- 
signment, can,  by  any  rule  of  law,  be  exempted  from  the 
operation  of  the  Johnson  mortgage  in  the  possession  of  the 
respondent     From  all  the  authorities  which  I  have  been 
able  to  examine,  I  consider  the  rule  well  settled,  and  I  think 
Role  m  that  it  a  rule  founded  upon  good  sense  and  justice,  that  when  the 
Md  "*     itaSe  '^8^^  ^^^  equitable  claims  are  united  in  the  same  person, 
eUima  unite  in  the  equitable  title  is  merged,  and  no  longer  exists  except  in 
ST*  equUaUe  special  cases.     In  support  of  this  position,  the  cases  of 
^im  m  merg-  Gardner  v.  Astor^  (3  John.  Ch.  Rep.  53,)  Mills  v.  Camstock^ 
(5  id.  214,)  Staar  v.  Ellis,  (6  id.  309,)  and  Comptm  v.  Ox- 
'  enden,  (2  Yes.  Jun.  261,)  are  explicit  and  decisive. 
Ezeeptioni.       The  only  exceptions  to  this  rule  are,  first,  when  there  is 
a  declared  intention  on  the  part  of  the  mortgagee,  that  the 
equitable  and  legal  titles  shall  continue  distinct;  secondly, 
where  an  Intention  to  continue  the  mortgage  may  be  fairly 
presumed  from  the  acts  of  the  mortgagee ;  and  thirdly,  where 
the  law  will  presume  such  intention  from  the  circumstances 
of  the  case,  without  regard  to  the  acts  of  the  mortgagee, 
which  it  will  do  in  two  cases : — ^First,  when  for  the  interest 
of  the  party,  the  mortgage  should  continue :  And  secondly, 
when  from  the  situation  of  the  parties,  (as  in  the  case  of  an 
y^     .   j^  infant,)  he  cannot  make  his  election.    These  are  all  the  cases 
inai&ent    to  to  be  fouud  in  which  the  mortgage  will  be  deemed  a  sub- 
ebim  ^ihOTid  sistiug  incumbrance,  when  the  mortgagee  has  the  legal  and 
mibiiflt  or  not,  equitable  estates  united  in  himself.  But  when  it  is  indiflbrent 
*  to  the  party,  whether  the  charge  should  or  should  not  subsist 


T. 
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it  always  merges.  Forbes  v.  Moffatt^  (18  Tes.  393.)  Do  ALB^rr, 
the  facts  detailed  in  this  case  bring  it  within  any  of  the  ex-  ^**^^^*^- 
cepdons  above  mentioned?  To  mey  it  is  obvious  they  do  Ji 
not 

The  testimony  taken  in  this  case  shows  most  omclasive- 
ly,  that  there  was  no  declared  intention  on  the  part  of  Wat- 
tles, that  the  mortgage  should  continue.  All  his  acts  and  taoa  t*  wuu 
declarations  before,  at,  and  after  the  sale,  manifest,  most  un-  "*'*" 
equivocally,  an  intention  on  his  part  to  unite  the  titles  and  to 
extinguish  the  mortgage ;  such  as  purchasing  of  Johnson  the 
equity  of  redemption ;  his  silence  at  the  sale,  and,  after  salei 
representing  himself  as  absolute  owner  of  the  premises, 
and  offering  to  sell  them  in  fee.  The  fact  of  his  silence  at 
the  sale,  is  supported  by  every  witness  who  has  testifiedj 
with  the  single  exception  of  West,  who  says  that  he  attend- 
ed the  sale,  and  after  the  property  was  put  up  by  the 
Sheriff,  heard  Wattles  publicly  say,  that  he  had  a  mortgage 
on  the  property  executed  by  Johnson,  for  $12,000.  But 
the  testimony  of  West  is  contradicted,  and  I  think  perfectly 
destroyed  by  the  witnesses  examined,  who  were  present  at 
the  time ;  all  unimpeached,  and  ten  in  number.  And  how 
could  the  declamtion  of  Wattles,  in  relation  to  this  mort- 
gage, be  deemed  public,  even  if  it  were  made  to  West, 
when  the  Sheriff,  and  every  other  person  present,  who  has 
been  examined,  heard  nothing  of  it  In  fact,  it  is  not  to 
be  presuaied,  that  Wattles  should  have  made  such  a  declar- 
ation in  the  presence  and  hearing  of  those  witnesses,  as  he 
had  before  that  time  declared  to  most  of  them,  that  he  had 
purchased  the  equity  of  redemption  of  Johnson* 

Nor  can  I  imagine  that  any  beneficial  object,  as  to  Wat-  jj^^  benefit 
Ues,  could  exist  for  continuing  the  mortgage.  Indeed,  it  was  ^  Wattles 
lor  his  advantage  that  it  should  mei^e ;  for,  by  the  merger,  from  oontmiH 
he  became  absolute  owner  in  fee,  and  went  into  actual  ^  ***•  ™*^ 
possession  of  the  premises,  whereby  he  was  enabled  to  ob- 
tain a  credit  from  the  respondent,  which,  as  mortgagee,  he 
probably  could  not  have  obtained.  ^^  dienm. 

There  are  no  circumstances  from  which  the  law  can  raise  "^T?"    ^^^"n 

which  t0  pre* 

a  presumption  in  favor  of  the  existence  of  this  mortgage,  mme  in  mo- 
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albanV,    either  <m  account  of  any  supposed  advantage  to  Wlittles^  or 

P^^^^'    any  disability  on  his  part  to  make  an  election. 

JuMi  The  mortgage  being  thus  merged,  in  judgment  of  law,  iia 

ifflL.       subsequent  intention  or  act  of  his  could  make  it  a  valid  sub- 

sisting  incumbrance  as  to  that  part  of  the  premises  purchas- 

Moitgagebe-  ^  j^y  j^j^j^  jg^|  |jjg  Sheriff's  sale.    This  is  a  necessary  conde- 
mn one©  mer-  ^  .     .  .    .  ^ 

gAf  M  alwayi  quence  of  the  legal  principle  in  relation  to  merger.    The 
"^  mortgage  bad  become  cancelled,  and  was  completely  ex- 

tinct, so  far  forth  as  the  titles  had  united  in  "Wattles. 
AMignment      The  assignment  of  this  instrument  to  the  appellant,  on 
m^  except  the  9th  November,  1818,  therefore,  passed  nothing,  except 
"^'^^"saWe  ^^  ratwible  proportion  which  that  part  of  the  premises  pur- 
DorehaM,   for  chased  by  Sabin  would  have  to  contribiite.   'The  true  test 
tErt*^ ^pHurt  ^^ ^®  assignee's  rights  is,  what  interest  could  the  tnortga- 
wwiid  hare  to  gee  give  at  the  time  of  executing  the  assignment  ?    Thiat, 
and  that  oidy,  could  pass  to  the  appellant ;  for  Watdes  cotild 
confer  no  greater  or  other  interest  than  such  as  tie  at  that 
time  possessed ;  and  if  he  had  legally  released  thfee-foutths 
of  the  premises  to  Johnson,  from  the  effect  of  this  mortgagei 
before  the  asagnment  to  the  respondent,  it  would  hardly  be 
pretended  that  the  assignee,  uiider  such  circumstances, 
could  hold  the  parts  thus  released,  still  subject  to  the  mort- 
gage ;  and,  in  judgment  of  law,  he  had  thus  released'befote 
the  assignment. 
Aarignee  of      There  is  no  rule  more  distinctly  settled  than  this,  that  die 
ukeif*Mbject  assignee  of  a  mortgage  takes  it,  subject  to  all  the  equiti^ 
to  all  eqnitief,  subsisting  between  the  mortgagor  and  mortgagee  at  the 
time  of  the  transfer.    The  circumstances  of  this  case  cleariy 
demonstrate  the  propriety,  the  justice  and  the  necessity  of 
the  rule,  that  whenever  the  two  estates  areimited,'the  equi- 
table estate  should  merge ;  otherwise,  Bona  fide  purchasers^ 
using  every  possible  precaution'  and  diligence,  might  be  de- 
frauded or  postponed  to  the  assignee  of  a  dormamt  taiort- 

gage- 
Decree  eiTo-      But  the  decree  of  hi^  Honor,  the  Chancellor,  is,  in  my 

Jhat™part"iml!  judgment,  erroneous  as  to  that  part  of  the  premises  pur- 

chBMdby  8a.  chased  by  Sabin.    In  him  there  was  no  legal  estate  into 

As  to  this,  which  the  equitable  could  sink.    The  le^al  and  equitable 

wtSSr*  ''**  estates  were  never  vested  in  Wattles,  he  having  parted  with 
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tba  forod^  by  ^  as^fij^iji^^fljt  ^of^  tbe  mo^tjjftj;^.  to,  tbe  appel-    albany, 
laut  anterior  to  his  acquiring  the  Sabija  title.    Wfl.tt.les^    i>ec.  1823. 


therefore,  had  a  perfect  right,  at  the  time  he  made  the  as-  ^^^^ 
sigDment,  tO;  pass  the  mortgage,  as  to  this  portion  of  the  Moi^y. 
premises,  to  the  appellaj^t  Apdth^t  righjt|  haTing  beei\ 
tUus.  fairly  and  leg^ly  acquired^,  in  th^B  ordinary  course  of 
busioess.  should  ^  not  be  defeated,  or  at  all  afffiicted,  by  a  sub- 
sequent  co^veyan<^.  frofn  Sabin  to  Wattles,  to  which  the 
appellant  wa3  ai^  utter  stranger,  unless,  in  order  to  protect 
himself  against  an  inpiocent  purchaser,  he  was  bound  to 
register  the  assignmctnt 

I,  am  of  opinion,  that  the,  appellant  was  not  bound  by  any  JJ^reooni  Um 
rule  of  law,  (however  prudent  it  might  have  been,)  to  recorfl  awignziient 
the  assignment  of  the  mortgage.    It  is  not  embraced  in  the 
words, of  the  act  relative  to  military  titles :  for  the  premises 
in  question  are  not  included  in  the  military  bounty  lands^  as 
was  assumed  by  his  Honor  the  Chancellor,    Nor  was  the 
appellant  bound  to  give,  notice  of  the  assi^nmeqt  to  any  AMigneeiinot 
person  but  the  mortgagor.    The  case  of  Williams  v.  Sor-  ^^  ^  P][* 
rellj  (4  Yes.  389,)  relates  only  to  dealings  between  mortga-  except   mort- 
g;or  and  mortgagee,  befpre,  notice  of  assignment,  and  has  no  ***** 
application  to  dealings,  between  mortgagee  and  third  per- 
sonsj,  who  are  not  parties  to  the  original  contract.    The  mo- 
neys,  therefore,  that  might  arise  from  the  sale  of  that  portion 
of  the  mortgaged  premises,  or  so  much  thereof  as  would 
amount  to  its  rateable^  proportion^  ou^bt,  in  my  judgment, 
to  have  been  awarded  to  the  appellant 

Much  has  been  ae^d  on  the  subject  of  t}ie  appellant's  prior  ^  Samedy  on 
judgment    In  answer  to  that,  I  will  only  remark,  that  if  i^ilS^* 
any  reliance  is  to  be  placed  on  the  validity  ot  that  judg- 
ment, the  appellant  has  a  clear  and  certain  remedy  at  law 
to  enforce  it,  and  ougfit  not  to  ask  this  Court  or  the  6ourt 
of  Chancery  to  aid  him  for  that  purpose. 

I  am  of  opinion,  that  the  decree  of  his  Honoiur  the  Chan- 
cellor should  be  revetsed,  so  far  as  it  respects  that  portion 
of  the  premises  purchased  by  Sabin,  and  affirmed  as  to  the 
residue. 

ft    J  ' 

Bkonsox,  Clark,  Easton,  XiYWDB,  HIcIntyre,  Ogoen 
Tbokn  and  Wheeler,  Senators,  concuned. 
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ALUANT,        BowKER  and  WoosTER,  SeDatoTs,  were  for  afllrming  the 
^^^^     Chancellor's  decree. 

James 

Hmy.  A  majority  of  the  Court  being  for  a  reversal  of  the  decree 

F         ml  ^^®  following  rule  was  thereupon  entered : 

13.  Rule.    This  case  having  been  heard,  a^d  due  delibera- 

In  wMt*^"^  tion  being  thereupon  had,  and  the  bill,  as  to  the  defendant, 

For  affirm-  Caleb  Johuson,  having  been  taken  pro  confesso — It  is  or- 

Decree  of  re-  DERED,  ADJUDGED  and  DECREED,  that  the  decree  of  the 

▼enaL  (jourt  of  Chancery  of  the  28th  day  of  Oct.  A.  D.  1822,  boj         ' 

and  the  same  is  hereby  reversed  and  vacated.  i 

Order  of  re-        And  it  is  further  ORDERED,  ADJUDGED  and  DECREED,  that 

ceruirn  ***  b«-  ^^  ^  referred  to  one  of  the  Masters  of  the  said  Court,  to  as- 
lauceon  moft-  certain  and  report  the  balance  justly  due  for  principal  and 
'  interest,  upon  the  mortgage  from  the  defendant,  Caleb  John- 

son, to  James  O.  Wattles,  mentioned  in  the  pleadings  in  this 
cause,  and  also  the  balance  justly  due  to  the  appellant,  for 
principal  and  interest,  on  the  bond  from  James  O.  Wattles 
to  the  appellant,  also  mentioned  in  the  pleaditjgs  in  this 
cause. 

Order  of  iale.         And   it  is  further  ORDERED,   ADJUDGED  and   DECREED^ 

that  upon  the  coming  in  and  confirmation  of  the  said  report, 
the  mortgaged  premises,  as  the  same  are  described  in  the 
said  mortgage  from  the  defendant,  Caleb  Johnson  to  the 
said  James  O.  Wattles,  to  wit — All  that  certain  piece  or  par-  , 
eel  of  land,  {describing  the  mortgaged-  premises)  or  so 
much  thereof  as  may  be  requisite,  be  sold  at  public  auction, 
at  the  court-house  in  the  county  of  Onondaga,  or  on  the 
premises,  by  any  one  of  the  Masters  of  the  said  Court  of 
Chancery,  the  said  Master  giving  six  weeks  public  notice  of 
the  time  and  place  of  such  sale,  by  an  advertisement,  con- 
taining a  brief  description  of  the  said  premises,  to  be  inserted 
in  a  public  newspaper  printed  in  the  said  county,  and  a  copy 
thereof  to  be  affixed  on  the  outer  door  of  the  said  court-house ; 
and,  further,  that  the  Master  making  such  sale  execute  to  the 
purchaser  or  purchasers  of  the  said  premises,  a  good  and  suf- 
And  how  to  ^^'^^^  ^®^  ^'  deeds  of  convejrance  for  the  same,  and  out  cl 
diipoM  of  pro.  the  proceeds  of  such  sale  pay  to  the  solicitor  of  the  appel- 
lant, the  appellant's  costs  in  the  Court  of  Chancery  to  be 
taxed,  and  also  the  balance  so  reported  to  be  due  to  him,  up 
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on  the  aforesaid  bond  and  judgment,  with  interest  from  the    albant, 

IWs  1823 

date  of  the  report,  taking  receipts  for  such  payments,  and         ' 


filing  the  same,  with  the  report  of  such  sale ;  and  that  he       J«m« 


T, 


bring  the  residue  of  the  proceeds,  if  any  there  be,  into  the  Mony. 
said  Court  of  Chancery,  to  be  aj^lied  imder  the  order  of  the 
said  Court,  towards  the  pajnnent  of  any  balance,  to  be  as- 
certained as  the  said  court  shall  direct,  that  may  be  found 
due  to  the  respondent,  Davenport  Morey,  from  the  said 
James  O.  Wattles ;  and  that  the  Blaster  make  report  of  his 
proceedings  in  the  premises,  with  all  convenient  speed. 

And  it  is  further  ordered,  adjudged  and  decreed,     To    delirer 
ihat  the  said  Caleb  Johnson  and  Davenport  Morey,  on  the  tiu«d«edi,Ac. 
request  of  the  complainant  pr  his  solicitor,  or  of  the  purcha- 
ser or  purchasers  of  the  said  mortgaged  premises,  deliver 
over  all  deeds,  demises  or  writings,  whatever,  relating  to  or 
concerning  the  said  mortgaged  premises. 

And  it  is  further  ordered,  adjvdoed  and  decreed.  To  deUror 
that  the  said  Davenport  Morey,  and  aU  persons  claiming  nSJiTwir  ^ 
under  him,  or  who  have  come  into  the  possession  of  the 
mortgaged  premises,  pendetite  lite,  deliver  and  yield  up  the 
possession  thereof  to  the  complainants,  or  to  whomsoever 
shall  become  the  purchaser  or  purchasers  thereof  at  said 
sale,  on  his,  her  or  their  producing  to  the  said  Davenport 
Morey,  or  to  the  person  or  persons  in  the  possession  of  the 
said  mortgaged  premises,  the  deed  executed  by  the  Master 
pursuant  to  such  sale  as  aforesaid,  or  that,  in  default  thereof, 
a  writ  or  writs  of  execution  issue,  for  the  purpose  of  putting 
such  purchaser  or  purchasers  into  such  full  and  peaceable 
possession. 

And  it  is  further  ordered,  adjudged  and  decreed, 
that  the  record  and  proceedings  be  remitted  to  the  Court  of 
Chancery,  that  this  decree  may  be  fully  executed. 


citot 

apinilaiit 

WvLtiiAM  He]»»v,  mqiotidait 


A  eMfV«ytttM  of  prtptHy  aksolnfe  ip  tertnn  if  iatcndoi  bf  tiie  psHin  to  Mm 
ft  Meurity  for  a  debt,  is  a  nMrtgagp : 

And  this,  whether  the  iDtention  is  manifested  by  a  writtendefeasanoey  eza* 
eifted  sbni4tfmeoitel)r  with'  tb^  eOnVe3rance,  or  by  the  parol  declarations  or 
fliB  a^U  of  the  partiei. 

Hi  Wia  mdebM  io  a  on  phmfaMiy  itotot  •TffitS,  ami  etcnttfted  an  ««%&• 
flMBt  to  C.  ahaokit*  itf  iU  taniia»  of  a  ittoitgag«  which  H.  faoU  apuml  om 
D.  for  (1065  03  ;  and  C%  and  H.  at  the  tame  time  dMtrogred  the  aotoa: 
ftnd  C.  executed  to  H.  a  writfhgf,  by  which  he  promised  to  sell  the  mort- 
gage to  H.  if  he  would  pay  C.  9^25  by  a  certaiik  day ;  and  H.  failed  in 
the  paymoftt;  aiidC.  dedarad  oeTtsNd  tines  Befers  titeday  of  p«ynieiit» 
«khfch»beldtl»  aM^dikwnt  a»  serarity  for  bivdett;  HeU^  thai  tbe.M^ 
rignment  was  a  mortgage^  and  not  a  conditioQal  aal« } .and  that  H.  laiipil 
redeem  on  paying  the  debt  due  to  C.  with  interest 

'lliete  is  no  exception  to  the  rule,  that  a  conveyance  which  is  once  a  mort- 
gage fe  always  a  mestgage. 

No  ftgre^meut  hi  a  moMgaga,  t*  diang«  it  into  aa  abiotetei  c<»f«yaaeto  upcm 
,«iy  eTODt,  w91  be  allowed  to  prevail  by  a  Court  of  ChaiMeiy, 

Appeal  from  the  Court  of  Chancery.  On  the  8tb  Fefani- 
ary,  1819^  Frederick  Davisr  exeoutod  to  the  respondent^  hia 
INTomissory  note  and  mortgage  for  9L06&  03,  with  interest. 
£n  March,  ISld,  the  respondeat  purchased  of  the  appellant 
a  span  of  horses,  waggon,  &c.,  for  $285.  Of  this  sum,  76 
dollars  were  paid  when  due.  The  remainder  was  payable 
the  1st  January,  1880 ;  but  was  not  paid  at  that  time.  On 
the  9th  July,  1821,  the  respondent  filed  his  bill  in  the  Court 
of  Chancery  against  the  appellant  and  Davis,  stating,  among 
other  things,  that  on  or  about  the  16th  February,  1820,  tlie 
appellant  demanded  payment  or  security  for  the  balance, 
amounting  as  he  alleged,  to  $236  ;  and  offered  an  extension 
of  credit  to  the  1st  October  following,  if  the  respondent 
would  give  security ;  that  the  respondent  agreed  to  secure 
the  payment  at  the  time  proposed,  by  pledging  the  mortgage; 
and  an  assignment  was  drawn  accordingly,  which  the 
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p9ndflB%rappcNnd  waaib^  waf  o£  pMge,.«Dd  which  he  sign^ 

ed  by^aialiiBg  kwrnsuw*,  wid  it  wat  witQeoapd;  byonaibk    ^^^^^^ 

steftdvwfaoal8Ofmd0hi»mailr|iMMm;tti^rasp()nd«m  iwwiu       OMi 

natflr-bdng^  aUa  to  writer  ov  lead:  wiiliiig^  wl  no^ftinr  pei« 

son  being  pvoMiU ;  thut^tbeappeHiittty  a^tfajo  aaiM  time,  e^ 

eeuled  a  written  agieemfttt'to^b^  mqxmdeittti  which  die]at* 

ler  aappcoed  wmiiiiii  afrvMvent'to  re-dalivet  to  him  the  motii 

gage,  on  his  paying  the  balance ;  but  which  he  afierwaids 

dt0covQrai;aQiUainid^  atvstich  ifegrewieot    The  obfi^t  of 

the  bill  wa$r  loriied^etiiy  and  Ibr  tiio  i^-assigiunent  and  teei 

eksiivo  of  the  original'  mortgagiaj  &d^ 

The  aoawerof  the  appelfaui^  adauHed  that  the  a98jgnnv«l 
was  for  the  t28ff|  bttt  iAsieled  fiha^  it  wes  absohue)  and  was 
so  understood  bjr  the  paitiea  The  answer  further  admHed^ 
that  alteff  the  assignment  wae  ecEeenled,  the  appellant  teldt 
the  lai^iiden^  he  would  re-sell  and  re^assig^the  mortgage^ 
if  the  nyspondent  would  pay  him  the  ^25  dollam ;.  and  tiisA 
the  appeMant  djew  and  signed  a  writings  hjr' whieh  he  agneed 
to  sell  the  moftgage  to  the  respondeail  fbi  $2^)  if  that  sum 
was  paid  by  the  first  day  of  October,  then  next ;  that  the 
reason  of  the  mortgage  being  said  at  sucA  a  i^ednced  price 
was  the  reqpondeiit'»  apiffahensioA,  that  he  should  lose  the 
aaoney  due  upon  it,  by  reasoo  of  a  supposed  fiiiture  of  title 
to  the  mortgaged  psemiaes ;  that  he,  for  this  reason,  oifiered 
to  sell.the  mortgage  to  the  appellant  on  the  terms  finally 
agraed  upon.  Thean^wer  admitted  the  respondent  to  be  in* 
leepaide  ef  wEitingy  or  reading  wntinff ;  but  defied  that  JUU 
^ead  wasso^ 

Proofs  wave  taken  in  i3»  eause ;  endlblstead  swme  ttai| 
the  assignment  was  made  under  an  agieement,  that  if  Ae 
226  dollars  were  pilid  by  the  1st  October,  the  raoftgoge 
should  be  re-ddiveredt  and  that  tiie  appdlant  declared,  afe 
dte  time,  that  he  to(4c  the  assignment  merely  as  security  for 
that  sum,  and  gave  a  writing  to  the  ef^^  that  if  the  naoney 
should  be  paid  by  the  first  October,  then  the  mortgage  should 
be  re-essigned ;  but  if  the  money  should  not  be  then  paid, 
the  appellant  should  hold  the  mortgage. 

In  Pebraary,  1800^  Ihe  appellant  dedaied  to  one  fiarkBr, 
thet  he  brid  the  auvtgnge  as  aeenrity  ibr  Htoney  due  ftom 

• 
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ALBAKTi    the  Tenpondent,  and  if  it  was  not  paid  by  the  next  falli  ha 
^^^^^^'    should  hold  the  mortgage.    He  repeated  the  same  declam- 


Giaik       tion  to  Barker,  at  a  subeeqnent  day,  before  the  money  was 


T. 


B^Biy.      due,  and  after  it  became  due  he  told  the  respondent,  in  the 

presence  of  Barker,  that  the  day  had  been  when  he  (the  res- 

pcmdent)  might  have  saved  himself,  but  he  had  not  stirred ; 

'  that  it  was  then  too  late,  and  he  (the  appellant)  meant  to  cot 

and  scar. 

On  the  part  of  the  appellant,  the  proof  was,  that  the  res- 
pondent declared  to  one  Eldridge,  that  he  had  sold  the  mort- 
gage  to  the  appellant,  and  did  not  care  whether  he  ever  got 
any  thing  upon  it  or  not,  and  gave  as  a  reason  for  selling 
it,  at  a  reduced  price,  that  he  apprehended  losing  it  on  ac- 
count of  a  reported  fiiilure  of  title  to  the  mortgaged  premi- 
ses. He  made  a  similar  declaration  to  one  Barker,  adding 
that  if  he  paid  the  appellant,  the  latter  was  to  sell  him  the 
mortgage  back  again.  He  also  declared  to  one  Colton  that 
he  had  sold  the  mortgage  to  the  appellant,  and  had  been 
paid  to  his  full  satisfaction.  He  made  a  similar  declaration 
to  one  Van  Auker. 

The  226  dollars,  duo  from  the  respondent  to  the  appollant, 
were  secured  by  the  promissory  notes  of  the  former,  which 
were  destroyed  at  the  time  of  assigning  the  mortgage.  In 
February,  1821,  the  respondent  tendered  to  the  appellant  the 
debt  due  to  him,  and  in  April  following,  he  forbade  Davis* 
paying  the  money  due  on  the  mortgage,  to  the  appellant ; 
notwithstanding  which,  on  the  28th  May  thereafter,  Davis' 
obtained  the  appellant's  release  of  the  mortgage,  on  paying  a 
part  and  substituting  other  security  lor  the  residue. 

The  Chancellor  decreed,  that  the  assignment  was  by  way 
of  mortgage — that  the  defendants  below,  or  one  of  themi 
should  pay  the  balance  due  on  the  original  mortgage,  with  the 
costs  of  the  suit,  and  that  the  mortgaged  premises  should  be 
held  chai^ieable,  &c 

The  reasons  of  the  (late)  Chancellor,  for  this  decree,  were 
thus  assigned : 

It  is  clearly  established  by  the  answer  and  the  proofs,  that 
the  bond  and  mortgage  were  assigned  by  the  plaintiff  to  tha 


T. 
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lefendant  Clark,  by  way  of  mortgage,  to  secure  the  pay-  jilbanTi 
ment  of  $295  by  a  giren  day,  and  any  agreement  that  the  ^^^  ^^^' 
assignment  was  to  be  an  abeotutesale,  without  redemptioni  Ckok 
upon  default  of  pajrment  on  the  day,  was  unconscientious! 
oppressive,  illegal  and  void.  The  equity  of  redemption  still 
existed  in  the  plaintiff,  notwithstanding  any  such  agree- 
ment 

There  is  no  principle  in  Equity  better  settled,  than  that 
evei^  contract  for  the  security  of  a  debt,  by  the  conveymnce 
of  real  estate,  is  a  mortgage ;  and  all  agreements  ci  the  par* 
ties,  tending  to  alter  in  any  subsequent  event  the  original 
nature  of  the  mortgage  and  prevent  the  equity  of  redemp- 
tion, are  void.  If  the  conveyance  or  assignment  was  a  mort- 
gage in  the  beginning,  the  right  of  redemption  is  an  inse- 
parable incident,  and  cannot  be  restrained  or  clogged  by 
agreement  Though  the  conveyance  be  absolute  in  terms, 
yet  if  the  intention  appear,  to  make  the  estate  redeemable, 
it  will  continue  so  until  foreclosure ;  for  the  maxim  of  Equity 
is,  that  the  estate  cannot  be  a  mortgage  at  one  time  and  an 
absolute  purchase  at  another.  This  is  an  elementary  rule 
on  this  subject,  and  the  object  of  it  is  to  prevent  imposition 
and  fraud  on  the  mortgagor. 

The  original  design  of  the  assignment  in  this  case,  being 
admitted  to  be  by  way  of  pledge  or  mortgage  for  a  debt,  and 
this  design  being  contained  in  a  collateral  instrument  execu- 
ted concurrently,  by  the  defendant  Clark,  it  seems  to  put  an 
end  to  all  question  as  to  the  right  of  redemption.  And  upon 
a  tender  of  the  226  dollars  with  interest,  in  February,  1821, 
the  plaintiff  was  entitled  to  a  re-assignment  of  the  bond  and 
mortgage ;  and  any  payment  and  discharge  of  the  mortgage, 
afterwards,  by  negoiiation  between  the  two  defendants,  was 
fraudulent  and  void  as  respected  the  plaintiff.  It  is  satis- 
factorily shown,  that  the  defendant  Davis  had  notice  of  the 
plaintiff's  claim  upon  the  bond  and  mortgage,  prior  to  the 
negotiation  and  settlement,  between  him  and  the  defendant 
Clark,  and  the  same  was  made  at  his  peril  and  in  his  own 
wrong.  It  was,  according  to  my  judgment  of  the  facts,  a 
fraudulent  combination,  between  the  two  ddendants^  to  de* 
prive  the  plaintiff  of  his  rights. 


^^^^*    witb.greati9JU9t^a^itiisiucr€4ibl^  thj^the^^ 
QlMfe      agreed  >to  9$ill  afesoiytit^y,  a  bpqd  a,w]|  n^curtge^  ^4\  s^purecv, 
B^^^      (for  nothing;  appear^/ to,  gmns^y  tbi?  presUjOiptioQ,)  for  up 
waxdff  of  UKtO  doUa^  fo£  the^gro3dy.i9a4etua|ei  ,sum  of  2^ 
doUan.    The  right  of  rad^mptioQ  rest^  ia  ti^s^casQ  uppn  the . 
most  obvious  principles  of  Equity.    It  is  just  and  prppegr, 
tfaatiQlark  should  pay  tha  balance  du^toth^  plfLiA^iffi  since 
he  haf  appcpprialjad,  tha  hood  an4  mortgage  to  his  ow^  uae 
and  discharged  the  sameiafka:  receiving  payinent  of  part 
and  taking,  new  security  on  new.  tenm  fof  the  r^idue. 

SL  Mi  HoplAna^  for  tha  appeUaiU,  qiadcf^tba.fpUQ^ng 
poiola: 

lu  The.  difitini^t  ground  <^  the  h^i^frim^andAnj^osir 
Hon.  in  the  tenna  of  the  writings ;  the  contrapts  being  fraudu- 
Uuuly  stated  to  aa  unlettensd, man.  But  thia.gTouqd  is  aban- 
doned when  the.intercogatoriea  are  dra,wn  Ufv  aud  is  not  at 
a}l  8mq;)orted  by  tb^  te^fimpny^  npr  r^U^A  upon  in  the  de- 
erea. 

2<  AU  the.  testimony  of  the  cpn^plainaat  b^pw  gpes,  only 
to  aller  a  wri^tten  conXracI^  by  parol,  or,  to  a?t  up  a  coi^ct 
by  parol,  against  the  terms  of  a  written  cpptracJ; 

3.  The  decree  goes  uppn  the  ground,  neitih^i;  of  the  fraud 
alteg^  in  the  hiUt  nor  t^^  p^urol  matter  shown  in,  evidence 
againiit  th^  writingr— but  upon^  the  g7roun4  tba^  the  papers^ 
aa  they  standi  constitute  a  qaortgaga— T^hereas  i^n  the  case 
aa  proven,  it.  is.  not  a  tnprtgagei  but  a  conditional  s^le. 

4  AU  thA  all^igationa,  pf  fraud  ix^  the  ^j^Uan^  lure  com- 
pletdy  disproved, 

6.  Thifl  waa  thecaae  of  a  contw^t  of  ha:;ard>  and  is  no 
move  to  be  altered  by  the.  event  of  the  risk  iii^  question,  than 
a  obance^  in  a  Iptfar.^  or  a|tx  insuianpe^ 

6.  The  i^efspandant  had  no  claim  uppi;]^  li^yis  fo^  payment, 
vifhot^  ofiHring  him  an  indemnity. 

In  support  of  the  3d  point  he  iteilied  upon  thefapt,  that  at  thq 
time  of  the  assignment  th^  propus/sory  notes,  giv^n  by  the  re- 
qxmdwt  for  the  debt,  w^re  ^rnendf^rod  and  destroyed.  He 
said.  Ifaa  original  debt  was  gon^  There  cannot  be  a  mortgage 
unless  to  secure  a  debt ;  but  Henry  was  left  under  no  obligation 
to  pay.    Had  the  assignment  proved  unavailing,  or  the  moit- 
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gage  from  Davis  unpicdnctive,  the  appelltot  ^wotild  hate  ^aukibt, 
been  without  remedy.    A  personal  oblightiori  ta  |iay  Is  of  tile   'P^.i«3. 
essence  of  a  moitgage.    The  tmii^actkm'bet  ween  ttiesepar-      'Cli^k 
ties  was  a  mere  accord  and  satisfaction  for  the  debt.  Whete     -^bJaj 
the  giantee  of  lands  sutgect  to  a  liiznDed  power  of  t^dtimp- 
tion,  has  not  all  the  remedies  of  a  'mortgolgee,  Ihe  ^nvejr- 
ance  is  not  a  mortgage  but  a  limited  sale.    Therefore,  where 
lands  were  conveyed  in  lieu  and  satisfaction  of  a  portion 
charged  on  them,  with  a  claite  of  redemption  if 'the  portion 
were  paid  in  ten  years,  there  being  no  covenant  for  the  pay-    ^^l?^*"* 
ment  of  the  portion,  nor  any  collateral  ieciuity,  a  tedemp-  BftU-^Be^ty, 
tion  was  refased  after  ten  years ;  ft>r,  if  the  produce  of  a  ^^Jjv  j^  g^g 
sale  of  tiie  land^  were  insufficient  to  dischaige  the  portion,     <f)  Wtomr, 
the  grantee  could  have'  no  remedy  against  the^  grantor,  to  c2l89.  i  jBq. 
recover  the  deficiency.(a)    TTie  fair  criterion,  in  Equity,  to  o"^'^"  ^^* 
determine  whether  a  deed  be  a  mortgage  or  not,  is,  ar^  the  Ru^ei,       i 
remedies  mutual  and  reciprocal  ?(()    Has  the  grantee  all  ^^H^chfar  s^ 
die  remedies  that  a  mortgagee  is  entitled  to?    This  is  like  ud  the  cmm 
&  lottery  or  insurance  transaction.     A  discouut  is  allow-  skinner  ^  r. 
ed  by  way  of  premium,  and  the  assighment  is  witfaoUt  *e-  f'^^l  «^ 

course.  535,  per  Kent, 

Ch.     Skinner 
T.  Dayton,  17 

S.A.  Footf  for  the  respondent,  stated  the  following  points :  John-      Rep. 

1.  The  Court  of  Chancery  will  always  relieve  against  a  oer,'  cJ  jTSl 
forfeiture,  or  loss,  resulting  from  the  non-payment  of  money  x^L  ^ 
on  the  day,  if  compensation  can  be  made ;  and  interest  of  ManUne  V. 
the  money  is  always  held  to  be  an  adequate  oempensa-  ^^  ^  ^*"' 

tion.(c)  Tu^ ^*^  ^' 

2.  An  absolute  conveyance  of  real  or  personal  properly,  johl  ct  Rep. 
with  an  agreement  to  re-convey  in  case  a  sum  of  money  is  ^^'chu^lT'il 
paid  by  a  certain  day,  is  a  mortgage.(el)  John.      '305. 

3.  Every  conveyance  of  real  and  personal  property,  made  ^JJJ^  jjsJ; 
with'  a  view  to  secure  a  debt,  is  a  mortgage — aftd  it  will  be  Manlove  r. 
80  regarded  in  Equity  if  the  object  of  the  conveyance  is  made  iim,3 Veni.84 
out  by  parol  or  written  evidence.  The  facts  in  this  case  1^9^^^- 
show,  that  the  object  of  the  assignment  of  the  note  and  fttort-  (e)  i  Pow. 
gage,  was  to  secure  the  $226  due  to  Clark.(6)  to  154  ^MiS 

4.  Any  agreement  made  at  the  time,  or  subsequent  to  Ch.4i4to4i8, 
khe  giving  of  a  mortgage  without  any  new  con^idefratidn,  ^  by  SbMe 
tending  to  embarrass  or  defeat  the' right  of  redempficvr'-dler  !?22?*}**  "* 
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ALBAKTi    forfeitnie  of  the  mortgage,  is  held  in  Equity  to  be  illegal,  op 
'^'^^    preasive  and  ▼oid.(/) 


ciaik  6.  The  conduct  of  Clarke  merits  the  abjudication  of  coata 

'Bmay*      against  him. 

He  remarked,  that  in  Dunham  v.  iJ^y,  the  defeasance  was 
executed  more  than  a  year  after  the  deed,  yet  holden  a  mort* 

Hopkins^  in  reply  said,  no  attempt  is  made  to  answer  the 
appellant's  point  grounded  <m  the  statute  of  frauds.  A  seal- 
(g)  Vid.  Oil-  ^  instrument  cannot  thus  be  defisated  by  parol.(^)  Nor 
9^<^^^'  has  the  objection,  that  an  agreement  in  restraint  of  the  right 
Repu  590,  tnd  to  redeem  is  void,  any  application  to  this  case.  Here  never 
citodl^R^  ^^  ^^y  ^S^^  ^  redeem.  The  assignment  was  absolute 
&  MitcheU,  from  the  nature  of  the  transaction.  The  debt  was  destroyed 
^'  at  the  moment  of  its  execution  and  all  collateral  remedy 

gone.  Suppose  the  mortgage  had  turned  out  to  be  not  worth 
fire  straws — ^we  never  could  have  recovered  the  balance,  of 
Henry.  It  was  a  mere  conditional  sale,  wiihin  the  case  from 
Ball  ic  Beatty,  and  the  condition  precedent  not  being  per- 
formed, we  are  under  no  obligation  to  re-convey. 

Bill  WooDWORTH,  J.    The  bill  states  that  at»the  time  the  as- 

signment was  made,  the  appellant  declared  it  was  by  way 
of  pledge,  and  that  the  instrument  in  writing  delivered  to  the 
respondent  was  an  agreement  to  re-deliver  the  mortgage  on 

^^i»^«t'  payment  of  $225.  In  the  answer,  the  appellant  alleges,  it 
was  an  absolute  sale  and  transfer,  but  he  admits  that  he 
agreed  to  re-sell  and  re-assign,  if  the  respondent  paid  $225, 
on  or  before  the  first  of  October,  then  next ;  that  he  wrote  and 
signed  an  instrument  to  that  effect. 
Habted'i  William  Halstead,  a  subscribing  witness,  testifies,  that 
Clark  gave  Henry  a  writing,  which  specified,  that  if  Henry 
paid  the  money  by  the  first  of  October,  he  was  to  re-assign ; 
if  not,  Clark  was  to  hold  the  mortgage.  This  does  not  vary 
matenally  from  the  writing  stated  in  the  answer.  There  is 
no  magic  in  the  words  ^'  agreeing  to  sell  the  mortgage^  to 
distinguish  the  case  from  an  agreement  to  re-assign.  Hal- 
sted  is  not  contradicted  as  to  the  fact,  that  the  assignment 
was  received  as  a  security. 


evidenoe. 
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There  is  proof  that,  afterwards,  the  respondent  admitted    \LB/Ljrrt 
it  was  1^  sale,  and  the  appellant  admitted  it  was  a  security.      ^^^  '^^' 

Without  reference  to  the  construction  which  the  law       Glut 
would  put  on  the  transaction,  I  am  satisfied,  that,  at  the  time,      Hrarr. 
neither  party  considered  the  assignment  an  absolute  sale.  If 
it  was  not,  the  respondent  had  a  right  to  redeem  and  is  not  ^^^ ^vabbl 
barred  by  non-payment  at  the  day.  moftgife. 

The  case  warrants  the  inference,  that  Clark  supposed  the     q^^^ 
papers  were  so  drawn  as  to  defeat  the  right  of  redemption,  poMd     there 
if  there  was  a  failure  of  payment,  and  that  the  word  ^*  sell"  ^HSJmfSnL 
was  inserted,  instead  of  the  more  appropriate  term  re-cas^ign^ 
80  as  thereby  to  obtain  a  mortgage  of  $1065,  for  the  inade- 
quate consideration  of  $225. 

The  whole  operation,  «eems  to  be  devised  for  the  pur-  Operation  wm 
pose  of  overreaching  an  ignorant  man  who  could  neither  !*  ^'I^I!!.^ 
read  nor  wnte.  men. 

There  cannot,  however,  be  any  doubt,  ihat  the  writing  writing  wm  n 
executed  by  the  appellant  was  per  se  a  defeasance  merely.  ^foMn>M»- 
On  what  terms  was  the  appellant  to  sell  ?  Not  for  the 
value  of  the  security,  but  the  amount  of  the  original  debt 
not  equal  to  one-fourth  of  the  mortgage.  This  speaks  a 
language  not  to  be  mistaken.  The  instrument  must  be 
constructed  as  a  covenant  to  re-assign« 

The  right  to  redeem  is  carefully  protected  by  Courts  of  ^i^t  to  re- 
Equity.  They  will  not  suffer  an  agreement  to  prevail,  that  f^^"^*^^' 
the  estate  shall  become  an  absolute  purchase  in  the  mort-  , 

gagee,  upon  any  event  whatever.  The  reason  of  the  rule 
is,  because  it  puts  the  borrower  too  much  in  the  power  of 
the  lender,  who  being  distressed  at  the  time  is  generally  too 
much  inclined  to  submit  to  any  terms.  There  is  no  excep- 
tion ta  the  rule,  "  once  a  mortgage,  and  always  a  mortgage."  g^^*  J^wnwa 
(1  Mad.  413.)  No  agreement  of  the  parties  can  affect  mortgage, 
the  doctrine  as  to  redemption  in  a  Court  of  Equity. 
[n  Seton  v.  Slade^  (7  Yes.  Jun.  273,)  Ld.  Eldon  observes, 
^  you  shall  not  by  special  terms,  alter  what  this  Court  says 
are  the  special  terms  of  that  contract."  I  refer  to  the  follow- 
ing cases  which  fully  support  these  principles.  2  Cha.  Ca. 
68, 169, 147.  Toomes  v.  Conset,  3  Atk.  261 :  1  Vem.  8^ 
3a   Ihyer  v.  LMngstm^  1  P.  Wms,  268. 


83B  CASES  IN  THE  COURT  OF  EBBOB8 

▲LBANYj       The  respondent  in  April,  1821,  gave  aotice  to.Damtiiat 
^         he  should  look  to  him,  and  forbade  his  makipg  faymsnt  to 


ciaik       Clark.    In  May  foUowingi  Davis  made  a  settlement  inth 

Heniy.      Claxk,  and  accepted  a  dischaige.    He  appears  to  have  bean 

^  ^         fuUyapprised  of  the  dicumstances,  and  took  upon  himnlf 

BtTii.  the  risk  of  beii^  answerable  to  the  respondent    He  cannot 

justly  complain,  in  being  made  Uable  for  the  balance  that 

may  remain  due  after  execution  against  the  appellant  shall 

hare  been  executed  and  exhausted. 

I  am  of  opiqion,  that,  the  decree  of  bisHonor,^  the  Chan- 
cellor, be  affirmed. 

Sutherland,  J.  concurred. 

Savage,  Ch.  J.  (after  stating  the  facts.)     I  concur  fully 
in  the  opinion  given  by  his  Honor,  the  Chancellor.     The 
assignment  was  intended  merely  as  a  security,  and  not  as 
an  absolute  sale.    Such  was  the  understanding  of  the  wit- 
ness, Halstead,  and  such  is  the  reasonable  construction  up* 
on  the  acts  of  the  parties. 
^^*'****^»      That  a  deed,  absolut^n  its  face,  but  accompanied  by  an 
parol    defea-  agreement,  in  writing  or  oy  parol,  operating  as  a  defeasance, 
JJJJ^^J^JJ"    *  is  a  mere  mortgage,  is  perfectly  well  settled.  {Dey  v.  Dun- 
hafUj  2  John.  Ch.  Rep.  189.  Patersan  v.  Clarke  16  John. 
Rep.  205.) 

The  character  of  the  transaction  between  the  parties 

being  established,  the  rights  of  mortgagor  and  mortgagee 

are  easily  ascertained. 

No  agree-      It  is  a  well  settled  principle,  that  Chancery  will  not  suf- 

to*"*  *w*^  ^®'  *^"y  agreement  in  a  mortgage  to  prevail,  which  shall 

inoifgige  into  change  it  into  an  absolute  conveyance  upon  any  condition 

abieiiite  deed.  ^^  ^^^^^  whatever.  {Howard  v.  Harrisy  1  Vern.  190.  James 

Once  amort-  V.  OadeSj  2  id.  402.)  "Once  a  mortgage,  always  a  mort- 
mOTt««!^  *  gage.''  In  Newc%mb  v*  Bonhan,  (1  Vern.  7,)  where  an  ab- 
solute conveyance  was  given,  with  a  defeasance  upon  pay- 
ment of  £1000^  during  the  life  of  the  grantor,  and  the  gran- 
tor covenanted,  that  it  should  never  be  redeemed  after  his 
death ;  yet  redemption  was  decreed. 
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Charles  Wilkes  and  The  President^  Dirsgtorsi 
AND  CoM<»ANY  ot  tHE  Ba:^  OP  New  York,  plain- 
tifts  in  error. 

agaitist 

Et>^AAD  Liof*.  «»  ftefii.  Medcep  Edek  and  Johk  Wooh, 
otherwise  called  Joiti^  Wood,  Junior,  assignee  of  Med- 
cep Eden,  defendant  in  error. 


fi.  Sbd  in  September,  1798,  hxnng,  by  his  laA  wOl,  dfttod  AmgoA  39, 17?8, 
devised  lands  to  his  son  Jose|Ai,  in  IM ;  and  (Aher  IsikIs  to  bis  son  Med- 
ebff'mfeei  aiid  added,  *< It  is  mj  will,  and  I  de  ordsr  and  dppoint,  that 
if  flithar  of  my  tiud  Sons  ^honld  de^ft  this  Uftt  isttibnC  Ims/wI  issw,  his 
share  or  part  shadl  go  to  the  itereliwr;  aad,  in  case  sf  both  their  deaths, 
without  lawful  issne,  then  I  give  all  the  property,  dtc  to  my  brother 
John  E.  of,  Ibo.  and  sister  Hannah  J.  tit  &&  and  th^  hein"  Joseph, 
Ottb  ef  thti  sons,  died  in  August,  1819,  #ithoaft  hiwlbl  issue,  leaving  his 
brodisr  BL  sorrivmf,  who  aftenhu4i  died  on  the  96th  July,  1819,  with- 
out lawftilissve:  ileM«  that  on  the  deidfti  of  the  teiritatoi's  son  J«iseph»  the 
fimitatian  over,  wUoh  was  good  as  an  eKoedtoijr  devise,  vested  in  M.  tito 
surviving  son: 

And  per  Stalbid,  Clhaaot»lldr,  ttttedrring  i^ith  the  Court  beloW,  the  devise  hi 
feb  fkvor,  having  tekea  sfibot«  ceeuMd  to  be  ezeentory,  and  he  beeame 
deised  in  fee  taa,  by  iMcenary  impUcstiok  tff  law,  with  amhahkder  ex- 
paetaut  m  (kvor  of  John  E.  and  Hannah  J.  the  bratfaer  arid  sister  of  Che 
testator;  and  by  tbtae  «f  Oie  lAatttteof  the  99d  of  FefaNiSry,  1786,  dbeU 
Ishfaig  estates  ti^,  M.  beMme  seised,  m  fee  simple  afawtete,  of  all  the 
estate  devised  to  his  brother  Joseph. 

But  per  Cramer,  Senator,  the  devise  to  John  R  and  Hannah  J.  wm  origi- 
nally limited  upon  too  remote  a  oonUngency,  to  wit,  an  mdehnite  failure 
of  imne  in  the  two  pravioos  devisees.    This  not  being  qualified,  like  tha 
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iThe  respondent  Was,  in  this  case,  clearly  ^filled  W  te-    xvBknt^ 
deem ;  and  the  decree  of  the  Chancellor  should  be  ainttaa-  ^ 

«d. 

This  being  the  unanimous  opinion  of  the  Ccrurt,  tl  was  ultk. 
theretipon  ordered,  ADJtDdED  AifD  decrHed,  that  the 
decree  of  his  Honor,  the  Chancellor,  made  in  diis  caose,  be 
in  all  things  affinaed ;  and  that  the  appellant  pay  to  the 
te^pondtot  his  costs  in  this  Courts  to  be  taxed ;  and  that 
the  record  and  proceedings,  Ac,  be  remitted^  <fcc* 


334 


CASES  m  THB  COURT  OF  SRHOSS 


ALBANTi 
Dec.  1833. 


devMW  orer  to  Medoefi  by  the  wonl  mirowar,  the  last  deviie  ww  fvid  §at 
thie  reaioiL 

No  divaion  of  the  Comt  was  taken  as  to  the  g^roond  upon  which  thej  da- 
nied  operation  to  the  last  derise ;  bat  they  voted  gengraUy,  to  affirm  tli# 
judgment  below. 

A  penon  holding  land  by  deforeenunt  merely»  cannot  lery  a  fine  so  as  te 
affect  or  bar  a  stranger  to  it :  . 

And,  accordingly,  B.  having  purchased  Joseph's  interest  b  his  lifetime,  and 
levied  a  fine  thereof;  keld^  that  this  would  not  bar  the  right  of  Medoef. 

When  the  first  of  several  executory  devises  vests  In  possession,  those  whick 
follow,  vest  in  interest  at  the  same  time,  and  ceasing  to  be  exeenloryy  be- 
come vested  remainders,  subject  to  all  the  incidents  of  remaindeis.  Per 
Sanford,  Chancellor. 

No  remainder  can  exist  without  a  preceding  estate  to  support  it    Id. 

Whenever  a  devise  of  a  future  interest  can  take  effect  as  a  remainder,  it 
shall  be  so  considered,  and  not  as  an  executory  devise.    Id. 

Our  laws  allow  the  owner  of  lands  to  devise  them  according  to  his  afiSMtions 
or  his  pleasure.    Id. 

Rule  recognized,  that  an  executory  devise  shall  not  prevail,  when  it  extends 
beyond  a  life  or  lives  in  being,  and  21  yearn  and  9  months  afterwards.  IgL 

All  dispositions  in  the  nature  of  entails  are  opposed  to  the  policy  of  our  in- 
stitutions. 

It  weemt,  that  estates  tall  are  not  simply  abolished  and  thrown  back  to  feaa 
conditional  at  the  common  law,  either  by  the  statute  of  1783,  the  statute 
of  1786,  (vid.  1  Greenleaf,  305.  1  Kent  Sl  Radcliff,  44  1  Woodworth  it 
Van  Ness,  52,)  or  by  the  statute  of  1788,  repealing  all  the  EngUdi  acta. 
(Vid.  3  Greenleaf,  116,  s.  37.  1  Kent  dc  Radcliff,  358,  s.  38.  1  Wood- 
worth  &  Van  Ness,  536,  s.  30.)  But  these  statutes  suffer  the  estate  UH  lo 
arise,  and  then  change  it  into  a  fee  simple^ 

The  maxim  ttere  decisU  considered,  arguendo,  by  oonnsel ;  by  Root,  1^* 
sident,  Sanford,  Chancellor,  and  Wheeler,  Senator,  in  tha  coune  of  dia* 
ouasion ;  and  by  Cramer,  Senator,  in  deUvering  his  final  opinion  in  tha 
cause. 

Cenetruetion  of  deoUe.  Authorities  cited  that  a  will  must  be  oonstraed 
throughout  as  it  should  have  been  at  the  instant  of  the  testator's  death, 
and  cannot  be  varied  by  subsequent  cinnimstanoes.  Per  Jones,  coonseU 
immediately  after  the  dose  of  the  attorney  general's  argument. 

Soiain  of  the  devioer.  Authorities  cited  showing  that  he  must  be  adsed  at 
the  time  of  his  death ;  otherwise  devise  cannot  take  elbct.    Id, 

EJeetmenL  Authorities  cited,  that  if  the  interest  of  the  plaintiff's  ieasar 
expire  after  the  commencehMnt  of  the  suit,  and  before  judgment,  he  shaD 
have  judgment  and  execution  lor  his  damages,  but  not  fiv  the  land.    Id. 

Ejoetment  Authorities  cited  and  considered,  which  show  the  exoeptioiis  le 
the  rule  that  the  defendant  may  protect  himself  by  showing  an  ontatand- 
ing  title.  Burr,  counsel,  arguendo.  Answer  by  Jones»  counsel,  at  tb» 
dose  of  his  reply. 
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Emienee.  AnthoritiM  cited,  thowiiif  that  after  a  man*i  alaence  fbr  teren 
yean  without  being  heard  of,  he  ehall  be  pfeeomed  dead.  Bur,  oouuel, 
arguendo. 

Error  from  the  Sapreme  Court  This  was  one  among 
several  causes,  the  fate  of  which  was  supposed  to  have  been 
fixed  by  the  decision  in  Anderson  v.  JeuJcsan^  (16  John. 
Rep.  382.)  The  present  cause  related  to  the  same  subject 
matter,  and  involved  a  construction  of  the  same  will,  which 
called  forth  such  elaborate  discussion  in  that  cause,  not  only 
from  the  coimsel  but  the  Court  of  Errors.  (Tid.  the  opin- 
ion of  Yates,  Senator,  id.  435,  and  the  dissenting  opinions  of 
the  late  Chancellor  Kent,  and  Hammond,  Senator,  id.  397, 
434)  Speaking  of  the  prominent  point  in  that  case,  Chan- 
cellor Kent  remarked,  <^  This  may  well  be  considered  a  grave 
and  important  question,  demanding  the  utmost  care  and 
attention  on  the  part  of  this  Court ;  for  it  was  said,  on  the 
argument,  that  property,  to  the  value  of  half  a  million  of 
dollars^  depended  upon  the  decision  to  be  made  in  this 
case." 

The  circumstances  out  of  which  this  litigation  arose,  are 
briefly  these :  Medcef  Eden,  the  elder,  being  seised  in  fee 
of  the  premises  in  question,  and  having  two  sons,  Joseph  and 
Medcef,  made  his  will,  dated  August  29th,  1798,  by  which 
he  devised  certain  real  estate  in  the  city  of  New  York  and 
its  vicinity,  including  the  premises  in  question,  to  Joseph  and 
his  heirs,  &c.j  and  assigns ;  and  certain  other  real  estate  to 
Medcef  and  his  heirs,  &c.,  and  assigns ;  and  then  added, "  If 
either  of  my  said  sons  should  depart  this  life  without  lavh 
fvl  issue^  his  share  or  part  shall  go  to  the  survivor — and 
in  case  of  both  their  deaths  without  lawful  issue^  then  I 
give  air  the  property  aforesaid  to  my  brother,  John  Eden,  of 
Lofius  in  Cleveland,  in  Yorkshire,  and  my  sister,  Hannah 
Johnson,  of  Whitby,  in  Yorkshire,  and  their  heirs." 

Medcef  Eden,  the  elder  and  devisor,  died  seised,  Septem- 
ber 8,  1798,  and  his  son  Joseph  took  possession,  as  devisee. 
Between  the  16th  of  May,  1801,  and  his  death,  all  his  in- 
terest under  the  devise  passed  into  other  hands  by  a  sale 
upon  several  writs  of  fL  fa.  against  him,  the  Bank  of  New 
Yorky  one  of  the  plaintiflb  in  enor,  being  the  principal  pur- 
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dias6r.  A  part  df  this  interes/t  canld  to  Anderson,  ^fsepb 
died  on  the  20th  August,  1813,  without  lawful  issue. 

On  the  16th  April|  1816,  the  Bank  of  New  York  convey- 
ed the  subject  of  their  purchase  by  deed  of  bargain  and  sale 
in  fee  simple  to  one  Goelet,  to  make  him  a  tenant  to  the 
pracipe^  in  order  to  levy  a  fiuie  which  was  completed  Janu- 
ary term,  1817.  The  writ  of  covenant  was  tested  January 
13th,  1816,  the  first  proclamation  was  in  May  term,  1816, 
and  the  last  in  January  term,  1817. 

One  question  in  this  suit  was,  whether  this  fine  was  not 
void,  because  the  parties  thereto  had  no  estate  in  the 
premises. 

The  claim  of  Anderson  had  been  determined  against  him, 
independent  of  this  last  point,  in  Anderson  v.  Jackacn^  on 
error,  January,  1819. 

May  16th,  1819,  Medcef,  the  younger,  entered  to  avoid 
the  fine,  and  demised  to  Lion^  the  defendant  in  error. 

It  was  supposed  that  Anderson  v.  Jackson  had  settled 
the  controversy  in  relation  to  the  entire  subject  of  the  devise 
to  Joseph ;  but  before  the  trial  of  this  cause,  (Dec  2d,  1820,) 
Medcef,  the  younger,  died  without  issue,  having  made  a 
will,  &c.,  which  gave  rise  to  the  additional  question,  whether 
the  premises  had  not  passed,  by  the  idterior  devise,  to  John 
Eden  and  Hannah  Johnson. 

This  suit  was  en  the  demise  of  Medcef  Eden^  the  young- 
er, to  Lion,  in  the  lifetime  of  the  former,  for  15  years  from 
the  6th  May,  1819.  The  lease  was  actually  executed  as 
laid  in  the  declaration.  At  the  trial,  a  special  verdict  was 
found  containing  the  material  faots  as  above  stated,  on 
which  the  Supreme  Court  gave  judgment  for  the  plaintiff 
January  term,  1823. 

The  reasons  [ot  this  judgment  wem  assigned  as  in  20 
John.  Rep.  486  to  492. 

For  a  more  particular  account  of  the  facta,  see  20  John. 
Rep.  483,  (S.  G.)  and  Anderson  r.  Jiteksan  (16  John.  Rep* 
383.) 


TcUcoitj  ( Attorney  General,)  &r  the  plamtifis  in  error 
stated  the  following  ptfints ; 


L   Tkttt  Joseph  ^k)f a  w^  aeise^  of  w  ^9tP^^  in  fm  8^    ^i^bant^ 
pl^  fibpojale  la  th#  pseini«es  10  qi^pstiai^  fit  th«  tima  tb^    ih^^XBa^. 
judgmenu  agi^inst  liun,  uQ4er  whipb  the  tide  ,of  the  plaiA-      wuk«t 
tifle  in  error  ie  deriv^,  weDs  daeket04 ;  9^d  Ibe  idaipiift        xZi«. 
in  enor,  or  tboe#  under  latrhoqi  thef  bold  ^  Uie  S^rif '9 
8»Ie  ^od  ooovey^inc^  by  virtue  pf  the  e^ectttipns  on  those 
judgmental  apqu^e4  &  vi#l  9^  eQi^tu^  tifle  (o  the  preB94- 
ees  in  fee  simple. 

3.  Thfit  tb^  ca^tel)^  of  ^'Eedc^f  Edep,  the  yotinger  m  ibfi 
ftemsfia  ill  qi^tioPi  if  he  had  eny  eeteite  «ir  infiecsst  t^ieii^ 
iOy  was  (in  fha  ey^e^ts  th|it  happened)  an  estate  for  iite, 
which  was  terminated  by  hie  death.  fl}8  interest,  ^f  he  bed 
any  interest  in  the  premises,  being  at  most,  that  pf  a  teniM^t 
luphder  en  ^i^ecuto^  deviep,  detefwnfible  by  his  dea^  with- 
out issue ;  and  he  baling  died  wifthouit  isfs^e^  h^  titlje,  ^ 
that  of  all  pevBcme  claiming  tiU^  ftoR  or  wd^r  kiffh  w:^ 
deterimiied. 

3.  That  the  $m  bw^  al}  the  right  g^  He<fcrf  Eden,  «4»e 
yoqilger,  to  the  prwasee  in  qqestiop,  if  he  ever  bad  ^f 
right  tbeieloi. 

4.  Tbat  the  plfiintiff  ip  the  suite  m  the  Supreme  Court 
was  pot  entitled  to  any  Judgment  on  tb^  special  verdiet  in 
tbe  caiiee ;  cnt  if  h^  weP  entitled  to  WT  judgment,  he  could 
cmly  be  entitled  luider  the  circumstances  of  tlie  case,  tp  juidg- 
lamt  for  the  dmoag^e  fomd  by  the  jyry,  and  not  to  jndg- 
ment  fi>r  the  term*  or  My  estate  of^  intejwst  in  the  premises 
in  question, 

5.  Thai  the  judg^^ent  of  the  Supi?eBie  Goujrt  is  erroneous 
and  ought  to  be  neveirsed* 

1.  For  jthe  situation  of  real  titlee  iQ  Gpg)and,  before  the 
etatute  de  d^nis^  the  Qoi)rt  futie  referred  to  1  Reeve's  History 
of  the  Common  Law,  994.    The  €4se  oi  a  conditional  fee 
is  there  stated  much  like  the  present    I  refer  (o  this  author, 
because  Blackstone(a)  bl^s  limited  bis  attention  principally  (a)3Bi.Com 
to  that  elass  of  pouditioual  fees  at  which  the  (statute  cIs  dp-  ^^^' 
m$  W9e  paitjeidaif y  aimed,  and  which  wen  changed  by  it 
into  estates  ta]l.(6)    These  were  estates  to  a  man  find  the    (5)  1  Raerv't 
beirs  of  his  b^y,  or  the  heirs  male  of  hje  body,  dwJ.,  or  to  ^.^.  \ 
the  b#m  f4  his  body  «nd  on  Mfue  of  these  then  ot^;  in  ' 
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ALBANY,    which  cases,  on  the  donee  having  issue,  the  estate  becama 
^^^'  ^^^'    absolute,  and  he  might  convey.    Reeve(c)  states  a  varie- 


Wilkes      ty  of  Other  cases.    The  statute  of  Westminster,  2,  recited 
lioik        ^®  mischief  which  attended  these  fees  conditional,  and  pro- 
vided that  the  will  of  the  donor  should  henceforth  be  ob- 
(c)  13  ed.  .  ggj^ej^  lyy  ^Q  reverter  of  the  estate  on  failure  of  is- 

(d)  2  Bi.  Com.  sue.(ci)     Upon   the  construction  of  this  act,  says  Black- 

isf'   ^^^  **  stone,(c)  the  Judges  "divided  the  estate  into  two  parts, 

(0    3    BL  leaving  in  the  donee  a  new  kind  of  particular  estate,  which 

they  denominated  a  fee  taU;  and  vesting  in  the  donor  the 

ultimate  fee  simple  of  the  land,  expectant  on  the  failure  <^ 

Issue  ;'*  and  they  admitted  of  no  such  Ihing  as  a  fee  condi- 

f/')2R©eTe'i  tional.(/) 

166^  3  S!4,5l      -^^^^  ^^^  Statute  of  wills,(g^)  the  doctrine  of  the  statute 
(ir)  32  H.  a  de  datiis  was  transferred  to  these ;  that  is  to  say,  the  intent 

ft.  1    34  A.  35 

H.  8;  o.  5.  12  was  to  be  pursued ;  but  on  this  head  the  Courts  have  found 
G^enieiJ  ^  ^^^  ^^^  diflSculty  in  construing  the  intention.  One  rule 
386,  7.   1  K.  which  they  have  adopted  is,  that  where  the  testator  appear- 

Woodworth  L  ^^  ^^^^  ^"®  8^*^  general  intent,  the  particular  intent 
Vru  Nen,  ghall  yield  to  it.  This  rule  as  to  the  question  whether  the 
(h)  1  Burr,  devisee  shall  take  an  estate  tail,  is  exemplified  in  Robinson 
^«)2Wiis.88  ^'  ^^**w.w/i,(A)  Driver  v.  Standring  <J*  Hoole,{{)  Roe  v. 
(j)  7  T.  r!  Jeffrey  ^{j)  and  Doe  v.  Cooper  JJc)  Now,  there  were  two  ob- 
*  (k)  1  East,  j^^^^  ^^  ^  accomplished  by  this  limitation :  One  was  to  pio- 
^^*  vide  for  the  issue  of  Joseph  indefinitely,  which  could  be  ac- 

complished only  by  the  creation  of  an  estate  tail ;  another 
was  a  limitation  over  to  Medcef  on  the  failure  of  Joseph's 
issue,  with  the  same  object  of  providing  indefinitely  for  the 
issue  of  the  latter.  A  devise  in  fee  simple  generally  would 
have  defeated  the  intent  by  placing  the  subject  in  the  power 
of  the  first  taker,  or  if  in  fee  tail,  tlie  contingency  was  too 
remote  to  warrant  a  limitation  over.  If  we  are  correct  in 
saying  that  the  testator  intended  to  provide  for  the  issue  of 
the  first  taker  indefinitely,  then,  whatever  estate  may  have 
been  created  by  these  words  under  our  law,  it  cannot  go 
over ;  and  it  must  share  the  same  fate,  if  it  amounted  to  an 
estate  tail. 

The  words  dying  without  issue,  import  an  indefinite  fail- 
ure of  issue,  not  only  in  their  legal  and  technical  sensei  but 
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nch  was  probably  the  ancient  popidar  meaning  of  the  albant, 

phrase.    The  writ  otfmmedon  in  the  remainder  always  ^^^^^^' 

alleged  that  the  donee  died  Vithout  heir  of  his  body  issu-  WiikM 

mg ;(/)  and  the  allegaticm  was  satisfied  by  proof  that  issue  ]j^ 

iailed  either  at  his  death,  or  at  any  time  afterwards.  ^  «    . 

•     (0  Bootbt 
It  is  a  general  principle  in  the  construction  of  wills,  that  153. 

when  a  testator  uses  words  which  have  been  defined  by  ju* 
dicial  decision,  he  must  be  considered  as  speaking  conform* 
ably  to  legal  definition,  unless  there  are  other  circumstances 
clearly  indicative  of  a  different  intent(m)  It  is  material,  then,      i^)  C^^^' 
to  see  whether  there  is,  by  the  Englbh  decisions,  any  set-  Hob.  33.    ids 
tied  construction  of  the  words,  dying  vrithinU  issue ;  and  of  j/^so/**^ 
this  there  is  no  doubt.    It  is  perfectly  well  established  there,  Puioiu,  c.  J. 
that  these  words,  uncontrolled,  give  an  estate  tail  to  the  Em$^  s^^tlt 
first  taker,  and  the  limitation  over  is  a  remainder  ;(n)  and,  386.  TciMy  t. 
though,  in  common  conversation,  they  might  mean  a  fail"  tii.  'Most  of 
wre  of  issue^  living  at  the  time  of  the  donetfs  deaths  yet  nn-  |^  h^"^ 
less  this  meaning  is  plain  from  other  words  of  parts  of  the  gikh      '  and 
will,  the  ancient  signification  must  prevail.    We  admit  that  ^1^4^^^^^ 
these  words  are  not  absolute  and  uncontrollable ;  but  are  mented  upon 
there  any  circumstances  here  to  take  th<mi  out  of  the  gen-  e^uioaiiornn 
eral  rule  ?    The  first  devise  is  of  one  piece  of  property  to  j"^!^   Jg 
Joseph,  his  heirs  and  assigns  ;  the  second  of  another  and  John.      R^^ 
separate  piece  to  Medcef,  his  heirs  and  assigns.    Though  ^^  ••  ^^ 
these  words  purport  to  give  a  fee  simple ;  yet  if  the  limita- 
tion over  is  understood  to  be  upon  an  indefinite  failure  of 
issue,  they  create  but  a  fee  tail.    In  Doe  v.  Ellisjfi)  Lord     (o)  9  Ewt, 
Ellenborough,  Ch.  J.  says  of  a  will,  containing  a  disposition 
similar  to  the  oue  under  consideration,  that "  the  premises, 
however  large,  may  be  restrained  by  the  context,  as  premi- 
ses, however  narrow,  may  be  enlarged  by  it."    That  the 
word  assigns  is  added,  does  not  vary  the  case.(p)    In    (p)9FMrae, 
Doe  V.  EUisy  the  Ch.  J.  says,  "as  to  the  word  assigns^-^  ^  ^ 
which  follows  heirs,  we  cannot  collect  any  different  in-  Scott^  id.  sos. 
tention  from  the  addition  of  it,  than  if  the  word  heirs  alone  ^^^,  3  x 
had  been  used.    Whether  an  estate  be  given  to  a  man  ^^^'  *^^ 
and  his  heirs^  or  to  him  and  his  heirs  and  assigns^  must 
be  the  same  thing  in  legal  construction."    The  words, 
depart  this  life^  without,  d^.  are  of  precisely  the  same 
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AiiBAffV,    kgal  inqpKM  M  the  more  usual  woids  shall  die,  vithoiti 
'^^^^^  i^e,{q)  lu  tUm  Vp  Jefreif,{r)  the  words  weie  precisely  thf 
WUki»      aame  as  used  bare,  yet  the  words  depari  this  life  were  not 
jj^       istied  upon  as  nyryiog  the  teohnioal  import. 

Here,  theq,  is  nothing  to  take  these  words  out  of  the  g8n« 
sStt,  ^^  a  ^^  ^^>  except  the  single  word  survivor  ;  which  is  relied 
Feanie,  4  ed.  oB  to  show  that  Joseph  toofc  a  fee  simide  determiuable  bv 
Clark,  1  bi9  death,  without  issue  then  living,  and  that  the  estate, 
Be" 340^"  ^"  therefoTo,  passed  over  as  a  contingent  remainder. 

(r)  7  T.  R. 

A'  BurTy  £t>r  the  defendant  in  error,  wished  to  be  inform- 
ed whetjiex  counsel  proposed  to  question  the  case  of  Ander^ 
fan  r,  Jacksfn  7    (16  John.  36S.) 

Tal^L    This  must  depend  upon  the  Cburt. 

Burr.  It  was  ffaeie  solemnly  settled,  that  the  limitatioQ 
eror  from  Jos^  to  Medcef,  was  an  executory  devise.  Per* 
baps  hundreds  of  wills  may  have  been  drawn  in  reference 
lo  that  very  decision.  Will  not  the  barely  allowing  it  to  be 
questioned,  impair  that  confidence  in  your  stability  which 
should  be  jealously  maintained  ?  It  was  but  the  other  day 
/ml  Oo.'y. />•  that  you  stopped  counsel  upon  the  same  ground  ;(«)  telling 
66^%.  *°^'  ^^™  ^^  ^  ^vai  once  settled  by  this  Court  was  not  again 
to  be  questioned  hare.  Permitting  a  contmry  qourse  would 
be  alarming  in  the  highest  degree.  What  case  can  be  relied 
on  as  iix^ng  the  law  of  the  land  ? 

M.  Van  Burm,  (sanie  side.)  l^ie  first  point  made  by 
the  plaintifijs  in  error  is,  that  Joseph  Elden  had  a  fee  simple 
absolute,  and  it  1^  now  proposed  to  infer  this  from  the  fact 
that  4ie  operative  words  would  have  created  an  estate  tail 
lUider  the  statute  de  danis.  Now,  we  say,  that  matter  is  not 
to  be  debatod.  It  is  not  open.  It  was  closed  in  Jackson  v. 
Anderson.  It  was  there  decided,  in  so  many  words,  that 
the  phrase  in  question  would  not  have  created  a  fee  tail,  but 
that  it  did  create  a  fee  simple,  determinable  upon  Joseph's 
death,  without  issue.  This  was  the  precise  point  determine 
ed,  arising  too  upoii  this  very  will.  To  prove  the  import- 
ance of  adhering  to  an  uniform  rule  of  decision^  he  read  firom 
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« 

I  JBl  Coau  U.  11 ;  aad  ha  remaiked,  that  in  FoUy  v.  Buf-    ^lbakt, 
neU,{t)  the  House  of  Lords  pursued  the  suae  oourae  which     ^^^^^^' 
(his  Ooujrt  lately  took  in  The  Nm»  Y<n*k  Inwranw  (km^       Wiikas 
jpany  v.  De  Wat/.    He  alao  leferred  ta  the  concluding  part        {]^ 
#f  Qo94fer  Si.  John  r.  Biahop  of  Win€lMUr.{\)    kpSxi, 
thfawBanotH-deapdntinthe  Coort  below.  ^'^-^ 

(1)  1   n 

Sad.  930 

Talcott.    Whatever  may  be  the  rule  of  the  Lords,  I  hope 
the  time  may  not  arrive,  when  this  Court  will  refuse  to  cor. 
reot  an  error,  which  it  shall  be  satisfied  is  a  gross  one.    The 
common  law  of  England,  in  1775|  was  made  the  law  of  this 
state,  by  the  constitution,(K)  and  if  this  Court  have  erred  in     WCon.  Art 
pronouncing  that  law,  they  owe  it  to  their  oaths  and  the  con-    ' 
etitution  to  correct  the  decision.    This  Court  have  reviewed 
tiieir  decisions.     Yates  v.   The  People^y)  was  not  only     («)  6  Mm 
questioned  on  the  argument,  but  partially  overruled  in  *^**^' 
Yates  V.  Lansing. {w)    We  are  told  stare  decisis.    Why    <«»)  9  IiL  194 
not  apply  this  rule  to  the  decisions  in  the  English  booki^ 
^ivtiich  preceded  the  case  of  Andersofi  v.  Jacksony  and  which 
ferm  the  law  of  the  land  ? 

But  we  propose,  not  merely,  to  question  that  case.  We 
also  mean  to  show  that  the  words  of  the  will  would,  under 
the  statute,  de  donisj  create  an  estate  tail  in  Medcef  T^dei^ 
and  that  the  decision  in  Anderson  v.  Jackson^  if  correct  in 
the  result,  will,  when  referred  to  its  true  reason,  carry  over 
9  condition^  fee  to  Medcef  Eden,  which,  for  the  sam^  reno* 
9on|  passed,  on  his  death,  without  issue,  to  John  Eden  f^4 
llannah  Joboaon.  What  we  iwty,  then,  will  be  equally 
applicable  to  the  question  upon  the  ulterior  limitation. 

S,  Jones^  (same  side.)  The  op^oing  has  led  coUaten^Iy 
to  this  dispussioQ,  and  the  Court  eannot,  of  course,  so  fully 
imderstand  our  views,  as  if  we  had  pursued  the  argument 
without  interruption.  My  associate  was  proceeding  to  ahowi 
that  by  the  English  kw  this  woi4d  be  an  esti^te  t^l  in 
Joseph  Eden,  and  if  not  so  consideisd'  here  it  must  be  upon 
principles  peculiar  to  this  state ;  and  that,  taking  this  tp  bp 
the  law,  upon  those  new  principles,  it  carries  over  the  devise 

Tot.  D.  44 
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ALBANY,    as  a  fee  determinable^  firom  Medcef  Eden  to  John  Eden  and 
^^^^®^-     Hannah  Johnson. 


wakM  But  this  Ck>urt  have  reyiewed  their  own  decision.    In  the 

l^        late  case  of  New  Yin^k  Insurance  Company  v.  De  Wolf^ 

they  merely  said  they  would  look  to  the  question,  and  unk*8s 

there  were  strong  reasons  for  a  review,  they  would  not  allow 

it  to  proceed. 

TalcotL  In  both  views,  we  propose  to  show  that  the  word 
survivor  does  not  take  the  phrase  out  of  the  general  rule. 

The  Chancellor.    It  is  true,  that  in  7%6  New  York 

Insurance  Company  v.  De  Wolf^  we  did  refuse  to  hear  an 

argument  as  to  one  of  the  points,  which  had  been  passed 

upon  by  this  Court  in  Vandenheuvel  v.  The   United  In- 

(«)9Caiii«6'  surance  Company,{x)  and  I  assent  to  all  that  has  beea 

9  "jjf"*  r^^'  ^^^'  ^^  *^^^  ^^^'  ^^  ^^  ^^®  impropriety  of  opening  decisions 
451,  S  C.  plainly  and  solemnly  made.  I  do  not,  at  present,  under- 
stand how  far  the  case  of  Anderson  v.  Jackson  may  be 
considered  as  settling  any  point  in  this  cause,  in  the  view 
which  counsel  propose  to  take.  Occasions  may  arise  when 
this  Court  ought  to  review  their  decisions.  If,  on  examin* 
kig  Anderson  v.  Jackson^  1  find  that  it  decides  precisely 
the  first  point  now  taken,  I  shall  yield  it  reluctantly. 

Root,  President.  In  771^  New  York  Insurance  Com- 
pany V.  De  Wolf  J  an  order  was  made  that  I  should  stop 
counsel  on  a  particular  point ;  but  here  I  should  be  at  a  loss 
in  directing  the  counsel  how  far  he  should  go.  I  should 
suppose  counsel  would  not  question  any  point  plainly 
decided  in  Anderson  v.  Jackson,  both  in  its  principle  and 
object.  But  it  is  proposed  to  dif^inguish  the  principle  upon 
which  that  case  proceeded,  and  other  and  ulterior  objects  are 
avowed.  In  this  view  of  the  question,  I  cannot  give  direc- 
tions even  upon  the  maxim  stare  decisis,  I  have  no  doubt 
tliis  Court  will  determine  to  abide  by  their  former  decision 
provided  they  find  they  first  point  settled  in  Anderson  v. 
Jackson. 

Talcott.    We  propose,  then,  to  show  that  the  case  of  J/»* 
derson  v.  Jackson  could  not  have  been  decided  upon  tho 
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word  mrvivoTj  and  that  being  independent  of  that  word,  albant, 

both  limitations  over  must  be  governed  by  the  same  role,  ^^^^^^ 
that  if  the  first  is  to  take  efiect  the  second  must  go  over  up- 


on  the  same  principle.  *  Lbn. 

The  case  which  has  been  followed  by  the  authorities  re- 
lied upon  against  us  is  that  of  Pelh  v.  Brawnj(y)  where  the  0^)  C».  J«« 
testator  devised  to  "  Thomas,  his  son  and  his  heirs  forever, 
paying  to  his  brother  Richard  £20  at  the  age  of  21  years ; 
and  if  Thomas  died  without  issue,  living  William  his  broth* 
er,  tliat  then  William  his  brother  should  have  those  lands  to 
him,  his  heirs  and  assigns  forever,  paying  the  said  sum,  as 
Thomas  should  have  paid."  Thomas  died  without  issue,  liv- 
ing Will  iam,  and  it  was  holden  that  this  was  a  contingent  fee 
to  William  by  way  of  executory  devise.  Now  it  is  impor- 
tant to  inquire  what  reliance  can  be  placed  upon  this  case 
as  depending  on  the  word  survivor.  Three  years  before,  m 
King  V.  RumbaU,{z)  a  devise  to  three  daughters,  and  if  they  (s)  Id.  44a 
all  died  toithovt  issue^  then  over,  was  holden  to  create  an  es« 
tate  tail.  In  Webb  v.  lleari/fg,{a)  a  similar  decision  was  made  («)  id.  41& 
upon  words  to  the  same  effect  with  the  last.  And  it  is  re- 
markable, that  only  four  years  after  Pells  v.  Brown^  the  same 
Court,  composed  of  three  of  the  same  Judges  (Doderidge, 
Houghton  &  Chamberlain)  who  decided  that  case,  gave  a* 
construction  to  this  word  survivor  with  reference  to  the  very 
effect  claimed  for  it  here.  I  allude  to  the  case  of  Chadock 
V.  Cowley. {b)  The  testator  devised  all  his  lands  in  Bradmere  ffl  h.  ffMi 
to  Thomas  his  son  and  his  heirs  forever,  and  his  lands  in  East 
Leak  to  Francis  his  son  and  his  heirs  forever,  and  then  add- 
ed, "  Item.  I  will  that  the  survivor  of  them  shall  be  heir  to 
the  other,  if  either  of  them  die  without  issue."  And  the  sole 
question  was  whether  this  devise  created  an  estate  tail  to 
Thomas,  or  only  a  contingent  estate  if  he  died  without  issue 
in  the  life  of  his  brother.  And  it  was  holden  by  all  the 
Court  (in  the  absence  of  Lea,  Ch.  J.)  that  it  was  an  estate  tail 
in  Thomas.  The  case  proceeds  in  this  manner : ''  Although 
it  were  objected  that  the  words,  the  survivor  shall  be  heir 
to  the  other,  if  he  die  without  issue,  are  idle,  for  it  doth  not 
appear  that  he  had  any  other  children ;  and  then,  when  the 
one  dies  without  issue,  the  other  is  his  heir  by  the  law,  and 
80  he  wills  no  more  than  the  law  appoints ;  sed  nan  alloea- 
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AZf&AN V,    fia^  ;  for  non  tmu^My  1|hH  tlmt  be  migjit  have  olher  obQ^veub 

^^^^^'  fuid  thfttbir  «oireml  yeot^ra;  and  hy  ths  deYise he  infeiided 
WikM  to  ghre  it  to  Ifafi  olhen  by  vay  of  deyise  if  he  died  without 
^  issue.  Secondly  ;  for  the  words,  thdUih^  survfvar  skaU  be 
heir  if  he  diss  mthout  i$Miej  they  seem  to  be  an  estate  tail 
But  if  Ibe  devif«9  b«d  been,  thai  if  he  died  without  UeuB  vsk 
the.  Itfe  ^fthe  ethert  or  he/ore  such  an  age^  that  then  it  ehaU 
ipenmiia  to  the  other ;  thea  perad?eQture  it  should  be  a  eon* 
tiugept  deviae  in  ta9>  tfit  should  h«^peii  and  uot  otherwise : 
but  being  that  the  survivor  ehaU  be  heir  to  the  others  if  he  die 
toithoui  iMSue^  that,  ia  his  intent,  is  an  absolute  estate  tai)  im- 
mediately, and  the  remainder  limited  oyer.  And  that  here, 
aUhoogh  the  first  part  of  die  will  gives  afee,  the  second  part 
conreets  it  and  makes  it  but  an  estate  tail."  The  Court  thus 
distinguish  a^  to  the  word  eurvivor^  and  rely  upon  this  as  ci»f 

e)  1  BuxT.  atipg,  not  proventing  an  estate  tail.  Again,  in  Hope  ▼. 
Taylor Jifi)  there  waa  a  deYiae  to  W.  T.  and  others ;  *^  and  if 
eiihef  of  the  persona  before  named  die  without  issue  lawfully 
begotten  the  said  legacy  shall  be  equally  divided  between 
them  that  aw  left  alive,"  (i.  e.  survivors^)  and  held  that  W.  T. 

jA  7  T.  R.  took  an  estate  tail ;  and  the  word  survivors  was  not  even  re- 
lied upon.  In  Boe  v.  Jkfreyj{d)  the  devise  was  in  fee,  and 
in  eem  the  fimt  taker  should  depart  this  life  and  leave-  no 
issue,  then  over  to  three  others  or  the  survivor  or  survivors 
of  tbem«  The  first  taker  did  not  have  axi  e^te  tail  itis  tns^ 
but  this  was  not  on  aceouni  of  the  word  survivor,  itc.,  but 

(t)  10  Eaft,  because  the  ulterior  limitation  was  of  a  life  estate  merely. 
8o  in  Taasey  pi  a/,  v.  Basseii  et  al.{e)  the  devise  was  to  the 
grand-children  in  £ae,  with  a  limitation  to  the  survivors  op.  a 
dying  without  issue,  d&c.,  but  there  was  no  stress  Md  on  the 

(/M  Ma-  viord  survivors.   The  remarks  of  Mr.  Justiee  Story  in  LilHr 

(f)   3    t!  irtdlg'tf  v.  iirfte,(/)  have  a  direct  application  to  this  case;  and 

'^(A)^?T.  B.  ^^^  ^^  *^y*  ^^  Porter  v.  Bradley,{g)  and  Roe  v.  Jefreyj{h) 
585.  shows  that  the  tenn  survivor  can  have  no  influence  in  cour 

tnrtling  the  generality  of  the  clause.  His  words  are  these : 
^  In  respect  to  terms  of  years  and  other  personal  estate^ 
Courts  have  very  much  inclined  to  lay  hold  of  any  woida  to 
tie  up  the  generality  oi  the  expression,  dying  without  isr 
eue^  ft,vd  eaaSpe  a  to  dying  fsiiheut  issue  living  at  the  time 
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0/ (hi  pirM9pfs  decease.   But  in  respect  to  freeholds,  ihe  hile    AhtkHt, 
has  been  rigidly  enforced^  and  rarely  broken  in  upon,  tml^ife    ^^^^- 
there  were  strong  circumstanees  to  repel  it.(t)  TM  caseib  of       wnkat 
Porttt  V.  Bradkjfij)  and  Uoc  V.  Jeffrey,{K)  have  gone  n       t». 
gieat  tiray,  but  they  turn  cm  disttnefidii^  which  though  ntc6, 
^lettfly  irecognize  the  general  rule.    In  th^  first  dAse,  the  dd-  ^d^^^^ 
ifi^  was  ^  to  my  son  A.  and  hi^  lieirs  and  assign^  ahd  ih  36i.   Battel's 
case  he  should  happen  to  die,  Itming  rio  issue  behind  Atm,  crok^  ▼.  i>e 
then  to  my  wife  B.  during  he*  widowhood,  and  after  her  de-  Y^J^^  ^^ 
cease  or  marriage,  to  my  son  O.  his  heirs  ^tid  asftign^  foreVer."  ▼.  chifitkl^ 
Great  stress  was  laid  upon  thfe  Woidis  leaping  no  issue  be-  M««i«*Selw. 
hind  Aim,  and  upon  the  ci^Cnitistiin^  of  there  being  a  life  ei^     \j)  a  T.  R. 
taletdB.  as  confining  the  contitogefuey  to  the  death  of  A.,  and     ^j^^  7  t  It 
Ate  Court  held  that  A.  took  a  fe^  and  tiiat  the  devise  ovcfr  ^* 
Was  a  good  executofry  devise.     In  the  last  ease,  the  detiss 
tlras  ^  to  my  grandson  A.  and  his  heiis  forever^  btit  in  case 
A.  should  depart  this  life  and  leave  no  issue,  then  the  prei- 
-SSa&i  shall  rlBtifim  tinto  my  grand-daughters,  B.,  C,  t).,  or  0ie 
survivor  or  survivors  of  them,  to  be  equally  divided  betwitt 
thetn,  shkre  and  share  alike.''    The  Ootirt  held  that  A.  took 
a  fee,  and  that  the  executory  detise  over  was  good,  the  con- 
tingency being  confined  to  a  Hie  then  in  esse.   Great  stfesl^ 
ttras  laid  upon  the  circumstance,  that  the  grand-daughten 
tb^ere  <hen  living,  and  only  took  estates  for  life.     If  the  es- 
littes  over  in  this  last  case  had  been  in  fee^  it  seemed  adrmC- 
ted  that  the  other  words  would  not  hate  pointed  to  any  other 
period  than  tin  indefinite  failure  of  issue ;  and  consequently 
to  support  the  limitation  over,  it  must  have  been  held  thut  A. 
took  an  estate  tail  only.  In  Waoley  v.  Norwoodj{r)  the  detise     (i)  3  Mazrib 
wtta  to  the  leaiator's  three  nephews,  and  then  to  the  survi-  ^^  ^^^' 
vorSf  on  any  one  of  fh6m  dyiiig  Without  issue ;   and  the 
tvords  surviiHtrs  is  not  made  a  ground  for  argument  or  de- 
cision fts  t^fidbig  at  all  to  give  &  character  to  th^ir  estate. 
And  in  Barl&w  v.  SMer,{m)  this  Word  survivors  was  re-     (1I1)  17  Tml 
lied  upon,  but  it  wcis  expressly  deteilnined  by  theihaster  of  *^^' 
ttie  rolla^  that  it  did  not  vaiy  the  case.    He  says  <^  the  word 
survivors  as  here  used,  has  the  same  sense  aa  the  word 
Mket^s^  ae  baa  been  fnsquently  ddeided.''(ii)  J?oe  v.  Scott  ^     (,{)  u  483. 
fShntia%{o)  j^rbsents  piecisfety  ihfe  diLSe  tmder  ^nMetMon.  .  (^  \^^^ 
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liL       Wd  cih«  I»n/f  t^"°  *'"*^"  *•«'■"  «»d  aligns  fae«r; 

^uld  Apart  M«  /(/%  v,Uhaut  issue  of  Ms  or  their  bcdia, 
toea  the  estate  or  estates  of  «,ch  sons  should  go  to  the  «.! 

to  d.e  without  such  «sue.  then  he  devised  aU  the  said  pZ 
«toh«  fourdaughtersandtheirheirsandassignsfomver. 
T*e  three  sons  survived  the  testator  and  entered,  and  John 
0^  unmanned,  some  time  after  (he  intestate.      Thomas 
died,  leavmg  a  daughter  who  died  without  issue :   and  the 
question  was  whether  Thomas  toolc  in  fee  or  in  tail     if  in 
fee  the  estate  would  go  to  the  heirs  of  the  daughter ;'  but  if 
m  tad  to  James  the  then  survivor  of  the  three  brothers.  The 
author  considers  the  force  of  the  several  words  assigns  de- 
part this  life,  and  the  words  survivors  or  survivor,  a^  ap- 
parenUy  carrjring  an  estate  to  them  or  him  for  life  only,  whidb 
he  says,  furnishes  a  reasonable  ground  to  confine  the  con- 
tmgency,  m  construction,  to  a  death  without  issue  durinc 
the  hves  in  being ;  which  has  been  held  in  executory  d^ 
vises  to  be  a  reasonable  construction,  if  it  falls  within  the 
limits  of  ever  so  many  lives  in  being  at  the  same  Ume    Yet 
the  words  were  holden,  to  carry  an  estate  tail  to  Thomaa 
which  on  the  death  of  the  daughter,  went  over  to  Jaam 
I  M  /.         Thw  very  case  also  came  under  consideration  in  Denn  v 
l^Simi ^'  ^'^*(?)  *»«»  »t ^ d««ided  that  the  finrt taker  was  entitled 
to  an  estate  tail.     This  last  case  was  first  decided  by  the 
Supreme  Court ;  and  afterwards  on  Error  to  the  GovOT.or 
and  Council,  the  judgment  was  affirmed 

wr-ai  '-  ^r  "^^P^^P^oP^V  to  the  survivor  upon  a  dying 
w«.c«4.      without  issue,  has  been  holden  limited,  by  this  word  ^ 

Z:!"  R.tT  ^^"f-  ^  """»  "*  *«  ^^  of  Ae  first 
taker.  But  there  is  a  distinction  between  rco/and  personal 

(Did.  property.  One  Judge  has  given  a  restrictive  operation  to  thii 
r.  <S.^  '^'"^  *"  '^^Z  P«««"J  ««<»««  i(r)  but  there  is  a  differ- 
v.*4T9.'      eoce^  even  "»*»  «»8e.(*)  In  relation  to  real  property  how- 


t-  p»- 


;k 


I  CO! 


OF  THE  STATE  OF  NEW  TOBK.  847 

ever,  there  never  was  any  difference  in  the  English  cases.    albaitTi 
Real  estate  would  descend  to  the  heir,  and  the  intent  of  the     ^^^  ^^^' 


testator  to  control  the  descent,  so  as  to  bestow  a  personal  Wiiki 
favor  by  the  limitation  over,  should  be  plain  beyond  a  doubt 
It  is  different  in  regard  to  goods  and  chattels.  But  even  in 
the  latter  case  where  there  is  an  intent  to  provide  for  the  issue 
indefinitely,  the  general  rule  prevails  and  declares  a  limitation 
over  void,  as  dependant  upon  too  remote  a  contingency.  In 


Tale,13S. 


^^r  Massey  v.  Hudson^{t)  the  Master  of  the  Rolls  says,  "  If  a  ^  W  ?,J^"** 

bequest  to  A.  in  case  B.  shall  die  without  issue  be  allowed, 
A.'s  representative  would  be  entitled  to  take  at  whatever  time 

T^  the  issue  might  fail.    It  is  for  that  reason  that  it  is  held  too  re- 

\ni\ 

li 
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mote.  But  if  A.  is  personally  to  take  the  legacy,  then  the  pre- 
sumption is  strong  that  an  indefinite  failure  of  issue  could 
not  be  in  the  testator's  contemplation.  Prima  fctcie,  a  be- 
quest over  to  the  survivor  of  two  persons,  after  the  death  of 
1  ^  one  without  issue,  furnishes  ttiis  presumption;  for  it  will  be  in- 
^  ^  tended  that  the  survivor  was  meant  individually  and  person- 

ally to  enjoy  the  legacy,  and  not  merely  to  take  a  vested  inter- 
est which  might  or  might  not  be  accompanied  with  actual  pos- 
session.   For  if  the  survivorship  be  necessary  only  to  vest 
7-  the  interest  and  to  render  it  transmissible,  the  objection  of 

lemoteness  is  not  at  all  obviated,  and  the  restrictive  pre- 
sumption does  not  arise.  Now  the  addition  of  the  words, 
executors^  administrcUors  or  assigns,  excludes  the  pre- 
sumption that  it  was  a  mere  personal  benefit  that  was  in- 
tended for  the  survivor.  For  though  there  should  be  no 
such  failure  of  issue  as  could  enable  him  personally  to  take, 
yet  his  representatives  would  be  entitled  to  claim  in  his 
right  whensoever  the  failure  of  issue  should  happen."  He 
proceeds  to  question  the  case  of  Nicholls  v.  Skinnerj{u)  as  («)  R«e. 
repugnant  to  every  principle  upon  which  it  professes  to  pro- 
ceed ;  and  that  the  limitation  over  after  a  dying  without  is- 
sue could  not  have  been  taken  out  of  the  general  rule  by 
the  words  survivor  and  his  heirs.  And  it  appears  at  the 
close  of  the  opinion,  in  Massey  v.  Hudson,{v)  that  the  mas-  W  ^^J^' 
ter  of  the  rolls  had  compared  the  report  of  Nicholls  v.  SMn-  '  * 
ner,  with  the  registry  book  and  found,  contrary  to  the  re- 
port that  the  bequest  over  was  holden  void. 


849  CASES  IN  THS  COURT  OF  ESSOBS 

j^LBAVT^       In  the  case  under  oonsid^ntion,  it  is  agreed  an  all  hands 

^^"'  ^^^'   that  the  devise  to  Medoef  Eden  was  laransmissible  to  hw 

Wflksi      iasye ;    not  restrained  with  a  view  to  his  personal  bene* 

jj^       jKt.    The  devise  extends  to  all  ^  estaie  in  the  landu 

The  woids  of  devise  to  Medcef  are  as  Inead  as  those  used^ 

^(«)  6  Etft.  ^^^p  j^  u^^  ^  Stof/ord^iw)  Toavep  et  ol  v.  Baeset  et 

(x)  10  id.  al,{jx)  Jadc89n  v«  MerrU^ijf)  or  in  Jackson  v.  Sla€U9.{z)    la 
(y)  6  John,  the  last  case,  Spesoer,  J.  says,(a)  that  in  Jackson  v.  JUer- 
^'  UJdhn.  ^'  ^*  ^*^  decided  that "  the  devisee  ver  of  their  pariSj  which 
337.  in  the  hands  of  the  first  devisees  was  considered  in  fee^ 

(a)  Id.  348.  Q^o^ggiiiiiy  feferred  to  the  estate  or  interest  before  devised  j 
and  thai  the  ulterior  devise  was  clearly  intended  to  be  as 
eztMisive  as  the  anteoedent  one."    In  this  case,  th^e  was 
a  fee^  a  tmnsmissible  estate^  devised  to  Joseph ;  this,  in 
the  lan^age  of  Spencer,  X  went  over  to  M«doef ;  and 
if  SO)  ev^i  if  we  apply  the  doctrine  relative  to  ttie  limi- 
tation of  perooncd  estates,  it  is  not  tak^i  out  of  the  general 
nuei 
33?  k  \  R^'      ClutMs  iMS€,{b)  when  taken  in  oonnecAion  with  what 
Abr!  839,  pL  Ld.  Elden  says,  in  Doe  v.  W€tten,{c)  eiq>kut]atory  of  the 
^  (e)  HB.  6l  ^^  ^^^^  would  establish,  that  the  devise  to  Joseph  was  a 
P  334.  fee  tail,  and  that  to  Medcef,  a  fee  siiB^  determinable  on  a 

definite  failiHe  of  issue. 

Thus  the  case  of  Anderson  v.  Jackson^  overrules  the  Eng« 
lish  common  law  ;  but  J  trust  we  have  shown  that  this 
could  not  have  been  upon  the  ground  of  swrvivor.  It  was 
on  the  ground,  that,  under  our  local  policy  and  the  statute 
turning  estates  tail  into  fee  simple,  no  man  should  be  ccm- 
straed  to  mean  an  estate  tail  unless  he  says  so  in  tenns ; 
or  in  other  wordSj  that  these  estates  ate  no  longer  to  be  iia* 
puecik 

Then  if  tiie  devise  to  Joseph,  and  the  <Mie  to  Medcef 
whidi  followed,  are  to  be  construed  according  to  Anderson 
V.  Jatksony  on  the  death  of  Medcef  wiftout  issue^  the  whole 
estate  went  over  to  the  English  devisees,  John  Eklen  and 
Hannah  Johnson.  In  determining  the  case  of  Anderson  v. 
ji^^"^  JMoHnh  (he  €onit  cite  Fosdick  v.  (SornMJ^d)  Jdcksfm  v. 
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BUn$kany{e)   M^ait  v.  Strong^{f)  wd    Jacks0n  7*    alban^ 
StamtsJlg)  as  sustainiiig  the  decision ;  but  all  these  case9     ^^^^^ 
jnay  he  leconciled  with  the  Englidi  authoritiea.  la  Fosdick      WiftM 
▼•  CorudUj  aiMW  devisea,  Mary,  not  named  among  the  first        i^^ 
talien,  is  introdnosd  in  the  devise  over.    Jackson  v.  Blan-    . .  •  j.  ««» 
skoM  pi^sents  the  case  of «  definite  failure,  within  Right  y.    (/>  lo  idis 
D^y^h)    Moffmtt  V.  Sirongi  is  a  case  of  personal  property ;    ^^  \Vbml 
beside  conteiniQg  the  additional  provision,  in  case  either  of  67. 
tkefirsi  takers  should  die  leaving  a  anfe  behind  him-    In 
Jackson  v.  Staats^  the  case  of  Fosdick  v.  Cornell  is  relied 
upon  as  deciding  the  principal  point     Spencer,  J.  says, 
^  what  weighed  much  with  the  Court  in  that  case  exists 
here ;  the  devise  over  was  to  the  surviving  devisees  in  hie 
willf  among  whom  were  his  daughters  to  whom  he  had  de* 
vised  ne  part  of  his  real  estate."    In  this  he  was  mistaken  . 
es  to  the  fact ;  but  it  shows,  what  he  understood  to  be  the 
law,  and  the  real  ground  upon  which  Fosdick  v.  Cornell 
proceeded.    Indeed,  until  Anderson  v.  Jackson^  the  con- 
aideraition  of  the  word  survivor  was  neVer,  in  any  of  our 
decided  cases,  necessary  to  restrain  the  generality  of  the 
liosilatuHL    There  was  always  enough  without  this  word ; 
and  even  in  thai  ease,  the  Court  do  not  entirely  rely  upon 
it  as  the  gFou&d  of  decision.    Yates,  Senator,  who  delivered 
the  opunon  of  the  Court,  speak^  generally,  of  the  cases.    He 
saye^Q  "  The  testator  clearly  intended,  that  if  either  of  his     <«)  16  'oka 
two  sons  should  die  without  lawful  issue,  the  survivor  should 
take  the  whole  which  was  devised  to  both ;  and  the  only 
question  is,  whether  there  is  any  inflexible,  rigid  rule  of  law 
to  wveat  the  plain  and  manifest  intention  ol  the  testator  to  a 
purpose  altogether  different  from  what  he  intended.    I  am 
unacq/uainted  witii  any  such  rule ;    noi  do  I  consider  the 
eases  dted,  when  cellectively  taken,  to  establish  such  a  posi- 
tion.   But  if  ihese  are  any  such  cases^  let  it  be  remarked, 
dmt  the  policy  and  genius  of  the  British  government  are, 
in  some  respects,  opposed  to-  our  own ;  they  encourage  and 
Sjoppoit  estates  talL  as  being  important  in  forming  family 
settlements ;  they  always  lean  in  favor  o(  the  eldest  son, 
as  heir  at  law ;  and  to  oust  the  devisee^  they  invariably  in- 
eUae  to  maintain  some  of  the  features  of  the  feudal  system, 
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which  are  so  intimately  connected  with  the  splendor  of  a 
monarchy,  and  the  wealth  and  dignity  of  an  overgrown  no» 
hility.  On  the  contrary,  it  is  the  policy  and  genius  of  our  re- 
publican institutions,  to  consider  all  the  children  of  a  parent 
as  placed  on  an  equal  footing,  and  to  discountenance  an  aris- 
tocracy of  wealth  and  influence."  He  notices  what  Kent, 
Ch.  J.  said  in  Moffatt  v.  Strong  ;  "  that  the  intent  of  the 
testator,  according  to  the  settled  legal  construction  of  tenn^ 
was  to  provide  for  the  surviving  sons,  on  the  contingen- 
cy of  either  of  the  sons  dying,  leaving  no  isssue  at  his 
death." 

I  have  noticed  this,  and  the  cases  which  preceded  it,  sof- 
ficiently  to  show  that  it  did  not,  and  could  not  go  upon  the 
word  survivor^  but  rather  upon  the  presumption  of  a  wish 
in  the  testator  to  use  words  which  the  law  will  not  defeat 
If  this  be  the  true  principle  which  fixed  the  character  of 
the  devise  to  Joseph,  we  have  a  right  to  carry  it  over,  to  tbe 
devise  under  which  Medcef  claimed.  The  testator  acted 
here  in  view  to  the  same  statute  against  entails,  which  gov- 
erned his  ideas  of  the  first  devise. 

Then,  having  established  the  position  that  these  words, 
vnihout  issfie,  simply,  and  independent  of  the  word  surwMfi 
mean  a  definite  failure  of  issue ;  the  words  afterwards  nsed 
to  pass  the  estate  over  to  John  Eden  and  Hannah  Johnson, 
are  substantially  the  same.  The  testator  having  used  words 
which  amount  to  a  definite  failure ;  when  he  uses  the  same 
words  in  the  same  will  and  in  the  sentence  inmiediately  fol- 
lowing, the  presumption  is  that  he  used  them  with  the  same 
meaning ;  and  this  \vill  carry  the  estate  over  to  the  ultimate 
devisees.  Otherwise  you  must  say,  that  having  the  same 
purpose  in  favor  of  them,  he  yet,  wilfully  and  knowingly 
uses  words  to  defeat  his  own  intent  A  fee  simple  defeasar 
ble  goes  to  Joseph,  say  the  Court,  and  by  the  devise  over 
all  his  estate  (share  or  part)  goes  to  Medcef.  What  was  this 
share  or  part — ^this  estate  which  is  passed  over  to  Medcei . 
It  is  the  fee  simple  of  Joseph.  And  yet  shall  we  be  told 
that  in  the  hands  of  Medcef  it  was  not  a  fee  simple,  bat  a  fee 
tail  ?  Medcef  held  under  the  separate  devise  to  him,  p^ 
dsdy  as  Joseph  held.    Did  Medcef 's  estate,  in  thia  A^ 
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eease  also  on  his  death  7    If  not,  if  the  whole  is  to  be  deemed    alb  ant, 

an  estate  tail  in  Medcef,  the  entire  devise  over  to  John  Eden     ^^^^^^' 

and  Hannah  Johnson  becomes  inapplicable  and  must  be       vrokes 

defeated  and  destroyed  at  his  birth,  contrary  to  the  views  of        J^ 

the  testator.    It  is  said  the  whole  is  converted  into  an  estate 

tail  by  the  words  of  the  devise.   This  cannot  be.   The  words 

in  the  second  devise  mean  the  same  thing  as  those  in  the 

first ;  or  the  last  is  nugatory.    The  words  are, ''  in  case  of 

both  of  their  deaths  without  lawful  issue,  then  I  give  all  the 

property  aforesaid,"  to  the  English  devisees.    This  never 

can  apply  to  one  devise  in  one  sense,  and  to  another  in  a 

di^erent  sense.    If  so,  they  never  could  both  die  without 

isisue ;  and  the  testator  is  made,  absurdly,  to  say,  <<  I  will 

send  the  estate  over,  though  I  have  first  provided  that  it 

never  should  go  over." 

This  rule  that  the  same  words  used  in  different  parts  of 
the  same  devise,  shall  be  construed  to  mean  the  same  thing, 
is  supported  by  authority.    Fcarne,(  J)  in  commenting  on    (j)  Ejl  Dew 
the  casQ  of  Atkinson  v.  Hutchinstm^ik)  says,  "  It  is  further  ^.^K  p  ^^ 
observable  that  there  was  a  preceding  limitation,  upon  the  358. 
death  of  either  of  the  children,  without  leaving  issue,  to  the 
survivors  of  them.    Now  this,  strictly,  was  not  applicable  to 
an  indefinite  failure  of  issue,  because  confined  to  a  survivor  ; 
and  it  was  but  reasonable  to  give  the  same  words  the  same 
construction  in  the  subsequent  limitcUion^  which  they  must 
bear  in  a  limitation  immediately  preceding,  applied  to  the 
same  subject/'    In  Beauclerk  v.  Dormer,{l)  Lord  Hard-     .^  ^  ^j^ 
wicke  says  of  the  same  case,  "  Atkinson  v.  Hutchitison  is  319* 
plainly  different  from  this ;  though  the  plaintiff's  counsel  in- 
sist that  the  last  contingency  in  that  case,  is  expressed  as 
generally  as  the  contingency  in  the  present ;  and  taking  it 
as  a  single  independent  sentence,  it  is  an  authority ;  but  the 
whole  must  be  coupled  together,  and  then  the  words,  if  both 
die  without  issuoy  must  be  construed  in  the  same  manner 
as  the  Court  construed  the  former  clause."    Sheppard  v. 
Lessinghamy{m)  was  a  devise  of  bank  stock,  th^  first  moi-       'm)  Ai  u 
ety  whereof  was  Umited  over,  expressly,  on  a  dying  with-  ^^ 
out  issue  at  the  death  of  B. ;  and  as  to  the  other  moiety,  it 
was  bequeathed  to  the  daughter  for  life,  remainder  to  such 
child  or  children  of  her,  as  should  be  living  at  her  death :  ' 
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Ai.BAjn:,    and  if  sbe  should  not  leare  any  child|  or  if  all  Aie  obfldNS 
^^*°'^^^'    die  without  issue,  th^i  to  J.  S.    The  daughter  had  a  aim 


WiikM      born,  at  the  time  of  making  tfie  will.    Ld.  Sbodwi^a 

j2m,        said;(n)  "  there  is  a  di&rent  penning  in  the  lifliitation  oi* 

the  last  moiety.    It  is  after  a  dying  without  issue  genenilly  ^ 

(n^  Id.  1      but  1  am  of  ofMnion  the  same  construction  is  to  be  put  on 

those  words,  as  on  the  words  without  having  taMie,  in  the 

other  moiety,    I  consider,  in  general,  diat  a  limitation  of  m . 

personalty  after  a  dying  without  issue,  is  void ;  but  the 

court  will  put  a  construction  on  those  words,  (and  Iteydetl 

T.  PleydeU^  1  Wms.  748  is  material  for  that  purpose,  tbongh 

the  reasoning  of  the  Lord  Chancellor  is  ill  reported ;  for  he 

considered  the  dying  wittumt  issue  as  if  it  had  been  with* 

out  such  son  before  described)  and  support  llie  limitatioii 

over  if  possible."  '  This  case  of  Sheppard  v.  Lsssimghasn 

was  afterwards  recognized  and  acted  upon,  and  governed 

yo)  13  Ves.  Kirkpotrick  v.  Kirkpatrick,{o)  and  in  Right  r.  Doffj  (16 

484»  per  Ld.  K^st,  67)  where  the  first  devise  was  properly  limited,  but 

Chancellor,      fj^  following  Que  was  QTk  an  indefinite  failure  <^  issue,  Bay» 

ley,  J.  said,  '^  the  words  dying  without  issue,  ae  they  occur 

m  this  will,  do  not  mean  a  dying  without  issue  indefinitely," 

and  he  held  that  the  last  limitation  would  be  valid. 

There  is  no  exception  to  the  rule,  quoted  from  Feaiiiai, 
that  the  construction  of  two  several  successive  limitations^ 
though  the  first  be  definite  and  the  last  indefinitB,  must  be 
the  same.  Unless  this  be  so,  we  have  shown  tbat  a  variety 
of  stmnge  inconsistencies  are  deduoible  from  the  case  undec 
oonmderation ;  and  in  England,  even  without  tfaeee  pees^ 
liaiities,  the  rule  is  the  same.* 

Thus,  in  either  event ;  wheQier  Joseph^s  estate  ^Ms  a  lea 
tail  and  became  absolute  by  our  statute  changing  it  into  a 
fee  simple ;  or  if  Anderson  v.  Jackson  be  correct,  the  pLainr 
tiff  in  Error  must  succeed.  In  the  latter  event,  judgment 
can  only  be  for  damages  and  costs ;  but  not  for  the  tena. 
There  can  be  no  change  of  possession. 

But  the  'late  Ch.  Justice,  in  delivmng  t{ie  opinion  of  the 
Court  below,  avoided  the  point,  whether  the  last  limitatioii 
over  was  or  was  not  dependant  on-adefinite  or  indefinite  fiul^ 
lue  of  Medcers  issne^  as  unneoessary  to  be  disoupsedi  b»>' 
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«anie  the  Testiiig  of  the  fiist  limiCatioii  m  pooscarioa  ttnmed    ALBi«rT, 
the  sobse^jnent  one  into  a  lasted  remainder ;  and  he  cites  (p)    ^^^  ^^^' 
2  Saimd.  388  ^.,  where  Serjeant  WiUiasis  sayn,  in  a  note,       WiUus 
<<  With  regard  to  exeoutory  Revises,  it  is  a  nde  that  wherev-        xJon. 
er  one  limitation  of  a  devise  is  taken  to  be  executory^  all 
«sib6e<tiieat  iimitatiens  must  likewise  be  so  taken.    How-  ^}  ^  ^^^ 
ever,  it  soeaw  to  be  established,  that  wherever  the  first  limi- 
tatioBl  vests  in  ptMes9ionf  those  that  follow  vest  in  iiUere$t 
at  ike  msm  time,  and  cease  to  be  exoutoryand  becomeneie 
▼6«ted  remainderBi  salyect  to  ail  the  incidents  of  reoaaia- 
dera"    He  refers^  says  the  Ch.  Justice,  to  Stephens  v.  Stt- 
pkens,  (Cas.  Temp.  Talb.  228,)  Hf^kina  v.  Bbplcins,  (1 
Atk.  681,)  and  JDse  v.  FonnereaUj  (Doug.  487.)    «  Cruise, 
(vol.  %  617,  tit  38,  oh.  s.  26,  28^)«Qd  Feame,  (411, 419,420, 
6  ed.  626,)  conem's  in  this  opinion,  and  the  adjudged  cases 
foU7  support  the  nde  as  laid  down  by  these  kajmed  com- 
ooeatators.    The  case  of  Brw>9i9V>ord  v.  Edwards^  (2  Yes. 
Sen.  843,)  contains  the  same  doctrine*    The  estate,  then,  of 
John  Eden  and  Hannah  Johnson,  was  turned  into  a  remain- 
der when  the  executory  devise  took  effect  in  favor  of  Med- 
eef  Eden.    The  devise  to  diem,  then  ceasing  to  be  executory, 
Medeef  became  seised  in  fee  tail^  by  necessary  implication 
of  lanr,  with  remaindiMr  expectant  in  &vor  of  John  Eden  and 
Hannah  Johnson." 

Now,  hi  order  to  odmprdiend  this,  we  must  understand, 
m  the  finit  ptace,  that  nft  commcm  law,  no  remainder  can  be 
linnted  after  a  fee ;  and  the  Court  say,  *<  because  John  Eden 
and  HsoKiah  Johttson's  estate  must  be  a  remainder,  we  will 
turn  Medeef  li  into  an  estate  tail  in  order  to  support  it" 
While  die  first  limitstion  is  executory  all  the  subsequent  ones 
nonst  continue  so,  because  al)  depend  on  the  fint  The 
oChear  nde  is,  that  the  subsequent  estates  are  remainders  in 
tfioee  cases  only  whete  they  follow  an  estate  which  admits 
a  remainder  after  it{q)  The  authorities  cited  by  the  Chief  gi'^i^JI^M 
Justice  establish  this,  and  nothing  more.  In  Stephens  v.  in  ncte. 
Stepkem,  the  remainder  followed  a  fee  tail.  A  series  of 
estates  in  tail  male,  are  limited  to  the  testator's  grand-child- 
len,  aad  these  admit  of  a  r^nainder.  These  limitations 
vested  as  remainders,  and  so  it  would  have  been  if  the  pie- 
cedent  devise  had  not  been  executory,  but  had  vested  im- 
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ALBANY,    mediately.    The  Court  will  find  all  the  cases  cited,  to  be  of 
^^^  ^^^'    the  same  character.    If  the  succeeding  estate  be,  like  the 
WiikM      present,  a  fee,  it  cannot  be  whittled  down  to  an  estate  tail, 
jj^j^        in  order  to  give  effect  to  a  still  subsequent  estate,  as  a  re- 
mainder. 

But  the  Chief  Justice  turns  the  estate  of  Joseph  into  a  fee 
tail  to  make  it  support  a  remainder.  It  was  once,  as  he  ad- 
mits, within  the  case  of  Anderson  ▼.  Jackson  a  fee  simple, 
determinable  on  a  contin{^ncy,  and  accordingly  he  starts 
it  as  a  fee  simple  from  Joseph ;  but  when  it  comes  from 
him  to  Medcef,  it  is  a  fee  simple  absolute  in  Medcef  under 
AtM^^^^^^  ^^^  Statute ;(r)  and  at  the  same  time  a  fee  tail,  for  the  pur- 
pose  of  supporting  a  remainder  over  to  the  brother  and 
sister  of  the  testator.  It  is  more  than  fish  at  one  time,  and 
flesh  at  another ;  it  is  fish  and  flesh,  at  the  same  time.  I 
am  at  a  loss  to  perceive  how  such  an  absurdity  was  arrived 
.  at,  unless  upon  the  principle  with  which  the  learned  Judge 
set  out,  that  "  we  have,  fortunately,  little  experience  with 
regard  to  estates  tail." 

Between  the  years  1782  and  1786  words  might  be  used 
creating  an  estate  tail ;  but  by  the  act  of  1786  the  statute  de 
donis  was  repealed.  Estates  tail  were  abolished  in  terms, 
(1  Crreenleaf 's  Laws,  206,)  and  in  1788  a  statute  passed  abol- 
ishing and  repealing  generally  all  the  statute  laws  of  Eng- 
land, which  ever  had  any  force  in  the  state,  (2  Greenleaf, 
116,  s.  37.)  This  will  was  not  made  till  1798.  Then  how 
could  there  be  an  estate  tail  created  by  this  will  which 
might  be  turned  into  a  fee  simple  ?  How  could  the  Court 
make  an  estate  tail  after  the  repeal  of  the  statute  de  donis  ? 
The  substratum  fails.  In  all  the  previous  cases,  involving 
this  point,  the  wills  were  made  previous  to  1786,  hke  that 
(«)  18  John.  ^^  Jackson  v.  BiUinger.{s)  No  such  thing  as  an  estate  tail 
36&  -vtras  known  at  the  execution  of  Eden's  will.    In  Cruger  r. 

(fi  3  Dw-  Heywardj(t)  the  devise  over  was  after  the  general  words^ 
dying  without  issue,  and  there  was  no  qualifying  clause ; 
yet  it  was  holden  that  the  estate  went  over,  upon  the 
ground  that,  in  South  Carolina,  there  was  no  statute  de 
donis-^thdii  the  first  devisee,  therefore,  took  a  fee  condition- 
al  at  the  common  law,  leaving  a  reversion  in  the  devisor 
Ar^  ^'  lis.  ^^  which  he  had  a  right  to  dispose.(u) 


OF  THE  STATE  OF  NEW  YORK. 

[The  Chancellor,  heie  e3q;>re8sed  his  determiiialioii  to    albanTi 
•bide  by  the  decision  in  Anderson  v.  Jackson.   He  now  un-    ^^*^^ 
derstood  that  case,  distinctly  to  fix  a  constraction  upon  the     .  WiikM 
clause  which  devises  to  Joseph  Eden  ]  and  was  prepared  to 
say  that  it  did  not  carry  an  estate  tail,  but  a  fee,  determina- 
ble on  his  death  without  issue  then  living. 

Wheeler,  Senator.  It  appears  to  me,  the  ground  we 
took  in  The  New  York  Fireman  Insurance  Company  y. 
De  Wolf,  settles  the  coiirse  which  we  should  pursue  in  this 
case. 

Root,  President  I  think  it  difficult  to  say  with  what 
force  Anderson  v.  Jackson  maybe  brought  to  bear  upon  the 
subsequent  clauses  in  this  will,  devising  ovor  from  Medcef ; 
and  for  this  reason,  I  am  opposed  to,  entirely,  excluding  that 
case  from  the  consideration  of  the  Court] 

&  Jonesj  (same  side  with  the  Attorney  General,)  heie  re- 
ferred the  Court  to  several  cases : 

1.  To  show  that  a  wiU  must  always  be  construed  as  it 
should  have  been  at  the  testator's  death,  he  cited  Doe  v. 
F\mnereauj  (Doug.  494,  n.  (1)  there,  per  Ld«  Mansfield,  in 
reply  to  Rooke,  arg.)  Bagshaw  v.  Spencer ,  (1  Yes.  Sen.  163^ 
per  Ld.  Hardwicke,)  Evans  v.  Astley,  (3  Burr.  1581,  per  Ld. 
Mansfield,)  and  Jackson  v.  BMinger^  (18  John.  %1,  per 
Spencer,  Ch.  J.) 

2.  To  show  that  the  will  of  Medcef  Eden,  the  younger, 
was  inoperative  as  to  the  premises  in  question,  they  being 
lands  of  which  he  was  not  seised  at  the  time  of  his  death, 
he  cited  Bunker  v.  Cook,  (GUb.  Dev.  126, 136,)  Rob.  oa 
Wills,  297,  8,  9,  and  the  cases  there  cited ;  Ooodright  t. 
Forrester,  (1  Taunt  578,)  Roe  v.  Griffiis,  (4  Burr.  1961,) 
Bac.  Abr.  Maintenance  (E)  Phil.  ed.  1813 ;  Campbell  v. 
Sandys,  (1  Scb.  &  Lef.  294,)  NichoU  v.  NichoU,  (Plowd. 
485,)  6  Cruise,  tit  38,  ch.  3,  s.  26,  28,  p.  28,  29 ;  Pow.  <m 
Dev.  184,  5,  Phil.  ed.  1822,  p.  24, 164;  11  Mod.  128,  (per 
Holt,  Ch.  J.  in  Bunker  y.  Cook,)  1  Rep.  163,  and  Goodright 
V.  Forrester,  et  al.  (8  East,  552,  563,  4,  &c.) 

3.  To  show  that,  if  the  interest  of  the  lessor  expired  since 
suit  bioughc,  he  can  recover  his  damages  alone,  but  not  the 
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term,  he  nferreA  the  Court  to  Rtinn.  en  ¥§.  4M ;  JOrff^ 
T.  jS7ade,  (4  T.  R.  662,  683,)  Co.  Litt.  285,  a. ;  Adams  ea 
Ej.  806,  ei.  of  18S1,  by  Mr.  Buggies ;  Doe  t.  Bhtck,  {9 
Gamp.  447,)  and  Thrusttmt  ▼.  Qrey^  ei  ah  (2  8tr.  IQM.) 


JIf.  Fan  BureTt,  for  the  defendant  in  Error.  Fortheaffif* 
manae  of  the  judgmeat  beloW|  we  rely  on  the  following 
among  other  grounds : 

1.  it  having  been  settled  in  the  case  of  Andermm  ▼• 
Jackson^  by  the  judgment  of  the  Supreme  Court  affirmed  in 
this  Court,  that  on  the  death  of  Joseph  Eden,  that  part  of 
the  estate  which  was  derised  to  hin,  vested  in  his  brother 
Medeei^  that  pdnt  eannot  now  be  qoestioiied  here ;  mors 
espeeially,  as  it  was  not  made  a  point,  etf  iniury  way  raised 
£or  Ifae  consideration  of  the  Supreme  Courty  but  en  the  cott* 
trary  was  admitted  by  both  pairties  to  be  lbs  settled  kw. 

2.  That  the  devise,  on  the  death  of  Joseph  without  issue 
vested  in  Medeef  Eden  an  estate  in  fee  sini|Ble. 

3.  The  devise  over  to  John  Eden  and  Hannah  JcttfMOR 
is  moperative  and  void. 

4  It  is  not  allowed  to  the  plaintifs  m  Error  to  set  up 
such  an  outstanding  title  as  they  eluim  that  of  John  Edsa 
and  Hannah  Johnson  to  be* 

5.  That  the  fine  with  proclamation,  set  up  by  the  plain* 
tMs  in  Error,  was  void  and  inoperative ;  and  that  if  it  weM 
valid,  its  operation  was  avoided  by  the  entry* 

6.  That  it  does  not  i^)pear,  fiom  the  r^^iet,  that  John 
Eden  and  Hannah  Johnson  are  now,  or  were  at  the  death 
of  Medeef  Bden  the  younger,  alive ;  and  after  the  lapse  of 
more  than  twenty  years,  the  contrary  is  to  be  presumed. 

Whether  thece  was  a  possession,  adverse  to  the  claim  of 
Medeef  Eden,  so  as  to  prevent  the  operation  of  his  will, 
cannot  be  drawn  in  question  here.    The  demise  is  not  fronr 
him  alone ;  bat  from  Wood,  also,  his  assignee.     In  trutk 
(«)  8  John.  FHer  V.  Jae&s«n,(v)  setdes  this  point. 

Whether  we  are  to  have,  both  the  term  anddamages,  < 
the  latter  only,  depends  principally  upon  the  general  qiM^ 
tions  in  the  cau^. 


Sflp^495. 
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The  geneiafl  queKdmui  ar»  AMong  tkd  rao«t  dry  and  intn     albamYi 
eata  In  the  law.    They  ew,  of  ttiemsctres,  hitrinsicaDj  dlf*    ^^^^^' 
fieuVt,  and  are  vendcred  much  more  so,  in  some  of  their      WBc<f 
braobhee,  bf  the  mass  e^  oonrmeMe  and  refinement  in  which        um. 
tiiey  are  inirolved.    It  is  important  that  iSitef  should  be  fd" 
ly  apprehended  b^  the  Court ;  and  my  object,  theiRfore, 
irfiaM  be  phinnesB  and  perspieuitf .    Hedeef  Eden  (he  elder, 
his  ^ons,  and  his  brother  and  sister,  are  the  persons  before 
the  Com.    Msikef  the  elder  died  seised,  in  1798  ;  baring 
like  same  year  derised  the  great  b'jlk  of  his  property,  in 
aepamte  parcels,  to  his  two  sons,  Joseph  and  liedcef,  their 
heirs  and  assigns  respectively.    He  then  says,  ^'  Item.    It       * 
ie  my  will,  and  I  do  order  and  appoint,  that  if  either  of  my 
said  sons  sbonid  depart  this  Kfe,  without  lawful  issue,  his 
Aare  or  part  shall  go  to  the  survivor  ;  and  in  case  of  both 
of  their  deaths,  without  lawful  issue,  then  I  give  all  the 
property  aforesaid  to  my  brother,  John  Eden,  of  Loftus,  dsc.| 
and  my  sister,  Hannah  Johnson,  of  Whitby,  &c.,  and  their 
heirs.'* 

Borne  years  ago,  Joseph  died  without  issue,  and  Hedeef 
the  younger,  claimed  the  share  devised  to  his  deceased  broth- 
er,  as  the  survivor  of  that  brother.  The  plainti£b  in  Error 
resisted  that  claim,  on  the  ground  that  the  devise  was  void, 
as  being  limited  on  an  indefinite  failure  of  issue,  a  contin- 
gency which  was  tocfremaiB  in  the  eye  of  the  law.  We  said 
no — ^that  the  devise  was  good — ^that  the  testator  intended 
the  estate  for  Medcef  in  the  event  which  had  happened,  to 
wit,  a  definite  failure  of  issue. 

This  brings  us  to  the  first  point  of  inquiry ;  whether  the 
devise  to  Medcef,  the  younger,  being  on  a  definite  failure  of 
Joseph^  issue,  is  not  good  by  way  of  executory  devise. 

At  common  law  no  man  could  devise,  and  this  continued 
90  till  about  the  middfe  of  the  16th  century,  when  statutes 
(w)  were  passed  conferring  this  right.    Soon  after,  questions  .^v  31^  ^^  31 
arose  upon  its  extent,  and  the  Courts  were  disposed  to  lean  H.  a 
in  favor  of  dispositions  by  will.    At  common  law,  one  difli- 
culty  in  conveyancing  was  that  no  fee  could  be  limited  aftet  a 
a  fee.    That  law  was  averse  to  a  perpetinty,  on  principles 
of  correct  policy.    It  checked  commerce  and  improvement  by  ^«)  ^}f^ 
tying  up  estates  in  particular  families.(:r)    Nor  could  a  fee  iss! 
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be  limited  to  vest  infuiurOf  unless  based  on  a  previoiui  jklt 
ticutar  estate  reaching  to  the  point  of  its  coninienceuient« 
To  remove  these  difficulties  in  favor  of  wUls  it  was  decla* 
red  that  a  devisor  might  do  either  by  way  of  executory  de- 
vise. This  was  at  first  severely  litigated,  as  tending  to  cre- 
ate a  perpetuity  ;  and  hence  the  discrepancy  between  some 
of  the  earlier  cases.  But  towards  the  close  of  the  16th  ceo* 
tury,  the  point  was  settled  in  favor  of  these  devises,  with 
proper  limits  to  guard  against  a  perpetuity,(y)  and  has  nol 
since  been  questioned.  If  the  limitation  is  in  such  termay 
that  it  must,  at  all  events,  take  effect  within  a  life  or  lives  in 
being  and  21  years  and  9  months  afterwards,  it  is  good  ; 
otherwise  void.  Within  this  rule  an  estate  could  not  be 
limited  to  one  on  another's  dying  wUhout  issue ;  for  these 
words  had  a  technical  meaning,  at  common  law,  signifying 
an  indefinite  failure  of  his  issue  ;  that  is,  the  estate  could 
not  go  over  imtil  his  children,  and  his  children's  children, 
&C.,  to  the  remotest  generation,  were  dead.  To  constitute 
this  indefinite  failure  of  issue,  his  whole  family  must  have 
been  extinct  before  the  estate  could  go  over.  .Thus  an  ab- 
solute perpetuity  might  be  created.  The  old  alarm  arose, 
which  had  restrained  conveyances  at  common  law.  Policy 
was  violated  by  allowing  an  undefined  latitude  to  the  devi* 
sor.  But  there  is  a  definite  failure  of  issue,  which  is  when 
a  man  dies  without  issue  living  at  the  time  of  his  death. 
From  the  time  when  the  statute  of  wills  passed,  to  1620, 
the  question  was  often  up,  as  to  what  the  words  dying- 
without  issue  signified  ;  that  is  to  say,  whether  they  meant 
a  definite  or  indefinite  failure  of  issue.  When  these  words 
stood  alone,  it  was  universally  agreed  that  they  meant  an 
indefinite  failure ;  and  the  devise  over  depending  upon  it 
was  void  ;  and  if  there  is  nothing  more  in  this  case,  to  give 
us  the  land  would  be  uprooting  the  law  from  where  it  has 
stood  for  centuries.  If  the  limitation  is  to  be  read  simply, 
**  If  Joseph  dies  without  issue,  then  to  Medcef  and  his 
heirs,"  our  claim  is  gone.  But  there  is  more  :  it  goes  to 
the  survivor  of  the  two  sons,  and  it  can  go  to  him  only 
in  the  event  of  his  surviving.  Then  you  are  free  from  the  ob 
jection  that  here  is  an  itidefinite  foWnre  of  issue,  because  the 
devise  shows  a  clear  intent  that  the  question  of  failure  should 
be  decided  at  Joseph's  death.    On  this  word  we  rely,  and 
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unless  authorities  are  overturned,  this  word  n:ust  preserve 
us  to  the  end. 

This  cause  was  hrought  before  the  Supreme  (Murt,  and 
the  questions  which  it  involved,  upon  the  iimitatious  over, 
were  considered  of  a  familiar  every  day  character ;  but  in 
Anderson  v.  Jackson^  they  were,  for  the  first  time,  brought 
before  this  Court.  Gentlemen  were  then  heard  upon  them, 
in  another  man's  cause  depending  upon  the  identical  clause 
now  under  discussion ;  and  the  decision  of  the  Supreme 
Court,  in  our  favor,  was  affirmed,  upon  the  very  principle 
involved  in  the  first  point,  to  wit :  that  the  woid  survivor 
restrained  the  generality  of  the  words  to  issue  living  at  ibe 
death  of  Joseph. 

The  dispute  thus  being,  as  we  had  supposed,  settled  in 
our  favor,  we  called  for  the  residue  of  the  property  not  act- 
ed directly  upon  by  the  suit  of  Anderson  v.  Jackson.  But 
our  claim  was  still  resisted.  We  commenced  this,  with 
other  ejectment  suits,  for  the  recovery  of  that  residue. 
Pending  these  suits  Medcef  Eden,  the  younger,  died  \  hav- 
ing devised  to  his  wife  and  her  daughters. 

In  the  first  place,  the  old  ground  is  taken,  which  we  had 
litigated  in  Anderson  v.  Jackson.  The  decision  there  is  said 
to  have  been  erroneous ;  and  that  is  the  great  aud  only  ma- 
terial question  in  this  cause.  The  decision  I  am  called  up- 
on to  support,  and  I  proceed  to  do  it  witli  the  greatest  plea- 
sure, because  this  court  consent  to  hear  me.  It  is  perhaps 
proper  ;  ?j&  the  late  Chancellor  Kent  gave  a  very  long  and 
learned  opinion,  sustained  by  a  respectable  minority,  against 
the  majority  who  gave  the  judgment  I  also  owe  it  as  a 
matter  of  respect  to  this  Court,  to  show  that  its  decision  is 
not  to  be  shaken. 

To  do  this,  we  must  briefly  review  the  history  of  the  prin* 
ciple  involved  in  that  cause.  The  point  is,  simply  whether 
a  limitation  to  the  survivor  or  survivors  of  two  or  more  per- 
sons, on  the  other  or  others  dying  without  issue,  is  definite  or 
indefinite.  This  question  came  before  the  Supreme  Court  for 
the  first  time  in  1806.(z)   It  was  upon  a  will  which  contain-     («)  Fi^tdiei 

▼     Cornell    1 

ed  the  following  clause :  "  Further  my  mind  and  will  is,  that  john.      lUp 
if  any  of  my  said  sons,  William,  Jacob,  Thomas  and  John,  ^^ 
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JixBAint,    or  tny  daughter  Mary,  shaH  happen  to  die  without  heirs  male 
^^^^'    of  their  own  bodies  that  then  the  lands  shall  return  to  the 
"WiJkei      survivors,  to  be  equally  divided  beftwecn  them.*    This  limi- 
tJn.  •     lation  was  after  a  devise  of  part  of  his  lands  to  his  son 
William,  and  his  h6irs  forever,  and  other  lands  to  the  other 
sons  of  the  testator  and  this  daughter  Elizabeth,  in  fee  simple. 
With  a  small  material  exception,  that  was  precisely  ^is 
will.    The  cause  was  fully  discussed.    A  leader  in  that  dis- 
cussion, against  the  estate  tail,  was  one  of  the  gentlemen 
who  oppose  me  here.     Mr.  Jones,  for  the  plaintiff,  there 
(«)  Id.44&  8aid,(ci)  **  It  is  true,  that  if  the  devise  ever  was  on  the  tnde- 
finite  failure  of  issue,  the  contingency  would  be  too  remote 
to  render  it  an  executory  devise.    (2  Fearne,  4th  ed.  p.  118.) 
But  a  contingency,  that  if  a  person  die  without  sons  or  male 
issue,  would  be  sufficiently  near  and  probable  ;  and  in  this 
case  the  event  must  happen  within  the  lives  ofsotne  or  one 
of  the  devisees,  as  the  remainder  is  to  the  strRvrvoRs  and 
not  their  heits,^    The  Court  decided  that  the  limitation  over 
was  valid  as  being  on  a  definite  failure  of  issue ;  and  their 
^)  1  P.  Wmi.  reasoning  is  based  on  Hughes  v.  Sayer,{Jb)  that  the  immedi- 
ate limitation  over  was  to  the  surviving  devisee.    Mr.  Jus- 
tice Thompson,  who  delivered  the  opinion  of  the  Court,  en- 
tered very  fully  into  the  English  cases,  as  he  ought,  it  being 
a  question  raised  here  for  the  first  time ;  and  he  finally,  with 
the  unanimous  concurrence  of  the  Court,  decides  the  very 
same  question  we  are  now  considering.    That  decision  was 
submitted  to.    No  writ  of  error  was  brought, 
(e)  JaeUon     In  I806,(c)  the  question  is  again  presented.    Here,  as  in 
Joto  "**S^  England  after  Pells  v.  Brovm,  the  question  is  brought  up, 
^^^  and  the  proposition  again  contested.    The  cause  was  argued, 

and  the  opinion  of  the  Court  was  delivered  by  Kent,  Ch.  J. 
who  decided  that  the  word  survivor  quallified  the  general 
words. 
if)  Mofai  T.      In  1813/<2)  the  question  is  again  discussed ;  and  Kent,  Ch. 
^rong,  10  id.  J  again  delivers  the  opinion  of  the  Court  in  favor  of  the 

same  construction. 
,  (<2  Jtiskion     But  opposition  was  not  yet  subdued.  In  1814,((?)  the  ques- 
HL  tal^      ^^^^  ^^  repeated,  distinctly ;  and  Spencer,  J.  delivered  the 
opmion.  He  says,  ^  I  believe  none  of  us  have  ever  doubted  tha 
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«meetaea»  ei  the  dBciaioa  in  Fogdick  i^«  Comeil ;  lusd  it  MAidtTy 
would  te  a  wayte  of  time  to  review  tfae  wtbenli^e  tbcM  J^^  ^^^ 
fitecL"  WiUiPi 

In  1816,  mar  rights  became  knportaot ;  and  in  tbe  eeane  i^,. 
4^  y indicating  these  rights  we  were  faiomht  inl^thU  Couvli 
isk  1816.  We  hod  then  before  ue  13  years  of  uobfolwn  ad* 
judicationi  in  affirmance  of  our  rights,  upoa  which  we  re- 
posed with  the  greatest  eoofidence.  We  were  not  deceived ; 
for,  in  Anderson  v.  M^m^  this  Ceurt  gave  sanction  to 
our  claim  upon  the  point  now  in  controvemy. 

But,  we  shall  be  told,  Ae  dacisioa  in  Anderson  v.  Jade- 
»n  was  not  unanimous.  True,  it  was  not  so — a  imH  winch 
we  looked  wpmx  as  somewhat  stiange ;  lor  we  had  su^nP^sed 
ibB  poBciple  of  that  ceee  as  well  settled  as  any  one  in  the 
law.  And  it  waa  peculiarly  unfortunate  tfisit  the  opposituw 
should  come  frem  that  very  (jUEurtetr  in  which  we  hod  re- 
posed our  rights.  Tes,  the  late  Chief  Justice  (iben  Cheo- 
ceUor)  ELent,  gives  an  opinion,  which  occupies  nearly  99 
pages  in  the  report,(/)  to  show  that  the  decision  of  the  S«-  (/)  i6  Jobs 
preme  Court  had  been  grossly  erroneous !  397  to  434. 

How  stood  the  point,  upon  authority,  on  ccmung  into  this 
Court  ?  The  parties  came  hese,  to  litigate  upon  a  princ^ 
so  fiUlly  and  plainly  established  in  the  Supreme  Court,  that 
the  decision  of  the  cause  there,  though  involving  a  largp 
amount  of  property,  was  not  deemed  worth  reporting.  Ton 
saw  that  principle  concurred  in  by  Kent,  Ch.  X,  Thoaq)6oi^ 
Ch.  J.,  and  Spenoer,  Y an  Ness,  Yates  and  Piatt,  Justicns ; 
after  a  series  of  discussion  almost  unparalleled  in  the  history 
^  any  principle  in  our  law.  You  saw  the  same  questione 
arising,  and  the  same  principle  established  in  neighboring 
states.  From  every  source,  oppositioa  was  hushed ;  not  only 
with  men  of  books,  but  in  the  common  walks  of  life.  You 
knew  that  thousands  of  wills  had  been  made  upon  that 
very  piinciple,  and  that,  if  you  unsettled  the  rule,  you  opeoh 
ed  Pandem's  box.  -  You  knew  it  more  important  that  the 
law  should  be  settled^  than  how  it  should  be  settled.  You 
seonrad  to  us  a  principle  which  had  been  established  in  the 
mind  of  every  man  for  a  longtime;  and  yon  warn  rightiftr 
4iaa  contrary  wisuld  have  been  inoakmlaUy  miseU^T^usL 
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But  the  propriety  of  your  course  was  questioned  by  a  long 
opinion  from  the  late  Chancellor,  professing  to  show  this 
series  of  adjudications,  by  the  most  enlightened  tribiwals  in 
the  state,  legal  heresy.  It  is  my  duty  to  examine  that  opin- 
ion. I  confess  I  do  this  with  reluctance.  It  was  this,  and 
not  any  fears  from  its  effect,  which  led  me  to  join  in  the  pre- 
liminary objection,  made  by  my  associate,  against  this  point 
being  heard.  In  this  we  were  overruled.  The  opinion  lies 
m  our  way,  and  we  must  travel  over  it 

With  deference ;  it  is  an  opinion  inconclusive  in  all  its 
parts ;  and  of  the  26  cases  upon  which  it  is  founded,  there 
is  but  one  which  gives  color  to  it  It  contains  an  apol(^, 
and  this  was  obviously  right.  An  apology  was  due,  for  at- 
tempting to  overturn  a  rule,  after  having  su&red  our  citi- 
zens to  go  on,  for  years,  settling  their  property  under  it ;  a 
rule,  too,  which  the  learned  Chancellor  himself,  more  than 
any  other  Judge  had  contributed  to  establish.  '<  But  if,"  (says 
Cliancellor  Kent,)  '^  the  decisions  have  been  as  settled  and 
uniform  as  I  have  stated,  it  may  be  asked,  how  came  the  Su- 
preme Court  to  make  such  a  decision,  as  that  now  under  re> 
view  ?  I  answer,  that  the  present  case  was  decided  without 
going  into  any  discussion  of  the  merits,  and  by  a  reference 
merely  to  one  or  two  former  cases  in  the  Supreme  Court,  all  of 
which  rested  upon  the  case  of  Fosdick  v.  Cornell^  (1  John. 
Rep.  440,)  decided  by  that  court  in  August,  1806.  I  was  at 
that  time  Chief  Justice  of  the  Supreme  Court ;  and  though  I 
did  not  give  the  opinion,  I  will  not  shelter  mjrself  under  that 
silence.  I  am  free  to  say,  that  I  partook  of  its  error.  But 
I  should  be  unworthy  of  public  confidence,  if,  with  more 
experience  and  more  examination,  having  detected  myself 
in  an  error,  I  should  now  be  ashamed  to  confess  it  I  dis* 
covered,  years  ago,  that  the  case  of  Fosdick  v.  Cornell^  was 
decided  upon  mistaken  grounds.  The  Court,  however^ 
have  this  apology  for  themselves,  that  without  much  exam- 
ination, and  without  looking,  as  they  ought  to  have  done, 
deeply  into  the  subject,  they  were  led  astray  out  of  the  beaten 
track,  by  such  a  distinguished  leader  as  Lord  Kenyon. 
The  cases  of  Porter  v.  Bradley^  (3  Term  Rep.  143,)  and  oi 
Bob  v.  Jeffrey^  (7  Term  Rep.  689,)  were  the  blind  guides 
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•hat  misled  them.    I  say  this,  confidently ;  for  the  Court  do    ajlbanT| 
nothing  more,  in  the  whole  opinion,  than  repeat  what  Lord     ^^  ^       , 


Eenyon  had  spoken."  In  the  decision  of  1813,(s')  the  Wiiket 
same  Chancellor  (then  Ch.  Justice  Kent)  says,  '^  if  the  limi-  jj^ 
tafion  rested  solely  on  the  woids  dybig  without  issue^  we  .  ^ 
have  seen  that  it  would  fail ;  but  the  wilt  proceeds,  and  16. 
gives  the  part  of  the  son  dying  without  issue,  to  the  survin 
varSf  except  the  portion  which  was  to  go  to  the  wife.  The 
term  survivors  will  be  found  to  rescue  the  limitation  from 
the  operation  of  the  general  principle,  and  to  bring  it  within 
the  reach  of  other  cases  which  have  adjudged  that  expres- 
sion to  be  the  cause  of  a  different  construction ;  and,  for  the 
reason  that  it  could  not  have  been  intended  that  the  survivor 
was  to  take  only  after  an  indefinite  failure  of  issue,  as  that 
event  might  not  happen  until  long  after  the  death  of  all  the 
survivors."  This  goes,  in  words  and  letters,  to  the  precise 
point  now  under  consideration. 

But  in  the  decision  of  this  and  the  previous  cases,  the  au- 
thorities were  not  fully  looked  into.  Was  this  so  ?  Fosdick 
V.  Cornell^  was  argued  by  as  able  counsel  as  any  in  the  state. 
The  report  shows  the  ability  with  which  it  was  examined. 
Thompson,  J.  goes  into  all  the  English  decisions.  To 
Jackson  v.  Blanshan^  Jackson  v.  StacUs  and  Moffat  v. 
Strong,  similar  remarks  may  be  applied.  In  all  these  cases 
the  subject  is  gone  over,  not  only  by  the  ablest  counsel,  but 
by  the  ablest  Judges,  with  the  same  result ;  and  is  it  to  be 
tolerated  that  this  result  shall  now  be  questioned  ?  Is  any 
one  to  be  tolerated  in  telling  us  that  all  these  decisions  were 
lightly  considered  7  I  wish  the  expression  were  not  in 
the  book. 

But,  ^  Lord  Kenyon  and  the  cases  of  Porter  r.  Bradley 
and  Roe  v.  Jeffrey,  were  the  blind  guides  which  misled  them." 
No.  If  you  look  mto  the  opinions  of  the  then  Ch.  Justice, 
Kent,  you  will  see  how  fully  he  considers  them.  The 
leading  case  is  Pells  r.  BrownJJi)  True,  this  case  was  -ftl*^^^^** 
once  questioned ;  but  for  more  than  200  years  it  has  not 
even  been  doubted,  in  any  book  of  any  country.  It  was 
treated  by  Lord  Kenyon,  by  our  Supreme  Court,  and  by 
other  Courts  as  the  Magna  Charta  of  the  law  on  this  ques- 
tion.   But  Chancellor  Kent  dissents  iiom  it    With  the  ex- 
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▲LBANT;    cepUon  of  two  or  three  xiearly  simultaneous  cases,  it  never 
vas  questioned.    Now  we  are  to  be  told  that  Lord  Eenyon 


Ilea  1893; 


WSkm      was  deceived  and  misled  in  his  eulogium.    There  is  noi 
Xi^       one  case  questioning  thftt^  which  has  not  heen  overruled 
again  and  ag^in;  and  no  lawyer  would  now  be  heard  to 
question  it,  in  Westminster  Hall. 

It  was  at  least  to  have  been  expected  from  the  late  Chan- 
cellor  that  he  would  have  shed  a  new  ray  of  light  upon  the 
question,  putting  doubt  at  defiance.    But,  I  repeat  it ;  out 
(0  Cro.  Jao.  of  26  cases  relied  upon  by  him,  Chadock  v.  OnoleyJii)  alone^ 
is  against  us*    What  is  the  point  of  inquiry  1    Is  there 
something  in  this  limitation  which  restrains  the  general 
words  to  a  definite  failure  of  issue?    We  say  survivor 
does. 
{J)  35  Ed  3      The  book  of  Assise( j )  is  fiist  quoted  by  the  Chancellor. 
^ '  But  nothing  was  pretended  in  that  case,  to  qualify  the  limi- 

tation.   It  was  not  to  the  survivor.    In  King  v.  Rumball^ 
(A;)  Cro.  Jac.  {k)  the  limitation  was  not  to  the  survivor.    Pells  v.  Brown 

(hT.Baym.  ^  ^^  ^^^'    ^^^^^  ^*  Meynelj^l)  was  in  other  respecta 
453.  much  like  the  present  case,  but  this  word  survivor  was 

(m)    1    P.  ocutted,  in  the  limitation  over.    Forth  v.  Chapman{m)  wa^ 
Wnw.  663.       ^  question  as  to  personal  property  bequeathed  upon  tb^ 
general  wokLs  ;  and  these,  alone,  were  Umited  to  a  definite 
(n)  woie's  failure  in  such  il  case.    In  Brice  v.  SmiihJiyi)  the  word 
*5»)  I  BuiT.  ^^rvivor  does  not  occur ;  and  Hope  v.  Taylor(fi)  was  not 
3^  a  question  as  to  a  devise  over.    The  first  taker  had  issue 

{f)  Dong.  487.  which  clearly  gave  an  estate  tail.    In  Doe  v.  Fonner€au[  p  ) 
Ld.  Mansfield  asked  Serjeant  Hill  whether  he  had  ever 
been  able  to  find  any  case  of  real  property,  where  the  Court, 
on  the  words  in  default  of  such  issue,  had  implied  a  re- 
striction to  issue  living  at  the  death  of  the  father  ;  and 
he  said  he  had  not  met  with  any.    And  it  is  very  true 
that  no  such  case  can  be  found.    We  do  not  contend  for  a 
limitation  of  these  words,  by  mere  implication  arising  fiona 
(q)  b  T.  R.  the  words  themselves..    Denn  v.   Slater ,{ 5^ )  the  word 
^f)  7  T  R.  ^^^^^  ^  ^^^  ^^s^,  nor  was  there  any  provision  that 
276.  B.  should  die  without  issue  in  the  life  of  C.    So  of  Doe  v. 

%^  ^       '  Bivers^lr).  so  of  Doe  v.  MliSf{s)  but  thia  caee  pie-sup- 
poses that  the  general  words  may  be  restrained  by  in^ 
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plication  from  other  parts  of  the  will.     Tenny  v.  Agar,{t)    albant^ 
gbes  upon  the  general,  unrestrained  \(rords.    'The  devise    PeC'^82a>. 
over,  was  ti6t  to  the  mrvivor,  but  to  a  cbusin  wno  had  hot       wjulm 
beeii  befote  ihtrodiiced.    The  Chkticfellolr^s  cases  do  not        jj^^ 
kppiy.    It  is  din^olar  that  not  one  of  thein  can  even  be  dis- 
torted into  an  application  to  the  pohit  in  question.    Kirk-  253. 
Patrick  v.  Kitpatrick,{u)  the  Chancellor  admits  is  against    ^**)  ^^  ^^ 
hitn  :  and  in  Barlotb  v.  Slater Sv)  there  ^ere  no  restrictive     (©)  17  Ve* 
words.    The  limitation  over  to  ohe  of  the  nieces  for  life;  in 
that  case,  does  not  necessarily  iniply  an  intent  that  there 
should  be  a  denbite  failure.    This  was  the  only  point  deci- 
ded there.    In  J?oiwi7/y  V.  Jame5,(l)  also,  there  were  no     (i)6Tavat 
words  of  restraint ;  and  this  a  sufficient  answer.  ^®- 

"  I  have  thus,"  (says  the  Chancellor)  "  continued  the  his- 
tory of  the  English  decisions,  from  the  time  that  we  abol- 
ished estates  tailj  dowh  to  the  present  moment ;  and  it 
must  have  been  perceived  that  there  is  one  undisturbed  cur- 
rent of  authority,  as  well  since,  as  before  our  statute,  de- 
claring and  establishing  that  such  words  as  are  used  in  the 
will  of  Medcef  Eden,  the  elder,  do  create  an  estate  tail ;  that 
they  do  niean  an  indefinite  failure  of  issue." 

Chadwick  v.  Cototey^  decided  about  200  years  ago,  I  ad- 
mit may  be  a  case  against  us ;  but  if  it  does  interfere  with 
Pells  V.  Brown  it  has  gone  to  the  shades.  The  latter  case 
has  been  conceded  to  be  the  law,  till  questioned  by  Chan* 
cellor  ][Slent  in  this  Court.  If,  in  a  few  instances  about  the 
time  when  it  was  decided,  it  was  questioned,  it  has  outrode 
the  storm.  Even  Chadwick  v.  Cowley  is  reducible  to  ques- 
tions peculiar  to  itself,  arid  was  capable  of  decision  without 
interfering  with  Pells  v.  Brown.  Intent  is  the  polar  star 
which  guides  in  the  construction  of  wills.  Little,  indefina- 
ble circumstances  v^^ill  sometimes  indicate  the  intent  and 
conilicC  with  general  rules.  This  consideration  has  led  a 
learned  Judge  in  Pennsylvania  to  say,  that  unless  authori- 
ties on  the  construction  of  wills  are  in  point  upfon  every 
particular,  they  cannot  *govern.(tr)  The  father  had  disin-  /^\  ^^ 
herited  his  eldest  son  r  and  the  Court  leaned  in  favor  Smith,  J.  3 
of  a  cobstruction  which  would  defeat  his  will.    And  this  is  33& 
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ALBANY,    the  key  to  the  case  of  Chadwiek  v.  Cowley.    The  Couxt 
^^  '^'     say,(ar)  "  For  the  words  that  the  survivor  shall  be  heir  to 
WDkei       the  other  if  he  dies  without  issue^  they  seem  to  be  an  estate 
I^Q.        tail.    But  if  the  devise  had  been  that  if  he  died  without  is- 
sue in  the  life  of  the  other ^  or  before  such  an  age^  that  then 
it  shall  remain  to  the  other  ;  then  peradventure  it  should  be 
a  contingent  devise  in  tail  if  it  should  happen,  and  not  other- 
wise ;  but  being,  thai  the  survivor  shall  be  heir  to  the  other, 
if  he  die  without  issue^  that  in  his  intent  is  an  absolute 
estate  tail  immediately,  and  remainder  limited  over."    And 
that  case  may,  even  now,  be  law  with  the  qualification 
which  the  Court  give  to  it,  without  impugning  Pells  v. 
Brown. 
The  Chancellor  next  proceeds  to  review  some  of  the 
(y)  9  Mam.  American  cases.    That  of  Richardson  v.  Noyes.{jf)  is  in  our 
^  favor.    The  words  survivor  or  survivors  were  used  to  de- 

signate the  second  takers ;  and  these,  among  other  words,  are 
relied  on  for  the  very  purpose  that  we  urge  them  here  ;  and 
'  («)  Id.  554.  the  limitation  over  was  holden  valid.    Ray  v.  Enslin/yz) 
is  inapplicable,  but  the  Court  recognize  the  doctrine,  in  the 
(a)  5  Id.  500.  abstract,  which  we  contend  for.    Ide  v.  /c{e,(a)  does  not 
touch   the   point;  but  the   Chancellor  says,  ^^Hauer  v. 
(()3Yeaiea'  SSiitZj{b)  turned  upon  the  construction  of  peculiar  provi- 
PemL      Rtfp.  ^.^^^  1^  ^  ^111^  which  are  not  at  all  analogous  ;"  but  the 

truth  is,  we  could  not  have  found  a  stronger  case  in  our  fa- 
vor.   The  word  survivor  is  expressly  relied  upon  by  the 
(e)  1  Wtth.  Court.    Hunters  v.  Haynes,{c)  turned  upon  the  general 
Virg.  Rep.  71.  ^q^^  aloue,  had  no  application  for  the  Chancellor's  purpose, 
but  is  in  point  against  the  premises  passing  to  the  English 
(d)  u  MnDf.  devisee.    The  same  remark  applies  to  Roy  all  v.  Eppes  ,'{d) 
479^         ***  and  Dennj  ex  dem.  Sutton  and  wife,  v.   Wood.{e)    "  In 
Nim^N*"  c  ^^^^^^S  V.  Reynolds,^{f)  (says  the  Chancellor,)  "it  was 
Rep.  m        admitted,  that  the  general  words,  that  if  either  should  die 
N.^'^c!  ^Rep!  ^f^^^  lawful  heirs  of  their  bodies^  appeared  to  look  to  an 
60.  indefinite  failure  of  issue,  but  they  held  that  the  subse- 

quent word^ — What  words  7  These  words  says  the  Chan- 
cellor, without  lawful  heirs  of  their  bodies  to  live^  "  control- 
led the  general  words,  and  made  a  good  limitation  over  by 
way  of  executory  devise."  This  was  not  so.  The  bequest 
over  was  "equally  to  be  divided  between  the  survivcrs.^ 
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This  word  stirvivtn's  is  relied  upon  by  the  Court  as  restraia-    albant, 
ing  the  general  words.     "This  term  survivor^  say  the    ^^^  ^     ' 
Court,  "  is  a  term  of  much  import  here.    It  carries  with  it     .  wak«i 
the  idea  of  the  longest  liver,  provided  the  other  sister  should        liJn. 
leave  no  children  behind  her ;  that  is,  none  living  at  the 
time  of  her  death.''    The  case  is  directly  against  the  Chan- 
cellor, and  in  point  for  us.    The  same  remarks  apply  to 
Jones  V.  Riee.{g)  ,^)  ^  >>••*"• 

Now  then,  how  stands  the  question  ?  Does  not  the  word 
attrvivin'^  rescue  this  case  from  the  general  principle  ?  Is  it 
not  clearly  so  7  This  Court,  then,  decided  right  in  Ander- 
son  V.  Jctekson.  For  four  years  the  law  has  been  fixed  by 
a  Court  of  dernier  resort.  Men  have  gone  to  their  graves 
ailer  having  settled  their  estates  upon  the  principles  which  * 
you  have  promulgated.  If  erroneous,  it  is  because  the  de- 
cision was  made  by  men.  Tou  ought  not  to  aflirm  it  so 
much  because  it  was  right,  as  because  it  was  law.  There 
is  hardly  a  will  settling  real  estate,  which  does  not  contain 
the  .disposition  in  question.  It  is  the  most  common  case  in 
a  devise.  You  have  not  the  moral  power  to  change  your 
ground ;  because  it  is  not  right.  Who  can  know  what  the 
law  of  this  state  is,  unless  your  decision  is  final  7  Shall  we , 
look  into  your  decisions  under  the  idea  that  they  kre  to  be 
oTertumed  by  a  new  set  of  men,  who  shall  come  here  to- 
morrow 7  A  change  of  decision  with  a  change  of  men, 
would  be  a  less  evil  in  the  Supreme  Court  of  this  state,  or 
of  the  United  States,  because  from  the  tenure  of  the  Judges' 
office,  frequent  changes  are  not  to  be  looked  for.  This 
Court  may  change  once  in  four  years.  Are  we,  barely,  en- 
abled to  say  '<  these  words  meant  a  definite  failure  of  issue 
yesterday:  but  whether  this  will  be  law  next  year,  I 
will  tell  you  after  election  ?"  The  law  of  discretion,  with 
the  best  of  men  and  the  best  of  Judges,  is  more  or  less  the 
creature  of  prejudice  or  passion.  Your  decisions  should 
be  as  stable  as  the  constitution :  They  should  be  so  in  order 
that  the  suitor  may,  at  least,  see  one  spot  where  there  is  an 
end  of  uncertainty. 

2.  The  simple  devise  over  from  Joseph  to  Medcef,  undei 
the  word  survivor^  would  have  given  the  latter  a  life  estate 
only.    But  it  is  juiM  as  well  settled  as  that  two  and  two 
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ALBANY     make  fouir,  that  a  deVise  over,  as  he^,  to  John  Eden  and 
Dec.  1823.    Hannah  Johni9on  on  both  sond^  dying  witholit  iasne  gener« 


Wiikts*  ally,  n)ake&,  by  itnpticatidn,  an  ^tate  tail  out  of  tht^  pnce- 
Lioii.  ^S  estate;  Here^  then,  would  hare  been  an  estate  tail  in 
Medcef  Eden^  h^d  it  nbt  been  for  the  statute  of  ir86.(^) 
leifV  ^^  "^^^^  *^^  declareSj  « that  all  estates  tail  shall  be  atid  hereby 
Laws,  205,  ■.  are  abolished ;  arid  that  in  all  ea^es  where  any  ))erik>n  or 
persons  now  is,  or  are,  or  if  the  act  hereinafter  mentioned 
and  repealed  (act  of  1783,)  had  not  been  pas^,  Would  now 
be  seised  iti  fee  tail,  of  any  lands,  tenements  or  heredita- 
ments, by  virtue  of  any  devise,  giftj  grant  or  other  convey- 
ance, heretofore  mad^i  or  hereafter  to  be  made,  Or  by  any 
other  means  Whatsoever,  such  person  and  persons^  instead 
of  becoming  deised  thereof  in  fee  tail,  shall  be  deemed  and 
adjudged  to  be  seised  thereof  in  fee  simple  absolute."  The 
legislature  thus  lay  down  the  rule,  which  governs  this  ease, 
in  terms.  The  ei^tate  to  Medcef  would  have  been  in  fee  tail 
if  the  statute  had  hot  been  passed.  Raving  passed^  it  is 
transmuted  into  a  fee  simple; 

Hei^  we  are  inet  with  this  difficulty  ]  that  as  the  statute 
de  ddnis  Was  repealed  before  the  tirill  wbs  made^  no  estate 
tail  could  exist ;  and,  therefore,  the  statute  does  not  operate 
upon  this  will.  But  the  anfeWer  is  very-simpie  and  obvious, 
At  common  law,  a  fee  conditional  to  A.  and  certain  heirs 
became  absolute  ott  the  birth  Of  heirs.  This  was  put  down 
at  a  very  early  period  by  the  statute  de  dofiisj  which  it  is 
said  Was  repealed  here  in  1786.  But  this  is  a  mistake. 
The  statute  de  donis  wa^  not  repealed ;  but  its  operation 
was  changed ;  and  the  estates  created  or  to  be  created  un- 
der it  are  construed  into  a  fee  simple.  Otherwise,  We  are 
thrown  back  to  the  old  fee  cohdilional.  No  such  thing  was 
intended.  The  legislature  of  this  state  in  1788,  repealed,  as 
mentioned  on  the  other  side,  all  the  statutes  of  England, 
(0  Vid.  Smith  knowing  that  the  statute  de  datiis  had  beeh  re-enaeted  by 
r    ntr*  &  this  state  in  a  modified  form:(t) 

Mimf.  300,  per      3   The  plaintiffs  in  errer  do  not  stand  in  a  situation  to 

Eidridge    V.  avail  themselves  of  the  devise  over  to  John  Eden  and  Han- 

F^Aer,      id.  ^^yi  Johnson,  eteri  feupposing  it  to  be  operative.     Claiming 

adversely  to  the  original  sourbe  of  title,  they  have  no  busi« 

iiess  with  the  fight  of  third  j^rSonSj  who  mii^  iely .  for 
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ibtA  right  npon  the  vill,  ia  de^ajiee  of  which  9ur  antBgo-    ^f  ^^^' 
aists  hold  on  upon  thb  property. 
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But  the  limitation  wag  destroyed  by  the  statute  of  fee      ^iU^<^ 
simple.    It  is  edngular  that  after  struggling  for  years  to  show,        Uoa 
that  we  were  cut  of  by  ^e  general  woa:da — that  a  limitation 
to  us  as  sujcvivor  could  not  saTe  us — gentlemen  diould  now 
contend,  that  even  without  this  word,  or  any  other  quaUfy- 
ing  circumstance,  the  estate  should  go  aver  to  collateral  xa- 
lations  of  the  testator*    Our  answer  is,  that  the  devise  over 
to  them  is  void.    Gentlemen,  themselves,  have  shown  k. 
All  the  cases  cited  show  it.    Jacksim  v.  jpiUinger^(j)  de-  _(;')  18  John 
cides  the  very  point.    Such  a  limitation  w^s  overruled  in 
that  case  for  want  of  the  qualifying  word  survives.    If  the 
rule  is  to  be  altered,  the  legislature  must  do  if.    You  must 
administer  the  law  as  you  find  it. 

But  it  is  said,  that  the  devise  over  to  John  Siden  and  Han- 
nah >ohnspn,  being  in  the  immediate  neighborhood  of  the 
first  limitation  over,  and  following  this,  is  tp  be  taken  as  part 
of  the  same  clause ;  and,  as  such,  it  is  controlled  by  the 
wor4  survivor,  in  common  with  the  fimst  part  Our  answer 
is,  that  it  cannot  be  taken  as  a  part  of  the  same  clause,  but 
is  plainly  and  substantially  distinct,  not  only  in  fact  but 
within  the  reasonable  intention  of  the  testator.  The  sub- 
ject matter  is  diffidient.  This  is  a  devise  of  the  whole.  The 
first  was  only  of  a  part.  The  ultimate  devisees  stand  in  a 
different  relation  to  th^  testator.  The  former  were  sons ; 
the  hitter  a  brother  and  sister.  The  feeUngs  which  governed 
the  devisor  were  difibrent  in  the  two  oases.  Nothing  is  moie 
raticmal  than  that  before  he  would  take  the  estate  away  from 
his  lineal  descendants,  they  sho^ild  be  finally  exhausted ; 
find  to  provide  for  this  the  words  of  the  condition  must  have 
been  used  in  their  largest  sense,  which  imports  an  indejiniie 
failure. 

Tho  word  then,  in  this  devise,  will  not  operate  to  restrict 
the  meaning.(/:)  ^j^^     H 


But  the  reasoning  on  the  other  side  overturns  this  claim.  Tracti,  5i 
The  testator  uses  words  having  a  legal  and  fixed  meaning.  Beauclerk  r 
Their  contiguity  to  the  previous  words  shows  that  this  was  former,  UAik 
intentionally  so.    But  whether  intentionally  or  otherwise 
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ALBJiNTi    makeJ  no  difference.    Suppose  a^devise  of  Black  Acre  (o  A> 
^^^  ^^'    and  his  heirs,  and  of  White  Acre  to  B.,  without  adding  his 


V 


Wiikei      heirs ;  and  admit  that  these  last  words  are  omitted  aoci« 
jj^,        dentally ;  would  the  Ck>urt  dare  to  say  that  hoth  devises  ara 
in  fee  ?    They  might  as  well  repeal  the  statute  of  wills. 
.  c/efri^b!  According  to  the  case  fiom  Hobart,(/)  the  Court  will  adopt 
33-  the  technical  meaning,  because  these  are  no  words  indica- 

ting a  different  intent.    Ld.  Hardwicke,  in  Oarih  v.  Bald- 
(m)  d  Tea  trt/i,(m)  refers  to  the  words  of  the  marginal  note  to  Hobart, 
(n)    Id.  p.  which,  he  say8,(n)  were  known  to  be  his  words  and  in  his 
65^-  emphatic  style ;  and  following  him,  remarks ;  ^'  I  am  not  in 

a  Court  of  Equity  to  overrule  the  legal  construction  of  the 
limitation,  unless  the  intent  of  the  testator  or  author  of 
the  trust,  appears  by  declaration  plain  ;(1}  that  is,  not  say 
ing  it  in  so  many  words,  but  plain  expression  or  neces- 
sary implication  of  his  intent,  which  is  the  same  thing.** 
Is  the  mere  location  of  the  words  in  question,  to  change 
their  legal  and  palpable  intention? 
There  are  a  few  cases  cited  on  the  other  side  to  this 
(o)  Atkinmn  point.(o)   Atkinson  v.  Hutckinswi  was  mis-reported  :(p)  but 
3    P.   Wm^  there  is  this  general  answer  to  them  ail.    They  relate  to 
Z5S.Beaueierk  personal  property,  the  rule  in  relation  to  which  is  different,  on 
Atk        312.  the  head  we  are  considenng.    The  presumption  need  not  be 
LetamgkamJ  ^^  Strong  as  to  Carry  over  a  bequest  of  personal  property  as 
Ambi.      122.  a  devise  of  real  estate.    You  cannot  entail  personalty,  and 
KiipStriek,  13  the  Courts  will  seizo  upon  almost  any  ground,  however  slight, 
^T  f  H      L.  ^  i^t^ii^  ^tie  general  expression.    This  distinction  may  be 
T.  523.  seen  in  Feame.(9)    In  1720,(r)  both  real  and  personal  es- 

36i! ^  ^^  ^^  ^*®>  '^^^  devised  over  in  the  same  clause,  after  an  indefi- 
(r)  In  Forth  nite  failure  of  issue  slightly  qualified,  and  the  clause  was  hol- 
P.  Wnu."^'.  ^^^  '^oid  as  to  the  real,  but  good  as  to  the  personal  property. 
(*) /n  Bmu'  In  i742,(^)  Ld.  Hardwicke  says,  that  case  was  not  decided 
mer,  2  Atk.  upon  a  distinction  between  real  and  personal  property,  and 
^^^'  it  is  indeed  difficult  to  tell  where  the  Courts  have  left  this 

(0    1  Vm.  question  in  relation  to  the  latter.  In  Sperling  v.  To//,(/)  the 

Sen.  70  • 

(1)  Hobait's  marginal  noU  (Hob.  33)  if,  "  No  man  shall  show  mo  a  caie 
in  law,  wheroi  by  purohaM,  by  devise  to  an  heir,  any  may  take  that  is  BSi 
heir  indeed,  without  declaration  plain." 
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Hauler  of  ihe  Rolb,  again,  glances  at  this  distinction.  This 
was  m  1747.  But  as  to  real  estate,  die  rule  has  never  been 
disturbed ;  and  the  ultimate  devise  over  is  unquestionably 
void.  The  reasoning  of  the  Master  of  the  Rolls  in  Sper- 
ling  V.  ToUy  is  directly  applicable.  That  was  a  devise  to 
three  nephews  during  their  respective  lives,  as  tenants  in 
common  ;  but  if  either  died  without  issue  living  at  his  death, 
liis  part  to  go  to  the  survivors,  then  over  to  10  others.  Two 
of  the  nephews  died  in  the  testatrix's  lifetime,  and  the  sur- 
vivor left  a  son,  who  claimed  the  whole  estate  against  the 
devisees  over,  on  the  ground  of  intent  that  nothing  should  go 
to  the  latter,  ti]l*a  failure  of  issue  of  all  the  nephews ;  but 
the  Master  of  the  Rolls  speaks  of  it  in  this  manner :  "  It  is 
said,  the  intent  was,  that  while  there  was  issue  of  the  three 
nephews,  it  should  not  go  over ;  and  that  being  executory,  it 
should  be  so  directed.  The  Court  will  always  go  as  far  as 
possible  to  support  the  intent ;  but  that  intent  must  appear 
from  the  words  of  the  will.  There  are  few  cases,  where 
evidence  of  the  intent  will  be  allowed  out  of  the  words.  It 
only  will  where  there  is  a  doubt  to  whom  the  residue  is  giv- 
en, or  for  ascertaining  the  nature  of  the  legacy  or  the  per- 
son of  the  legatee.  If,  then,  the  Court  is  so  very  cautious 
where  there  is  evidence  to  prove  the  intent,  much  more 
ought  it  to  be  so,  where  that  evidence  arises  only  from  the 
surmise  of  counsel  or  of  the  party.  The  Court  is  to  carry  the 
will  into  execution  ;  not  to  make  one  for  the  party,  or  to  give 
that  construction  which  the  Court  should  think  most  proper. 
If  this  matter  was  laid  before  the  testatrix,  she  might  think 
it  reasonable,  that  it  should  not  go  over,  while  there  was  is- 

• 

sue ;  and  it  might  be  very  proper :  but  that  does  not  appear 
from  the  words  ;  rather  the  contrary.  The  plain  construc- 
tion carries  it  after  the  death  of  each  respectively :  and  not 
to  give  a  survivorship  on  the  death  of  one  without  issue ;  for 
it  is  given  in  common,  and  stirvivorship  was  in  the  contem- 
pkition  of  the  testatrix,  as  appears  from  her  directing  a  sur- 
vivorship for  life ;  and  having  omitted  it  in  the  direction  of 
the  inheritance,  it  is  reasonable  to  suppose  that  she  did  not 
intend  it."  The  amount  of  these  remarks  is,  that  she  had 
DO  survivorship  in  her  eye,  in  the  ultimate  devise ;  and  her 
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ALPiiNYj    intention  cannot  be  disregarded.    Now  can  we  extend  0}« 
Pec  I8g3;    force  of  the  terflp  survivor  to  John  Eden  and  Hannah  John- 
'   WUke*       son  when  the  word  is  not  there  1 

LiJ^  That  part  of  the  Chief  Justice's  opinion  has  been  assailedi 

'^hich  declares  the  limitation  over  to  John  Eden  and  Han 
nah  Johnson  to  have  been  changed  into  a  vested  remaindez 
on  the  previous  limitation  to  Medcef  becoming  vested  in 
possession ;  and  we  are  told  that  there  can  in  no  case  be  a 
remainder  where  the  previous  estate  is  a  fee  simple,  or 
will  not  admit  of  a  remainder  after  it.    True,  when  you 
have  a  remainder,  you  don't  want  an  executory  devise ; 
nor  can  you  have  one.    The  office  of  an  executory  devise, 
is  to  carry  over  an  estate,  in  those  cases,  only,  where  a  re- 
mainder cannot  do  it :  and  wherever  a  limitation  can  have 
4  ed.  1  *a™3'  ®ff€<^^  *s  a  remainder  it  supersedes  this  office.(i7)    Now  this 
17  Ludding'  devise  over  from  Joseph  to  Medcef  was  not,  in  terms,  either 
Ld.      Raym.  &  fee  simple  or  a  fee  tail.    It  would  havp  been  a  mere  es- 
^'    "5^  Z'  tate  for  life,  had  not  the  words  of  limitation  to  John  Eden 

Liegge,x  I. XL  ' 

488,  9,  n.  a.     and  Hannah  Johnson  enlarged  it  into  a  fee  tail,(tr)  which 
Legge,3T,K.  admits  of  a  vested  remainder  after  it.(3r)    Then  here  was 
^  Q^w^wwi     *  ^^  ^^^  vested  in  Medcef,  and  what  before  followed  it  as 
aon'8  Lee.  181.  &n  executory  devise  now  foUowed^as  a  vested  remainder ;  or 
SOS^Llt^'  in  the  language  of  the  Chief  Justice,  "  The  estate,  then,  of 
347.   3  T.  R.  John  Eden  and  Hannah  Johnson  was  turned  into  a  remain- 
'*"**■     der,  wlien  the  executory  devise  took  effect  in  favor  of  Med- 
cef Eden.    The  devise  to  them  then  ceasing  to  be  execu- 
tory, Medcef  became  seised  in  fee  tail  by  necessary  implica* 
tion  of  law,  with  a  remainder  expectant  in  favor  of  John 
Eden  and  Hannah  Johnson."  This  was  the  state  and  shape 

of  the  limitations  under  the  common  law,  and  the  statute 

■ 

de  donis,  which,  we  have  seen,  still  exists  for  the  purpose 
of  bringing  about  this  state  of  things.  It  is  enough  that  the 
right  of  Medcef  Eden  would  have  been  an  estate  tail,  pre- 
vious to  the  statute,  (1  N.  R.  L.  52.)  It  is  then  taken  hold 
of  by  this  statute  and  transmuted  into  a  fee  simple,  as  I  have 
formerly  shown.  At  common  law,  it  might,  as  the  Chief 
Just;ice  reinarks,  have  been  destroyed,  or  made  absolute  in 
Medcef  by  a  fine  or  recovery ;  in  place  of  which  our  statute 
of  fee  simple  stpps  in,  and  reaches  this  object  withort  that 
eeremony. 
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Craig  y.  Stacetf(\)  coincides  with  the  SupTeme  Goioly  xvbjlvy^ 

ud  decides,  in  tennsy  that  when  an  executory  devise  be-  *^'^^^' 
come;  vested  in  possession,  the  Umitations  depending  upon       Wiiket 
it  change  their  nature  and  become  vested  remainders.  ^I^ii. 

A,  Burr^  (same  side,)  said,  he  should  add  but  little  on  the  (i)  hyt 
three  first  points  of  the  defence.  The  ability  with  which  all  J^  ^^ 
tbe  points  had  been  examined  by  his  associate,  forbade  his 
sa.yiog  much  in  relation  to  either.  He  regretted  that  the  de- 
cision in  Anderson  v.  Jacksati  should  be  opened.  He  fear- 
ed that  even  the  stand  then  taken  by  the  minority  against 
that  decision  might  with  some  of  them  have  been  owing  to 
Mr.  Eklen's  unfortunate  selection  of  one  of  his  counsel ;  but 
be  was  happy  in  the  belief  that  he  had  nothing  like  preju* 
dice  or  feeling  to  encounter  in  this  Court 

On  Joseph's  death,  the  case  of  Anderson  v.  Jackson  car- 
ried all  the  estate  devised  to  him,  over  to  his  brother  Medced 
That  case,  however,  merely  settled  the  point ;  it  did  not  act 
upon  all  the  land  ;  and  instead  of  abiding  that  result,  and 
surrendering  the  residue  peaceably,  the  possessors  determin- 
ed that  we  should  fight  them  in  detail. 

It  is  the  disposition  of  man  to  hold  property,  during  his 
life,  above  control ;  but  to  shackle  it  forever  afterwards. 
Having  children,  he  will  give  it  to  them  for  life,  and  con- 
fining it  to  his  lineal  descendants  as  long  as  possible,  then 
over.  But  the  law  will  not  allow  you  to  limit  on  an  event 
beyond  a  life  or  lives  m  being  and  81  years  and  9  months 
afterwards,  for  fear  of  a  perpetuity.  This  is  a  worse  evil 
than  an  entail^  for  the  latter  may  be  docked  by  a  fine  or 
'  recovery.  This  remedy  will  never  reach  an  executory  de- 
vise. Once  fix  a  principle  which  shall  carry  over  this  es- 
tate to  John  tiden  and  Hannah  Johnson,  and  you  establish  . 
au  entail  which  no  power  can  cut  off.  The  contingency 
upon  which  it  turns,  is  too  remote.  You  will  not  allow  the 
limitation,  because  there  is  no  limitation  to  it.  It  was  given 
to  the  sons  and  their  heirs,  and  it  was  his  obvious  intent 
that  their  issue  or  descendants  should  enjoy  to  a  period  in- 
definitely remota  Suppose  they  had  died  immediately 
after  the  testator,  leaving  issue,  (which  latter  is  always  a 

ToL.  IL  48 
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ALBANi,    probable  event  in  this  kind  of  limitations,)  it  was  his  intent 
^^^^^^'    to  carry  it  to  the  issue,  their  children  and  children's  childrra. 


WilkM  till  they  should  fail ;  thus  confining  it  in  the  family,  and 
jj^  shackling  it  against  the  freedom  of  alienation,  for  age» 
The  time  when  it  should  pass  over  to  the  ultimate  devisees^ 
or  their  heirs,  was  undefined,  and  the  fee  simple  of  the 
estate  might  have  been  in  abeyance  for  a  long  time,  because 
it  could  have  no  absolute  owner.  No  one  could  purchase 
it.  I'his  is  the  evil  intended  to  be  reached  by  Jackson  v. 
^)  18  John.  BiUinger.{y) 

The  plaintifiOs  in  Error  repose  themselves,  entirely,  upon 
the  further  question,  growing  out  of  Medcef  Eden^s  death ; 
and  they  say  it  is  only  in  reference  to  this  that  they  have 
reviewed  Anderson  v.  JcuJcson.  They  say, "  True,  we  have 
no  title ;  but  John  Eden  and  Hannah  Johnson  of  England 
have.  They  are  the  owners  and  we  c!aim  to  hold  against 
all  the  world  except  them."  But  what  is  the  reason  of  this 
rule  1  It  is  that  the  possessors  should  be  subjected  to  dam- 
ages and  costs  but  once ;  and  that  rule  is  satisfied  in  this 
case.  They  would  have  been  shielded  by  surrendering  to 
Medcef  Eden  and  paying  his  costs  and  damages  for  the 
time  during  which  they  admit  his  estate  to  have  continued. 
They  purchased  Joseph  Eiden's  life  estate  which  expired 
many  years  ago.  The  title  of  John  Eden  and  Hannah 
Johnson,  if  they  have  any,  arose  only  in  1819,  and  had  the 
plaintiffs  in  Error  surrendered  the  whole  land  then,  as  in 
duty  bound  to  do,  they  could  not  have  been  subjected  to 
any  further  action  at  the  suit  of  the  English  claimants. 
They  attempt  to  avail  themselves  of  the  rule,  in  their  own 
wrong.  It  is  their  fault  if  suits  are  to  be  multiplied  upon 
them. 
There  are  various  principles  upon  which  this  cause  must 
(«)  Kmx  et  be  decided  against  them,  even  conceding  the  title  which  they 
Mti'^'^ReJ  ®^  "P  ^^  *®  English  devisees.  In  the  first  place,  to  avail 
488.  thmselves  of  a  title  in  third  persons,  they  must  show  them- 

Peek,  3  John!  selves  Connected  with  that  title.(2;)  The  question  is,  who 
aH^Mm  L^'  ^^  *^  better  title  between  these  parties  ?  This  is  a  fami- 
etol.  8  Cnnch,  liar  principle  in  the  writ  of  right^a)  An  ejectment  being  a 
M^to^o^8^  mere  substitute  for  the  writ  of  right  it  would  be  an  absurdity 
^Mftion.  that  on  a  special  verdict,  in  that  action,  the  rule  should  be  dif- 
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fercDt ;  and  it  is  really  the  same  in  both.(6)  Jackson  v.  Da^    albanTi 
venport{c)  does  not  form  a  rule  for  this  case  ;  because  the     ^^^  ^^^ 
defendant  not  only  showed  that  the  life  estate  upon  which       WiikM 
the  plaintiff  sought  to  recover  had  expired,  but  he  went  fur-        jion. 
ther  and  showed  a  title  to  the  reversion  in  himself  ]{d)  and 
the  opinion  of  Ld.  Kenyou,  in  England  v.  Slade.(e)  cited  aw,    2(5* 
on  the  other  side,  has  been  overruled  both  in  England  and  PV17'^*^^ 
this  counrry.  It  is  inconsistent  with  Jackson  v.  SfCleodfif)  per  Ld.  Ken- 
decided  by  the  Supren\e  Court  of  this  state.  ^Ten^Johii. 

Again  :  the  plaintiffs  in  Error  entered  under  an  estate  in  395. 
privity  with  the  successive  estates  of  Medcef  Eden,  and  per   SmSm! 
John  Eden  and  Hannah  Johnson,  to  whom,  according  to  C.  J. 
their  own  ground,  the  reversion  has  successively  passed.  On  689, 3. 
the  expiration  of  Joseph  Eden's  life  estate,  which  they  pur-    i/)  19  John, 
chased,  they  were  the  tenants  of  Medcef  Eden,  and  are  es« 
topped  from  questioning  his  title,  although  it  may  have  ex- 
pired.   They  must  surrender  the  possession;  and  then  the 
rights  of  third  persons  may  be  litigated.    They  have  no 
right  to  set  them  up,  in  this  fornfL    They  come  directly 
within  the  principle  of  Jackson  v.  Steward,{g)  The  same 
Y.  MCleod,{h)  and  Jackson  v.  Ayers,  { 14  John.  224.)    They  ^C^>^  ^^^ 
held  in  trust  for  Medcef  after  his  brothers  death  ;  and  he        (A)  19  id. 
may  call  upon  them  at  all  events  to  surrender  the  trust 
That  they  had  no  more  than  Joseph's  life  estate,  was  ex- 
pressly decided  by  the  Court  below,  and  has  not  yet  been 
questioned  here.    They  do  not  pretend  to  hold  under  the 
authority  or  grant  of  the  English  devisees.    The  lease  to 
Lion  was  not  a  fiction,  as  is  usual  in  ejectments.    It  was 
an  actual  lease  for  15  years,  executed  on  the  premises  when 
entry  was  made  to  avoid  the  fine.    This  is  a  good  and  sub- 
sisting title  or  interest  against  all  the  world  except  the  re- 
versioners.   The  lessee  has  a  right  to  his  possession  till  dis- 
turbed by  those  having  the  inheritance.    He  was  rightfully 
m  possession  under  the  title  of  the  lessors  ;  and  this  prior 
rightful  possession  cannot  be  questioned  by  the  plaintiffs  in 
Error,  who  are  no  more  than  mere  strangers  to  the  re- 
versioners, beside  being  sliackled  by  an  estoppel  arising 
from  their  privity  with  the  lessors  of  the  plaintiff.    None 
but  the  reversioners  can  be  heard.     Till  avoided  by  them. 


ALBAKT,    thA  leasa  to  Liop  Tonwns  goipid.    )<  19  He4^{  Bdei;i>  leMe^ 
^*^^^^    ind  he  and  his  hem  might  avoijir  yjipii  a  distress  (or  rent 
wakes      under  it.(»)  It  wa3  not  void,  hut  mejcely  voMable  hy  the  act 
j^       of  the  reyersioners,  and  might  have  been  affirmed  by  their 
act    A  variety  of  castea  to  this  eiisct  Are  caUe(:ted  in  Bar, 
Asf^l^ll  ^^'  l^esises  and  Terms  for  yea,E5(Pi>(j)    Tli/e  English 
▼owryi     isd.  Gourta  refuse  to  act  upon  the  rights  of  third  p^rsoiis^  when 
of  ^ol.  4,  they  are  not  before  the  Cpurt.    A  husbfind,  during  cover- 
M.  e4.  ^.  16,  ture^  gives  a  lease  of  his  Tvife'^  land ;  if  th^  vifp  dies  with- 
out issue  by  him,  the  husband'^  title  is  gone,  but  no  one  ex- 
cept the  reversioner  can  avoid  ttie  leas^.    The  lessee  can- 
not do  it,  because  the  lease  was  dj:awn  out  of  the  seisin  of 
('^^  Br^tit  ^^  ^'^o.(Jt)    Lion,  the  lessee,  holds  for  the  next  person  in 
Avowry',  133.  interest  after  his  lessor*    Thus  the  i)elati<>ii(s  in  which  the 
LeMM,   ^!  P^iitifis  in  Error  stand,  forbid  this  defence; 
(C.)  1,  4  YoL      But  it  is  said  this  is  a  iimi^tion  to  Jo^ph  Ed^n  and  Han- 
Dixon  y.^or-  D^  JohnsQU,  upon  the  condition  that  Ifedcef  should  die 
rj'^^^jj^*^  without  issue  in  their  lifetime.    To  arrive  at  tbis,  in  pontive 
violence  to  all  meaning,  you  are  asked  to  ^usplace  the  word 


survwor  in  the  sentence,  to  put  this  word  in,  where  it  was 
purposely  omiXted.    Having  gone  thus  &r,  and  said  that  the 
ultimate  devisees  were  entitled  <m 'survivors  ;  you  are  then 
asJmd  to  go  a  still  greater  length  of  absurdity  by  spying  they 
are  alive — ^that  they  did  survive— and  thus  bring  them  with- 
in the  terms  you  have  mannfactnred ;  i^d  this  too,  without 
one  particle  of  proof  that  they  have  ^ver  be^n  heard  of 
since  the  year  1798.    They  were  alivei  it  seems,  when  the 
will  of  Medcef  Eden,  the  elder,  was  made,  and  this  is  the 
last  we  hear  of  them.    You  know  nothing  that  they  sur- 
vived.   One  not  heard  of  in  7  years  shall  be  presuiped 
(0  1  R.  L.  dead^  in  analogy  to  the  statuta  of  bigamy. (/)    In  Doe  v.  Jss^ 
no^  five™"  **  9on,{m)  I  A.  Elleuborough  i^aid^  "  As  to  the  period  when  the 
(m)  6  Ewt,  brother  might  be  supposed  to  have  died,  according  to  the 
^'(n)  1  R.  L.  'States  (19  Car.  8,  c  5)  with  respect  to  leases  dependent  on 
N.  Y.  103.      lives  ;(n)  and  also  according  to  the  statute  of  bigamy,  (1  Jac 
11^  I9  c.  11,)  (o)  the  presumption  of  the  duratipi^  of  life,  with 

lespect  to  persons  of  whom  no  account  can  be  given,  ends 
at  die  expiratiop  of  7  years  fix>m  th^  ti^ne  when  they  were 
last  known  to  be  living.  Therefore,  in  the  absence  of  all 
other  evidence,  to  show  that  he  was  living  at  a  later  periodt 
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flherd  was  fidr  groand  for  the  jury  to  pteditine  tHat  hb  was    AKi^AiHr, 

dead  at  the  end  of  7  years  from  the  time  when  he  wehl  tb     ^^'  ^^^' , 

6ea  oh  hid  second  voyage,  which  se^ms  10  be  the  last  ad-       Wukei 

coUiit  df  him.'*    Why  then  is  survivorship  nbt  <irt  the  record  ?        jji.     ' 

It  lay  with  the  other  side  tb  show  this  fact  to  bring  the  cAsb 

within  their  own  terms.    Without  ti&A,  their  limitatibh  fdlls 

for  want  of  lives  to  support  it     Adniit  that  the  limitation 

rested  in  tliem  during  their  lives :  if  they  diisd  before  Hed- 

cef  Eden,  this  reversion  descended  to  him,  as  iheir  nephew 

and  heir.    He  is  the  nearest  conhection  appearing  oU  the 

record ;  and  the  Court  cannot  intiend  that  any  one  of  the 

bibod  of  the  devisor  stood  between  him  and  the  oltinlate  de- 

risefes. 

S.  Jofiesy  in  reply.  The  great  features  of  this  cause,  as 
to  fact,  are  in  a  narrow  compass.  Oh  the  death  of  Medcef 
Gden^  the  elder,  the  two  sons  entered,  and  were  deemed 
seised  in  fee  simple  absolute.  Joseph  Eden's  estate  was  sold 
to  bona  fide  purchasers,  upon  judgments  obtained  against 
him.  These  purchasers  bought  upon  the  faith  of  a  valid 
titW  in  fee.  The  representatives  of  the  debtor  himselfj  noit 
come  to  tear  this  estate  froin  us ;  and  whatever  biir  claim 
tnay  be,  I  trust  that  such  claimants  will  not  find  counte- 
nancte  in  this  Court 

Th^  whole  question  arises  on  the  words  of  the  limitation; 
The  testator  devised  certain  parcels  of  land  to  eabh  of  hill 
sons,  Joseph  and  Medcef,  in  fee.  Joseph  entered,  died  with* 
out  issue,  and  you  said  his  estate  went  over  to  Medcef  He 
also  died  without  issue ;  and  where  is  the  foundation  for  the  i 
pretence  that  it  do^s  not  go  over  to  John  Edeh  and  Hannah 
Johnson?  In  common  sense  the  words  of  both  limitationii 
are  plain.  According  to  this,  the  Whol6  estate  is  gbhe  over 
from  Joseph  and  Medcef,  and  we  are  to  remain  in  possession 
till  one  comes  who  has  right  If  the  plaintiff  recovery  som^ 
technical  rule  must  be  applied  in  order  to  exclude  us. 

It  is  said  thsit  the  technical  meaning  of  these  words,  dy- 
ing wiihtmt  is$tiej  is  an  indefinite  failure  of  issue.  But  they 
have  two  meanings,  dne  id  the  natural  import,  a  faildre  of 
isdue  at  th'^d  devisee's  death.  This  is  the  meaning  wfaidhWa 
apply  in  talkmg  of  our  eommoh  ftSaixs.   6ii  tbe  othdf  htiM; 


378  CASES  IN  THE  COURT  OF  EiOtOBS 

ALBANY,    it  is  said  technically  to  mean  an  indefinite  failure ;   that  is, 
^^^^^^'    suppose  the  devise  to  have  a  family^  and  that  family  to  con- 
Wiikei      tiime  down  for  ages :  the  devise  looks  to  such  an  event    I 
Xii^        is  immaterial  to  us  which  is  meant : .  if  an  indefinite  fiulure 
the  whole  vested  in  the  first  devisee :  if  definite,  the  whole 
goes  to  the  devisees  in  England. 
^ha  ^^      You  are  examining  the  question  of  intent,  as  gentlemen 
have  proved  from  Oarth  v.  Baldmn,{p)    You  never  go  to 
the  technical  meaning,  imless  the  case  is  stripped  of  every 
circumstance  by  which  you  can  infer  that  the  testator  in- 
tended to  depart  from  that  meaning.     And  is  it  possible, 
when  he  says,  that  if  both  these  sans  die  imthout  lawful  is* 
sue^  then  over,  he  means  it  shall  not  go  over  ;  though  im- 
mediately before  he  so  expressed  himself  in  the  same  words 
as  to  carry  over  the  same  estate  to  the  intermediate  devisee  7 
The  whole  is  in  the  same  single  clause.     If  the  estate  of 
Joseph  does  not  go  over,  what  is  the  effect  of  the  clause? 
This  estate  starts,  on  the  testator's  death,  as  a  fee  simple, 
and  comes  as  such  to  Joseph ;   but  on  his  death  the  same 
estate  goes  over  to  Medcef  as  a  fee  tail.    Can  you  limit  an 
estate  tail  upon  a  fee  simple  ?    A  fee  tail  is  sometimes  Urn 
ited  over  from  one  to  another ;  but  then  it  is  a  fee  tail  from 
the  beginning.     That  it  should  start  a  fee  simple  and  end 
a  fee  tail,  is  a  thing  unheard  of.     The  operation  of  this 
clause  is  the  same  on  the  estate  originally  devised  to  Med- 
cef Eden.    Both  must  go  over,  if  either  does.    You  cannot 
separate  them.    Their  destination  is  the  same.    One  cannot 
go,  and  the  other  be  retained.     Joseph  became  invested 
^      with  a  fee,  subject  to  the  contingency  of  dying  without  law- 
ful issue.   Having  issue,  his  estate  would  become  a  fee  sim- 
ple absolute..  Not  having  issue,  you  said  in  Andersons* 
^       Jacksony  that  it  was  a  fee  simple  conditional,  and  you  car- 
ried it  over  to  Medcef.   Now  you  are  asked  to  change  it  into 
a  fee  tail. 

But  take  the  last  limitation,  per  se.  It  is  in  case  both  die 
without  issue^  either  definitely  or  indefinitely.  It  is  the 
same  as  to  both.  Now  suppose  one  to  have  died  withont, 
and  the  other  with  issue ;  is  it  to  be  construed  definite  as 
to  one,  and  indefinite  as  to  the  other?  Shall  one  half  go 
over  and  one  half  remain  7  Is  this  an  executory  devise  as  to 
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<me  half,  and  as  to  the  other  an  estate  tail  ?    Take  the  case    albanT| 
put  by  the  late  Chancellor  in  Anderson  v,  Jacksan,{(f)  ^ 


Suppose  the  two  sons  had  died  leaving  lawful  issue  which       WiikM 
had  died  a  few  days  after  their  deaths ;  the  estate  could  not        jj^^ 
ffo  over.    The  words  have  the  same  sense  in  both  members 
of  the  sentence.    If  there  was  issue,  it  remained ;  if  none,  ^y/ 
it  went  over.    It  must  either  be  an  estate  for  life  with  cross 
remainders,  in  fee  tail,  or  an  executory  devise.    You  can- 
not give  this  effect  to  one  part  of  the  phrase,  and  withhold 
it  as  to  the  other.    How  is  it  made  out  an  executory  devise 
as  between  the  sons,  and  not  as  between  Medcef  Eden 
and  the  ultimate  devisees  1  Survivor  is  not,  of  itself,  a  word 
of  Umitation.  Dying  without  isme  are  the  words  of  limita- 
tion ;  and  this,  it  is  said,  was  restrained  and  made  definite 
by  the  word  survivor.    But  why  may  it  not  apply  to  the 
survivorship  of  Joseph,  either  with  or  without  a  child?    If 
it  does  restrain  U:6  import  of  the  general  words,  it  is  by 
way  of  showing  tho  intent.    The  whole  operation  is  upon 
the  meaning.    l*his  being  ascertained,  what  will  you  say  of 
the  same  expression,  in  the  same  sentence ;  and  in  relation 
to  the  same  estate  1    Could  the  testator  speak,  would  he 
say,  "  I  meant  one  thing  by  these  words  till  I  came  to  Med- 
cef Eden,  and  another  by  the  same  words  in  the  same  sen> 
tence,  in  relation  to  the  same  subject  matter,  when  I  came 
to  the  final  devisees  ?    These  words  cannot  be  disconnected. 
The  fallacy  is,  in  considering  the  second  dying  without 
issue  a  different  event  from  the  first    The  testator  speaks 
&rst  of  either  of  his  sons  dying  without  issue,  and  in  the 
same  sentence  of  their  both  dying  witliout  issue ;  and  the  lat- 
ter is  connected  in  sense,  as  well  as  in  phrase,  with  the  first 
Without  a  contradictory  sense,  you  cannot  sustain  the  judg- 
ment of  the  Court  below.    The  well  settled  rule  is,  that  you 
are  to  construe  the  will  according  to  the  circumstances,  as 
they  exist  at  the  testator's  death.    The  estate,  as  it  started 
at  the  death  of  the  testator,  was  plainly  one  in  fee  simple. 
Look  to  the  period  of  his  death.    Is  there  any  doubt  of  this  ) 
He  then  says,  ^  I  give  A.  to  Joseph  and  B.  to  Medcef,  each 
in  fee ;  but  if  one  die  without  issue,  his  share  to  the  other ; 
and  if  both  die  without  issue,  the  whole  to  John  and  Han- 
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ALBAf^TCt    nah."    AtQ  tlot  these  elecntory  deviseis  ?    If  tfiey  i&ie  nai 

^^  ^^^'  ^>  '^^  ^^^*^  ^^*^  ff>  ^vfer,  in  virtue  of  these  wotds.  Th^ 
WjikM  Qihly  reason  tehy  a  devise  like  this  is  evet  construed  to  cre- 
jj^^  ate  dil  estate  tail,  is  in  ohler  to  support  an  ulterior  vested  re-^ 
maihder,  because  you  can  find  ho  other  particular  estate  to 
support  it.  Yet  the  Court  below  say,  you  cannot  construe 
this  limitation  over,  an  executory  deviise,  because  the  second 
was  an  estate  tail,  which  was  turned  into  a  fee  by  the  sta- 
tute. This  was  calling  it  an  estate  tail;  for  the  very  purpose 
of  dei^troying  the  limitation  ove)*,  which  should  have  been 
sustained  if  possible. 

Slight  words  indeed  are  enough  to  restraih  the  genierali- 
ty  of  the  expressidn  dying  without  issui.  In  Pinhury  v. 
iT)  1  P.  Wms.  Elkifi^{r)  the  bequest  was,  if  she  shall  die  iltnthout  issuer  bf 
the  said  testator,  then  after  het  decease,  £80  shall  Remain 
over ;  atld  the  Lord  Chancellor  seized  on  the  word  then  to 
carry  oVer  the  bfequest.  That  word  is  here.  The  phrase 
is^  <<  and  in  case  of  bbth  their  deaths,  without  lawful  issue, 
then  I  give  all  the  property  aforesaid  to  my  brother,"  &c. 
Th&  dase  cited  shows  What  slight  circumstances  the  Court 
will  seize  upbn  in  order  to  give  efiect  to  a  devise.  The  ar- 
gument cited  froth  Hargrave's  Law  Tmcts,  (523,)  admits 
our  general  ground;  but  it  i^  a  sufficient  answer  that 
this  argument  was  ovemiled  in  the  very  case  wh^re  it  was 
put  forward. 

The  authorities  cited  ill  the  opening,  are  abundant  to 
show  that  the  whole  phrase  must  be  taken  together ;  that  the 
same  \<rords  in  the  sanie  phrase  must  be  tulderstobd  in  the 
same  S^iise.  Thete  is  lio  magic  in  thfe  word  survivor.  The 
word  other  would  have  been  enough  ;  as  if  the  testator  had 

(«)  13  Ves.  ^^'  ^^  ^^^  either  die  without  issue,  then  to  the  oMer.(^}  In 

483.  Kirkpatrick  v.  Kilpatrick,{t)  the  Lord  Chancellor  says, 

484.  *"  "  ^®  question  upon  the  Umitation  over  of  this  personal  pro- 

perty, in  the  event  of  both  dying  without  issue,  under  the 
age  of  21,  is  a  mere  question  of  intentidn  as  it  may  be  judi- 
cially Collected  from  the  whole  will.  If  that  limitation  was 
intended  to  take  efiect  after  an  indefinite  failure  of  issue,  it 
is  too  remote ;  if  the  fkilure  at  issue  was  confined  to  the 
dQath  bf  the  survivor,  the  limitation  is  valid."  The  reasoti 
that  the  words,  dying  without  issue,  in  Forth  v.  Chap^ 
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many(u)  were  construed  differently  in  the  lame  aentenod     albaitt^ 
wa3  because  they  referred  to  different  subject  mdtters ;  that    ^^^^^^' 
isi  to  real  and  personal  property  respectively^    As  to  Sper-      WUk«tf 
ling  v»  ToUy{v)  there  vnm  no  intention  of  surriirotship  be>        i]^ 
yond  the  life  estates ;  but  the  word  survitot  is  Used  here  to  /  >  t  p  « 
explain  what  is  meant  by  the  general  ivords ;  and  it  eomes  m. 
back  to  the  question ;  with  what  intention  were  the  same  sJ,^\o!  ^^ 
words  used  subsequently  ? 

If  the  estate  were  open,  I  should  contend  that  this  was 
an  estate  tail  from  the  beginning ;  but  I  shall  not,  after  What 
has  fallen  from  the  Court,  press  a  re-consideration  of  Ander'^ 
tan  T.  Jackson,  Though  I  agree,  that  security  is  found  in 
uniformity  of  Judicial  decision ;  that  this  is  the  ark  of  our 
safety ;  that  the  maxinl  siar^  decisis  should,  generally,  be 
applied ;  yet  I  do  adjure  thh  Court  nerer  to  forego  the  (irao- 
tioe  of  reviewing  their  decisions,  where  they  have  commit- 
ted a  lAain  error.  Refuse  to  hear  an  argument,  if  there  is 
even  doubt  on  looking  into  the  case ;  but  where  a  great  and 
alarming  evil  is  to  grow  out  of  a  monstrous  error,  the  Court 
ought,  unhesitatingly,  to  revise  and  correct  it.  This  is  the 
law  of  the  House  of  Lords  and  of  this  Court. 

It  is  due  to  the  Chancellor,  who  dissented  in  Anderson  v. 
Jackson^  to  say  that  the  mere  word  survivor  would  not  af^ 
feet  the  technical  meaning  of  the  words  dying  unt/umi  issue. 
There  were  no  cases  to  this  purpose  produced  upon  the  ar« 
gument  of  that  cause,  except  Porter  v.  Brddleyi{w)  and     (to)  3  T.  K. 
jRoe  V-  J€fferf/y{s)  decided  by  Ld.  Kenyon,  since  the  revo-  ^^\    y   j^ 
lution,  and  some  of  our  own  caSes  bottomed  on  the  authority  585 
of  these.    The  two  cases  decided  by  Ld.  Kenyon,  were  pro» 
fessedly  grouaded  upon  Pells  v.  Brovm^i^)  but  were  not     (y)CRKJMk 
sui^rted  by  it ;  and  the  constant  tenor  of  the  previous  de-  ^^^* 
cisions  were  opposed  to  him.    We  now  produce  two  cases 
from  Croke,  which  are  pointedly  against  him,  and  one  of 
them  {Chadwick  v.  Cowley)  {z)  is  admitted  to  be  so.    The     /,^  i^  ^^ 
same  question  had  been  before  agitated,  and  received  a 
corresponding  decision  in  Clache^s  case  ;{a)  and  Chad-  v  Mich^'s  & 
toick  V.  Cowley  is  cited  as  law  in  Fortescue  v.  Abbottj{b)  ^^J^^^^gt 
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ALBANY^    Roe  V.  Scott  4*  Sm^tt^  in  Easter  Term,  27  Geo.  3,(c)  reject* 

Pec.  1883.    ^  Ijjg  ^Qj,  J  «urr»vor  as  having  nc  influence  in  a  similar  case. 

Wilkes      Indeed,  it  is  my  entire  conviction,  that  if  this  question 

ll^        were  res  iniegra^  the  devise  to  Joseph  Eden  would  be  holden 

an  estate  tail,    l^he  very  consequence  of  this  being  an  es- 

^^i^S^^'  ^^  ^  ^^  Medcef  Eden,  had  it  been  foreseen,  would  haye 
been  a  most  conclusive  argument  in  favor  of  the  first  limi- 
tation being  so  too.  The  contingency  is  the  death  of  both. 
Suppose  Joseph  to  have  had  issue  who  had  died  after  his 
deadi,  would  not  this  still  be  an  estate  tail  in  Medcef.  Would 
not  both  estates  go  over  on  the  double  contingency?  If 
you  mean  this  as  to  one  estate,  you  must  mean  it  as  to  die 
other.  Then  there  was  a  condition  on  the  devisor's  death, 
that  on  both  djring  without  issue  indefinitely,  the  whole 
should  go  over  ;  but  you  are  called  upon  to  change  the  na- 
ture of  the  event ;  to  vary  the  meaning  of  the  will  and  dis- 
appoint the  remainderman,  upon  the  mere  ground  that  the 
estate  has  changed  hands ;  to  make  it  a  fee  simple  at  one 
time,  and  a  fee  tail  at  another.  We  now  no  longer  ask  the 
aid  of  the  rule  which  would  make  this  an  estate  tail  in  Jo- 
seph. The  moment  you  settled  in  Anderson  v.  Jackson  that 
it  was  an  executory  devise,  it  carries  us  to  the  same  point 
Tou  have  changed  the  whole  face  of  the  will,  and  made  it 
executory  in  all  its  parts ;  and  there  is  no  other  way  but  by 
carr]ring  it  over,  that  you  can  rescue  the  will  fix)m  contra- 
diction and  absurdity. 

We  might  adduce  many  American  cases  to  show  the 
strong  leaning  of  the  Courts  in  favor  of  the  natural  mean- 
ing of  the  phrase  dying  toithoui  issue.    The  English  Judges 
have  used  strong  expressions  to  the  same  effect.    In  Biggc 
{d)  1  Br.  Ch.  V.  Bensleyj{d)  Lord  Thurlow  said  to  the  Attorney  Gen- 

**P  ^®^'        eral,  *•  I  agree  with  you,  that  the  general  sense  of  dying 
toithoMt  issucj  is  at  the  time  of  the  death.    That  is  the  gram- 
matical construction,  and  is  the  sense,  in  general,  of  those 
who  use  the  words ;"  and  Ld.  Hardwicke  said  there  icas 
u)  d  Atk.  no  doubt  of  the  real  intention  in  Beauderk  v.  Dorfnerff) 
if)  9  T.  R.  though  he  held  it  different  from  the  technical  one.    In 

143.  Porter  v.  Bradley  If)  and  RoeY.  Jeffrey Ig)  LA  Kenyon 

seaf  expressed  himself  to  the  same  effect ;  and  the  whole  va> 
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treated  as  mere  matter  of  intention.    In  Ander9on  y.  Jack*    albanYi 
san^  the  same  doctrine  is  advanced  as  the  principal  ground    ^^^  ^^^' 
of  the  decision ;  and  no  very  particular  reliance  was  there       Wilk« 
placed  upon  the  word  survivor.  jj^ 

One  mode^  by  which  to  avoid  the  natural  meaning  of  the 
words,  would  have  been  by  giving  to  Joseph  and  Medcef 
estates  for  life,  which  would  have  supported  the  limitation 
over  as  a  remainder ;  but  these  estates  were  expressly  in 
fee,  which  were  carried  over  to  the  survivor  by  the  words 
his  share  or  part  shall  go^  &c.  In  Jackson  v.  Merrill^  the 
words  their  part  carried  over  an  estate  as  extensive  as  the 
preceding  one,  which  was,  in  that  case,  a  fee  simjde.  So 
here  the  whole  interest  necessarily  goes  over,  as  well  as  the 
subject  of  that  interest 

But  if  it  is  to  be  considered  a  life  estate,  it  was  only  so 
in  Joseph's  part.  Medcef 's  estate  remained  a  fee  simple; 
and  you  cannot  avoid  the  absurdity  of  limiting  a  remainder 
in  tail  upon  an  antecedent  fee,  if  you  affirm  this  judgment 
of  the  Supreme  Court  Their  opinion  was  probably  with 
us,  upon  the  point  which  they  mentioned ;  ''  that  as  the 
whole  devise  is  in  one  sentence,  and  the  devise  over  to  per* 
sons  in  esse,  the  same  common  intent  is  applicable  to  the 
limitation  over  to  the  brother  and  sister  of  the  devisor,  if 
both  his  sons  should  die  without  issue ;  and  that  the  same 
consequence  would  follow."  But  they  cautiously  omitted 
deciding  this  point ;  going  on  other  and  erroneous  grounds. 
The  decision  of  that  point  would  have  settled  the  whole 
matter ;  but  they  chose  to  go  upon  a  point  in  relation  to 
which  we  were  not  heard  before  them.  The  ulterior  re- 
mainder was  to  persons  in  esse  ;  and  the  word  survivor 
would  have  been  nonsense.  The  devisor  must  have  intend- 
ed throughout  the  whole  devise,  either  a  definite  or  indefi* 
nite  failure  of  issue.  There  is  no  doubt  what  their  opinion 
must  have  been  upon  this  point 

The  Court  below,  put  themselves  on  the  ground,  that 
the  estate  of  John  Eden  and  Hannah  Johnson  was  turned 
into  a  remainder,  when  the  executory  devise  took  efiect  in 
&vor  of  Medcef  Eden.  Now  an  executory  devise,  limited 
upon  a  previous  devise  in  fee  simple,  never  can  turn  into 
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a  letoakider ;  nor  did  a  deriae,  executory  m  its  own  naloRi^ 
ever  undergo  iuch  a  change.  It  either  fiuls  for  want  of 
&e  conditi<Hi  happening,  or  it  continues  executory.  After 
a  vested  fee,  as  here,  the  limitation  over  must,  in  its  nature, 
be  execuUHry.  When  Joseph  died,  he  had  a  fee  simple, 
which  was  defeated  by  his  death  without  issue.  The 
estate  did  not  vanish,  but  went  over  to  MedceC  It  most, 
according  to  the  Supreme  Court,  have  vested  in  Medoef 
Eden  before  it  could  change  into  a  remainder — upon  what  ? 
WliJT;  upon  Joseph's  estate  in  fee  simple.  Medcef  bad  a 
part  of  the  lands  in  fee  upon  the  first  devise ;  and  as  to 
,  the  other  half,  this  being  an  executory  devise,  was  also 

vested  in  him  as  such.  The  Supreme  Court  agree  that  tha 
limitation  over  from  Joseph  to  Medcef  was  an  executory 
devise.  Now  the  autfiorities  cited  to  show  that  on  the  ves- 
ting of  the  first  estate  liie  limitations  over  became  also  ves 
ted  as  remainders,  relate  to  that  kind  of  remainders  whicli 
are  executory  devises,  not  in  their  own  imture,  but  fer  a 
time  ;  as  where  the  limitation  was  to  A.  for  life,  with  re- 
mainder to  his  untxHrn  son  in  tail ;  then  to  Ifae  unbom  son 
of  B.,  for  life,  remainder  to  his  unbcHm  son's  son  in  tail, 
remainder  to  the  unbom  s<m  of  O.  in  tail,  d&c,  and  then 
iA)iAtk.580.  over  in  fee.  This  was  die  case  of  HopkvM  r.  Hop* 
kins^{h)  cited  by  the  Supreme  Court  and  Serjeant  Wil* 
liams.  It  was  agreed  ttiat  if  A.  had  lived  and  come  to  his 
life  estate,  the  following  estates  would  have  been  oontingent 
remainders ;  but  he  having  died  before  the  testator,  they 
were  executory  devises.  Upon  the  same  principle  that  they 
would  have  been  contingent,  they  would  have  been  vested 
remainders  on  the  first  estate  coming  to  A.,  if  there  had  bsen 
ainy  of  the  uUerhr  devisees  for  life,  dec,  in  e»se.  It  hap- 
pened in  that  case,  that  none  of  the  takers,  previous  to  the 
ultimate  devisee,  were  bom  at  tiie  time  of  the  testatai's 
death ;  and  the  right  of  the  last  devisee  was  adopted  as  an 
estete  of  necessity  to  supply  the  vacancy.  The  whole  estate 
went  to  him  ad  interim  ;  ajtid  the  previous  estates  were  exe- 
(t)  Cas.  Temp,  cutory  only  as  being  supended.  They  were,  in  their  nature^ 
TaUi.  338.  lemainders.  Sf&pAens  v.  Siephms{i)  is  still  leas  in  poinC 
There  the  limitati<m  was  to  A.  and  his  heirs ;  andif  beshodd 
die  before  21  years  of  age,  then  to  such  son  of  B.  as  should 
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ottaitt  Bl  yeaiBf  and  die  heirs  ante  of  hit  body;  and  in  de-    At^Anr, 
fault  of  hia  having  a  son,  who  abould  attain  that  age,  then    ^^-  ^^^' 
to  auch  daughter  or  daughters  of  bh  as  ^loald  attain  that       Wiikes 
age,  and  the  heirs  of  their  bodii« ;  and  in  default  of  these        J^, 
then  over  to  C.  in  fea    The  whole  question  was  whether 
the  devise  to  the  son  who  was  afterwards  born,  but  had  not 
attained  21  years  of  age,  or  to  the  dai^hters,  d&c.|  was  not 
too  remote. 

In  Doe  ▼.  Fmnereaujij)  the  estate  was  eonreyed  by  the  /  .-^  j^^^^ 
testator  to  his  eldest  son  for  life ;  and  he  afterwards  derised  ^7. 
it,  from  and  after  his  decease,  to  the  heirs  male  of  his  body, 
and  in  drfault  of  sneb  issue  to  his  other  sons,  dx^.,  in  tail  male, 
and  for  want  of  such  issue  to  bis  right  heirs ;  and  all  the 
Gonrt  say  is,  that  the  life  estate  conveyed  to  the  son,  and 
the  after  devise  to  the  heirs  male  of  hn  body,  did  not  unite 
so  as  to  form  an  estate  tail  in  him--^tfaat  if  he  had  a  son  the 
subsequent  devise  in  tail  wouU  vest  as  a  remainder,  but  not 
having  a  son,  it  was  an  executory  devise  according  to  the 
event.  They  were  not  contiogent  &e  simples,  and  execn- 
fory  devises  in  their  own  nature,  as  here.  There  was  no 
change.  They  began  and  contin  ued  estates  tail  throughout, 
and  were  in  their  natuve  capable  of  being  sustained  as  ves- 
ted remainders. 

The  CkNirt  below  relied  upon  WilUamti^  note  to  H  Saun- 
ders, S88  h ;  but  this  commentary  miMed  them  as  to  the 
natom  of  the  limitacion.  WilUaais  uses  the  langua^  cited 
by  the  Court,  but  by  referring  to  the  note^  it  will  be  seen  to 
correspond  with  wliat  we  contend  for.  tt  is  founded  on  die 
three  cases  which  I  have  considered,  and  refers  to  the  na- 
ture of  the  estate.  I  challenge  the  ptoduetlon  of  any  case 
where  a  devise,  in  its  own  natnre  executory,  was  ever  turn- 
ed into  a  remainder.  Something  of  this  kind  was  contend- 
ed in  Craig  v.  Sifteej/i.{k)  There,  In  the  firat  place,  estates  (k)  Irah  t 
tail  were,  appareutly,  limited  upon  a  contingent  fee.  The  ^^  ^^' 
estate  was  dtevised  to  an  unbom  child,  if  a  female,  and  her 
heirs;  but  if  she  die  before  marris^,  then  to  A.,  and  the 
heirs  of  her  body ;  and  on  thefaiiufeofthem  to  B.,aiidtbe 
hdrs  of  her  body,  dtc.  A  female  child  was  bom,  who  died 
nnnaainried.  A.  died  leaving  two  daughters,  who  died'  with- 
out issuer  and  the  Mtate  was  claimed  by  B.    Theobjeotien 
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ALBANYi    'Was  made  that  the  limitation  to  her  was  on  a  contingency 

Dee  1883.    ^^q  remote,  vijB.  the  indefinite  failufe  of  A.'s  issue ;  and  it 

WiikM      was  said  that,  in  the  thiee  cases,  from  Atkyns,  Cas.  Temp. 

I^Jo.        Talbot  and  Douglass,  there  was  no  previous  limitation  of 

the  entire  fee,  as  in  that  case ;  the  very  objection  we  make 

here.    The  Court  admit  the  distinction,  saying  that  the  first 

devise  was  not  a  fee  simfrie,  but  was  equivalent  to  a  fee  tail. 

The  Court  doubted  throughout  whether  the  whole  were  not 

to  be  considered  an  estate  tail  ab  initio  ;  but  the  estate  tail 

having  clearly  vested  in  the  daughters  of  A.,  it  removed  the 

difficulty ;  for  both  the  precedent  and  subsequent  estates  then 

in  question  were  estates  tail,  and  capable  of  subsisting  to- 

(2)  El.  Der.  gether  as  concurrent  vested  remainders.    Both  Feame(/)  and 

•1^536.'  ^^^'  Cruise,(m)  also  relied  upon  by  the  Supreme  Court,  must  be 
(m)  6Cr.tit  taken  with  the  same  qualification.    Suppose  a  devise  to  A. 

36,'  sa  '  in  fee,  and  if  he  die  without  issue  living  B.,  then  to  B.  in  fee  ; 
and  if  he  die  without  issue  living  C,  then  to  C.  in  fee. 
These  are  plain  executory  devises  throughout.  Now  sup- 
pose A.  dies,  living  B.,  who  takes  the  estate  as  owner? 
Does  C.'s  estate  turn  into  a  remainder  ?  On  what  ?  On  R's 
executory  devise  ?  That  would  be  a  remainder  on  a  fee. 
The  case  supposed  is  precisely  the  one  now  under  conside- 
ration. The  Supreme  Court  turn  the  devise  over  to  the 
English  heirs  into  a  remainder  on  Medcef  Eden's  fee. 

It  is  singular  that  the  statute  of  1786,  should  be  eiilogi2ed, 
if  it  has  the  strange  operation  of  changing  the  devise  into  an 
estate  tail,  for  the  purpose  in  a  round  about  way,  of  making  it 
a  fee  simple  in  Medcef  Eden.  An  executory  devise  of  this  na- 
ture always  )iasses  over,  or  becomes  a  fee.  It  never  becomes 
a  fee  tail.  A  Umilatian  is  always,  strictly  speaking,  of  re- 
mainders. We  speak  improperly  when  we  say,  limiitUion  <f 
executory  devises.  They  come  in  by  way  of  substitution.  If 
one  does  not  take  effect,  the  other  comes  in  its  place  ;  and 
this  is  the  reason  why  it  is  not  destructible  by  fine  or  recov- 
ery. A  fine  by  destroying  the  first  estate,  destroys  all  the 
remainders  limited  upon  it  Not  so  as  to  executory  de- 
vises, for  there  is  no  connection  or  dependence  between  the 
(ii)  16  East,  estates.  The  case  of  Right  v.  Day,{n)  as  it  is  stated  in  the 
marginal  note,  amounts  to  this :  A  devise  to  the  son  in  fee, 
and  if  he  die  before  21,  and  should  leave  no  issue,  then  to 
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tho  daughter  and  her  heirs  male  or  £Biiutle ;  and  in  case  both 
die  leaving  tio  issue^  then  to  his  cousin  and  his  heirs :  the  son 
taki«  a  fee  with  an  executory  devise  to  the  daughter,  with 
another  executory  devise  over.  These  are  thus  considered 
executory  devises  throughout,  being  such  in  their  own  na- 
ture, although  the  first  estate  had  vested. 

The  case  of  Right  v.  Day  is  also  in  point,  to  show  what 
slight  words  will  qualify  the  meaning  of  the  general  words, 
dying  wUktnU  issue.  There  was  merely  a  slight  idteration 
in  the  phrase<dogy,  leave  or  leaving  no  issue  ;  and  on  these 
words,  leave  and  leavings  it  was  said  the  estate  might  go  over. 
Bayley,  J.  spoke  generally,  and  said,  <<the  words  dying 
without  issuey  as  they  occur  in  this  will,  do  not  mean  a  dy- 
ing without  issue  indefinitely,  but  under  such  special  eir- 
cumstancesy  as  would  enable  the  estates  to  go  over  to  the 
daughter  after  the  son's  death ;  that  is,  in  case  he  died  un- 
der 21,  and  without  issue ;  and  to  the  cousin  after  the  death 
of  the  daughter  without  issua"  The  whole  are  evidently 
continued  along  as  executory  devises,  upon  these  slight 
words,  although  the  estate  bad  actually  vested  in  the  son. 

But  there  is  no  longer  any  such  thing  as  an  estate  tail  in 
this  country.  Until  lately,  I  did  suppose  with  the  opposing 
counsel,  that  the  acts  of  1782,  and  1786,  instead  of  simply 
repealing  the  statute  de  donisj  had  qualified  or  introduced  a 
new  rule  founded  upon  that  statute ;  that  is  to  say,  they  had 
suffered  an  estate  tail  to  arise,  and  then  turned  it  into  an  es* 
tate  in  fee  simple ;  and  the  words  of  the  two  acts  would  pro* 
bably  justify  such  an  inference.  But  two  years  after  the 
statute  of  1786,  all  the  English  acts  were  repealed.(o)  Tlien  (o)  a  oraen 
there  was  an  end  of  the  statute  de  donis.    Estates  tail  were  *f •^^I-m^'- 

A.  D.  1788. 

gone.  They  were  no  longer  to  be  converted  into  fees  sim- 
ple. They  were  left,  as  at  common  law,  to  become  absolute 
on  the  birth  of  issue ;  and  even  a  limitation  over  on  a  condi- 
tional fee,  was  an  executory  devise,  in  its  own  nature,  and 
must  continue  so.  Medcef  Eden,  then,  according  to  the 
reasoning  of  the  Supreme  Court,  had  conditional  fees  in  him- 
self; and  on  his  death  without  issue,  the  whole  went  over 
in  Ihis  point  of  view.  The  whole  is  reduced  to  the  common 
law  estate.    The  moment  issue  is  bom  to  the  holder  of  this 
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Ai^BAK  7,    estate,  it  becomos  absolute  and  the  taker  may  alien  ^  and 
^'■^^^^    the  only  clog  is  a  want  of  ability  to  alien  ttU  this  ev^at, 

^  WiiMi.  Mere  estateSi  with  ns,  are  thus  placed  upon  the  same  ground 
jj^  as  in  South  Carolina.  Being  thrown  back  to  the  common 
law  conditional  fee,  there  ia  no  longer  any  doubt.  The  ^ery 
point  has  been  decided  in  thai  state.  These  words,  dying 
wihont  issue,  about  which  we  are  contending,  whatever  may 
be  their  construction  in  reference  to  a  £ee  simple  or  fee  tail, 
there  is  no  doubt  that  tliey  are  sufficiently  definite  and  limi* 
ted,  in  themselves,  to  carry  over  a  fee  conditional.  This  was 
the  very  point  ai^ued  and  decided  in  Cniger  and  others  v. 

(p)  SDenu.  Hsyward^{p)  and  is  placed  by  Chancellor  P^utledge  on 

^'  ^  grounds  which  cannot  be  shaken. 

But  it  is  said  we  have  no  right  to  shelter  ourselves  under 
the  title  of  John  Eden  and  Hannah  Johnson.  It  is  enough 
that  we  are  in  possession.  We  are  assailed  by  one  who  hae 
no  title  whatever,  and  shall  he  be  permitted  to  say,  ^  I  will 
turn  you  out,  though  I  am  just  as  much  a  wiong  doer  as  you, 
because  I  choose  to  fight  their  battle  myself?''  If  the  devi- 
sees of  Medcef,  the  younger,  claim  under  him  as  the  heir  of 
the  English  devisees,  we  know  bow  to  meet  them ;  but  how 
^re  you  to  arrive  at  the  facts  which  are  to  defeat  us  on  this 
ground  1  You  must  presume  that  John  Eden  and  Hannah 
Johnson  died  before  Medcef,  the  younger.  Here  is  a  special 
verdict.  If  this  was  the  fact,  the  plaintiff  below  should 
have  put  it  before  the  jury.  If  absent,  and  not  heard  of 
for  7  years,  this  should  have  been  shown.  For  aught  that 
appears,  both  those  devisees  are^  and  have  been,  for  years, 
resident  in  this  country.  When  one  claims  as  heir,  he  must 
show  the  death  of  the  ancestor— Dot  call  for  proof  from  the 
opposite  party  that  he  is  alive  upon  the  presumption  that  he 
is  dead. 

The  plaintitt'  in  ejectment  must  recover  upon  the  supenoi 
strength  of  his  own  title ;  but  the  other  side  would  reverse 
the  rule.  It  is  said,  the  defendant  cannot  shield  himself  by 
his  possession,  and  that  such  is  the  rule  in  a  writ  of  right 
This  we  deny.  In  a  writ  of  right,  as  well  as  in  ejectment, 
tbe^plaintiff  must  show  a  right  prima  faoie,  and  then  the  issue 
if  on  the  superior  right.    How  is  it  possible  that  this  should 
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bo  <rthei<n)iriie  ?    Erra  a  sub-iessee  may  show  the  title  of  his    albant, 
lessor  at  an  end,  V^ISSB. 

But  it  is  said  that  Medoef,  the  younger,  made  an  actual  Witkes 
entry ;  and  this  is  claimed  as  a  prior  possession.  That  en*  {^ 
try  was  with  a  view  to  avoid  the  fine ;  and  did  not  give 
him  possession.  If  one  is  in  possession,  he  may  hold  against 
a  stranger.  Here,  we  may  hold  against  the  plaintiff,  till 
the  heir  or  devisee  oomes,  as  the  plaintiff  might  do  against 
us,  if  he  were  in  possession. 

Ths  Chancellor.  This  Court  has  heretofore  deter-  what  Andtr- 
mined,  in  the  case  of  Andersen  v.  Jackson^  that  the  devise  J^ciidL****** 
of  the  share  o(  either  of  these  two  brothers,  when  either 
should  die  without  issue,  to  the  survivor  of  them,  was  valid 
as  an  executory  devise ;  and  that  Medcef  Eden  the  younger, 
on  the  death  of  his  brother  Joseph,  took  the  lands  devised  to 
Joseph.  But  this  Court  did  not,  in  that  case,  decide,  whai 
estate  Medcef  Eden  the  younger  took,  in  these  lands.  The 
cause  now  before  us,  renders  it  necessary  to  determine  the 
nature  and  extent  of  his  estate.  * 

When  Medcef  Eden,  the  younger,  came  into  possession  When  lit  m- 
of  these  lands,  the  first  of  the  two  executory  devises  took  ^k'^si^t^ 
•fiact    That  devise  then  ceased  to  be  executory,  and  the  M.  E. 
estate  which  it  conveyed  vested  in  possession. 

Tlie  Supreme  Court  hold,  that  when  the  first  of  several  Yr]^^  i^  ez- 
executory  devises  vests  in  possession,  those  which  follow  •c«*<»7  ^J^ 
vest  in  interest,  at  the  same  time,  and  ceasing  to  be  execu-  jbUowiof  m 
tory,  beoome  vested  remainders,  subject  to  aB  the  incidents  2J|^  ""*"*' 
of  remainders.    This  doctrine  is  sufficiently  supported  by 
the  cases  cited  by  the  Supreme  Court,  and  it  is  clearly  sup- 
ported by  the  opinions  of  Pearne,  Williams  and  Cruise,  in 
their  commentaries  on  this  branch  of  the  law. 

The  doctrine  itself  seems  conformable  to  some  other  prin-  '^**  oonfmiii 
eiples.  It  is  a  rule  that  no  remainder  can  exist,  without  a 
pieeeding  estate  to  support  it ;  and  by  another  rule,  when- 
ever a  devise  of  a  future  interest  can  lake  effect,  as  a  remain- 
der, it  shall  be  so  considered.  It  is  entirely  agreeable  to  these 
fule^  that  when  the  first  devise  becomes  executed  and  form 

YoIm  IL  60 
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ALBANY,    a  particnlar  estate  capable  of  sapportiog  a  renuindei,  »ao» 
J>^^^^-    ceeding  devises  shall  be  considered  as  remainders. 
WUkM  The  objection  to  this  doctrine  is,  that  it  may  often  defeat 

lion.       *6  intentions  of  the  devisor.    The  essential  difference  be- 
tween a  remainder  and  an  executory  devise,  being,  that 
eom^^***"  a  remainder  may  be  destroyed,  and  that  an  executory  devise 
is  protected ;  the  roal  effect  of  this  doctrine  is»  in  some 
degree  to  narrow  the  operation  of  executory  devises.    If  in 
a  series  of  contingent  devises  of  the  same  land,  all  which 
succeed  the  first,  are  considered  as  becoming  remainders, 
when  the  first  is  executed  and  vests  in  possession ;  these 
succeeding  remainders  may  be  destroyed,  and  the  intention 
of  the  devisor,  in  making  the  more  remote  dispositions 
may  be  frustrated.    But  these  remainders  can  be  defeated 
only  by  the  owner  of  the  preceding  estate  in  possession : 
when  this  is  done,  the  interest  of  a  distant  devisee  is  ex- 
tinguished for  the  benefit  of  a  prior  devisee.    Such  an  ex- 
tinguishment cannot,  in  general,  take  place,  until  a  consider- 
able time  after  the  death  of  the  devisor,  when  the  characters, 
«      situations  or  necessities  of  the  devisees,  may  be  very  differ* 
ent  from  those  which  the  devisor  regarded  as  probable ; 
and  though  the  intention  of  the  devisor,  may  be  sometimes 
defeated,  they  are  contravened  only  in  favor  of  a  nearer 
object  of  his  affections,  and  for  the  purpose  of  unfettering 
the  land  from  future  interests  long  postponed.    Our  laws 
allow  the  owner  of  lands  to  devise  them,  according  to  his 
affections  or  his  pleasure,  when  he  gives  his  own  absolute 
property  in  them :  but  when  he  devises  a  title  whidi  is 
absolute  in  himself,  to  different  persons  in  succession,  upon 
events  and  contingencies,  which  cannot  occur,  until  long 
after  his  death,  he  seeks  to  e&tablish  a  special  course  of 
succession  and  to  give  law  to  posterity.    These  contingent 
dispositions,  when  confined  within    moderate  limits  of 
of  time,  are  without  objection,  and  are  often  very  suitable 
provisions  for  the  reasonable  exigencies  of  families.    When 
they  are  allowed  to  prevail  through  a  long  period,  they 
become  pernicious,  and  by  whatever  name    they  may 
be  called,  are  in  effec  I  entails,  attended  with  all  the  evils 
of  unalienable  property  in  land.    The  rule  that  an  exe- 
cutory devise  shall  not  prevail,  when  it  extends  beyond  a 
life  or  lives  in  beios  ctnd  21  years  and  9  months  af- 
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terwards,  is  the  first  and  great  restriction  upon  these  dispo 
eitions ;  and  the  rule  now  in  question,  is  in  effect,  a  farthei  . 
restriction  upon  remote  dispositions,  which  if  they  operate 
at  all,  can  take  effect  only  after  two  preceding  estates  have 
had  their  completion.    Thus,  in  the  case  before  us,  the  last 
devise  to  John  Eden  and  Hannah  Johnson,  could  never  take 
effect,  until  the  two  preceding  e5tfates  of  Joseph  Eden  and 
Medcef  Eden  the  younger,  should  have  ceased.    Where  a 
devisor  wishes  to  make  provision  for  several  persons,  in  dif* 
ferent  events,  his  purposes  may  often  be  as  well  accomphih* 
ed  by  devising  his  land  i.i  parts,  with  executory  devises  of 
parts,  upon  single  contingencies,  as  by  the  method  so  usual 
in  England,  of  devising  the  whole  or  a  large  part  of  an  es- 
tate to  various  persons,  upon  many  successive  contingencies. 
The  desire  to  preserve  an  estate  or  a  large  part  of  it  entire, 
as  long  as  may  be  possible,  is  frequently  a  strong  motive 
for  remote  executory  devises ;  and  so  far  as  such  di vises 
may  tend  to  prevent  or  postpone  the  division  of  lands, 
there  is  in  this  state  no  reason  of  law  or  motive  of  policy  to 
support  them.    But  all  our  law  on  this  subject,  is  derived 
from  England.    If  this  rule  operates  as  a  restriction. upon 
the  power  of  the  devisor  to  bind  his  lands,  bv  a  series  of  coa 
tingent  devises,  which  from  the  number  of  lives  concerned, 
may  extend  to  a  period  long  after  his  death ;  and  if  such  a 
restriction  has  been  found  proper  in  England,  it  is  still  more 
proper  here.  We  have  abolished  entails,  and  all  dispositions 
of  the  nature  of  entails,  are  opposed  to  the  policy  of  our  in- 
stitutions.   The  doctrine  in  question  is  entirely  in  accor- 
dance with  the  policy  of  our  statute  abolishing  entails ;  and 
contingent  devises  subjected  to  this  restriction,  still  have  an 
operation  sufficiently  ample,  for  all  salutary  purposes.    If 
this  doctrine  is  law,  I  am  sensible  that  it  is  not  necessary 
here,  to  discuss  the  policy  of  the  rule ;  and  I  concur  with 
tlie  Supreme  Court,  in  holding  it  to  be  law,  upon  the  autho- 
rities which  that  Court  has  cited.    But  as  some  of  the  Eng- 
lish cases  are  indistinct  upon  this  point,  and  the  question  is 
here  new,  I  have  thus  briefly  examined  the  principle  involv- 
ed in  this  rule  and  its  practical  effect 

The  ultimate  devise  to  John  Eden  and  Hannah  Johnson, 
was  in  fee  simple.    If,  when  the  preceding  estate  of  Medcef 
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ALHAHTy    B^tm  the  younger,  Tested  in  possession,  the  right  of  Joba 
^i^    Eden  and  Hannah  Johnson  became  a  remainder,  it  must 
Wiikfli      havB  been  a  xemainder  after  a  fee  tait.    Considering  both 
iJ^       fliese  devises  as  becoming  executed  at  the  same  time,  and 
legarding  them  in  connection,  the  estate  of  Medcef  Eden 
™"^ee'   uS  *®  younger,  was  a  fee  tail,  and  the  succeeding  estate  of 
which  last  ft-  John  Bden  and  Hannah  Johnson,  was  a  remainder  in  fee 
catioiJ     ^  *  simple,  upon  the  termination  of  that  estate  tail.    The  case 
is  so  often  mentioned  in  the  English  books,  as  an  estate 
tail  by  implication ;  and  this  case  is  entirely  analogous  to 
those  in  which  that  construction  has  prevailed.    Cruise's 
Digest,  title  Devise,  ch.  18,  sections  29,  30  and  31. 
Statute  tnnied      The  consequence  of  this  construction  is,  that  our  statute 
H  mto  fee  am-  ^nj^gjiug  jjjat  estates  tail  shall  be  estates  in  fee  simple,  con- 
rerled  the  estate  of  Medcef  Eden,  the  younger,  into  an  es- 
tate in  fee  simple. 
To  "^y  ^      These  principles  decide  this  cause ;  and  they  render  it 
and  H.  J.  doee  unttooessary  to  consider  other  questions  which  the  cause 
not  go  ovet^  presents.    But  it  is  proper  here,  to  consider  the  decision  of 

not    mciMina-  '^  r    r  i 

tent  with  An*  this  Court.  in  the  case  of  Anderson  v.  Jackstm,  so  far  as  to 
«erwi»?./ac«-  gjj^^^  ^j^^t  my  opinion  in  this  cause,  is  consistent  with  that 
decision.  This  Court  decided  in  that  case,  that  the  estate 
of  Joseph  Eden,  was  not  a  fee  tail.  That  decision  was  evi- 
dently made,  in  order  to  give  eSect  to  the  intention  of  the 
devisor ;  he  having  declared,  that  the  survivor  of  his  two 
sons,  should  have  the  share  of  the  son  who  should  first  die 
without  issue.  This  Court  appear  to  have  been  governed 
in  making  that  decision,  by  two  reasons ;  first  the  meaning  of 
the  terms,  dying  without  issue,  which  were  understood  in 
their  ordinary  sense  ;  and  secondly,  the  ploin  and  forcible 
import  of  the  term  survivor.  The  first  of  these  reasons  has 
equal  force,  in  respect  to  the  devise  to  John  Eden  and  Han- 
nah Johnson ;  but  the  second  reason  is  not  applicable  to  the 
hfcst  devise,  the  devisor  not  having  described  John  Eden  and 
Hannah  Johnson  as  survivors.  In  deciding,  therefore,  that 
ttie  estate  of  Joseph  Eden  was  not  a  fee  tail,  this  Court  by 
no  means  determined  that  the  estate  of  his  surviving  broth- 
er, Medcef  Eden  the  younger,  was  not  such  an  estate.  The 
use  of  the  word  survivor  in  the  first  case,  and  the  absence 
of  that  term  or  any  word  of  similar  import,  in  the  last  case^ 
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form  a  strong  distinetion  between  the  two  exeeutory  deTiees. 
The  question  in  the  case  of  AnderMon  t.  Jackson  was  be- 
twoen  the  right  of  Joseph  Eden  and  the  right  of  Medcef 
Eden  the  younger.  It  was  not  necessary  in  that  case,  to 
delennine,  and  this  Court  did  not  determine,  the  exact  na- 
ture or  extent  of  the  estate  which  Medcef  Eden  the  younger 
took,  upon  the  death  of  his  brother  Joseph.  The  ultimate 
devise  to  John  Eden  and  Hannah  Johnson,  was  not  in  ques- 
tion, and  nothing  concerning  their  interest  was  or  could  be 
decided  upon  that  occasion.  The  construction  and  operation 
of  the  two  executory  devises,  in  their  relation  to  each  other, 
presented  questions,  which  were  not  before  this  Court,  were 
not  considered,  and  were  not  decided  ia  that  casa  Indeed, 
these  questions,  as  they  now  stand  before  ns,  coukl  not  arise, 
until  after  the  death  of  Medcef  Eden  the  younger*  The 
opinion,  that  the  last  executory  devise  to  John  Eden  and 
Hannah  Johnson,  was  extinguished  in  the  estate  of  Medcef 
Eden  the  younger,  is  therefore,  I  conceive,  perfectly  consis- 
tent with  the  former  decision  of  this  Court,  thai  the  first  ex* 
ecutory  devise  to  Medcef  Eden  the  younger,  took  eflfect  upon 
the  death  of  his  brother  Joseph. 

In  using  the  expression,  fee  tail  and  estate  tail,  I  meaa 
throughout,  such  an  estate  as  would  have  been  in  this  state 
a  fee  tail,  before  the  twelfth  day  of  July,  1782,  when  the 
first  statute  abolishing  entails  was  passed. 

To  recapitulate : 

1.  Tlie  interest  of  John  Eden  and  HanniA  Johnson,  bo*  tio^^^*^ 
came  a  vested  remainder,  when  the  preceding  estate  of 
Medcef  Eden  thtf  younger,  vested  in  possession. 

2.  In  these  circumstances,  the  estate  of  Medcef  Edeo  the 
younger,  was  a  foe  tedl,  with  a  remainder  in  fee  snnple,  to 
John  Eden  and  Hannah  Johnson,  upon  the  termination  of 
the  estate  taiL 

3.  Our  statute  converted  the  foe  tail  of  Medcef  Eden  tbs 
yonnger,  into  a  fee  simple  absolute. 

I  am  aecordiogly,  of  opimon,  that  tfie  judgment  should 
beaflEurmed. 

Cramer,  Senator.  This  ease  is  brought  before  us  by  writ 
of  Error,  upon  a  judgment  of  the  Supreme  Court,  giving  a 
construction  to  the  will  of  Medcef  Eden,  the  elder. 
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ALBANTy        Two  principal  questions  are  raised : 

^^'  ^^^'        1.  What  estate  did  Medcef  Eden,  the  younger,  take  in  the 


WilfM      lands  devised  to  his  brother  Joseph,  on  the  death  of  the  lat- 
jj^        ter  without  issue,  in  July,  1812? 

2.  What  estate,  if  any,  did  John  Eden  and  Hannah  Jdlm 
son  take  on  the  death  of  Medcef  Eden,  the  younger,  without 
issue,  in  July,  1819  ? 
lit  qiieftion      The  first  and  main  question,  is  the  same  which  was  agi- 

mne  m  in' Aii*  , 

<{erioiiv./acJfc-  tated  and  decided  by  this  Court  in  the  case  of  Anderson 
•^  V.  Jackson^  (16  John.  386.)    The  decision  in  that  case  was 

on  the  same  will,  and  in  effect  between  the  same  parties ; 
for  though  Anderson  was  the  defendant  iu  that  suit,  yet  the 
Bank  (as  I  understand  the  history  of  the  case)  on  an  alle- 
gation that  they  held  property  to  a  large  amount  depend- 
ing on  the  same  question,  were  permitted  by  this  Couti  to 
be  heard  by  their  counsel,  in  opposition  to  the  then  claim  of 
Medcef  Eden. 

This  Court  is,  then,  called  on  in  a  very  solemn  and  im- 
pressive manner  (for  much  ingenuity  and  legal  learning 
have  been  displayed  on  this  point  by  the  counsel  on  both 
sides)  to  review  its  own  decision  on  an  important  rule  of 
law,  affecting  titles  to  real  property.     And  though  several 
members  of  this  Court  did,  soon  after  the  commencement  of 
the  ai^ument  on  this  point  by  the  plaintiff's  counsel,  express 
a  reluctance  to  suffer  it  to  be  at  all  agitated,  yet  it  has  been 
very  fully  and  ably  discussed ;  and  manifestly,  is  the  point 
on  which  they  principally  rely.    I  have,  therefore,  listened 
to  the  arguments,  and  examined  that  case  with  attention, 
and  I  am  entirely  satisfied  as  to  the  soundness  and  correct- 
ness of  that  decision ;   and  I  am  also  satisfied  that  it  is  in 
harmony  with  the  most  approved  decisions  in  England,  be- 
VnmA'  V  ^^^  ^^^  Wice  our  independence ;  that  it  is  consistent  with 
V.  \)wiuU^\  our  policy,  is  supported  by  the  ablest  judical  opinions  in  oar 
440^^  J  Ibmi  ^^^'  i^tes,  and  ought  not  now  to  be  disturbed. 
▼.  Bian9han,z      But  we  have  not,  in  my  view  of  the  subject,  the  power 
/a«  Y,strof^,  (*^^  ''y  potper  I  mean  right)  now  to  question  or  impeach 
10    id.     12.  that  judgment  rendered  by  this  Court,  and  founded  on  the 
Staat9t  U  id!  Uniform  decisions  of  the  Supreme  Court  during  a  period  of 
2w  T.  jiejf^'  °^^^  ^^^^  seventeeti  years.(y )  Wills  have  been  made,  and  es- 
16  id  383.       tates  settled;  on  the  principles  of  those  cases^  which  have  been 
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deemed  and  treated  as  a  settled  law  of  the  land.    They    albant, 
liaTe  been  solemnly  recognized  by  this  Court,  of  the  last  re-     P^c.  1833.  ^ 


sort,  published  to  the  world,  held  out  to  our  citizens  as  the       Wilkes 
sure  and  established  land  marks  by  which  they  might,  with        jJoq, 
perfect  safety,  regnlate  their  conduct  in  acquiring  or  perfect-  ^  ^^ 

ing  titles,  or  dispose  of  estates  upon  their  dying  beds,  in  such  ttare    deci9i$ 
a  manner  that  their  honest  intentions  could  not  be  defeated.  ••••^••'^ 
It  is  now,  however,  sought  to  prevail  on  this  Court,  by  re- 
versing the  judgment  of  the  Supreme  Court,  to  annul  their 
own  ;  and  thus  overturn,  at  one  fell  blow,  the  numerous  de- 
cisions which  have  for  many  years  concurred  in  the  doc- 
trines on  which  that  judgment  is  founded.    Can  any  good 
citizen,  for  a  moment  contemplate  the  consequences  of  such 
a  measure  without  alarm  ?    All  the  suitors,  whose  hopes        IVuticnlu 
may  have  been  defeated  by  the  decisions  made  upon  these  ^  ftom  that 
principles,  will  have  the  right  to  commence  suits,  and  recov-  vMxm, 
er  back  the  lands  which  have  been  awarded  to  their  adver- 
saries, without  regard  to  the  various  intermediate  alienations, 
or  the  value  or  extent  of  the  improvements  which  may  have 
been  made  by  bona  fide  purchasers. 

These  evils,  however,  might  be  transient ;  and  affecting  a     General «?! 
few  hundreds  only,  or  possible  a  few  thousand  individuals, 
would  probably  terminate  and  be  forgotten  with  the  present 
generation.    But  a  more  momentous  and  ruinous  conse- 
quence, would  be  the  total  insecurity  of  property,  and  all 
personal  rights.    An  appeal,  or  writ  of  error,  would  be  re- 
newed, on  the  same  point,  at  every  session,  like  petitions  for 
bounty  lands,  or  bank  incorporations,  in  the  perpetual  hope 
of  finding  a  friend  in  every  new  member.    Law  suits  would 
be  multiplied  and  interminable ;  or  decided,  only  by  the 
perseverance  of  suitors,  or  rather  by  the  length  of  their 
purses.    Men  of  discretion,  friends  to  peace,  order  and  in- 
dustry would  flee  a  country  were  nothing  is  stable  or  secure. 
Various  attempts  have  been  made  in  the  House  of  Lords 
in  England,  sitting  as  a  Court  of  appeal,  to  reconsider  with  a  ^^^  Holism  of 
view  to  reverse  their  own  decisions,  but  ultimately  without  ^-wito. 
success.    A  collection  of  these  cases  may  be  found  in  a  note 
to  1  Ridgway's   Reports,  609.     In  one  of  these   cases, 
{Brmghton  v.  Ddves^r)  Lord  Cambden  was  for  reversing  jj^^l^^ 
the  judgment  of  the  King's  Bench,    The  house  had  been 
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ALBANYi    equally  divided  whereby  the  judgment  of  the  K  &  ; 

P^^^^'    affirmed  against  his  opinion ;  but  on  a  petition  for  a  le^hear- 

wykev      ing  he  strenuously  opposed  it,  and  the  petition  was  unoni- 

J^^       mously  re)ected.(«)   I  hope  that  we  may,  and  I  trust  we 

shall,  exhibit  equal  firmness  and  stability,    Thus^  we  shall 

MmgrwS^  ^v.  ^PP^^^^  R  repetition  of  such  attempts  in  future^  and  pie- 

Mutkmr^    1  serve  to  the  citizens  of  this  state  one  judicial  forums  where 

4^f^*       ^  the  wearied  and  exhausted  suitor  may  ascertain  his  rights, 

and  repose  from  litigation. 

Remedy   is      If  any  general  mischief  or  inconvenience  should  at  any 

FiSv^*^    *^  ^™^  ^  experienced  from  this  or  any  otiiier  decision  of  ours, 

the  legislature  are  competent  to  apply  a  remedy,  and  will 

no  doubt  do  it,  with  a  saving  as  to  all  rights  acquired  under 

those  decisions^ 

Anderim  ▼.      By  the  judgment  of  this  Court  in  the  case  of  Anderwn 

cidet  thst  de-  ▼•  Jockfof^  it  is  decided  that  the  devise  over  to  Medcef,  on 

^"*  *«»d  ^'  ^^  death  of  his  brother  Joseph,  without  issue,  was  a  good 

ezecntory '  de-  executory  cfevtM.    This  decision  rests  on  the  single  circum- 


Grcnmdofde-  ^^^^  ^^  ^^^  ^oxA,  aurvivoTy  which  necessarily  limited  the 
dnon.  failure  of  issue  to  a  life  in  being ;  and  the  Court  as  well  as 

the  counsel,  unanimously  agreed,  (as  may  be  collected  from 
th^ir  arguments  and  opinions,)  that  if  the  limitation  over 
had  been  on  a  mere  failure  of  ieauc^  without  the  use  of 
the  word  survivor^  it  would  have  been  void,  as  being  a  limi- 
tation on  an  indefinite  failure  of  issue ;  and  so  tending  to  a 
perpetuity.  - 
Thewordfdy.      Such  is  the  inflexible  rule  of  law,  established  and  te- 

mbT^pw^^t  ^P^^^  ^^^  ^'^^  ^"^  ^^  depart  from  it,  at  this  day,  might 

mean    indefi-  unsettle  half  the  titles  in  the  state.    By  that  judgment  it 

was  decided  that  Medcef  Eden  was,  and  had  been  since  Au* 

gust  29th,  1812,  entitled  to  the  possession  of  all  the  real 

property  which  by  the  will  of  his  father  was  devised  to  Jo* 

seph,  and  by  necessary  implication,  that  the  title  of  the 

Bank  and  of  the  other  plaintiff  in  Error,  ceased  on  that  day ; 

being  the  day  on  which  Joseph  Eden  died. 

New  rait*  for     The  ejectment  against  Anderson  was  brought  to  settle,  and 

notwithetand-'  did  settle  the  effect  of  the  first  devise.    And  it  was  to  be 

^«_  ^^^  presumed  that  after  the  decision  of  that  point,  by  this  Court 

of  the  last  resort,  the  persons  who  had  purchased  and  en* 

tered  under  the  title  of  Joseph,  and  who  had  no  pretence  of 
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uty  odier  title,  irould  bsve  simendeted  the  premifM  to    avbamv^ 

MeAoA    TUi,  howevw,  has  not  been  done,  and  he  imti*    ^^^^^*^  ; 

toted  suits  to  leoever  possession  of  ihe  land  withbaUL      wskm 

These  suits,  it  seems,  were  defended ;   and  before  the  trial       jIm. 

Bfmkef  Eden  died,  iirilfaout  issue,  having  devised  aU  his  e»« 

talB  to  ha  wile  and  hex  daughteoL    And  the  oeoupnnts  of  ^^  ^^ 

the  iands,  devised  to  Joaapb,  now  nsist  the  claim  under  without  kroe, 

Ifedcef,  by  astthig  up  the  kst  devise,  Which  is  in  thoe  ^.^^ 

wcfds :  ^<  And  in  osse  of  botfi  their  deaths,  without  lawfiil  ^*^* 

issue,  all  the  |gO(|iHity  a&cesaid  to  my  brother  John  fiden, 

of  Lofhis,  in  CSeaveland,  in  Torkshiie,  and  my  sister  Han- 

nah  Johnsonj  of  Whithy,  in  Yorkshire,  and  their  heirs.'' 

The  phdntiffii  in  ISmr,  now  insist,  that  by  this  devise,  Ae 

estate  of  Josepk  and  indeed  the  whole  estate  Tested  ia  John 

Eden  and  Hannah  Johnson,  and  that  therefore,  the  deviases 

c£  Medoef  Sden,  the  youBger,  are  not  entitled  to  a  writ  of 

possessioin. 

2.  The  e&et  of  the  last  devise,  therefore  remains  to  be  ES«et  of  iMt 
examined;  and  in  anivmg  at  a  just  conclusion  upon  that  ^▼^•'•"'■a- 
point,  we  shall  be  much  aided  by  rsomriug  again  to  the  case 
of  Anderami  r.  Jaalaan.    It  has  before  been  remarked,  thai 
the  decision,  in  ttiot  case,  turned  wholly  on  the  word  mi^ 
ojoor,  vi^hidi  word  alone  rescued  the  first  limitation  from 
destructioiL    rniis  is  in  unison  with  the  several  cases  decid- 
ed by  the  Supreme  Ooutft  of  this  state,  from  the  case  of  Fhe-  440. 
diek  V  CorneU,{i)  to  that  of  Jaekson  v.  BilUnger,{u)  (»>  ^^  ^  ^^ 

In  all  these  cases  there  is  no  dissent  from  the  opinion,  7^0  raio  tiMt 
that  a  geneml  dying  without  iasue,  omitting  words  which  ^'^  ^rmg 
confine  it  to  a  life  in  being,  is  a  Umitatt<m  on  an  indefinite  mt  m,  mms 
failure  of  issue,  and  therefore  void :  a  construction  which  "><>«^**  ^* 

'  '  UM,  ODc.  far- 

cannot  be  denied,  and  which  is  founded  in  sound  policy,  tlior 
If  we  depart  fiem  this  sahitary  rule,  we  shall,  in  the  course  ^ 
of  a  few  genemtions,  have  a  great  portion,  if  not  the  whole 
of  the  landed  property,  in  the  state,  so  Bbaokled  as  to  be 
rendered  unalienable ;  for  almost  every  man  would  be  de- 
snroQs  to  perpetuate  biA  pr(q)erty  among  his  own  blood  iel»* 
tion,  and  would  theiefbre  limit  it  to  an  indefinite  extent,  if 
the  policy  and  rules  ^  law  would  permit.  It  would  be  usop 
less  and  unprofitable  to  kite  an  authority,  in  order  to  estaU 
Mihe  well  aetdadjRile  of  law  uf^u  this  head*  All  thoos 
YoL.  n.  61 
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referred  to  by  the  late  Chancellor  Kent,  in  the  case  of  Aim 
derson  v.  Jadeson^  and  all  those  cited  by  the  counsel  in 
that  case,  at  page  385,  of  the  volume  in  which  it  is  report- 
ed, so  far  as  1  have  been  able  to  examine  and  judge  of  them, 
concur  in  its  support.    It  is,  therefore,  in  my  judgment,  no 
longer  the  subject  of  reasoning  or  doubt    It  has  become 
obUgatory  upon  all  our  Courts,  and  can  be  abolished,  or  im- 
pugned, only  by  l^islative  power.(i^  Indeed,  the  ingenious 
and  learned  counsel  for  the  plaintiffs  in  Error,  were  coo- 
strained  to  admit  the  antiquity,  the  uniformity  and  the  par- 
amount correctness  of  the  rule ;  but  they  endeavor  to  es- 
cape from  its  operation,  in  this  case,  by  insisting  that  the  last 
devise  is  on  a  qualified  or  definite  failure  of  issue,  and  meana^ 
by  implication,  a  dpng  without  issue,  in  the  lifetime  of 
John  Eden  and  Hannah  Johnson,  or  issue  living  at  the  death 
of  the  surviving  son.    Let  any  man  of  common  sense  resd 
these  words,  and  say  if  he  can  discover  any  such  meaning. 
To  me  it  is  most  manifest,  that  it  was  the  settled  intentbn 
of  the  testator,  to  give  the  estate  to  the  heirs  of  John  Eden 
and  Hannah  Johnson^  in  case  they  should  die  before  bis 
sons,  (an  event  to  be  expected,  according  to  the  natural 
course  of  life,)  whenever  the  issue  of  the  sons  should  be* 
come  extinct  In  Doe  v.  Fonnereau^{v)  Ld.  Mansfield  asked 
Serjeant  Hill,  whether  he  had  been  able  to  find  any  case  of 
real  property,  where  the  Court,  on  the  words  in  defauli  of 
such  issue^  had  implied  a  restriction  to  issue  living  at  the 
death  of  the  father,  and  the  learned  Serjeant  acknowledged, 
that  he  had  not  been  able  to  find  any  such  case.    It  would| 
therefore,  be  as  repugnant  to  law  and  precedent  as  to  lea* 
son  and  common  sense,  to  infer  such  a  restriction. 

But  the  learned  counsel  for  the  plaintiffs  in  Error,  awaie 
of  the  fallacy  of  such  a  position,  say,  that  as  the  testator  in 
the  first  limitation  used  the  words  survivt^^  and  the  second 
limitation  being  in  the  same  sentence,  and  respecting  the 
same  subject,  we  have  a  right,  and  it  becomes  the  duty  of 
this  Court,  to  supply  the  word  survivor  in  this  branch  of 
the  sentence.  In  reply  to  this  su^^estion,  it  may  be  jusdy 
lemarked,  that  the  subject  of  the  devise  is  dififerent ;  ib»  one 
being  of  part,  only,  of  the  land,  and  the  other  of  the  whole. 
The  different  deviseS|  alsO|  relate  to  persons  standing  in  dif- 
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fefent  relations  to  the  testator,  the  first  being  to  his  own  albant, 
children,  the  second  to  collateral  relations.  It  is,  therefore,  ^^^^^^^' 
to  be  expected,  that  he  would  use  different  words,  and  have  WiUu 
different  intentions.  He  has  used  different  words,  and 
most  obviously  had  different  intentions.  Yet  it  is  earnest- 
ly pressed  upon  us  to  insert  this  word  survivor  in  the  last  4e* 
vise,  where  the  testator  has  not  seen  fit  to  use  i ,  and  where 
we  are  bound  to  infer  that  he  did  not  intend  to  use  it 

If  we  were  disposed  to  supply  this  word  survivor^  it  lias 
not  been  shown  in  what  manner  this  is  to  be  accomplished ; 
nor  where  the  word  ought  to  be  placed.  I  have  attempted 
it  in  vain  ;  it  is  not  possible  to  insert  this  word  alone,  so  as 
to  make  common  sense  of  the  paragraph.  I  invite  the  mem* 
bers  of  this  Court  to  make  the  experiment,  and  I  think  they 
will  be  satisfied  of  its  impracticability. 

The  counsel  for  the  plaintiff  in  Error,  sensible  of  this 
difficulty,  insist  that  if  we  cannot  insert  this  single  word  so 
as  to  produce  the  effect  desired,  we  must  supply  other  words 
which  will.  Thus,  after  the  words,  lawful  issue,  in  the  last 
devise,  insert,  *  living  at  their  dtath^  or  '  at  the  time  of  the 
death  of  the  survivor  of  them  f  and  after  the  words,  John 
Eden  and  Hannah  Johnson,  insert, '  in  case  they  should  sur- 
vive my  said  sons?  All  this,  or  something  equivalent, 
must  be  supplied,  or  the  construction,  here  contended  for 
cannot  be  sustained.  This,  I  presume,  the  Court  will  not . 
do  \  for  it  is  not  the  province  of  this  or  any  other  Court  to 
make  a  will  for  the  testator,  but  to  settle  the  legal  construc- 
tion of  that  which  he  has  made. 

I  have  examined  this  case  with  all  the  assiduity  and  at- 
tention justly  due  to  the  magnitude  of  the  controversy,  and 
the  importance  of  the  principles  it  involves ;  and  unless  I 
totally  misunderstand  the  import  of  this  bill,  and  misconceive 
the  law  applicable  to  it,  the  judgment  of  the  Supreme  Court 
(though  the  learned  Judge,  who  delivered  the  opinion  of 
that  Court,  took  a  different  ground  in  relation  to  one  of  the 
points)  maintains  the  legitimate  construction  of  the  testa- 
tor's will,  without  addition  or  diminution ;  is  congenial  with 
our  policy  and  laws ;  is  supported  by  an  uninterrupted  se- 
ries of  the  ablest  adjudications,  and  should,  therefore,  be  af- 
firmed. 


I0» 

DeclSSd. 

Htttmy 

T. 
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The  rest  of  t6e  Couit  concumng  in  the  Tesoltofftw 
ofnnions,  (King,  Senator,  dissenting,)  it  was  ihereupoQ  ob< 

DERED}  ADJUDOED  and  DBGREED,  that  the  judgiQeDt  of  ttlT 

Supreme  Court  be  affirmed  ;  and  that  the  record  be  emit- 
ted, &c. 

^oTE.^--No  dhrision  of  the  Court  was  had  upon  flie  dif- 
ferent grounds  taken,  by  the  Chaitcellor  and  bf  Geaubs 
Senator,  against  the  ulterior  devise  going  over,  bat  the 
Court  voted  generally  to  afiirm  the  Judgment 


[Tb«  two  MmiAxiig  oans  tfionld  have  bean  nMrttd  as  «f  tb»  Sa^tenkr 

if  1893.] 


MuRRAT  against  Muuford  and  others. 

Rnlsj  •»  dimiaiiiig  an  appaal  npon  the  eeoond  call  of  the  caiuei  that  iht 
appelltfnt  pay  the  raipondent  100  doDan  besides  the  taxable  ooati;  tin 
contt  being  of  opinion  that  the  appellant  had  eondooted  Tezstioiialy. 

Hie  power  of  the  oouit  to  aBow  beyond  the  tuUibSo  oMts,  «oosidsni 

Appeal  from  the  Court  of  Chancery.  This  cause  bar- 
ing been  placed  upon  the  list  of  causes  for  argument,  pur- 
suant to  the  14th  rule  of  September  18th,  1818 ;  and  hav- 
ing been  called  and  passed  twice^  in  consequence  of  the  s^ 
pellant  not  being  ready  to  argue,  the  respondent  took  a  de- 
cree, dismissing  the  appeal  with  costs,  pursuant  to  the  ISth 
'  rule  of  this  Court,  (September  18th,  1818  ;)  and  now, 

Warner  ^  S.  Jones^  for  the  lespondents,  raoTed,  Aat  4e 
appellant  be  ordered  to  pay  100  dollars  to  the  respondesis, 
orer  and  above  the  taxable  costs.  He  adverted  to  the  mei' 
its  of  the  appeal ;  and  contended  that  it  was  merely  for  fex* 
ation  and  delay. 

X  V.  Henry  4*  /•  O,  H^moHf  contm. 

WoonwoRTH,  J.  Had  the  ^eause  been  heard,  it  wtmld 
be  proper  to  speak  of  the  merits ;  but  as  the  appellant  did 
not  choose  to  bring  it  forward,  we  can  only  look  to  the  cir- 
cumstances attending  the  appeal  and  dismissal,  as  they  bare 
come  under  our  observation.  The  appellant  had  a  right  to 
withhold  an  examination  of  the  merits ;  and  take  the  effect 
of  a  sunple  dismissal  under  the  16th  rule  of  this  Court,  bat 
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faosft^idd  sot  psoeetd  vesntioiialy,  H^  ha* kept  Ifae  res* 
pondents  in  attendance,  by  .tbetK  ooottoaly  for  wwnl  dKjkj 
and  at  considerable  expense,  without  any  intimation  that  he 
would  finally  abandon  the  cause ;  but  rather  the  oontiary 
appearance  has  been  held  out  The  appellant's  counsel 
have  been  irftffiiding  aa  if  preparad ;  and  for  this  no  excuse 
is  given ;  nothing  to  satisfy  us  that  it  was  in  good  faith.  I 
think,  under  the  circumstances,  the  motion  should  be  gran- 
ted. 


D«f.l883 


'm-* 


Mvmy 
Mflwiofd. 


SuTH^fltLANn,  X  There  is  no  propriety  in  examining  the 
merita;  but  I  think  the  motion  should  be  granted.  The 
taxable  costs  are  a  very  inadequate  eompensation;  for  the  at- 
tendance of  counsel  here  from  day  to  day,  at  great  expense. 

Savage,  C.  J.  I  know  of  no  statute  authorizing  this 
amercement  The  party  had  a  right  to  bring  his  appeal.  He 
declines  a  giiing  it  This  he  had  a  right  to  do,  and  to  incur 
the  consequences  of  a  simple  dismissal.  What  are  these  con- 
sequences ?  The  16th  rule  of  this  Court  says,  the  dismissal 
shall  be  with  costs^  which  means  no  more  than  taxable  coitM. 
Suppose  a  nonsuit  in  a  Couit  ctf  law«  Tlie  statute  aays  the 
defendant  shall  recover  his  costs :  was  it  ever  heard  of^  that 
the  party  should  be  mulcted  in  a  round  sum,  beyond  what 
the  taxing  officer  would  allow  ?    I  am  against  the  motion. 

Root,  President  I  am  of  opinion  that  this  Court  is  ex- 
pressly prohibited  from  going  beyond  the  tmnble  UH.  The 
statute(a)  appiSeein  tmrm$  to  this  aa  well  aa  other  Courts,  /«}  3  r,  l.  $ 
and  is  imperative,  tfiat  no  i^fioer  wr  other  pereon  ehmU  he 
allowed  any  greater  or  other  fee  or  reward^  Jfcc.,  than  after 
the  cate  specified  by  it  This  act  was  pasaed  for  the  pur- 
pose of  regulating  the  taxable  feea  aa  between  party  and 
party.  It  ia  so  understood  in  practice,  aa  to  all  the  other 
Ckmrts  to  which  itidates;  and  Iknowof  no  rule  by  which 
tiiia  Court  ia  exea^pt  firom  its  operation.  I  had  thought  the 
ancient  doctrine  of  amercement,  pro-foUw  $ue  damore^ 
kng^  since  exploded,  aa  impolitic  and  abannL 


STBjLNinAN,  Senator,  tfaou^t  the  statute  bad  no  appUcar 
tion  to  this  question. 
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ALBANYi       Clark,  Senator,  wm  exposed  to  the  allowanee  of  aof 
'^^^^'    thing  beycmd  the  taxable  costs. 


T.  REDFIEL0,  Senator,  concurred  with  Mr.  Justice  Wood- 

Earll,  Senator,  concurred  with  the  Chief  Justice. 

PoRTBR,   Senator,  concurred  with  Mr.  Justice  Wood- 
worth. 

A  MAJORITY  OF  THE  CouRT,  bciug  for  the  motion, 

Rule  accordingly^i) 

(k)  I  did  not  enmine  the  ay€9  and  noM  upon  this  motiony  bat  mj  neal- 
Itetkn  iBf  tliat  tb«  oomrt  atood  about  14  to  11. 


Elisha  Easton,  appellant, 

against 

James  Tallmadge  and  others,  respondents. 

Hie  qmitioii  considered)  whether  thia  conrt  can,  on  affirmance  of  a  deoM 
of  the  Court  of  Chaneory,  upon  appeal,  order  the  appellant  to  pay  the  n- 
■pondent  a  aum  beyond  the  taxable  cotta. 
Additional  aum  refoaed  under  the  circumatancea  of  tha  eaae. 

This  cause  having  been  argued  at  the  present  session  by 
H.  R.  Storrs  for  the  appellant,  and  J.  Sudam  and  J.  Tall- 
madge for  the  respondents ;  and  the  decree,  of  his  Honor 
the  late  Chancellor,  unanimously  affirmed  ; 

P.  RugghSi  for  the  respondents,  now  moved  for  a  rale 
that  the  100  dollars^  deposited  in  the  Register's  office  of  the 
Court  below,  be  paid  to  the  respondents,  over  and  above  the 
taxable  costs. 

Root,  President.  I  hope  the  motion  will  be  denied,  up- 
on the  princicple  that  there  is  a  statutory  provision  against 
it.  Whatever  the  practice  of  this  Court  might  otherwise  hav« 
been,  it  is  enough  that  there  is  a  statute  imperatively  prohibi- 
ting this  extra  allowance.  Any  rule  which  we  can  make 
will  not  warrant  it ;  and  it  would  be  a  penal  offisnce  for  an 
officer,  or  any  other  person,  to  receive  the  money,  notwith- 
standing any  sanction  which  it  is  in  our  power  to  give.  I  ^ 
aware  there  are  precedents  the  other  way.    This  Court  hava 
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gnnted  inotionslikA  the  preaentiinimitatioD  ctf  tbe  House  of    albakt^ 
Lords.    But  there  is  no  statute  imposing  a  fee  hill  upon  that     '^^^^ 
housei  and  declaring,  as  with  us,  thai  it  shall  not  be  exceed*      EMica 
ed.    I  regret  that  such  a  precedent  should  hare  been  made.    TilliLfln 
The  same  prioctple  reaches  the  Court  of  Chancery  and  the 
various  Courts  of  Equity  in  the  state.    Why  have  they  not 
the  same  right  with  us  to  amerce  for  false  clamor  in  the 
suitor  ?   I  hope  that  Murray  v.  Mumford{a)  will  be  the  last  («; 
ease  in  which  we  shall  hear  of  this  power  being  exercised. 

WooDWORTHi  J.  I  have  no  doubt  of  our  own  power,  or 
of  the  power  of  the  Court  of  Chancery,  to  make  the  allow- 
anoe ;  and  I  am  prepared,  if  it  were  necessary,  to  show  this 
to  be  so  within  the  constitution  and  laws  of  the  state. 
There  is  nothing  in  it  incompatible  with  the  act  regulating 
the  fees  of  the  several  officers  and  ministers  of  justice.  No 
officer  is  to  receive  fees  beyond  the  rate  fixed  by  that  statute ; 
and  it  would  be  penal  for  him  to  receive  more.  But  the 
present  is  a  question  between  party  and  party.  The  power 
of  this  Court  is  established  by  numerous  precedents.  It  has 
been  concurred  in  and  exercised  by  all  the  sages  of  the  law 
who  ever  sat  here ;  and  I  confess,  it  struck  me  with  surprise, 
that  our  power  should  be  questioned,  when  the  motion  was 
made  the  other  day,  in  Murray  v.  Mumford.  The  course 
which  that  motion  took  led  me  to  look  into  the  cases  where 
this  power  has  been  recognised  ;  and  I  think  there  are  ten 
or  twelve  cases  in  this  Court  The  late  Chancellor  hftd 
occasion  to  examine  this  question  at  the  last  term  in  New 
York  ;  and  he  considers  it  a  power  necessarily  incident  to 
that  Court,  as  a  protection  against  vexatious  and  oppressive 
litigation.  Mark  how  distinguished  a  course  the  legislature 
themselves  have  taken  on  this  question.  At  law,  you  shall 
not  pursue  the  defendant  for  trifling  sums  in  the  higher 
Courts,  except  under  the  penalty  of  paying  costs ;  but  they 
declare,  specifically,  when  you  shall  have  costs  and  when 
they  shall  be  denied.  This  is  not  so  in  Chancery ;  costs  are 
discreticnary.  The  statute  merely  fixes  the  rate  of  allow* 
ance  when  single  costs  are  awarded  by  the  decree.  It  does 
not  take  away  the  power  of  the  Chancellor  to  allow  more 
by  way  of  penalty.  »So  much,  I  thought  it  my  duty  to  say 
es  to  the  principle,  in  the  abstract. 


f  • 
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I       U is  jMiUpB  umBderaary  l»  paiem  tiM  diteivaioD;  h 
^^^^  ^^^    ihould  our  power  be  oonoeded^  I  do  aot  think  there  isao; 
thiiigi  iu  thie  caet,  which  calls^  for  amenteBieiit 

BowNEi  Senator.  I  hope  a  day  will  be  assigned  for  heat 
ing  counsel  upon  the  question  whether  we  have  pow«r  tc 
make  the  allowance.  It  is  important,  if  we  aie  to  paai 
upcm  it  again,  thai  it  should  be  done  deliberately.  I  Toted 
for  amercement  in  Murray  y.  Mumfordf^Dd  understood 
the  law  members  of  the  Court  as  finally  acquiescing  in  the 
tfien  made.     This  ^uestioa  should  be  settled. 


Sawfordi  Chancellor*  As  there  is  a  serious  diflbrencsot 
opinion  between  the  members  of  the  Court|  I  agree  that  tbo 
question  should  be  discussed  and  settled  delibemtsly.  Wt 
gianted  a  similax  application  the  other  day  in  Murray  t« 
Mmmfwrd^  but  our  power  is  still  questioned.  I  woidd  d«ny 
this  motion,  under  the  cireumstances  of  the  case;  but  hold 
the  question,  upon  our  right,  open  for  discussion  when  it 
shall  hereafter  arise* 

Sf  RANABAN,  Senator.  The  Court  have  very  recently 
decided  this  question,  and  in  my  opinion  rightly.  I  have 
i!o  objection  that  counsel  should  be  heard,  but  am  satisfied 
with  the  decision  in  Murray  v.  Mmnfhrd.  It  was  accor- 
ding to  the  precedents ;  and  I  think  we  should  not  invite 
fbrther  discussion.  As  at  present  advised,  I  concur  that  the 
allowance  should  not  be  made,  under  the  circumstances  of 
this  case. 

Cramxe,  8inatoii,  eoacmied. 

Clark,  Senator.  I  am  opposed  to  the  moti(»i  upon  tfa0 
geneml  ground  that  we  have  no  power  to  grant  it 

Motien  denied 


(^  Owing  to  Um  tam  fpiiidi  Uib  mmtter  took,  Mf .  Jmtieo  Woodwoitb  did 
not  cito  tho  como  to  which  ho  aUndod.  Tho  foaowuif»  I  prerame,  are  fooM 
of  thorn :  Uonkhmn  v.  The  Corporation  of  Bedford,  nVto.^-  ^^ 
y;  Thorn  and  othere,  3  John.  Rop.  641,  553.  Watero  r.  Trovit,  9  Joto 
Boffc  460, 46S  Poei  ▼.  Kimhorl^,  M.  470,  500.  M^khono  ^  ^^f^  ^* 
Mm.  Bbp.  507,  SSf.  f^ffit  v*  P«rry»  17  Johii.  Bop.  I61,  M.  IMf^ 
Thvmfmm,  id.  436, 437. 
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m 

m  iwitium  TDUfi  1833,  iw  thb  roETT*siaBni  isab  w  we 

ofDirufouoi. 


Exparte  Fakrington. 

The  facts  of  this  case  appear,  sufficiently  in  the  ophiion 
of  the  Court  which  was  delivered  by,  Mkwwict   to 


•thar 

Ibr       wniitf 

Savage,  Ch.  Justica  This  is  an  application  for  a  rule,  Mib|MBiia%  l« 
that  the  supervisors  of  Delaware  county,  show  cause,  why  J*I^JJlijJJ^ 
a  mandamus  should  not  issue,  commanding  them  to  audit  diperatm,  ia 
and  allow  an  account,  presented  by  Farrington,  for  services  iopemMn, 
as  a  constable.  The  presiding  supervisor,  states,  that  the  ^>**  ^*^5 
board  were  willing  to  allow  it,  reducing  the  charge  for  serv-  aot  inteilen. 
mg  subpoBnaa.  This  charge  was  19  cents  for  serving  each  ^  '2iwi"S 
subpoBoa,  in  behalf  of  the  people,  besides  mileage.    The  ur.  p^mh  •■ 


board  thought  the  charge  too  high  ;  and  they  were  correct  if!![|^uwft 
The  statute,  (2  R.  L.  27,)  gives  19  cents  for  serving  a  war-  ^VjJJ^  ** 
rant,  and  12^  cents  for  serving  a  summons;  but  a  subpoena  ^dM  arilMfeb 
is  not  mentioned.  By  the  26  dollar  act,  (1  R.  L.  399,  s.  26,)  J^J*  ^  ^ 
12^  cents  are  allowed  to  the  constable,  or  other  person,  mak- 
ing the  service.    In  criminal  cases,  also,  a  subpoena  may 
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ALBANY,    be  served  by  any  person,  but  no  specific  compensation  is  fix 

Oetober,l88a  ^  Y)j  law.    It  is,  therefore  a  mattter  resting  in  the  discretion 

Bew        of  the  supervisors.    It  does  not  appear  what  they  were  will- 

Bg^.      ing  to  give,  but  they  would  have  audited  the  whole  accoimt 

at  $4  69.    Thegr  have:  oot  xefiind  to  act ;  and  the  amount 

being  a  matter  of  discietioni  it  is  a  subject  over  which  the 

Court  has  no  control 

Hbtiooi  deoiid. 

N.  B.  Another  account  which  had  been  presented  to  the 
board  was  also  in  question,  upon  this  motion ;  but  it  is  not 
deemed  material  to  notice  it 


Rew  against  Barker. 

Error,  from  the  Common  Pleas  of  the  county  of  Onon- 
the  court  of  a  daga.  The  action  was  brought,  in  the  Court  below,  by 
P.  t^  v*^^  Barker  against  Rew,  on  a  warranty  of  title  in  a  horse,  bought 
the  law,  for  by  Barker  of  Rew.  A  verdict  having  been  found  for  the 
MngmZSi  plctintiff,  a  motion  was  made  for  a  new  trial,  on  a  case.  The 
•d  hy  thai  motion  was  denied,  and  leave  given,  by  the  Court,  to  turn 
te  tht  eowt  the  case  into  a  special  verdict ;  on  which  the  present  writ 
Biiiiriiihi^'^  ^  ^^^^  ^*^^  brought  In  making  up  the  special  verdict, 
oBoit  faftTv  the  purchase  of  the  horse  was,  by  mistake,  stated  to  have 
mMtyttSoir  ^^^^  ^^  ^^  19*  November,  1819,  being  after  the  thne  when 
■^^  1^1,  *®  ^^^^  ^  appeared  by  the  record,  was  commenced  in  the 
ftwiiDf  »ipe-  Court  below;  whereas  it  should  have  been  Nov.  1818.  An 

tiboc'F^ay  ^^^'®  ^^  ^^  ^^^  ^^  erratum^  had  been  joined  here,  and  the 
ha  mmmM  cause  noticed  for  argument  several  times,  when  the  defen- 
Mr^toT^fak  ^°^  i^  ^^^  discovered  this  mistake ;  and,  as  soon  aSet  as 
possible,  moved  for,  and  obtained  an  amendment,  accoiding 
to  the  fbct,  in  the  Court  below.  This  was  at  August  term 
■ni!5y**^  of  that  Cburt,  1823;  and  now, 

woera        Hm 

delay  b  Mooantoi iff t  m whew,  Vy  miitake.  a «la,  fai  ^eitieii  vpen  the  trial  bebfr«M 
in  the  apeeial  Terdict,  etated  to  have  been  after,  lortead  of  before,  the  foit  brought 
AiUr  Joinder  in  emri  the  pttf  cannot  allege  dfaninvtioBf  and  have  a  etriiofm 
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I  A.  JFbo/,  moved  to  amend  the  retn^,  «o  aslo  itaiDe  II 
eonrespond  wifh  theameBded  verdict  in  the  Gcliit  below;  _^___ 
He  lefenred  to  2  Dunl.  Pr.  703,  and  the  cases  fhoM  dledi        Btw 
mA  TUhtMn  V.  Chieikamy  (3  John.  Bep.  95 ) 

•  S.  Vtm  Rensselaer ^eontm.  A -writ  of  errof  ^  to  an  infeiiM 
Oouit,  removes,  in  judgment  of  law,  the  veeonl  itadf ;  (9 
Tidd.  1089,90 ;  3  Gaines'  Bep.  86, 7 ;  3  John.  Bep.  444 ;) 
AiDagh  it  is  otherwise  of  a  writ  of  &toT  to  the  Suprem 
Court.  (3  John.  Bnp.  W.)  In  both  cases,  executioii  iesoes 
firom  ttie  Snpveme  Court :  in  one,  because  the  record  is  re- 
moved there— -in  the  other,  because  h  remahis  then.  i( 
then,  the  record  wfts  removed,  the  Common  Pleas  had  ne 
right  to  amend ;  (1 R.  L.  127 ;)  and  diere  is  nothing  to  amend 
by  in  this  Court  It  is  too  late  to  move  for  an  amendmecM^ 
after  having  pleaded  in  ntitto  est  erratum.  The  defMdftDt 
in  error,  could  not,  at  this  stage  of  the  proceedings,  even  al- 
lege diminution,  whidi  is  merely  for  the  purpose  of  fsxpflj* 
ing  defects.  This  is  never  allowed  in  order  to  question  the 
truth  (tf  the  record  certified.    (Bac.  Afar.  Ebnor,  (E.)  ) 

If  the  Error  is  merely  formal,  tfaeoe  is  no  need  of  an 
amendment.  If  it  is  matter  of  substance,  and  yet  may  be 
amended,  there  is  no  need  of  a  Court  for  the  correction  of 
errors.  The  Court  below  may  amend  away  the  plaintiff's 
rights,  at  discretion. 

Again  :  the  objection,  of  laches,  is  sufficient  Not  only  is 
these  an  issue  joined,  but  the  cause  has  been  several  times 
noticed  for  a^ument 

Curin.  The  delay  of  .aiaking  this  motion  is  fully  account- 
ed for ;  and  the  objection,  of  laches,  fails.  It  is  true,  as  con- 
tended, that  here  is  a  joinder  in  error,  which  admits  the  re- 
turn to  be  perfect  It  is,  therefore^  too  late  to  allege  dimi- 
nution,  and  no  certiorari  can  be  awarded.  But  that  objection 
does  not  reach  the  case.  The  office  of  a  certiorari  is  to 
bring  up  matter  of  record,  omitted  in  the  Tetum.  The  ob- 
ject here,  is  to  amend,  by  the  alteration  of  a  date,  in  such  a 
manner  as  plainly  to  subserve  the  ends  of  justice ;  and  we 
think  the  case  of  Tally  v.  Sparkes^  (2  Ld.  Baym.  1570 ;  2 
Str.  369,)  fuUy  justifies  flie  motion.    That  ease  was  enor 
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ALBANT,  from  die  K.  B.  to  the  Exchequer  Ohamber.  A  motioii  was 
<>^^^*^»^^^  made  in  die  latter  Court,  for  leave  to  amend  hnperfectioos 
Hoimet  in  the  record  They  refused  this,  in  the  first  instance,  bat 
^*  gave  time  for  applying  to  the  K.  B.  which  amended ;  and 
the  Exchequer  Chamber  afterwards  made  a  corresponding 
amendment  in  the  transcript,  and  this  too,  after  a  joinder  in 
error  and  argument  in  that  Court  It- is  said,  the  Court  be- 
low could  not  amend,  because  the  record  was  brought  up  by 
the  writ  of  error.  But  this  is  not  so.  For  the  purposes  d 
amendment,  it  remains  in  the  Court  below ;  and  the  Ex- 
chequer  Chamber  conridered  it  so,  in  T\iUy  v.  Sparkes^ 
and  proceeded  accordingly.  This  case,  with  others  to  ths 
same  point,  are  cited  as  sound  law,  in  TiUaisan  v.  CAee/Aom, 
(3  John.  Eep.  95.)  The  Court  below  have  amended,  as  in 
TStUy  ▼.  Sparkes.  But  suppose  the  record  here,  we  would 
amend  it  ourselves.  {Pease  et  al.  ▼.  Mtn-gam^  7  John.  Re|x 
468.)  The  principle  of  this  case  was  acted  upon  in  Prk^ 
V.  M^Evers^  (Col.  Cas.  41,)  in  the  Court  of  Errors.  The  in- 
accuracy of  the  special  verdict  arises  from  the  mere  ove^ 
sight  of  the  Judge  in  the  Court  below.  It  comes  within  the 
very  common  principle  of  amendments,  that  it  is  a  mistake 
of  an  officer ;  and  the  motion  must  be  granted. 

Rule  accordingly. 


Holmes  and  others,  trustees  for  all  the  creditors  of  Mul- 
LET,  an  absent  debtor,  against  Remson  and  others,  ex* 
ecutors,  &c  of  Clason,  deceased. 

When  a  puty      This  cause  was  tried  April  12th,  1821,  when  a  verdict  ^vas 
^fiTlSr^Sie  fo^d  ^^^  ^^  plaintiffs,  subject  to  the  opinion  of  the  Court, 

papen,  neeei- 

nry  to  wmnant  fak  judgment,  or  to  render  it  formally  correct,  or  conmite  a  formal  miftake, 
in  drawins  up  hie  jndgment  roll,  it  ie  of  course,  on  motion,  to  allow  an  amendment :  tf 
where  he  omits  to  file  the  ntn  pn'tit  record,  poitea,  eierfc'e  certificate,  venirB,  end  p«a«L 
Theee  may  he  filed  mute  pro  tune. 
And  if  theee,  or  the  like  papen,  are  loct,  the  conrt  will  allow  new  ones  to  he  drawn  aiw 

fied.  .    ■ 

And  they  wiU  allow  the  party  to  amend  his  continnances  or  a  iiwt  priut  claose,  m  tos 

Jodgment  ralL 
'Aeee,  and  the  like  amendments,  wiU  he  dlowed  after  eoor  broofht,  after  paying  the  oorti 

of  the  motion;  and  the  proceedings  hi  emurv  prorided  the  plefaitiffm  enor  ohooee  to  diieos* 

llBM. 
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on  a ease^  which  was  made;  and  in  Augnst  tenn,  188S,  die  albant. 
Court  delivered  their  opinion  in  faror  of  the  defendants.  (20  ^^^^'^^ 
John.  S89,  S.  C)  The  defendants'  attorney  then  drew  the  Holmes 
record ;  but  having  soon  after  left  the  city  of  New  York| 
where  he  resided,  and  where  the  cause  was  tried,  on  account 
of  the  yellow  fever  prevailing  there,  he  did  not  thei^  search 
for  the  nisi  prius  record.  The  judgment  was  afterwards 
delayed  by  an  order  to  stay  proceedings,  and  a  motion  to 
amend  the  case,  and  for  a  re-hearing,  on  the  part  of  the  plain- 
tiff, till  January  term,  1823,  when  the  motion  was  denied. 
The  judgment  was  then  further  delayed,  by  an  injunction, 
till  February  thereafter,  which  being  then  dissolved,  the 
defendants'  attorney  caused  the  judgment  to  be  signed  and 
filed,  but  forgot  to  search  for  the  nisi  prius  record.  On  the 
25th  of  July  last  the  plaintiffs  sued  out  a  writ  of  error.  The 
defendants^  attorney  inquired  for  the  nisi  prius  record  at 
the  o&ee  of  the  Clerk  of  the  sittings,  where  it  was  not  found ; 
nor  could  the  plaintiffs  attorney  give  him  any  account  of  it. 
In  the  record,  the  venire  was  awarded  as  returnable  in 
October  term,  1819,  at  the  City  Hall  of  the  city  of  New  York, 
and  the  parties  were  stated  as  appearing  there ;  whereas  by 
an  appointment  of  the  Governor,  (the  yellow  fever  pre- 
wailing  in  New  York,)  the  Court  was  dien  held  at  the  Capi- 
tol in  the  city  of  Albany.  There  was  also  a  mistake  in  the 
nisi  prius  clause,  in  omitting  the  usual  words,  ^  if  they,  or 
either  of  them  at  a  sittings  appointed,"  and  in  some  other 
particulars. 

P.  A  Jay,  for  the  defendants,  moved  for  leave  tp  file  a 
nisi  prius  reeordy  posteOf  Clerk? s  certificate^  venire^  and  • 
panelf  nunc  pro  tunc,  as  of  the  term  of  May,  1821,  and  al-* 
10  to  amend  the  record,  in  the  particulars  specified. 

Hopkins,  contra. 

Curia,  It  is  a  matter  of  course  to  allow  these  and  the 
like  amendments,  where  the  omission  or  informality  is  ac- 
counted for.  We  gmnt  the  rule  as  applied  for,  on  paying 
the  costs  of  this  motion,  and  if  the  plaintifb  choose  to  dis- 
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'      *  paytfaaieQBt84>f  the  wntofoorrar. 


-AJ«A«rf  Rule  accoraingif . 


AuuvDOAF  agaifiai  SxumLE* 
The  jadgment,      Debt,  on  the  penalty  of  a  bond  for  $3000|  conditioned 

on  ft  npot^  01  ^ 

refereos  upon  for  the  payment  of  $1600,  and  the  peifoimance  of  other 
tioned  tTpay  ^^ »  ^^^  *  partial  assignment  of  breaches.  Plea,  nmt  <«l 
money  and  faciumj  With  notice  of  Set  off,  of  accounts.  The  cause  be- 
nante^thc^  ^  leferred,  the  referees  reported  a  balance  of  only  13  dol* 

reduced  by  jot  ig^  duc  to  the  plauitifl^  who  filed  the  report,  and  entered  a 
off    to    913,      ,    -     .    ,        *^  ,  1 

Bhoaid  be  for  nue  foT  judgment,  upon  the  penalty. 

the  penalty,  as 

fti^e'T^hre^'  /  W.  TTAetf/cT,  in  hehalf  of  the  defendants,  now  moved 
chM ;  and  the  for  costs,  to  be  Set  off  against  the  plaintiffs  recovery  ;  and 
Sl^*cLf*  acJ  *«t^  *®  judgment  be  corrected  according  to  the  statute,  (I 

cording  to'  the  R.  L.  615,  616,  S.  1.) 
amount  of  the  ^ 

penalty.   0th- 

ST^'SiOT      ^  ^'  Davis,  contra.    The  plaintiff  Is  entitled  to  judg 
«  for  the  pay.  ment  for  the  penalty,  as  a  security  for  furtfier  breaches.    (1 
mentofmoney  j^^  j^   gjg^  ^  ^     Hodges  V.  Suffdi,  2  John.  Cae.  406. 

Pearson  y.  Bailej/,  10  John.  219.)  Had  tfie  sum  been 
found  by  verdict,  there  would  have  been  no  doubt  of  this. 
Does  finding  the  same  sum,  upon  reference,  alter  the  case? 
Here  is  a  discount,  by  set  off,  from  $1600  to  $13.  The 
claim  exceeded  $400,  wi&in  theetatute,  (L.  K.  T.4e8B.41, 
ch.  79, «.  1.) 

« 

Wheeler,  in  reply.  The  plaintiff  does  not  take  his  judg 
ment  for  the  penalty,  but  for  the  balance  found.  (1  S.  L 
616.)  The  provisions  referred  to,  in  the  60  dollar  act,  re- 
late to  (xccounts  not  bonds. 


Cuna.  The  phdaliff  must  take  costs  aecording  to  his 
jndgment,  whioh  is  for  the  penalty.  Godfrey  y.  YuncoUt 
13  John.  346.)    It  is  peculiarly  proper,  in  this  case,  that  it 
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dioidd  te  8<>^  l[^  the  bond  is  conditionedy  among  d'didr    ALBAirTf 
dungs,  to  perforn^  cOTenaEDtn ;  and  the  jddgnent  oru^t  tor  <^<>^^  ^«at 
stnid  as  ileciirity  for  further  bieacbeb*    it  would  ha^e  been     ABenmtt^ 
bdierwfaey  had  ii  heed  merely  fbr  th^  paytaoB^  of  ndo^^         '^' 
( Van  Antwerp  Vv  Sftg^sMi  %  Gates'  Repi  107.    1  R.  Lr 
616, 616.) 

Motion  deriiecL' 


ABERiSriTHT  against  Abernatht« 

AsstMPsit,  fcy  payee  against  maker,  on  three  promissory  j^  ^  ^t|^ 
ftotes ;  the  fifst,  dated  Pefc.  21st,  1816,  for  $200 ;  the  second,  «^  M«imi«t, 
April  19(h,  1819,  for  $39  60 ;  and  (he  third,  Jan.  1st,  1820,  for  ^^^S?  ^ 
$28.  The  plaintiff  ^s  proof,  on  the  trial,  was,  that  the  note  ^^^^^  ^^\ 
of  $39  60;  was  given  oii  a  full  settlement  of  accounts  be-  he  to  not  enti- 
tween  the  parties.  ^t  U^l; 

The  defendant  proved  a  prbniissory  ftofe  of  $600,  given  awutothede- 
by  the  plaintlflT  to  hifn,  dated  Nov.  6th,  18l6 ;  that  when  the  costs,  on 
this  was  given,  the  note  of  $200  was  paid,  and  the  plaintiff,  ^^^'^^ 
not  having  it  present,  agreed  to  destroy  it ;  but  nothing  was  the  piamtiff 's 
claimed  to  be  due  on  the  other  note  for  $600,  which  was  SITan  ac- 
iritroduced  merely  as  a  part  of  the  transaction,  and  to  show  t»on    m    this 

^  court,  the  ac- 

a  payment  of  the  note  of  $200.    Payment  by  the  defendant  counts  of  the 

parties,  proved 
at  the  trial,  ex- 
ceed      $400. 
ud  the  pl^ntiff  MMVei'  a  noA  riot  eifoeed&i^  iffS&f  idiedier  ha  is  enltiQed  to  costs,  or  must 
pav  costs  to  the  defendant?     (lustre. 

The  proviso  to  the  tst  section  of  thv  $dO^  a^t,  Which  d^nletf  jtiristfictibn  to  a  justice  of 
the  peace,  of  matters  of  aooount,  nrheii  the  sum  total  of  the  Beoountii  of  both  parties,  &c., 
smoonts  to  $^0,  extends  to  those  accounts,  only,  which  are  open  and  unliquidated  between 
tiie  Mrties. 

when  they  have  been  settled,  the  balance  alone  is  the  acooanl-  between  them.  And 
QUlesil  this  ImTance,  with  the  other  accounts,  exceed  9'^^,  a  justice  has  jurisdiction.  Ac> 
eoontff,  as  used  in  the  proviso  to  the  Ist  section  cf  the  (SS  aiol,  halve  the  same  import  as  \m 
the  proviso  to  the  let  section  of  the  $50  act 

Sor  in  the  proviso  tor  thto  5th  section  of  the  act  coiic6rnhi|^  cbstd. 

Aedbrdin^,f  wbefe  oa  the  trial  of  »  eaose  at  the  circuit,;  flie  ]4aait{ff  proved  a  note  of 
9^00  against  the  defendant,  Who  then  proved  a  note  of  $600  against  the  plaintiff,  and  that, 
wiMSi  the  leittttf  wa#  gffveu,  the  plaintiff  acrecNd  to  destroy  the  former ;  but  the  defendhnt 
daimed  nothing  as  due  npon  the  latter ;  hiMt  that  neither  of  these  notei  could  be  considered 
adcoonts  between  the  perns  ;  and  the  paintiff  having  recovered  ^50  upon  other  claims ; 
Meiv  AiHher,  ttet  if  ih»  pteMff  could  be  eutitM  to  costs  hi*  thti  court,  o»  the  ground^that 
the  accounts  of  both  parties,  proved  at  the  trial,  amounted  to  ^400,  neither  of  the  sakK  notes 
eonld  be  considered  as  part  of  such  accounts. 
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ALBANT,    of  $50,  on  a  bond  given  by  the  plaintifT,  to  a  third  penoo, 

^^^^'^^'^^^  was  also  proved,  but  disallowed  as  a  set  off,  because  no  re- 

Abenathy    quest,  by  the  plaintiff,  to  pay  it  was  proved.    The  defen* 

j^j^J^y.    dant  then  proved  a  set  off  of  $24,  for  boarding  the  plaintiff 

and  the  jury  found  for  the  plaintiff  for  $60. 

Sudanij  in  behalf  of  the  defendant,  moved  for  costs,  to  be 
set  off  against  the  damages  of  the  plaintifil  He  cited  1 B. 
L.  387,  Laws,  N.  Y.  sess.  41,  ch.  94,  s.  1  &;  6.  1  R.  L 
344,  s.  6. 

* 
Rugffles,  contra,  moved  to  enter  a  suggestion  on  record, 

that  the  demands  of  the  parties,  proved  at  the  trial,  exceed- 
ed $400 ;  and  that  costs  be  allowed  the  plaintiff  He  said,  the 
case  comes  within  the  1st  section  of  the  $50  dollar  act  The 
1st  section  of  the  25  dollar  act  denies  jurisdiction  to  a  Jus- 
tice where  the  demands  of  the  parties  exceed  $200 ;  and 
the  5th  section  of  the  act  concerning  costs,  (1  R.  L.  344,] 
accordingly,  gives  the  plaintiff  costs  in  the  Common  Pleas, 
when  the  accounts  between  the  parties  exceed  that  sum,  and 
the  plaintiff's  demand  is  reduced  by  payments  or  discounts 
to  less  than  25  dollars.  The  1st  section  of  the  60  dollar 
act,  denies  jurisdiction  to  the  Justice)  where  the  accounts 
of  the  parties  exceed  $400.  Under  the  5th  section  of  the 
act  concerning  costs,  the  plaintiff  was  confined  to  the  Com- 
mon Pleas ;  but  this  is  vurtually  repealed  by  the  6th  section 
of  the  50  dollar  act  This  section  provides  that  if  tbe 
plaintiff,  in  any  Court  of  Record,  recover  less  than  60  dol- 
lars, he  shall  not  recover  costs,  if  the  suit  might  have  been 
brought  before  a  Justice.  It  may  be  contended,  that  the 
case  is  not  within  the  4th  section  of  the  act  concerning 
costs.  (1  R.  L.  344.)  But  that  never  was  intended  of  a  case, 
which  was  not  cognizable  before  a  Justice ;  otherwise  there 
would  be  instances,  in  which,  though  a  Justice  has  no  juris- 
diction, the  plaintiff  can  have  no  costs  in  any  other  Ck)urt 
The  statute  should  be  so  construed,  as  to  avoid  this  absor* 
dity.  Wherever  a  justice  has  no  jurisdiction,  tbe  Cooit 
will  give  costs,  and  by  a  corresponding  rule  of  construction, 
deny  them  when  the  Justice  has  jurisdiction.   These 


OF  THE  BTATB  OF  NEW  TOBK. 


41S 


axe  rulen,  whieh  this  Ck>urt  has  frequently  acted  upon,  in    ALBANTt 
suits  against  attorneys,    (  Varian  v.  OgUvie,  3  John.  Rep.  ^^^^'^^^ 
450.    Maidton  v.  Hubbard^  6  id.  332.    Bailejfs  CoMj  1    Abwathy 
John.  Cas.  32.     WilM  v.  Siar^  8  John.  Rep.  123.    Walsh    aIhJ^ 
V.  SackrideTi  7  id.  637.    F^ter  y.  Oamseyj  13  id.  466.) 

Sudani  in  support  of  his  own  motion,  and  in  reply  to  llr. 
Ruggles.  The  inquiry  is,  simply,  whether  a  plaintiff  re- 
covering 60  dollars  only,  in  this  Court,  is  entitled  to  his 
costs.  No  question  can  arise  upon  the  proviso  in  the  Ist 
section  of  the  25  or  60  dollar  acts.  The  provisions  of  the 
two  acts  are  in  pari  maieria,  and  no  doubt,  the  latter  must 
bear  the  same  construction,  as  to  costs,  where  $400  are  in* 
volved,  as  the  former,  where  $200  were  in  question.  In 
each  case,  the  Justice  is  without  jurisdiction,  but  the  plain- 
tiff must  go  to  the  Common  Pleas.  Will  the  Court  make  a 
difference  between  the  cases,  by  saying  that  the  6th  section 
of  the  60  dollar  act  impliedly  repeals  the  4th  section  of  the 
statute  of  costs  ?  There  is  nothing  like  a  repeal  of  the  latter 
section,  and  in  this  Court,  the  plaintiff  must  still  pay  costs,  ac- 
cording to  its  provisions.  The  6th  section  of  the  60  dollar  act 
has  contributed  to  vary  the  rule  of  costs  in  the  Common  Pleas 
only.  Where  the  plaintiff,  in  that  Court,  now  recovers  more 
than  25,  but  less  than  60  dollars,  though  he  has  no  costs, 
neither  does  he  pay  costs  to  the  defendant.  Such  I  under- 
stand to  have  been  the  decision  of  this  Court— a  decision, 
which  presupposes  the  6th  section  of  the  statute  of  costs 
in  full  force,  and  without  interfering  with  the  4th  section  of 
that  statute,  gives  the  proper  effect  to  the  6th  section  of  tlie 
60  dollar  act.  The  phraseology,  in  the  6th  section  of  both 
.these  statutes,  shows,  that  the  one  in  the^  60  dollar  act  was 
passed  in  reference  to  the  one  in  the  statute  of  costs.  In  the 
latter,  it  is,  that  the  plaintiff  shall  not  recover  any  costs,  but 
shall  pay  costs.  In  the  former,  he  shall  not  recover  any 
costs ;  but  it  does  not  compel  him  to  pay  any.  Thus  all 
these  provisions  stand  together,  each  having  a  different  ef- 
fect, according  to  the  several  objects  for  which  they  were 
passed.  The  plaintiff  seeks  costs  upon  a  constructive  right 
to  them,  but  his  title  cannot  be  allowed  on  this  ground     He 
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▲LBAKTf    most  show  aa  e-Mpnea  pionaum*    dtatnte^  girteg  eoMi  m 
Qptoier  1688.  penal,  and  cannot  be  extended  by  coostnieiioo.    (Bm.  ib 
AhmuAy    Stalute^  (I)  ]b  390.   2  Dujftl.  Pr«  710.) 


▼. 


SuggkSfinwfiy.  The  dietiQctiony  "wilijch  xi^eddemfi^ 
the  plaintiff  to  the  Court  of  Common  Pleas,  in  oidei  to 
aydd  paying ooBts^ is  nol wellfi>mKled.  The  6th seeticmof 
the  60  doUar  act  provides  for  the  cases  excepted  in  the  6& 
section  of  the  statute  of  co^,  and  eyidenUy  meaastegive 
the  plaintiff  costs,  when  he  pscoreTs  any  dung  in  a  Couitof 
Record ;  provided,  the  action  eolikl  not  have  been  bnMtht 
in  a  Justice's  CoarL  It  CQiataui»  a  pvovieicHii  in  Ihii  re* 
spect,  inconsistent  with  the  4tb  section  o£  the  statute  of  coats, 
and  so  far  is  a  repeal  of  that  seetioik.  Thus  taken  out  of 
the  operation  of  the  4th  section^  the  case  comes  within  the 
firsi  section  of  the  same  statute  which  gives  costs  to  the 
plainli^  whenever  he  reeovers  any  thing. 


Chi  looking  inti>  the  caae^  we  find  it  unnecesMury  to 
dstennine,' whedier,  within  the  seveial  statutory  previflions, 
examined  on  the  aigmneni,  ibe  i^Laintiff  would  have  beraeo- 
tttled  to  costs,  had  hb  daim  been  reduced  to  6d  dollaiS)  If 
reason  of  payment,  discount  or  set  o£  The600doUaiQ0te 
was  not  produced  by  way  of  set  ofl;  and  the  ^00  note  va* 
merged  in  the  one  of  $600,  which  was  admitted  to  have  taes 
settled  and  paid ;  so  that^  in  truth,  the  recovery  was  a  balance^ 
upon  the  notes  of  $39  60  and  $28,  which  the  plaintiff  i^ 
covered,  after  deducting  the  set  off  of  $J^  dollars  for  bosrd. 
The  three  last  claims,  alone,  wepe  in  question  up(».  the  tiiaL 
The  only  ground  on  which  it  was  contended,  that  a  Justice 
wanted  jurisdiction,  was,  that  the  demands  of  both  paitieft 
exceeded  $400*  This  is  answered  by  its  turning  out,  that  tbe 
two  large  notea  were  not  subsisting  demandfai,  and  constituted 
no  part  of  the  amount  between  the  parties.  This  briogfthe 
aaount  in  controversy,  below  100  doUasa  The  account  ia- 
tended  by  the  statute  must  be  subsisting,  unliquidated  ac- 
ccraats.  Sofarastbeyhambeenseltlediandabalaneestnick 

upon  them,  diat  balaaee  can  alette  be  pvop^ly  considMed 
tbe  account  between  tbe  pasties.    The  case  i^  clesrly  with' 
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b  the  4th  section  cf  the  statute  concerning  costs.    The    albant, 
plaintiff  can  take  nothing  by  his  moticn,  nrhidi  is  denied  ^^^^'^»  ^^^ 
with  costs ;  and  the  motion,  in  b^ialf  of  the  ^fendant,  is        Roe 
granted  with  costs.  ^  j^^^^ 

Rule  aceonUoglf • 


Palmer  against  Eve&tson. 

Ow  certiorari  to  a  Jostice's  Court    The  action  was  as- 
sumpsit in  tlie  Court  below,  by  Palmer  against  Evertsoo.     A  plea  in  a- 
Plea,  the  general  issue ;  and  that  the  suit  should  ha^e  been  non-jmnder  <tf 
brought  against  the  defendant  and  others  as  partners.  ^^  ■■  ^* 

On  trial,  a  verdict  and  judgment  were  given  for  the  de-  not  be  noeiy* 
fendant ;  and  one  question  here  was,  whether  the  non-join-  ^^  ^iu  e 
der  of  others  could  be  pleaded  after  the  general  issue.  f-  the  general 

L.  Maisoriy  for  the  plaintiff  in  error. 
N.  P.  ToUtnadge^  contra. 

Curia,  It  should  have  been  pleaded  in  abatement,  and 
consequently  came  too  late  after  a  plea  of  the  general  issue. 
(Per  Kenyon,  Ch.  J.  6  T.  R.  170.  Laws  on  Pleading,  108. 
Cas.,Temp.  Hardw.  135.  1  Mass.  Rep.  356.  1  John.  C8». 
101,  !J.) 

Jjidgmeiit  reversed. 


Roe  against  Mahtin. 

On  certiorari  to  a  Justice's  Court    One  question  was, 
whether  the  evidence,  in  the  Court  below,  sustained  the  ac-    jf  ^^  yendee 
lion.    It  was  assumpsit,  by  Martin  against  Roe,  for  keeping  !•?▼  •     v^ 
the  mare  of  the  latter.    It  appeared  that  the  plaintiff  agreed  dw        after 

oontraet      of 
tale  eieoiite4. 
the  law  impliea  a  promiee  hj  Uie  Tendee  to  pay  the  expeniea  of  keeping  them. 
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ALBANY,    to  exchange  his  mare  for  the  defendant's  horse.   Tht  plain- 

October,  1823.  ^  received  a  delivery  of  the  horse,  and  the  defendnnt 

L«gg       agreed  to  take  the  mare  from  the  plaintiff's  residence,  the 

StolRua      next  morning,  which  was  not  done ;  but  she  had  remained 

with  the  plaintiff  for  a  time,  and  had  been  kept  by  him. 

Verdict  and  judgment  for  (he  plaintiff. 

N.  EvertsoUf  for  the  plaintiff  in  error. 

A.Dimmickj  contra. 

Curia.  The  contract  of  exchange  was  complete.  The 
mare  became  the  property  of  Roe.  And  as  he  suffered  her 
to  remain  at  Martin's,  after  the  time,  when  he  was  to  have 
taken  her  away,  the  law  implies  an  assumpsit,  on  his  pait; 
to  pay  for  the  keeping. 

Judgment  affinned. 


Legg  against  Stillman  and  others. 

Therehiniof  On  Certiorari  to  a  Justice's  Court  The  suit  was  by 
a  '"^^iB^  %  summons  in  the  Court  below,  by  Stillman  and  others  agaiLSt 
eout,  perwn-  Legg,  and  the  constable  returned  the  summons  thus :  ^  Per- 
^EU^ihl  sonally  served.  May  14th,  1822.  Pees  «0  13.  Thomas 
tiDM  when,  if  McKnight,  const."  The  return  was  objected  to  as  insuiE- 
cient  but  the  objection  was  ovenuled  by  the  Justice. 


'  Stephens,  for  the  plaintiff  in  error. 
N.  Dayton,  contra. 

Ckiria.  In  Wheeler  v.  Lampman,  (14  John.  481,)  it  vm 
decided,  that  the  constable  must  state  the  manner  and  time 
of  the  service,  and  both  are  required  by  the  statute.  (IR- 
L.  388,  s.  2.)  The  time  is  material,  that  it  may  appear 
whether  the  service  was  made  six  days  before  the  return 
day ;  but  there  is  no  dispute  about  the  sufficiency  of  the  re- 
turn under  consideration,  in  this  respect  The  manner  is 
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State  very  briefly — ^  peraonally."    This  mode  is,  we  thinki    albant, 
justified  by  the  act,  which,  in  the  section  cited,  recognizes  Og*o^^6^ 
a  summons  served  by  reading  it  to  the  defendant,  &c.,  as      Bpnga* 
personaUjf  served.  BiidNlL 

Judgment  affirmed. 


Spraoue  against  Birdsall. 

On  certiorari  to  a  Justice's  Court  Assumpsit  in  the  Court  im^  wntnd* 
below,  by  Blrdsall  against  Sprague,  for  money  had  and  re-  »«nt  to  Um 
ceived.  The  plaintiff  crossed  Cayuga  Lake  on  the  ice,  with  nte  theCi^ 
his  own  sleigh.  He  conunenced  crossing  within  about  6  S»*>'Wf»o?««- 
miles  of  the  Cayuga  Bridge,  aud  crossed  in  a  direction  which  Hua  '  iDhaW 
brought  him  off  of  the  lake  within  about  60  rods  of  the  bridge.  ^^  ^^ 
The  defendant,  who  was  toll  gatherer  at  the  bridge,  demand-  ^  ^snm  th« 
ed  25  cents  toll  of  the  plaintiff,  which  he  paid.  Verdict  and  ume  mUei  of 
judgment  for  the  plaintiff  for  25  cents,  with  costs.  ^'^thmit^ 

bkgUAk;  keldt 

L.  F.  Stevens,  for  the  plaintiff  in  error.  that  embark- 

ing upon  one 
V  ^"^     *  Me     of     the 

J.  Clarke^  contra.  lake,  mx  miles 

flrom  th* 

Orirta,  per  Savage,  Ch.  J.  The  Cayuga  Bridge  Com-  ^*^'  ^ 
pany  was  incorporated  March  28, 1797,  to  continue  for  25  rach  a  direc- 
years.  On  the  1st  March,  1799,  the  act  of  incorporation  I^Ji^l^SJ! 
was  amended.  The  duration  of  the  company  was  extend-  in  60  rode  of 
ed  to  75  years ;  and  the  2d  section  enacts  that  it  shall  not  other  ^',  ^ 
be  lawful  for  any  person  or  persons  to  erect  any  bridge,  or  °^  '^^,  • 
establish  any  ferry  or  ferries,  within  3  miles  of  the  place  in  the  three 
where  the  bridge  shall  be  erected  by  the  company ;  neither  ^"J^^t^" 

by  the  act 

The  act  further  proridea,  that  any  permn  may  paaa  with  ha  own  boat,  wtthin  three  milea ; 
kildf  that  any  one  may  croaa  in  his  sleigh,  on  the  ice,  withm  the  principle  of  this  proriso, 
and  according  to  the  general  intent  of  the  act,  which  is,  that  all  persons  who  are  compelled 
to  resort  to  others,  to  assist  them  in  passiog,  riionld  crass  the  bridge ;  otherwise,  as  to  those 
who  haye  the  means  of  passing  independent  of  the  bridge. 

Yet,  where  one  crosses  the  Fake  in  such  a'  manner  as  not  to  subject  himself  to  the  pay« 
ment  of  toll,  bat  on  its  being  demanded,  Tolnntarily  pays  it,  he  cannot  maintain  an  actieo 
to  recover  it  back. 

A  penal  statute  should  be  strictly  construed. 

So  of  a  statute  in  favor  of  corporations  or  particular  persons,  and  in  derogation  oi  000 
non  ngbt. 

They  should  not  be  extended  beyond  their  ezprsM  wwdsi  or  their  dear  import. 


4B9  OASfiB  IK  TH«  SITK^f e  OOBBT 

ALBANYj    rfiail  itte  jawful  lor  any  peceon  or  perssoos  ^  cross  Ihe  kk^ 

^*'^*'^'^^-  after  *e  bridge  is  completed,  wiAin  8  miles  «»reef,  widi, 

fipngiw      out  payiiig  lo  the  corpomtioQ^  for  their  use,  the  toll  «Ub- 

iffri^n       lished  by  law ;  but  it  shall  and  may  be  lawful  for  any  parr 

son  or  persons  to  pass  and  re-pass  with  his  or  their  own  boat, 

without  being  subject  to  the  toll." 

Two  questions  are  raised :  1.  Whether  the  plaintiff  below 
crossed  the  lake  within  the  3  miles,  as  intended  by  the  act 
2.  If  so,  whether  crossing  on  the  ice  subjects  him  lo  the  pay- 
ment of  toll. 

The  act  confers  upon  the  company  certain  privileges,  and 
vestiAJiaa  li^  lights  g[  the  citi^sp.  {^  is,  ip  i^  mwwr^i  peaal ; 
and  ought  Ip  be  striotly  eonstfrued,  |ji  (Jm  (construction  of 
statutes  iBa49  in  foypr  ci  corppiatioQs  or  piirtiGuiar  persoDC^ 
pni  in  derogation  of  cpaipaon  ^h^  caiQ  shmild  be  (aka 
not  to  6|c)epd  th^ein  beyopd  their  eipiipsp  wQt^n  or  (beir 
clear  iipport  {Ckx^idge  y.  WiUiam^,  4  ]tfas9.  Rep.  lU. 
Melody  v.  Rembj  id.  473.)  Thpy  eoim^t  t^ke  ptvay  a  oooir 
po^  l(iw  right,  iui)es0  the  inteptioii  is  ^oaiiifost ;  and,  "Vim 
not  remedial,  ure  qqI  to  be  ext^od  eT0a  by  equitable  p^iflr 
ciples.    (Id.) 

1.  I  cannot  suppose  the  legidatiivs  contempiatad  such  a 
crossing  as  this.  Birdsall  appears  to  have  entered  upon  the 
lake  more  than  6  miles  below  the  bridge ;  and  could  nut  have 
i^Onded  an  infriugomeptof  the  corporation  rights.  Ifedoes 
Qo^  i^|l  withjn  th^  Imiguage  of  ihe  a^t,  nor,  ip  iny  opinioDi 
1^  he  within  th|9  ref^n  of  it, 

2.  By  the  prevua,  eyery  person  is  at  liberty  to  cross  in  hk 
Qwp  boat  within  the  3  milefi.  The  plg^ct  of  the  legislature 
89eiBS  to  have  beon,  that  all  persons  who  were  cofnpelledto 
resort  to  ptl)er9  lo  nssjpt  them  in  crossing,  should  cross  up- 
on the  t)Fidge,  and  pay  toll  accordingly.  But  I  cannot  h9- 
lieve  they  intended  to  compel  those  who  had  the  means  of 
crossing  independent  of  the  bridge,  to  cross  on  the  bridge, 
and  pay  toll.  The  prineiple  contained  in  the  jn'oviso,  nega- 
tives that  idea.  Can  my  m^,  then,  be  compelled  to  pay  toll 
who  crosses  on  the  ice  ?  I  think  not.  He  indeed  eomes 
within  the  language  of  the  enacting  clause ;  bqt  b^  also  faDs 
within  the  principle  of  the  proviso.  The  means  of  crossing 
are  furnished  him  without  the  aid  of  the  company.    Then 


•<  ** 
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k  00  €qahnalaiit  on  their  pert,  and  I  ttiink  he  sheaU  tM  1)e    Ah^AftTj, 
compelled  Iq  pay.  Oct€^,iB» 

It  is  eaid,  the  aet  of  Apiil  18(2i,  1615,  (sess.  38,  di.  2S^  Pixiey 
a.  1,)  affords  a  kgistatire  eenstntction,  by  prariding  <*  that  %^ 
the  ageats  of  Ihe  United  States  fifmll  have  the  right  to  trans- 
pint  all  nulitary  stefres  acrese  the  Cayuga  lake  in  boats  or  on 
the  iee."  It  is  a  sufficient  answer,  that  an  act  in  afBrmance 
of  a  common  law  right,  does  not  affect  the  right,  nor  raise  a 
doubt  as  to  its  previous  existence.  If  I  aogi  correct,  they 
had  that  right  before  the  act 

But  the  money  was,  in  this  instance,  roXnnUMy  ptid. 
The  plaintiff  below,  instead  of  paying  upon  demand,  should 
have  sufierad  a  prosecntion.  The  rule,  volenii  nanJU  injur 
rioj  is  applicable  ;  and  fer  this  reason,  only,  nuist  the  judg* 
ment  be  leTersed. 

Judgment  revewedt 


PtzLXY  ^gminsi  Bdttiu 

On  certiorari  to  a  Justice's  Ck>urt.  Assumpsit  in  the 
Court  below,  by  Butts  against  Pixley,  for  constable's  iees.  a  puoi  war. 
On  the  day  of  trial,  one  Jones  offered  to  appear  for  Pixley,  J"*  u  a^w 
but  was  rejected,  on  the  ground  that  he  had  no  written  i&  a  juitice's 
authority.  The  plaintiff  proved  that  he  -had  an  execution,  ^^  i/^y 
issued  by  fat  Justice,  in  favor  of  the  defendant,  agaiqst  ona  ^  p^^^  ^y 

'  '    ■*  tae     attoniej 

bimMlf. 

A  eoQtUble  cannot  recorer  his  fees  upon  an  ezeeotion,  wkt>n  he  hM  levied  upon  pro- 
p^rtf  and  leMmed  thai  H  nmaioa  on  hk  bands  for  want  of  bayan. 

To  eniitU  bin*  to  hja  leaa,  he  aost  levy  tbe  UM^oey,  except  wbefe  be  ff  prevented  by  the 
aet  ef  the  plaintiff,  or  by  operation  of  law. 

In  the  former  oaaa  he  may  reeoyer  bja  feef ,  tboof h  he  bave  lefi^  oBitf^  mid  net  aold. 

He  must  levy  and  aell  in  dne  aeaaon. 

If  no  bidden  attend,  he  aheold  pootpone  the  aale,  and  fire  npUce  te  the  plaintiff,  who 
•bonld  attend  and  bid  bimaelf. 

And  if  he  do  not  the  conatable  will  be  esensed  b  letwrning  that  the  property  remaina  on 
band  lor  irant  of  bqyeis. 

80  be  woald  be  ezcnaed  in  making  aneh  a  tetum,  if  be  could  not  eett  the  property,  bnt  at 
H  great  aaenSee. 

Yet  aaer  he  faae  made  each  a  retim,  be  moat  pfoeeed  and  sell,  the  0itt  opportnnity. 

If  he  do  not  sell  within  thirty  days,  he  loess  his  lien  as  against  other  ezeontbna. 

The  same  nries  of  lew,  wb|oh  govern  sheiUSi  in  the  exeoation  of  process  from  the  highec 
oonrte,  govern  conat^bles  i|&  ewMtioa  of  •  jof tioe*s  pioress,  except  while  tome  statute 
bltorrenes. 

YoL.  n.  64 
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ALBANTi    Yan  Elton :  that  he  levied  on  a  cow  of  Tan  Elton,  and  ad- 

Oetober,  1883.  ^ertised  her  for  sale.    At  the  day  of  sale,  he  offered  the  co  w 

Fiilesr       for  sale,  but  though  a  number  of .  persons  attended,  no  one 

3^       bid  any  thing.    He,  therefore,  returned  the  execution  to  the 

Justice,  stating  that  the  cow  was  in  his  possession,  unsold 

for  want  of  bidders.    The  execution  had  nearly  expired 

when  the  cow  was  put  up  for  sale.    Judgment  for  the 

plaintiff— -damages  $1  38. 

W.  Plaitf  for  the  plaintiff  ft  error. 

JEr.  Dana,  contra. 

Curia,  per  Savage,  Ch.  J.  Two  objections  are  urged 
against  this  judgment.  1.  The  Justice  refused  to  permit 
Jones  to  appear  for  the  defendant  2.  The  plaintiff  was  not 
entitled  to  the  fees  claimed. 

1.  We  have  frequently  decided  that  a  parol  authority  to 
appear  for  a  party  in  a  Justice's  Court  is  sufficient,  and  that 
the  person  offering  to  appear  is  a  competent  witness  to  prove 
his  own  authority.  ( Tullock  v.  Cunningham,  1  Cowen, 
266.) 

2.  The  second  point,  however,  is  the  most  important,  and 
I  am  of  opinion  the  Justice  erred  in  awarding  to  the  consta- 
ble his  fees  on  the  execution  before  he  bad  completed  the 
service.  In  Hildreth  v.  Ellice,  (1  Gaines,  192,)  the  Sheriff 
had  levied  on  pro}ierty  of  the  defendant  sufficient  to  satisfy 
the  execution,  but  before  sale  the  parties  settled,  and  the 
Court  held  the  Sheriff  entitled  to  his  fees.  So  in  Adams  v. 
Hopkins,  (6  John.  Rep.  252,)  where  the  Sheriff  had  arrested 
a  defendant  upon  a  ca.  sa.  and  he  was  afterwards  discharged 
under  the  insolvent  act.  In  the  first  case  it  was  owing  to 
the  plaintiff's  own  act,  that  the  Sheriff  did  not  sell  the  pro- 
perty and  collect  the  money :  in  the  second,  it  was  owing 
to  the  operation  of  law.  The  same  point  was  decided  in 
Boswell  V.  Dingley,  (4  Mass.  Rep.  413.)  It  is  there  said, 
by  Parsons,  Ch.  J.  "  Could  the  officer  have  found  estate  of 
the  debtor,  he  ought  to  have  levied  his  fees,  and  thus  have 
indenmified  the  defendant."  These  cases  decide  that  the 
officer  is  entitled  to  his  fees,  when  by  the  acts  of  the  plain- 
tifl^  or  the  operation  of  law,  he  is  prevented  from  collecting 
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Iho  money.  It  may  be  asked,  what  should  the  constable  have    albakt, 
done  ?    It  might  be  time  enough  to  answer  that  question,  ^^^^'  *^^ 
when  Pixley  sues  Butts  for  not  collecting  the  money,  though       Fixiey 
I  am  filling  to  give  my  opinion  upon  it  now.  Botii. 

In  Clerk  v.  Withers,  (2  Ld.  Raym.  1074,)  it  was  decid- 
ed  by  Holt,  Cb.  J.  and  the  whole  Court,  that  when  the  She* 
riff  has  levied  on  sufficient  goods  of  the  defendant,  the  plain* 
tiff  has  no  further  remedy ;  that  the  Sheriff  must  proceed  and 
bring  the  money  into  Court ;  even  if  out  of  office  he  must 
sell  the  goods ;  and  if  he  return  that  the  goods  remain  6n 
his  hands  pro  defeciu  emptorumj  this  is  no  discharge,  but 
only  an  excuse  to  the  Court,  and  he  must  still  go  on  and 
sell ;  even  without  a  venditioni  exponas.  It  is  said  by  Ld. 
Mansfield,  (Cowp.  406,)  '<  The  legal  and  proper  mode  of 
compelling  a  sale  by  the  Sheriff,  when  he  makes  delay  or 
refuses,  is  by  writ  of  venditioni  exponas,  upon  which  he 
must  return  the  money  into  Court"  (3  Campb.  624,  per  Ld. 
EUenborough,  S.  P.)  In  Leader  v.  Danvers,  (1  B.  A  P. 
339,)  the  Court  refused  an  attachment  against  a  Sheriff,  on 
a  return  like  the  one  under  consideration,  to  a  venditioni 
exponas,  and  said,  if  the  plaintiff  was  dissatisfied  with  the 
return,  he  might  set  up  a  purchaser  of  the  goods  himself. 

At^ common  law,  therefore,  it  seems  to  be  settled,  that 
either  on  a^./a.  or  vetid.  exp.  it  is  the  duty  of  the  Sheriff 
to  endeavor,  to  raise  the  money,  by  sale  of  the  goods,  ais 
well  after  as  before  the  return  that  the  goods  are  on  hand, 
&c.,  for  want  of  buyers ;  that  such  return  should  be  made 
when  the  goods  cannot  be  sold  unless  at  a  great  saorifice ; 
and  if  true  it  excuses  the  officer  from  liability  to  the  plain- 
tiff, and  is  not  a  contempt  of  the  Court  in  neglecting  to  obey 
its  process. 

The  conduct  of  constables,  upon  process  from  Justices' 
Courts,  must  be  governed  by  the  same  law  as  that  of  She- 
riffs upon  process  of  the  higher  Courts,  wlien  there  is  no  sta- 
tute regulation.  I  am  aware  that  the  statute  inquires  the 
constable  to  levy  within  20,  and  to  sell  within  30  days  ;  and 
this  Court  has  decided  that  unless  he  do  so,  he  loses  his  lien« 
{Brown  v.  Hotchkiss,  9  John.  361.  Wylie  v.  Hyde,  13  John. 
249.)  But  these  cases  relate  to  a  contest  between  creditors, 
for  the  property  of  the  same  debtor.    In  such  cases  a  grea! 


^r 
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Ai^BAKT,    er  degree  of  strictness  is  required,  in  SheriA  on  pniectt 
Ootober,  1888.  f^^^^  ^^  higher  €oTMts,  than  where  the  question  is  conSned 
KeHey       to  the  paities  upon  the  reeord.  {Per  Curiam  in  LinnenMi 
Hoffton,      '^'  ^^f  ^^  John.  B23.)    In  this  case,  the  constaMe,  haTing 
found  sufficient  goods  of  the  defendant,  could  not  have  the 
execution  renewed.    (1 R.  L.  393.     Wiekkam  v.  MUlir,  18 
John.  320.)    He  riiould,  therefore,  under  the  execution  first 
issued,  hare  proceeded  in  due  season  lo  a  sale.    If  no  bid- 
ders had  appeared,  he  might  have  postponed  the  sale,  and 
given  notice  to  the  plaintiff  to  attend.    I  am  of  opioioR  ttial 
the  udgment  should  be  levened. 

Judgment  revei^ 


Keixey  mffainst  Hortov  and  Smith. 

Tho'  8  road      On  certiorari  to  a  Justice's  Court  The  action  was  trespass 
belaid  out, the  jjj  t^^  (y^^j^  below,  by  Kelly  against  Horton  &  Smith,  for 

highwaja  luM  pulling  do wu  the  plaintiff's  fence.  Smith,  as  overseer  of 
opea^tfby  re^  highways,  and  Horton,  as  coming  in  his  aid,  justified  this, 
moving  fenoea,  fuxi,  proved  by  a  witness,  that  he  heard  the  plaintiff  tell 
der  from  the  Smith,  the  oversecr,  that  the  former  would  open  his  fence 
oommiarioDen,  ^Jj^q  ^jjg  i^^^^  wished  to  work  the  road.    Verdict  and  judg- 

or  8  majority  ^  ,  >.      . 

of  them.  rqent  for  the  defendants. 

Nor      have 

^n  *iiroiS      ^'  J^^owrtncBj  fof  the  plaintiff  in  error. 

which       they 

have  laid  out,      £f  Baldwin^  contra. 

or  direct  it  to 

ivmovhig  fo^  Curia.  The  testimony  of  the  witness  who  heard  the 
cea,  witi(  after  plaintiff  tell  the  overseer  that  he  would  open  his  fence,  when 

60  daya  notice  *^  ■ 

to  the  owuer,  the  latter  wishcd  to  work  .the  road,  seems  to  admit  that  a 
to^romove  hia  ^^^  Ij^j  jjeen  laid  there ;  but  by  the  39th  section  of  the  ad 
And  if  fen-  to  regulate  highways,  (2  R.  L.  283,)  the  plaintiff  was  ^titled 
ed,  to  open  a  *^  ^  ^^T^  notice  from  the  commissioners,  or  a  majority  of 
road     newly  them,  to  rcmove  his  fences ;  and  the  overseer  had  no  right 

laid  ont,  with*  .    - 

out  aaeh  no-  to  Open  the  road  without  their  orders.   The  verdict  is  againsi 

^  ^ocen':  *^^  "1*  evidence. 

ed  therwn  are  Judgment  psn^eL 
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iLLBAlTTy 
adto»0^]899 


Smith  against  Fenton. 


F4 


On  certiorari  to  a  Justice's  Court    Fenton  sued  Smith,  in     Though  th« 
the  Court  beloir,  and,  after  iseu»  joined,  the  cause  was  twice  f*™*   .  ^\^ 

bean  twico  ad- 

adjourned,  by  consent.  The  second  adjournment  was  under  jonrned  by 
a  stipulation  of  the  defendant,  that  he  would  not  delay  the  JJJ^f^  ^^ 
trial  further,  but  would  absolutely  come  to  trial  on  the  17th  joamment  be 
Jan.  1823,  the  last  adjourned  day.  On  that  day  the  parties  l^duit's^Ktip- 
appeared,  and  the  defendant  requested  a  further  adjourn-  ^fr*^!*."^- 
ment,  offered  security,  and  to  make  oath  of  the  absence  of  «m  cmm  te- 
two  material  witnesses,  who  had  been  subpcenaed  by  him,  J5jJ{,||^  *^ 
but  did  not  attend :  that  without  their  testimony  he  could  oome  t&  tM 
not  proceed  to  trial,  as  he  was  advised  by  counsel ;  that  joimed  day^ 
one  of  them  had  gone  a  journey ;  that  he  expected  to  pro-  y*?J*J'"*** 
cure  their  attendance  in  two  or  three  weeks.  The  Justice  jearaanfaioB 
denied  the  adjournment.    Judgment  for  the  plaintiff  JJjJ.^     rijfat 


ity,    nMd 

A.  Gregory,  for  the  plaintiff  in  error.  JlrtT '"tl-  Jh! 


Clark  A^BirdsalL  contra.  "•*  tertimiiiiy, 

^  etc,  with  doe 

diligence  naed 

Curia*    The  miiit  of  the  26  dollar  act  and  the  adjudt*  to  obtain  it 
cations  of  this  Court  upon  it,  appear  to  be,  that  the  Ju»*  dantaenutied 
tice  has  a  discretion  in  granting  adjoummenta  ailer  the  first  V    ^^  .^ 
One  adjournment  the  defendant  may  claim  as  matter  of  conne,      on 
right,  on  giving  security,  and  making  oath  of  the  absence  of  2i^!55inff  iS^ 
a  material  witness.    Others,  he  may  be  entitled  to  on  show-  cmity ; 
ing  sufficient  cause ;  provided  the  3  months  have  not  ex-  .bowing  eanae 
pired.    In  this  case  the  two  first  adjournments  were  by  con-  ^*  "*y  hw 
sent ;  and  though  the  defendant  might  have  been  guilty  of  adjoamment, 
a  violation  of  good  faith,  yet  he  offered  to  comply  with  the  ^^^  hare 
leqmsitioBa  of  ihe  actw    There  bad  been  no  laches  on  his  not  ezpixed. 
paxt ;  for  be  had  subpcBnaed  bis  witnesses  and  they  did  nol 
attend*    We  think  the  Justice  ought  to  have  granted  the 
adjournment ;  though  he  seems  to  have  acted  under  the  im- 
prassion  dial  the  defendant's  object  was  deky  and  vexattoni 
{Eastm  V.  CSm,  2  Johir.  Rep.  383«     Townsend  v.  Lee^  3  id 
431.    Potr^r^  V.  Loc/nrood|  9  id.  133.  BeekmanY.Wrighti 
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ALBANTi    11  id.  442.   Anninv.  Chascj  13  id.  462.    Co  wen's  Treatise^ 
^^"^^^^^  ^^-  606  to  609,  where  all  the  cases  upon  this  head  are  quo- 
Lyon       ted.) 
MiuMiL  Judgment  reversed. 


Wales  against  Hart  &  Dow0< 

Where     a      On  certiorari  to  a  Justice's  Court.    Trover,  in  the  CSouit 

i^^d^  Mlliitf  ^'^^  ^y  Wales  against  Hart  &  Dowd.  The  defendants 
property  on  pleaded  jointly  the  general  issue ;  and  the  verdict  was  foi 
ja^mrat  ^n  ^^^  defendants.  The  defence  was  that  the  property  in 
*  ^^^u!»  ^^  question  belonged  to  one  Davis  against  whom  Hart,  as  con- 
doaUe  coets;  Stable,  had  an  execution  by  virtue  whereof  he  levied  upoo 
oihwwwe,  j^u^i  gQjj  jjjg  property  to  Dowd.    The  Justice  gave  judg- 

■aed    jointly  ment  for  the  defendants,  with  double  costs. 

with    another 

jirillajT  ^^'     J'  Birdsall,  for  the  plaintiff  in  error. 

the   Jndgment 

be  m  &Yor  of       Rexfotd^  coutra. 
both. 

Curia.  The  defendant.  Hart,  would  have  boen  entided 
to  his  double  costs,  had  he  pleaded  separately :  but  joining 
with  Dowd,  the  purchaser,  single  costs  only  were  allowable. 
The  judgment  must  be  reversed,  as  to  the  costs. 

Judgment  accordinglr. 


Lyon  against  Munson. 

If  8  high-      On  certiorari  to  a  Justice's  Court.    Debt  in  the  Goort 
piS'of*it,*fc»  below  by  Munson  agajnst  Lyon,  for  the  penalty  imposed  by 

not       opened 

and  worked  within  eiz  yeare  after  the  19th  March,  181d»  it  ceaiee  to  be  a  rood ;  though  it 

had  been  opened  and  worked  before  that  time,  and  within  6  yean  after  it  had  been  laid  oat. 

Accordingly,  where  a  road  had  been  laid  out  in  1798,  and  opened  and  worked  witliiiij 
years  thereafter ;  but  a  part  of  it  had  been  fenced  up,  and  the  travel  turned  another  wtyW 
iiz  yean  after,  and  mduding,  the  19th  March,  1813 ;  held,  that  the  part  thus  fenced,  eetied 
to  be  aroad; 

And,  conaequently,  that  an  action  for  the  penalty  of  $5,  within  the  25t^  lection  of  tin 
act  to  regulate  highways,  would  not  lie  Ibr  oontinmng  the  fmoe. 


OF  THE  STATE  OF  NEW  YORK.  427 

Che  25th  section  of  the  '  act  to  reg-ulate  hif^hways^  (2  R.  L.  albant, 
270,)  for  obstructing  a  public  highway  in  Oxford,  Chenan-  ^^'^***'^'^^ 
go  county.  Plea  the  general  issue.  The  cause  was  tried  Lyon 
by  jury,  Sept  28th,  1822.  The  plaintiff  produced  the  town  MuaM. 
record  by  which  it  appeared  that  the  road  was  duly  laid  out| 
on  survey,  in  the  year  179S,  beginning  at  the  town  line  be- 
tween Oxford  and  Greene,  and  ninning  to  Oxford  village. 
It  appeared  also,  by  the  same  record,  that  an  alteration  was 
made,  June  2'lth,  1800,  by  two  commissioners  of  highways, 
in  a  part  of  the  road  from  one  point  to  another  sufficiently 
explicit,  but  without  an  actual  survey,  and  the  certificate  of 
alteration  concluded  thus :  "  N.  B.  The  road  from  the  place 
of  beginning  round  by  old  Mr.  Warn's,  is  hereby  make 
void."  The  part  of  the  road  thus  discontinued  is  that  on 
which  the  pretended  obstruction  was  placed  by  the  erection 
of  a  gate.  William  Betts,  a  witness  on  the  part  of  the 
plaintiff,  proved  that  the  old  road  passed  through  the  farms 
of  the  plaintiff,  of  the  defendant,  and  of  Warn.  That  there 
had  been  fences  across  it  on  all  the  farms  for  a  number  of 
years.  He  understood  the  old  road  was  to  be  discontinued 
when  the  new  one  was  laid.  Samuel  Garnsey,  another 
witness,  said  there  was  nothing  in  the  petition  about  dbcon« 
tinning  the  old  road ;  that  the  north  part  of  this  road,  at  the 
defendant's,  has  had  gates  and  bars,  and  the  south  part  has 
had  fences  across  it  for  17  or  18  years.  This  witness  did  not 
understand  that  the  old  road  was  to  have  been  discontinued. 
Abraham  Hallenback  testified,  that  when  the  new  road  was 
laid,  he  owned  the  farm  now  owned  by  the  plaintiff.  Be- 
fore he  put  up  the  fences,  he  gt)t  the  consent  of  his  neighbours. 
The  gates  and  bars  were  put  up  3  or  4  years  after  the  new 
road  was  laid.  The  old  road  has  not  been  worked  since  the 
new  one  was  laid.    Verdict  aad  judgment  for  the  plaintifil 

H,  Vanderlynj  for  the  plaintiff  in  error. 

J^  Tracy  ^  Thorp^  contra. 

Curia.  It  is  not  necessary  to  inquire  whether  the  act  of 
the  commissioners,  in  altenng  the  old  road|  be  valid  within 
the  provisions  of  the  law  under  which  they  acted ;  for,  if  it 
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ALBAKTi  ^vls  void,  the23d  Mctkm  of  theaet  wfaieh  was  passed  Miuck 
^^*^>  ^^^  19, 1813,  {9  K  L,  277,)  is,  in  onr  opinion,  decisive  of  tb« 
Waite  (pidstion.  II  enactSi  **  that  if  any  piri>lic  highway  aheady 
laid  out^  or  hefeefter  to  be  laid  out,  shaU  not  be  opmed  and 
worked  InttiEn  six  years  after  the  passing  of  this  act,  or  bom 
thetime  of  its  being  so  laid  out,  the  same  shall  cease  to  be 
a  piddic  highway  or  road,  for  any  use,  intent  or  purpose 
wbatsoeTer.?'  It  is  said  the  road  was  opened  and  worked, 
within  six  years  after  it  was  laid  out.  But  the  act  is  pros- 
pedive*  It  speaks  in  the  future  tense.  It  reqpiires  that  the 
road  shall  be  opened  and  worked,  d&c. — not,  shall  hose 
bseH  opened  and  worked,  tec  The  clause,  <'  or  from  the 
time  of  its  beitig  so  laid  out,"  refers  to  those  roads  only,  to 
be  laid  out  ^beequent  to  the  time  at  which  the  act  passed. 
The  road  kt  qpiestion  has  not  been  worked  within  six  yean 
from  that  timow  We  think,  therefore,  it  had  ceased  to  be  a 
road ;  and,  omsequently,  that  the  judgment  was  ernmeoos, 
and  should  be  reversed. 

Judgment  reversed. 


■I  mB    ft  I  I   i    ■  I  I     ^ij**i<»^*»^*i 


Walker  against  AitiES.   . 

Where  one,  On  certiorari  to  a  Justice's  Court.  The  action  was  case 
coven  moiiey^  in  the  Court  below,  by  Ames  against  Walker ;  "  For  that 
be*^*^**  bef*"  ^®  defendant  did  fraudulently  obtain  a  judgment,  or  a  cer- 
paid,  no  action  tain  part  thereof,  against  the  present  plaintiff^  to  his  damage 
it'backT'^'''''  *25.»    The  defendant  pleaded  the  former  suit  in  bar,  wWch 

And     this  was  overruled  by  the  Justice.    The  fraud  complained  of 

finr^recoyery  "^^y  ^bat  Walker,  in  the  suit  against  Ames,  recovered  on 

be  fraudulent  g.  book  account,  and  also  on  a  note  given  by  Ames  to 

Walker,  on  settlement  of  the  same  account  for  the  balance 

thereof.    Verdict  and  judgment  for  the  plaintiff 

/  Reot^  for  the  plaintiff  in  error. 
J.  Si  Shelden^  tonla. 


6t  im  6f  At£  of  »!:#  tbkK.  Jth 

eana.  The  Jua^ih^ftlt  iaSs^  id  fetB»fed;  th»  ^a&  li^iifri. 
*t«rlittiilMt  ttii^  fi«t  judgtheht,  arid  fttftftfiipem^  to  movik  t>etob^j,  i««. 
kck  a  portion  of  it,  on  die  j^ibUhd  that  it  ^^ni  tiot  du^,  Bvsnte^ 
and  had  been  unconscientiously  recovered.  The  allegation  y^  iverr, 
of  fraud  doi^s  hbt  altet  th^  natbtts  ot  th)&  cade,  h  is 
substantially  an  action  to  recover  back  money  in^)^>- 
perly  awarded  by  a  former  judgment ;  and  is  precisely 
the  case  of  Marriott  v.  Hampton^  (7  T.  R.  869.)  In  that 
ease,  the  defendant  haci  recovered  against  the  plaintiff  for 
goods  sold.  The  plaintiff  had  paid  him  for  these  goods,  and 
taken  his  receipt  \  but  not  being  able  to  find  the  receipt,  at 
the  time  of  the  trial,  judgment  went  against  him  and  he  paid 
the  money  again.  Afterwards,  finding  the  receipt,  he  brought 
his  action  to  recover  it  back.  Lord  Kenyon  says,  <<  if  this 
action  could  be  maintained,  I  know  not  what  cause  of  action 
could  ever  be  at  rest  After  a  recovery  by  process  of  law, 
there  must  be  an  end  of  litigation ;  otherwise  there  would 
be  no  security  for  any  person."  The  case  of  Cohh  v.  Cur- 
tiss^  (8  John.  470,)  is  clearly  distinguishable.  There,  the 
action  was  founded  on  an  agreement  to  discontinue  the  first 
suit ;  and  the  Court  go  upon  the  ground,  that  this  agreement 
could  not  have  been  set  up  as  a  defence  to  the  second.  There 
was  nothing  to  prevent  Ames'  showing  upon  the  first  trial| 
that  die  note  included  the  account  If  he  was  not  prepared 
with  bis  proof  it  was  his  misfortune.  There  would,  indeed^ 
he  no  end  to  litigation^  nor  any  security  to  any  person^  if 
actions  like  this  ebuld  be  sustained. 

Judgment  reversed. 


Beaver  against  Van  Ev^rt. 

On  certiorari  to  a  Justice's  Court  The  Justice  permit-  .AjtMice  hM 
ed  one  Heermance  to  appear  for  Yan  Every,  who  was  the  ^t  ate  attor- 
plaintiff  below.    When  this  was  objected  to  by  the  ddfen-  «»y  **>,.*PPy 

'  J  upon  BM  €fwtk 

dionti  the  Justice  stated  that  the  plaintiff,  being  sick  and  un-  kao^lodf^  «f 
able  to  attend  himself,  had  sent  foJr  hiiii  the  day  befote,  aiid  ^  ^^'^^^ 

Vol.  n  65 
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ALBANY,    requeatcd  him  to  permit  Heermance  to  appear  for  him  en 
October,  1823.  ^^  ^j^j      jjg  accordingly  admitted  him  without  any  e?i. 

BuUard      dence  of  his  authority,  and  gave  judgment  for  the  plaintiff 


▼. 

« Spoor. 


Myer  ^  Van  Buren^  for  the  plaintiff  in  error. 

Ruggles  ^  llasbrouckf  contra. 

Curia.  The  Justice  had  no  right  to  decide  from  his 
own  knowledge.  He  should  have  required  the  usual  proof 
of  an  authority  to  appear.  {Burlingham  v.  Deyefy  2  John. 
Rep.  189.    Rosekrans  v.  Van  Antwerp^  4  id.  228.) 

Judgment  reveised. 


BuLLARD  &  Lord  against  Spoor. 

InMnetion  On  Certiorari  to  a  Justice's  CovlxL  Spoor  suedBoilaid 
doUar  aA,  it  &  Lord,  in  the  Court  below  under  the  60  dollar  act  On 
Oi **d  ?*diuat  *®  parties  appearing,  the  Justice  requested  Lord,  who  was 
to  demand  a  an  infant,  to  nominate  a  guardian  ad  litem^  which  he  de- 
after^i^?  clined.  The  plaintiff  then  moved  the  Justice  to  appoint  one 
6  baa  been  de-  for  him,  and  he  appointed  John  Doe,  a  fictitious  person,  to 
plaintiff  and  a  be  his  guardian.    Issue  was  then  joined,  and  the  plaintil 

^^T^^bMrtfce  d®°^"^^®<l  ^^'^  '^^d  ^  venire  for  a  jury  of  six.  The  cause 
may,  on  hai  was  adjoumed  for  two  dayS;  when  the  parties  appeared,  and 
chSien^'^d  *e  defendants  then  demanded  a  jury  of  12  men.  This  the 
Mt    ande    a  Justice  overruled,  and  proceeded  to  draw  a  jury  of  six  men. 

juror  fot   in-  .        •»     * 

tozication.  One  of  the  jurors  drawn  was  so  intoxicated  as  to  be  unfit 
party  obSsT  ^  ^^® »  ^^'^  *®  ^^stice  gratuitously  directed  him  to  stand 
thk     aUenee  aside,  to  which  neither  party  objected.    Yerdict  and  judg 

u^  of^tozi-  1^^^^  ^^^  ^®  plaintiffl 

oatioB. 

A     jnitica      jR,  CossUi  for  the  plaintiffs  in  error. 

may     afmoint  '^ 

kSTiS?  L      ^'  ^'  -^^'^f  contra. 

inimnt;      and 

if  tlie  inlkat  does  not  nominate  a  gnaidian,  thejoatiee  may  appoint  aneh  pcnmi  as  bi  M 
ihall  think  proper,  on  the  motion  of  the  plaintiC 
But  thia  mwt  be  a  real,  not  a  fictitiona  peiaon. 
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Curia.    The  defendants  were  too  late  in  demanding  a    albany^ 
jury  of  12  men.    The  demand  should  have  been  made  be-  *^^^^'  ^^' 
'ore  any  venire  had  issued*     {Strang  ▼.  Beardsley^  18        Butti 
John.  130.)    The  Justice  was  also  right  in  refusing  to  per-    smJiwotd. 
mit  a  drunken  man  to  serve  on  the  jury.    The  fact  of  intoxi- 
cation was  conceded)  by  neither  party  objecting  to  his  ex- 
clusion. , 

The  cause  of  Mockey  v.  Gref/i  (2  John.  192,)  settles  the 
principle,  that  a  Justice  has  the  power  of  appointing  a  guar* 
dian  ad  litem  for  an  infant ;  and  the  only  question  is, 
whether  such  guardian  must  be  a  real  person,  or  whether 
the  duty  to  appoint  is  mere  matter  of  form,  and  may  be  sat- 
isfied by  the  use  of  a  fictitious  name.  We  think  ihe  guar- 
dian must  be  a  real  person  ;  (2  Sell.  Pr.  68.  Am.  ed.)  and 
diat  for  this  reason  the  judgment  must  be  reversed. 

Judgment  reversed. 


▼• 

I 


Butts  against  Swartwood. 

On  certiorari  to  a  Justice's  Court.  The  action  was  iro-  q^  ^^^  j^. 
ver,  m  the  Court  bdow,  by  Swartwood  against  Butts,  foi  u  lievM  in  the 
bureau,  which  the  plaintiff  had  bespoken  of  one  Piper,  a  God,  who  will 
cabinet  maker.  He  paid  Piper  for  the  bureau  while  at  his  P""*^  |jjj|^ 
shop.  Piper  then,  before  it  was  trimmed  and  varnished,  re-  falsely,  »  a 
moved  it  to  his  house,  and  sent  word  to  the  plaintiff  to  come  ^p^"*^**- 
and  take  it  away,  as  he  feared  it  might  be  taken  on  an  exe-  Within  Uiia 
cution  against  him.  The  plaintiff  accordingly  came  to  Pi-  univenaiist,  ^ 
per's  took  a  delivery  of  the  bureau,  but  requested  him  to  ^^  believes 
let  it  remain  in  his  house,  until  it  was  trimmed,  and  until  ment  not  to  be 
the  plaintiff  could  come  with  a  sleigh  for  it.  It  was  accord-  ^ISipetent  wit* 
ingly  left  at  Piper's  house,  where  the  defendant,  who  was  neea. 
a  constable,  levied  upon  it  as  Piper's  property,  under  a  regu-  ^yery  of%ro' 
lar  execution  which  he  had  against  him,  and  afterwards  P^^^y*  ?»  ■*^«» 

If     only    one 

sold  it,  though  P.  offered  to  turn  out  other  property.    Both  cirenmMance 
Piper  and  the  plaintiff  gave  the  defendant  notice  that  the  bu-  }J^n^l|^dniay 
reau  was  the  plaintiff's,  who  forbade  the  sale.    The  cause  be  expbuned. 
was  tried  by  jury. 
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AiBAHTf       The  plaintiiF  proved  his  ease  by  Piper,  who  was  okjiBbd 

Octotef,  leaa.  ^^  ^  incompelent,  oh  the  groiuid  of  his  iniKdeKt;^.  A  ttimtss 

ButM       testified  thai  he  had  hestd  him  bequenilf  declare^  "^  (hut  lift 

dMtirood:   ^^  ^^^  beiss ve  ia  the  Bibte  moie  than  any  other  history ; 

and  diat  hb  wooM  as  soon  swear  by  th^  uplifted  haod  9A 

upon  the  booh :  but  he  ac  the  same  tinle  declared  thtt  he 

believed  in  the  Deity,  and  in  the  doctrine  of  universal  sd* 

vation ;  and  that  he  cohsidjered  some  part  of  die  BiUe  as 

the  word  of  God." 

The  Jostica  diecided  that  he  was  a  cmipeteat  witnetti  uA 
he  was  sworn  and  examkiedl  aceordiogly. 

m 

G.  C.  Edwards]  for  the  plaintiff  in  error. 
E.  Dtma^  emtitt. 

Curia,  per  Suttierland,  J.  Two  questions  are  present- 
ed :  1.  Was  Piper  a  competent  witness  ?  2.  Was  the  sale 
from  him  to  Swartwood  fraudulent,  as  being  intended  to  de- 
feat the  execution  in  the  hands  of  Butts  1 

The  proper  test  of  a  witness'  competency  on  the  ground 
of  his  religious  principles,  is,  ^'  whether  he  believes  in  the 
<^\jstence  of  a  God  who  will  punish  him  if  he  swears  611^ 
\:^  { Omickmid  r.  Burkety  Willes,  S4Sk  Jaofcson  v.  6f# 
kffi  18  John^  98.)  There  is  no  evidence  in  this  case^  to  shuw 
What  precise  creed  is  embraced  in  the  doctrine  of  unranai 
salvation;  But  I  do  not  understand  ail  those  who  hold  that 
doctrine,  to  dehy  all  fiitme  punisbment  Some  oai^  deny 
the  dusation  of  those  punisfanients  to  be  etemal.  If  this  ia 
a  true  exposition  df  tfieir  faith^  then  the  witness  comes  ^th- 
in thiB  rule.  For  aught  dial;  apt)ear9  he  believed  in  Ae 
existence. oF^  God  and  a  future  stale  of  rewards  and  pa&* 
iihmenta;    He  was^  therefore  ph}perly  admitced.(<t) 

(«)  In  wokM  covntiet  of  tiili  ststib,  there  a»  mbny  peims  IMoBgnf 
to  that  clan  of  nnivenaliats  who  deny -any  fnttire  {konUiment  of  the  wick- 
ed, after  this  life.  In  the  Conrta  of  Common  Fleas  and  at  Niri  Tdmt  i> 
tboae  countiea,  the  qn'estion,  aa  to  their  adrainibiliity  as  wittteaoea*  faaf  beta 
fluently  agiuted ;  ttat  h«»  neve^  tteen  dftltlnbtly  hn^ngfat  belM  the  8i^ 
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mB  not  frawivlGiit    Bippr  sw^tm  ejfpf^y  AL^Jis^ 

itber  praporly  safficipat  Ip  <fili^y  tj^gox^utiqii  ^^^'  ^^ 

Court  Int  it*  dtmoo.    !B|ifl  follqvi^iiif  rfipftr^  of  4  f«)e  of  ^^^  IMf^^  y  ^iM^iJirood. 


from  tho  maniiMCjpt  aotoo  ol  tiio  Gmul  Jfdfm 

■tTnf  ^BOTLK  a^^intt  ZsKD^BABni   IfATTCOOn. 

XV*  ^Pf^**^^  M^  H^^  ^  P*|3^*  ^  ^?  ^^>  *^  ^^  Court  f>f 
Oyer  and  Tenniner  in  Otwgo  ooonty,  in  July,  1834,  Raymond  Williama, 
^  ^B^OOpfitof ,  ^^  c^Ufid  If  •  ^tneiv  o^  b9b«lf  pf  th«  peof»lo  and  was  pb- 
jcetOfl  to*  9f  inppppeffpf,  fo  tho  ground  of  (Mf  ipfidoUty.  A  jritneoiy.  for 
Ifae  def^Ml4f>4*  ^f^^  (h<^^  ^  ^  ^^«i»to  ^Miifd  thd  prqiecator  df^)ara, 

Tbf  fifpi^fi,  M  to  fji^  idnfiflfBhilky  irf  t^  i^ifnfMi,  ipcw  fHTW^^y  *^ 
«nMifffl  liw  t|i^  ^fefNidfMit  ^d  by  tlM  ji^  pix^ 

Walworth,  Circuit  Judge,  delivered  the  opinion  of  tlie  Govt  it  k  %  It- 
gal  presumption,  that  eyery  permn  bom  and  edneated  in  a  (;liriillaa  mtimfOCft 
and  who  has  arrired  al  yean  of  discretion,  is  a  competent  witaoss,  until  the 
contrary  is  shown.  It  is,  therefore,  incumbent  on  the  psrty  <(bjeetingto  SMh 
a  witness,  to  show  by  lAesx  and  satisfaetoiy  pioof  tiiat  ha  is  iifoonipeteat. 
Without  such  proof  it  win  sot  be  presumed  that  such  a  wHnpss  disbelitmp 
in  t|ie  existence  of  a  God,  or  in  that  attribute  of  Divine  jostico  vhioli  vill, 
sooner  or  later,  ensiire  the  jmnishment  of  the  guilty. 

I  apprehend  the  true  test  of  the  competency  of' a  witness  to  ba  this:  hM 
the  obligation  of  an  oath  any  binding  tie  upon  his  oon^pienoa  t  Or  in  othar 
ijTords;  does  the  vdtness  believe  m  the  ezistettoe  of  a  God  who  will  pmish 
his  peijnry  T  If  he  swears  fUsely,  does  he  belike  he  will  be  pnniahed  by 
an  oreimling  Fkovidence,  either  in  this  woild  or  in  the  world  to  come  t  |f 
he  does  not  believe  in  the  existence  of  a  CSod ;  or  if  he  Believes  in  no  pwi- 
ishment  except  by  human  laws,  no  obligation  <v  tie  can  haire  any  hii4ing 
force  upon  hiis  oooseience.  But  if  he  believes  tlutt  he  wiU  b^  panishod  Iff 
his  God  oTen  in  this  world,  if  he  swears  folsely,  there  is  a  binding  tie  upon 
the  conscience  of  the  witness  and  he  must  be  sworn ;  and  the  strength  er 
weaknev  of  that  tie  is  only  proper  to  be  taken  into  c<)|isidecatiaii  in  doflid- 
faig  upon  the  degree  of  credit  which  is  to  be  given  to  his  testiaifinje.  it  Is  a 
qnestion  as  to  his  credibility  and  not  as  to  his  oompelenoy. 

I  am  aware  that,  in  the  case  of  Chidley,  the  late  Chief  Jnstioo  Spemer 
lays  down  the  law  ifs  clearly  settled,  that  a  witness  must  believe  in  a  «tate 
of  rewards  and  punishments  tn  ike  world  ts  eomtt  or  he  is  inoompeto  t. 
If  the  question  had  been  directly  before  the  Court,  in  that  easoi  I  should 
consider  t}its  Court  bound  by  the  opinion  of  the  Chief  Jostiee,  as  being 
the  decision  of  a  liigher  tribunal,  on  this  precise  qnestion.  But,  in  that 
nase,  the  witness  had  declared  his  total  disUlief  in  the  e^lenee  «f  a  8tt* 
preme  Being.  He  believed  in  no  punishnient  by  an  ovemding  T^orideiie* 
in  tl|is  Iffe  ;  and  he  believed  that  at  death  be  would  perish  with  the  b(nte& 
There  oould'be  no  binding  tie  upon  the  conscience  of  such  a  witneM,  for 
he  had  no  conscience.  He  considered  himself,  and  wss  in  fact,  no  better 
than  a  beast    That  part  of  the  opmion  of  Ch.  J.  Spencer  which  relates  to 
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ALBANY,    which  he  offered  to  tarn  out,  and  which  Butts  rdoBui  (• 
ctober,  1823.  ^^^  ^^^  ^^  attempt  was  made  at  the  trial  to  contmdict  him. 

Butta 

Swartwood.     po>>>>iin>®i'tfl  in  another  worid  was,  therefore,  an  obiter  dictum  g  and  wkoU| 
nnneoeasary  to  the  deoiaion  of  the  cause  then  hefore  the  Court 

I  should,  notwithstanding,  pay  great  deference  to  this  opinion,  as  ooniii| 
from  the  pen  of  such  an  able  jurist,  was  I  not  satisfied  he  had  fallen  into 
the  same  error  with  many  of  the  English  writen,  in  relation  to  this  qiut- 
tion. 

The  foundation  of  all  the  error  on  this  subject,  both  in  this  ooontry  lad 
in  England,  was  the  misreporting  of  the  opinion  of  Chief  Justice  Wilki 
as  delivered  m  the  case  of  Omiehund  v.  Barker,  in  February,  174Sb  lliii 
case  was  first  reported  by  Atkyns,  m  1765.  In  that  report  CL  J.  IVilki 
is  made  to  say,  "  I  am  clearly  of  opinion  that  if  they  do  not  befieTo  in  i 
God  or  future  rewards  and  punishments,  they  ought  not  to  be  admitted  M 
•  wifnesMs.".  And  this  expression  as  reported  by  Atiyns  is  referred  to  bf 
most  of  the  English  writen  in  relation  to  this  question.  But  Willes,  la  rs- 
ality,  did  not  say  any  such  thing ;  but  on  the  contrary  expressly  declared 
that,  in  his  opinion,  an  infidel  who  belieyes  a  God  and  that  he  will  re- 
ward and  punish  in  this  world,  but  disbelieves  a  future  state,  may  be  s  wit- 
ness. His  opinion  in  Omiehund  v.  Barker,  was  drawn  out  at  length  hf 
himself,  and  was  left  among  his  other  manuscript  decisions ;  but  it  wu  not 
published  till  1799,  more  than  fifty  yean  after  it  was  delivered,  when  Willed 
Reports  were  collected  from  the  manuscripts  of  that  learned  JudgCi  by  Jfr. 
Charles  Dnrnford*  « 

In  the  opinion  as  written  by  himself,  and  correctly  reported  by  Doinford 
in  Wiliest  Reports,  he  says,  « I  am  dearly  of  opinion  that  such  infidelit  if 
(any  such  there  be)  who  either  do  not  believe^  a  God,  or  if  they  do,  do  not 
think  that  he  will  either  reward  or  punish  them  in  this  world  or  in  the  next, 
cannot  be  witnesses  in  any  case,  nor  under  any  circumstances;  forthii 
plam  reason,  because  an  oath  cannot  possibly  be  any  tie  or  obligation 
upon  them."  It  is  somewhat  remarkable  that  the  rule  of  exclusion  as  laid 
down  by  Ch.  J.  Spencer  in  Gridley's  case,  is  in  the  very  language  of  Willow 
except  the  leaving  out  of  the  words,  "  in  this  worid  or  in  the  next,"  and 
substituting  therefor,  **  in  the  worid  to  come.*'  To  show  that  if  there  in  any 
tie  upon  the  conscience  of  the  witness  his  infidelity  goes  to  his  credit,  and 
not  to  his  competency,  in  another  part  of  his  opinion  Ch.  J.  Willes  nays— 
**  Suppose  an  infidel  who  believes  a  God  and  that  he  will  reward  or  punidi 
him  in  thio  world,  but  does  not  believe  a  future  state,  be  examined  on  oath, 
€9  I  think  he  may;  and  on  the  other  side  to  contradict  him  a  christian  in  ex- 
amined who  believes  a  future  state  and  that  he  shall  be  punished  in  tU  «e^ 
world  OS  well  m  in  thia,  if  he  does  not  swear  to  the  truth ;  I  think  that  the 
same  eredit  ought  not  to  be  given  to  the  infidel  as  to  the  christian,  beeanit 
he  b  plainly  not  under  so  strong  an  obUgation." 

Such  I  understand  to  be  the  common  law  of  England  as  it  existed  at  the 
time  of  onr  revolution ;  and  whjch«  by  the  constitution!  is  made  the  law  if 
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The  parchaae  of  8  waitwood,  therefore,  could  not  have  been    albant, 
vith  intent  to  defeat  the  execution.    The  question  of  fraud  ^^^'*^'^^»  ^^^ 

Bntto 

T. 

this  itate.    And  thif  it  not  a  hatty  opinion  fonned  daring  the  trial  of  thia     BwaitwuwL 
enoM,  but  from  haring  azamiaed  tha  anfaject  haratofora.    In  this  opinion  I 
balMva  atoo  I  am  nipportad  liy  moril  if  not  all  of  tha  Cireoit  Jndgoa. 

THiara  ■■  nothing,  in  tha  caaa  bafere  tha  Coort,  to  ihow  that  tha  araad  of 
thia  witnam  m  matarially  variant  from  that  of  a  oonndarabla  claai  of  tha  nni* 
Tanaliani,  who  baUara  in  tha  axiatanoa  of  a  God,  in  tha  authonticity  of  tha 
aeriptnrea,  and  in  tha  diTUiityof  tha  SaTioar,  bat  danj  that  thaia  ia  any  pan* 
iahmant  lor  tha  wickad,  aftar  thia  lifa.  Until  tha  contraiy  ia  ahown,  wa  am 
bannd  to  pnanma  ha  baliavaa  m  tha  axiatanca  of  a  God»  who  will  poniah  tha 
wiekad,  m  tkit  Ufi.  In  tha  Tiaw  I  hava  takan  of  tha  anbjaat,  thia  would 
raadar  him  a  compatant  witnaaa ;  and  aa  I  hava  baibra  obaarrad,  if  hia  craad 
la  any  wona  than  thia  it  ia  incnmbant  on  tha  dafandant  to  ahow  that  fact 
And  howarar  mnch  I  may  ragrat  tha  axiatanca  of  a  craad  which  may  jao* 
pardiza  tha  futora  happinaaa  of  ita  poaaaaaor,  tha  mlaa  of  law  and  rigbta  of 
aonacianoa  moat  not  ba  infringed.  Tha  witnaaa  moat  tharafora  ba  awoni« 
and  tha  jury  aia  tha  piopar  jndgea  of  hia  credibility. 

E.  B.  MoreJuntae,  (Dkrt.  Att'y)  for  the  People. 

S,  Starkweather,  connael  for  defendant 

Tlia  opiniott  of  Ch.  J.  Willaa,  aa  rapovtad  by  Pnnfaid,  ia  remarkad  by  tha 
f  aportar  aa  baring  been  takan  from  tlia  ariginal  manoacript  and  in  tha  Chiaf 
Juatica'a  own  wordi.  See  tha  preface  to  Willea'  Raporta,  and  tha  opinion 
at  length  oommancing  at  the  540th  page.  The  caaa  in  M'N'ally  ia  aridently 
copied  from  the  report  of  the  caae  by  Atkyna ;  and  Wooddeoon  rafeia  to  tha 
aama  report    (3  Wood.  379.) 

Lord  Chancellor  Hardwick  aaya  '<  all  that  ia  naceaaary  to  the  validity  of 
an  oath  ia  an  appeal  to  the  Snpreme  Being  aa  thinking  him  the  rewardar  of 
truth  and  tha  avenger  of  falaehood.    (1  Atkyna,  48.) 

In  that  valuable  work,  entitled,  IfUrodmetum  to  the  law  relatite  to  triaU 
at  Nioi  Print;  compiled  by  Mr.  Bathnrat,  (afterwarda  Lord  Apaley,)  and 
republiahed,  by  the  late  Mr.  Juatlce  Buller,  in  1779,  the  law  ia  thna  laid 
down :  '*  Infidela  cannot  be  witneaaea ;  i.  e.  auch  who  profeaa  no  religion 
that  can  bind  their  conaciencea  to  apeak  truth.  But  whan  any  perMU  pro- 
feaaea  a  religion  that  will  be  a  tie  upon  him,  be  ahall  bo  admitted  aa  a  wit- 
naaa, and  awom  aecordhig  to  the  ceremoniea  of  hia  own  religion.  (Bui* 
ler'a  N.  P.  393.)  FrofBaaor  Wooddeaon,  apeaking  of  tha  caae  of  Omiehund 
V.  Barker,  aaya,  '*  two  of  the  learned  Judgea  expreaaed  themaelvea,  deariy, 
of  opinion  that  a  profeaaed  atheist  could  not  be  a  witneaa."  And  the  pro- 
feaaor  thereupon  adda,  « the  caae  of  man  wholly  without  raUgMMi  (if  any  anoh 
there  be'^  may  juatly  ba  thought  a  reaaonaUe  and  lawful  objection  to  bear- 
ing teatimony  in  any  canae  or  trial  whataoever.  And  thia  wa  may  oat 
down  aa  the  Jirot  general  exelution,  from  giving  evidence  known  to  oor 
lawB  "    (3  Wood.  383.)    In  1818,  the  Supreme  Court  of  Maaaachuaetta  da-    ' 


4ifi  GJkBEB  w  warn  sobbbmb  cohbt 

AI.BA VV|    defttnds  upon  the  mo^r^    Th^  noa-daUvBSjP  of  die  hpwv 
^^^"'^'^^  ig  only  oofi  ciicpnutonce  in  proof  of  fraud ;  and  it  is  ac* 
TVitUv       counted  for.    {Beals  v.  Otternsey^  8  John.  446.  Wiekham 


Hwit 


cIM  that  the  ditbelMf  of  a  witsefB,  in  a  fiiture  wtaU  of  txttteiiM,  wont  only 
to  his  cndibility  aod  not  to  hti  oompotencyi  (Huniteom  t.  Httnteom,  IS 
Man.  Sop.  184.  Tito  Supreme  Court  tit  Enon  in  Conneetient,  in  1889,  de- 
cided, thi^  a  witttew  whs  did  not  heUwt  tn  the  ohligatkm  of  an  oath  and  a 
future  state  of  rewards  and  punidiments,  or  any  aecountabiHty  after  death 
for  bis  conduct,  was  by  law  excluded  from  beingr  a  witness.  That  it  would 
be  idle  to  administer  an  oath  to  a  person  who  disreffarded  its  oUigatioii.  But 
that  every  penon  wlio  bdieves  in  the  obligation  of  an  oath,  whatoTer  may 
be  his  religibttB  creed,  whether  Christian,  Mahomedan  or  Piagan»  or  whether 
he  disbelieTes  them  all,  may  testify  in  a  Court  of  Justice,  being  sworn  ae- 
eerding  to  that  form  of  oath  which,  acoordmg  to  his  creed,  he  holds  to  be 
obligatory.    {Curtio  v.  Strong,  4  Day's  Rep.  55.) 

By  the  '<  act  cptfc^nUng  patho/'  /I  f(.  I*.  3Q6,  s.  15,)  any  parsen  havang 
ooDscientiotts  scruples  as  to  the  mode  of  administering  an  oath,  on  the  gos- 
jpels,  may,  with  bis  hand  upl^ted,  swear  by  ^h^  OTer-living  God,  and  shaQ 
Bot  be  compelled  to  lay  his  hand  on  or  kiss  the  gospels. 

I  am  not  aware  that  there  is  any  case,  either  in  this  oonntry  os  in  i?^gi«»^, 
where  it  has  been  expressly  decided  that  a  disbelief  in  a  %it«Bs  state  ef  sp* 
wards  and  punishments  was,  alone,  snIBeieni  to  exclude  a  wJtnes*. 

See  ftirthet  on  thii  subject,  as  to  th^  oompeteaoy  of  witnesses,  om  lbs 
ground  of  mfidelity,  and  as  te  the  manner  of  proving  it,  PhiUips'  fividenes* 
16  to  20 ;  Denfi  t.  Vaneleve,  (3  South.  Rep.  65S  0  and  the  opinioq  of  lbs 

Judges,  in  the  Queen's  ease,  (9  Broderip  &  Binghatn,  984.) 

^  \,  ■         .     '■     •  *  •  ••  ^ 


T^T^fLB  (tf-flfww?  Punt. 
..  J^*  ^^'      On  eeitiomri  to  a  Justice's  Court.    The  action  was  tio* 

tiiF  m  a  jus- 

tioe*s      court  ver,  in  the  Cou^  be)o\r,  by  Hunt  ags^inst  Tuttle,  for  a  quan« 

^.SSSoS  ^i^y  ^  ^^^^'  ^^^^^  ^^^*  P^^iiu^iff  claimed  to  have  levied  up- 

either   where  on,  %^  a  constabl«L  undef  an  execution.    The  auit  was  corn- 
he  ■  hunself  a 

eonstable      or 

specially  deputed  for  the  purpose. 

Admitting  evidf 9^  ef  H  pW^tiff'^i  4e«lu;i^^ion  m  1^  o^  ^l^^  if  ^9C\^  ^»  ff  fM^  «» 

«nor,  though  the  c^.n^  b^Ioii^  ^^^^  Uu^jury  t9  4l<>^C^«  \^ 


p 


OF  mm  svATK  or  hew  vmk.  tjgg 

menced  by  summoM,  ^Akh  wu^  isnrtl  \Bf  tfM  plamtiff   acbakvi 
himself  and  letamed  thus :  "  Peraonally  served,  j^ugust  ^^^"'^p'^^^^ 
29th,  1822."    Both  the  service  and  return  were  objected  to       lUtTfim 

as  insufficient,  l)9(  Ifte  Q)>JWtjiM  FM  9¥firn!l«4f  Issue  |>^g 
join^,  the  f^aqse  wa^  ti^ed  by  jury  ;  and  on  the  trial,  the 
Jastice  allowed  the  plaintiff's  declaration,  that  he  had  levied 
»Bop  (t)§  wh^t,  to  ^  giv^n  IP  evidpflc^  t^'  Pt>i^t?4  tPi 
but  after  the  evidence  wbb  giw^i  hft  diwfitad  ttKi^tfir  <W(  to 
regard  it 

JZ.  Classet^  for  the  plaintiff  in  error. 

M  Baldwin,  contra. 

(Sbrio.  The  service  of  the  summon?  by  the  pliuntiff  him- 
self wes  good.  The  rule  adopted  in  ikitftsf  ¥•  JBViUfir,  (4 
John.  Rep.  4j36,)  is  this :  that  wbeie  no  bail  is  ezapled  the 
Sheriff  may  serve  a  tapiaam  \dB  own  fiivor ;  and  any 
ottie?  plaintiff  Hiay,  imd^r  similar  cimuoistances,  be  depu* 
led  to  serve  his  own  process.  The  return  vas  sufficient 
(I^^  V.  SHBman  et  ql  ante,  418.)  But  the  eraot  in  ad* 
aiilting  proof  of  the  ]riaintiff  ^  decian^tioti  |s  &tal,  t^iongh 
the  Juisice  directed  lh<d  ji^ry  to  disiegaid  it  (PpifiM  ¥• 
Carpenier^  13  John.  350.) 

Judgment  leversed. 


Kbtser  aaainsi  Shapbb. 

QirqeitiqiaiitoaJuilttce'sCaaits  Silf^er cleclfMred^gainff   Adedantioo 
Keyser  in  the  Court  below,  thus :  "  Plaintiff  declares  against  SjiiS^T*  Jjl 
^^  d^f^Rdent  for  one  barrel  of  salt,  $5 ;  one  note  of  hand—  mmpnt  in  » 
bah  of  accounts  for  different  kinds  of  liquors— -claims  $50.''  Mgood'on^t 
To  this  declaration  the  defendant  interposed  a  general  "^•a^^^"^ 
demurrer.    The  plaintiff  then  discontinued,  or  entered  a  ooiitainneitlMr 
nolle  prosequij  as  to  all  the  causes  of  action  except  the  ao-  SrinywJwsi 
count  for  the  salt,  and  joined   in  demurrer.    Judgment  .to  pay. 
for  the  plaintiff.    The  defendant  contended,  in  the  Court 
below,  that  the  declaration  was  bad,  because  it  contained 
neither  time  nor  place,  nor  any  request  to  pay  for  the  salt 
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ALBANY,       27.  F.  SaciOf  for  the  plaintiff  in  errcMr. 

October,  1893L 


jj^^^^  A.  Haring^  contra. 

T. 

Morgaa.         Curia.    The  judgment  must  be  aflirmecL 

Judgment  affinned.(a) 

(a)  In  7ifMii«fiiM4i  ▼.  JfofTMon,  (14  John.  d€9,)  objectiont  dmilar  to  tim» 
<|^omded  hwe,  were  aUowod  npon  tfcial  demoixw. 


Roberts  against  Morgan. 

n  an  action  Q^  certiorari  to  a  Justice's  Court.  Assumpsit  by  Morgan 
ranty  of  a  against  Roberts,  in  the  Court  belowi  on  a  warranty  of  a 
no^  necemiy  ^^^^  ^P^^  ^^  exchange  of  horses ;  and  one  question  wai^ 
to  prove  that  whether  a  warranty  was  proved.  The  plaintiff  told  the  de- 
rant  was  naed  feudaut  that  he  would  not  exchange,  unless  the  defendant 
Any  affirma-  would  Warrant  the  horse  to  be  sound,  to  which  the  defendant 

tion    amount-  ' 

ing  to  a  war-  answered,  "  he  is  a  sound  horse  except  the  bunch  on  his  leg." 
ramy  m  aaffi-  rpj^^  plaintiff  gave  proof  tending  to  show  that  the  horse 

had  the  glanders.    Verdict  and  judgment  for  the  plnintiiC 

W.  Crafts  for  the  plaintiff  in  error. 

J.  Ruger^  contra. 

Savage,  Ch.  J.  in  delivering  the  opinion  of  the  Conr^ 
said  there  was  no  necessity  to  show  that  the  word  warrant 
was  made  use  of.  Any  affirmation  amounting  to  it  is  suffi- 
cient 

Judgment  affirmed 
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STATE  OP  NEW  YORK, 

nnxjAMt  TXKii»  1824,  in  the  FomTT-uoirrH  tkab  of  oub 

INDBrBNDINOK. 


ScHSRMERHORN  and  Clutb  against  Miller  and  wife. 

Iir  partition.  Schermerhorn  and  Clute,  and  Maria  the  wife  RMit  of  t«»- 
of  Miller,  were  seised  in  fee  as  tenants  in  common  in  equal  JjL^^i^ 
shares  of  a  house  and  lot  in  the  city  of  Schenectady.  Miller  sold  on  ezeea- 
had  issue  by  his  wife,  bom  alive.  Proceedings  were  then  ^'^  ^^^  g^. 
commenced  in  partition,  and  this  Court  ordered  a  sale  of  fin  of  tho  wife 

m  iM,  of  ono 

the  premises  by  the  commissioners,  pursuant  to  the  act,  (1  nndiyided 
R.  L.  510,  s.  5,)  and  on  the  26th  day  of  December,  1823,  the  ^.^J 
premises  were  sold  to  Resolved  Given,  for  S341 60.  Before  ms.  and  the 
this,  on  the  26th  July,  1823,  Given  had  purchased  all  the  Sj^e,"!*  h«^ 
interest  of  Miller,  at  a  Sheriff's,  sale  upon  execution,  and  *»»«*  ^*T* 
taken  a  certificate  as  required  by  statute,  (seas.  43,  ch.  184,  cxatmy  initi* 
8. 1.)  And  now,  (on  proof,  by  affidavit,  that  notice  of  the  ^Jj^^^ 
motion  had  been  given  to  Miller,)  Mid  to*  R.  o. 


tion :  then  the 
whole  premisee  were  eold  to  R.  O.  nnder  the  etatate  of  partition.  On  appticitioii  by  R. 
O.  before  the  eipiration  of  fifteen  months  from  the  fint  mle,  the  ooart  orderwl  one-third  of 
the  proceeds  of  the  sale  to  be  put  at  interest  hj  the  oierJt,  to  be  disposed  of  by  the  ooort, 
at  the  expiration  of  the  fifteen  months,  according  to  the  rights  of  the  parties  at  that 
Jme. 
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ALBANTi 

Feb.  1834. 

PhiUpg 

T. 

Braioaid 


A.  C  PaigCj  moved  for  a  rule,  that  the  commissioners 
pay  one-third  of  the  $344  6Q  to  fh^  Clerk,  to  be  put  at  lu- 
terest  during  the  life  of  Miller,  for  the  benefit  of  Given,  the 
purchaser. 

Curia.  This  application  is  warranted  by  the  14th  section 
for  the  act  for  the  partition  of  lands.  (1 R.  L.  613.)  By  the 
v^f^9^  and  birfh  of  i^e  chilc^  M^mr  beipanfa  te^^^t  by  the 
curtesy  inUiate  ;  and  by  the  sale  upon  the  execution,  Given 
succeeded  to  his  rights,  and  would  be  entitled,  under  the 
statute  of  partition,  to  the  interest  during  Miller's  life ;  but 
the  period  for  re4^ptioa  hfU|  qof  expir^  ^nd  we  cannot 
grant  the  rule  as  applied  for.  Let  one-third  of  the  proceeds 
of  the  Q^lc  \>j  t^e  pQfiimissiQqers  l>e  p^id  (o  t^i^  Cl§r^  and  be 
put  at  interest,  which  wq  vU^  4i4lR9#e  of,  on  further  applica- 
tion, when  the  period  for  redemption  has  expired,  according 
to  the  rights  of  the  parties  at  that  time. 

Rule  accordingly. 


tifle'f      cfi^it, 

niay  Iw  rappU- 

•d  Of  ^  ^'*. 
4aTit  madft  i^f- 

wUbm  whipli 
tte  a&<jayU  ^^ 

w  tbnm^teii 

for   lU^tf^qiie 

from  the  time 
of  making  the 
■fidaTit 


Fhilipb  against  Bbain^rd. 

J.  A.  Spbkcbr,.  moored  to  set  aside  a  writ  of  certimtri  to 
a  JusticeVs  Court  The  affidavit,  on  which  the  cerHorari 
wa^  founded,  detailed  the  facts  so  as  to  exhibit  the  errors  re- 
lied upon,  but  omitted  to  9tate  the  verdict  or  judgment  The 
jurat  vraB  dated  August  9lh,  1823,  and  on  the  4th  November 
thereafter  the  defendant  below  made  another  affidavit  sta- 
ting the  verdict  and  judgment,  and  the  eeriicrari  was  laid 
tefcr©  the  Hon.  N.  Williams,  Circuit  Jud^e,  and  al- 
lowed on  that  day.  Judgment  was,  in  fact  rendered  July  U, 
1823. 

Spencer  made  two  points  :  1.  That  the  affidavit  showing 
the  yer^ict  ap4  jwflgmeut,  thqug^j  of  4)Q  whst^upe  qf  the 
affidavit  on  which  the  certiorari  was  n^owed,  was  not  made 
within  30  days ;  and  2,  That  the  affidavit  was  not  laid  be- 
fore the  Circuit  Judge  within  90  days  after  the  judgment  B^ 
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«ted  ZNetom  t.  iSb^6^  (6  Jdin.  R^.  326^)  tad  VUai  y.    JtfiMinc, 
£Mr6tl»«i  (1  Cowen,  48^)  aad  1  R  L.  3».  *^*^v. 


X  PkUtf  cMtta,Midj  t&e  TenUirt  snd  ^agfinetit  oie  not « 
material  part  of  the  proceedings.  The  17th  section  of  the 
act,  (I  R.  Lb  S9iB,)  provides,  that  the  party  appl]ring  for  the 
certiorari  shall,  within  30  days  after  the  judgment,  make 
affidavit,  satisfying  the  officer  who  allows  the  writ,  that  there 
is  reasonable  caas6  for  granting  it,  for  error  in  the  judg- 
ment, which  shall  be  specified  in  the  affidavit ;  and  within 
90  days  thereafter  cause  the  affidavit  to  be  presented  to  the 
dtteer.  Wfaeine  the  affidavit  ^closes  i&at^rial,  etitM  iii  th^ 
pleadings  or  proofs,  the  legislatare  never  could  have  intend-' 
ed  that  the  mere  foraial  statement  of  the  verdict  or' judgment 
^ould  b^  e^ttetiiial.  Thef^  is  no  vm  M  s^h  a  MftiBment 
The  vfety  applidttion  for  iet  eerfiorAri  ii  ah  at^rm^nt  ifam 
Tftere  i^  a  judgtn^t  of  stome  sort.  If  at  all  ttiaterfat  th^  6tH 
of  Jdknson's  fieporfisi,  dted  on  the  other  sidl&,  predent»  aclasis 
of  cases,  in  whteh  the  pre&ent  H  mcludbd,  alld^ng  a  sitp^ 
{elemental  affidavit,  to  supply  the  dlefect^  after  the  thirty  Atyis^ 
The  90  days  are  to  be  computed  from  the  time  ol  taking  file 
ftffldiairit— not  the  rendition  of  the  ^dgmieht. 

Citria.  We  ate  clearly  with  you  that  ttie  affidavit  WaH 
preefeflted  to  the  Judge  in  proper  season;  The  wlf  qu^ 
tibn  i$,  whether  the  supplemental  affietavft  wa$  admisi^lcfi 

j^ent«r,  in  i^ply.  By  the  stiittite,  the  dBS^tet  iltb^^ibg:  the 
terthrari  is  to  bb  satisfied  by  affiUavit  dibwibg;  fb)r  caus«  that 
ther^  is  err&rin  tlve  judg¥iient.  Theseare  the  very  tbrms  of 
file  stdtutii;  The  affidavit  must  neeisssarily  show  A  judji;^ 
ment-,  before  it  can  point  out  th^  errors  whiish  it  eonihittli. 
The  jtifdgmeiit  is  a  part  6i  the  merits  oh  which  this  i^t  ft 
ifeundfed:  J&jiBJbtmT.£f6{^  settles  thidquc^bm  TtieCoim 
isay,  iir  that  casb,  that  ^very  thihg  itlating  tlo  the  tueritd  mwft 
be  stat^  in  the  ^tffldivit  wfaieh  i^  made  witi^ih  Hie  30  dayk 

Ciitia.  The  dhly  questiori  %,  wfal^th^  th«  JtAij^  "Mk 
warranted  ite  receiving  ffie  supplemental  affldhvit  We  X\&A 
die  mere  omissibh  to  state  the  jiid^^ht  ^hr  M  DllppliM 
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ALBANY,  by  an  affidavit  made  after  the  30  days.    There  was  no  e» 

Feb.  1883.  j^y  complained  of  in  the  judgment  itself.    The  party  stated 

JftckMa  all  which  he  relied  upon  for  error  within  the  30  days,  which 

j^^  was  a  substantial  compliance  with  the  statute. 

Motion  deoiei 


Jacksoni  ex  dem.  Prinolis  and  Prindlb,  against  StilbS) 

Lttle,  tenant. 

The  lenor  in  The  defendant  made  an  affidavit  thus :  <<  That  do  actual 
nSi^and  of  ^u*^'  ^^  ^^®  lessors  of  the  above  plaintiff,  or  either  of  them, 
eoone,  to  an-  has  been  committed  by  this  deponent ;  and  that  he,  this  de- 
eonMnt'^6,  poueut,  is  advised  by  his  counsel,  and  verily  believes  truly, 
but   uniy  on  ^h^t  this  ejectment  may  involve  a  question  between  tenants 

nppucation  to 

the  oonrt        in  common ;"  and  his  attorneys,  instead  of  the  common  con- 

mdaioonwnt  ®®^*  ™'®'  ^^^  ^P  *  special  one,  which  after  proceeding  in 
raio  K7  tenant  the  usual  form  to  the  words, ''  plead  thereto  not  guilty,"  lan 
nnd ofruie  for  thus :  ^'  And  upon  the  trial  of  the  issue  confess  lease  and 
fato^t**  ^^  entry,  and  also  ouster  of  the  nominal  plaintiff,  in  case  an  a^ 
tual  ouster  of  the  plaintiff's  lessors,  by  the  defendant,  shall 
be  proved  at  the  trial,  but  not  otherwise,  and  insist  upon  the 
title  and  such  actual  ouster  only ;  otherwise  let  judgment 
be  entered  for  the  plaintiff  against  the  now  defendant  John 
Stiles,  by  default ;  and  if  upon  the  trial  of  the  said  issu^ 
the  said  David  (the  tenant,)  shall  not  confess  lease  and  en- 
try, and  also  ouster  upon  the  condition  aforesaid,  whereby 
the  plaintiff  shall  not  be  able  further  to  prosecute  his  biU 
against  the  said  David,  then  no  costs  shall  be  allowed  for 
not  further  prosecuting  the  same,  but  the  said  David  shall 
pay  costs  to  the  said  plaintiff  in  that  case  to  be  taxed.  And 
it  is  further  ordered,  that  if  upon  the  trial  of  the  said  issue  a 

ve/dict  shall  be  given  for  the  said  David,  or  it  shall  happen 
that  the  plaintiff  shall  not  further  prosecute  his  said  bili,f<v 
any  other  cause  than  for  not  confessing  lease  and  entry  and 
also  ouster  subject  to  the  condition  aforesaid,  then,"  ^ 
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The  defendant's  attorney  signed  this  special  consent  rjle 
with  a  duplicate,  and  tendered  it  to  the  plaintiff's  attorney, 
requesting  him  to  join,  at  the  same  time  delivering  to  him  a 
copy  of  the  above  affidavit,  and  showing  to  him  the  original 
The  plaintiff's  attorney  refused  to  join  in  the  rule. 

Willardj  now  moved  for  leave  to  enter  into  a  special  con- 
sent rule  as  above  drawn.  He  cited  Adams  on  Ejectment^ 
236 ;  Jackson  v.  Denniston^  (4  John.  Rep.  312)  Langen- 
dyck  et  ux.  v.  Burhans,  (11  John.  461,)  2  Archbold,  47.  He 
said  the  lessors  of  the  plaintiff  ought  also  to  pay  the  costs  of 
this  motion  for  not  accepting  the  tenant's  offer  in  the  first 
instance. 

S.  Sievensj  contra,  cited  Oaies  v.  Brydon^  (3  Burr.  1897,) 
Jackson  v.  Lyons^  (18  John.  398,)  and  7  Modem  Rep.  39, 
per  Holt,  Ch.  J. 

Curia.  If  the  plaintiff  was  bound  to  accept  the  special 
consent  rule,  he  doubtless  ought  to  pay  costs.  But  we 
think  he  was  not  bound  to  do  this.  Entering  into  a  special 
consent  rule  is  not  a  matter  of  course,  but  should  be  on  a  spe- 
cial application  to  the  Court ;  especially  where  the  affidavit  is 
so  general  and  loose  as  the  one  which  was  served  upon  the 
plaintiff's  attorney.  We  grant  the  application,  without 
costs. 

The  following  rule  was  entered : 

^  On,  &c.  ORDERED,  that  David  L.  Ljrtle,  the  tenant  in 
possession  of  the  premises  in  the  declaration  of  ejectment 
mentioned,  have  leave  to  enter  into  a  special  consent  rule,  - 
requiring  him  to  confess  lease  and  entry  at  the  trial,  but  not 
ouster  also,  unless  an  actual  ouster  of  the  plaintiff 's  lessors, 
or  one  of  them,  by  the  said  David,  shall  be  proved." 
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v. 

LyUt. 


4i4  CA4NBS  a  THfi  6UPRBMB  COUN 


Bo 


rco 


Ptt^tB  ^  A®  iuatler  of  BotcE|  collector  of  Fort  Akn,  againd 

RussBLLi  treaBaier  of  Wabhimoton  county. 

A  town  col-      Streeter  haying  an  unliquidated  claim  against  the 
pay    moneys  cbiinty  of  Washington,  assigned  ii  for  a  valuahte  contra 

w^t^  ud  *^^"  ^  ^^^  "^^^  pre^nt^d  the  dlalto  to  the  bbartt  of  dbtjem 
ehargo'  it  in  soiis  iM  H  #as  Audited  by  them  at  |193  96.  Doty,  at  this 
tS*ilSter.^'^  ^ome  tBiMs,  g^r6  notfce  to  the  totihiy  tUBdSfure*  And  tfie  stt 
A  oonnty  pfelriSoA,  that  h6  M^As  the  assigtitee.  Oh  the  Bth  Jan.  1888, 
•in;  to   pay  he  i^rb^nbd  the  dt'count,  as  audited,  to  J36yce,  the  colics 

"nt°  wnJlJ^ii  ^'  ^^  ^^^  ^°»  ^^^  P^^^  ^^>  *°<^  ^^  the  11  th  Feb.  1824  in 
liaUo   to    an  his  settlement  with  Russell,  the  county  treasurer,  claimed 

^  Mandamns  ^  ^^^^  *  Credit  oF  this  sum.  It  was  credited  accordingly, 
doM  not  lie  ekcept  fs  09,  whick  the  treasurer  held  to  answer  a  certain 
has  rane^l^  order  for  that  amount  drawn  on  him  by  Streeter  in  favor  of 
•^^  Me  iforv^)  on  the  16di  of  Sept  1820.    Onthl^fihet^ 

Willard  moved  for  a  mandamus,  to  compell  Russell  to 
credit  the  whole  sum  paid  by  Boyce. 

Per  Curiam.   4rtie  town  collector  has  hd  right  to  ^f  off 

claims  upon  the  county  in  (his  manner.      ft^  ihliSt  pa^  all 

the  money  which  h\B  collects  to  the  county  treasurer,  eix^pt 

in  those  cases  wherein  he  is  otherwise  directed  by  statute. 

Doty  might  have  had  his  action  against  the  treasurer  had 

he  refused  to  pay  him  without  sufficient  cause.    'I'he  rale 

iSy  that  when  the  party  has  a  remedy  by  action,  this  Court 

will  not  interfere  by  mandamus.    Boyce  does  not  come  for 

relief  as  a  public  officer ;    for  he  has  travelled  beyond  tl/e 

line  of  his  duty  ;   and  we  must  regard  his  acts  as  those  of 

any  other  individual; 

]U[6trdii  denied. 


dbBTiojBAiit  -Id  the  Conn  tif  Ofer  laiul  Terminer  of  <the  a  oonrt  of 
ctisaAj  iof  W^ufbiagtail.  7\he defiandMt  wasin^ictadw  the  Xer^Lnot 
Okntrt  ef  Oemani  ifiemam  nf  tbe  Ptooc^  £9ir  ieleiftiously  be  adjoarned 
posBia^  aenraml  iCBPlintarfeii  fawik  Stflflu  A  Circuit  C/Wit^  jq^^^^  w 'oth- 
and-CbiintQaf  076r  «ul  DeBmiiier,  were  duly  appoifnted,  te  erwiM  by  na- 
be  bidden  at  the  Qoott  hottse  ia  Ihe  town  of  8alea^  in  nomber  of  the 
fbe  ooQtAy  jof  HVraBhingtcm,  on  Hbt  1st  Monday  ef  J»a-  ^fficj^nt"^ 
ary,  1821:;  «tt  wMok  da^^  Jadg^  WAi.w9o»rK  eppearai,  nx^e  a  quo- 
ooud  tipesed  tdie  "Qticuit  <}oiirt,  and  proceeded  to  busineet  ^^n^at  Um 
theapein;  4iat  Jiailfaear  of  ithe  conntir  ffadgee  arri^^  diiRing  f^^^o^"^^^ 
Ifaatt.day.  -Oa  ^Hbe  radjoummenst  of  the  Circuit  Coart»  on  And  when 
Monday  evening  ibe  CSaEcuit  Judge  discheurged  the. grand  ^ora^tiu 
jury,  on  theaappoaition  fltat  the  Oyer  and  Teiiminer  could  the  third  day 
not  be  adjourned  by  ihim,  or  be  opened  on  a  subsequent  day.  ^a  then  open- 
On  Wedn^day,  WanrpEaLi.  and  Spbagixb,  two  of  the  eoim-  **^  ^  ^^  ^7"^^ 

and    terminer 

ty  Judges,  appeared  and  toolc  their  seals ;  and  the  Oyer  and  convicted 
and  Terminer  waathen  opened,  for  the  first  time*    The  prir  ^^ ^  ^ha^£e 
saner  pleaded  (net  guilty:;  and,  on  tsial,  &e  jury fouaad  a  veiw  proceeding 
diet  of  ^Ity.    The  counsel  for  die  .panosoiier  then  momd  in  T^^**"  "*" 
anreat  of  indgmeint,  fon  the  ground  -that  the  Court  was  ir«-  ^^^  theconrt, 

•^  on     certioraiiy 

legnkirly  hdlden,  and  had  no  iponrer  to  try  hun.  A  ouyori-  ordered  a  mie 
tycif  the  Court  of  Oyer;and  Terminer  decided  the  jprooeed-  p^e^^*w 
'  ings  were  regular,  but/at  the  suggestion  of  the  Circuit  Jodgq,  »  to  prevent 
who  dissented  from  that  opinion,  they  suspended  the  judg-  ^^a  plea  oir 
ment  and  diieoted  >tfae  iDistrict  JLttomey  to  remove  the  re-  ^yterfoi*  cm^ 
cord  into  this  'Court,  to  theendithat  the  question  might  be 
determined  lieie. 

J.  S4  LaAropi  .District  Attorney.  The  mnniber  of  Judges 
neeeseary  to  constitute  a  Court  oif  Oyer  and  Terminer,  did 
not  arnte  till  Wednesday ;  and  the  only  ^u^otoi  is,  ti^he- 
rthertheiQenQh  of  that  Court  nnist  be  full  jrt  tbsB  precise  day 
appointed  lAnrihalding  the  Comrt ;  or  whethtolit  be  Mftaeilt 
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ALBANY,    if  80  at  a  subsequent  day  during  the  Circuit    The  statute 
FeV.1824.     provides,  that  if  the  Circuit  Judge  shall  not  arrive  at  tlie 


The  People    day  appointed,  before  4  o'clock  P.  M.  the  Sheriff  or  Clerk 
BradweU.     °^J  adjourn  to  9  o^clock  A.  M .  of  the  next  day,  and  at  aoy 
time  before  8  P.  M.  of  the  2d  day,  the  Circuit  Judge  tdbj 
open  his  Circuit,  and  a  quorum  of  the  Oyer  and  Terminer 
may  open  that  Court ;  (sess.  46,  c.  182,  s.  8, 1  R.  L  337.) 
The  6th  section  of  the  act  concerning  the  Supreme  Court, 
(1  R.  L.  319,)  provides  for  adjourning  that  Court ;  and  pro- 
vision is  also  made  by  another  statute  for  adjourning  the 
Courts  of  Conunon  Pleas.    (2  R.  L.  147,  s.  7.)    The  sta* 
lute  (sess.  46,  c.  182,  s.  9,)  authorizes  a  Court  of  Oyer  and 
Terminer  to  be  holden  at  the  time  and  place  of  holding 
the  Circuit    True,  there  is  no  express  provision  for  ad- 
journing the  Oyer  and  Terminer,  by  reason  of  the  absence 
of  any  of  the  Commissioners,  other  than  the  Circuit  Judge. 
The  legislaturc  did  not  deem  this  necessary.    They  evi- 
dently consider  the  Court  a  kind  of  incident  to  the  Cir- 
cuit,  an  adjournment  of  nrhich  carries  the  Oyer  and 
Terminer  with  it.    This  appears  firom  thdr  having  pio- 
vided  for  an  adjournment  of  all  the  other  Courts,  withoot 
noticing  the  Oyer  and  Terminer.    No  notice  of  holding  a 
Court  of  Oyer  and  Terminer  need  be  published,  though 
otherwise  as  to  the  Circuit  Court ;  (sess.  46,  ch.  182,  a.  6 ;) 
nor  can  the  Circuit  Judge  appoint  the  Oyer  and  Terminer 
at  any  other  time  than  that  of  his  Circuit.    The  power  of 
appointing  special  Courts  of  Oyer  and  Terminer  is  reserved 
to  the  Governor  and  Senate.    (Id.  s.  9.) 

J.  Williams,  for  the  prisoner.  The  case  presents  a  Ci^ 
cuit  Judge  opening,  his  Court  on  the  first  day  of  the  Cir- 
cuit, announcing  that  no  Court  of  Oyer  and  Terminer  can 
be  holden  for  default  of  the  other  Conunissioners,  who  ap- 
pear two  days  after,  overrule  him,  and  proceed  to  the  trial 
and  conviction  of  the  prisoner.  The  acts  of  1813,  and 
1823,  which  have  been  cited,  are  the  same  in  substance,  00 
far  as  they  relate  to  adjournments.  The  Court  of  Oyer  and 
Terminer  which  has  existed  for  centuries,  and  exercised 
the  most  important  powers,  is  not  very  aptly  considered  t 
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mere  incident  to  the  Circuit  But  suppose  it  to  be  so,  it  was 
then  dismissed  by  adjourning  the  Circuit  from  day  to  day, 
without  noticing  or  continuing  the  Oyer  and  Terminer. 
The  position  on  the  other  side,  would  pllbce  that  Court  en- 
tirely under  the  control  of  the  Circuit  Judge ;  and  in  this, 
be  inconsistent  with  that  part  of  the  act  which  makes  Judges 
of  the  county  Court  Commissioners.  It  is  admitted  that 
the  statute  contains  no  express  provision  for  adjournment ; 
and  if  there  is  an  implied  right  to  adjourn,  it  was  not  exerted. 
If  a  Court  is  not  holden  on  the  day  fixed  by  law,  it  has  no 
iurisdiction.  This  is  so  considered  by  the  statute,  which 
carefully  provides  for  adjourning  all  the  other  Courts. 


44"^ 


ALBANY) 

Feb.  1834 

■  ■      ^ 
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V. 
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Lathnyp^  in  reply,  said  that  no  evil  could  arise,  from  con- 
sidering both  Courts  continued.  The  Oyer  and  Terminer 
cannot  be  holden  except  during  the  Circuit,  and  the  jurors 
who  are  returned  for  this  Court  are  to  act  as  jurors  of  the 
Oyer  and  Terminer.  This  is  another  feature  in  the  statute 
showing  an  intention  to  make  the  Oyer  and  Terminer  mere- 
ly incidental  to  the  Circuit 

Curia.  There  is  no  express  provision,  in  the  statute,  finr 
adjourning  in  a  case  like  the  present ;  and  we  think  there 
is  no  implied  power  to  adjourn.  The  proceedings  of  the 
Judges  were  coram  non  jtulice,  and  void ;  and  we  advise 
that  the  prisoner  be  arraigned,  plead,  de  navoj  and  be  tried 
at  the  next  Oyer  and  Terminer  for  Washington  county. 

Lathrop^  suggested  that  as  the  record  was,  he  might  be 
embarrassed,  on  bringing  up  the  prisoner  at  the  next  Oyer 
and  Terminer,  by  a  plea  of  auterfois  convict,  and  submitted 
whether  the  Court  would  not  direct  a  rule  to  be  entered, 
setting  aside  the  proceedings ;  and  the  Court  directed  the 
Oerk  to  enter  a 

Rule  accordingly. 


Ml  ltt4 


V. 


iiM  dfidft.     A.  Siitnbif I  i^M^red  Tolr  a  M^MOM  ttt  Ikrf^ 

Tit  for  a  nfer- 

•nee  need  not        -^    «-    -♦ 

■tate    wbere     S.  JIf •  BopkitiSj  ooBtn^  olfectod  thai  tk»  afltefit  oe 
y£  ^"'"'^  ^  wMxdi  tlia  motion  ivu  fiDOOded,  did  ncK  ftatto  ivtv^Ai 

i^me  klaid*    Efe  «iled  jSKef^iPOBri  ^^  2Veiii|»«rt,  (U  Ma 

406.) 

WooDWORTH,  J.  I  think  it  should  appear  by  the  affida- 
vitHiw&at  €o«int|r Ae TOnue  18  laM ;  etherwiae  wecamiot 
166  Aat  Ihe  nfereei  veiidd  thmc^whkki  isaooeaBaijryby  tin 
eaae  ^iteil.    I  beliere  the  pmdifte  has  heeai  to  atale  the 

•flirmBiKLAifD,  J.  I  do  not  see  why  tUs  ahoakl  be  ietat 
ed  necessary  in  the  first  instance.  It  is  true,  that  by  Ae 
case  cited,  the  referees  must  reside  in  the  county  where  the 
VfkMb  is  kid;  btitif  theiefeiees  nasMdin  l|ie  notice  do 
Bot^  in  fiict,  lesidb  th^roi  it  aeeaiff^e  me  to -be  nioie  piopedy 
mattiBr  of  obieotioa  for  die  other  side. 


BATA«B,Oh.  J.  The  gireatolgeot  is  to  haiFe  an  establish- 
ed and  Tmifomi  role  on  flds  sul^ect.  The  ]xractice  hereto- 
fore seems  to  have  been  to  state  the  venue  in  the  affidavit 
en  wbich  the  motion  is  founded ;  and  I  se^  at^aeaeat,  no 
food  veeson  lor  departing  from  that  inaetiee. 

TfflB  CfoimT,  fl^terwards^  msntioned  that  they  had  oeih 
videred  further  of  the  jmctioey  and  they  tbou|^  it  uoaeoee- 
aary  to  state  the  venue,  in  the  a&davit. 

Motion  granted. 


or  ran  mam  ow  new  yqik-  40 

4tBAfitT, 

Hnuiwt 


4.T  the  last  tern^  on  affidavits  that  a  capiat  ad  respanr  Arrest  on 
dendut^  had  issued  without  an  ac  eiiam^  on  which  the  de-  ^^^  "^^ 
leiidaut  bi^d  been  arrested  but  refused  to  endorse.her  appeat-  The  sheriff 
aqce,  and  on  motion  in  behalf  of  the  plal^it^fl^  a  rule  was  SSSS^t  on^a 
obtained  that  she  show  cause  at  this  term  why  she  should  ^^p-  ^d  resp. 
not  file  commoi^  l^ul,  or  that  <he  plaiptiff  have  leave  to  flte  and  on  her  re* 
Ufoarher.  ftwingr  to  en- 

^^  *       ■      '  done  her  ap« 

pearancej    he 
&  A.  Pboif  Sm^  th»  XnOtlOB.  soflfored  her  to 

go    at    laifOi 

J  JL  TiUmghast  ^  Tolwttt  (A^eiaegr  ponerai,)  now  ^jn  ^^^; 
■hoiwid  cause.    Tbey  raid  affidayits  by  wbioli  it  appeiaml  ^^  "jJ^J 
ttiat  the  defendant  lias  been  arreffted  in  the  emiity  of  IMn-  the  court  or- 
waw^  and  dtat  she  ^SMd  ta  fsom^  fpeoial  bail  hf  go  Ip  2^^^[°^* 
jaUy  but  rsAiflsd  to  endorse  lier  ^ppenmn^  en  t^e  mpias; 
and  the  ShmlT  if  that  county)  aftef  det|^i|iing  \^k  in  cuato- 
dy  foi  a  day  dr  twa^  snifeyed  bei  to  go  |4  large,     ^he  hftfd 
been    arrested  by  a   Qieclal  ^kqputy   wlio  wi^  depufed 
to  aerra  the  prooess^  at  the  nA  md  niquast  of  tba  plaintiff; 
but  after  the  arrest  ha  delivee^  Im  ^Vf  f  ifito  th^  peiapoal 
oo^tody  oi  the  Shenft     The  Sttieriff  nftun^  \\i%  ^apU^^ 

They  wmarked  that  the  form  iif  the  pnocimt  in  this  Court 
was  brought  aver  60m  the  K.  B.  whioh  origiqdUy  Mo^- 
nisanois  of  no  aotiena  except  those  for  bf^ebe^  gt  tbe 
peace.  Other  action*  belonged  to  the  Ooimnm  Ple^  IK- 
limatety,  however,  the  K.  B.  allowed  ^rraata  of  any  ene  up- 
#n  theif  ptooess  fov  trespassi  and  on  being  bvaqghl  ipto 
Court,  the  plaintiff  might  declare  in  what  action  he  pl^aa^d ; 
and  thore  was  no  provision  that  the  Sheriff  should  lei  the 
defendant  go  at  largo  upon  his  giving  soitties.  Tb^Q  ^&nie 
the  statute  (Hen.  6.  c.  10,)  allowing  biMl  un  eettMn  causes ; 
but  it  could  not  be  executed  in  relation  to  the  piooe^  of 
tbc  K«  B*  bocause  that  did  not  al  vt^ys  specify  the  true  cause 
of  fiction.  Hence  the  statute  (13  Car.  2,  ^t  3,  c.  2,)  which 
provid«r^d  that  the  Sheriff  should  have  no  power  to  exact  bail 
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except  where  the  cause  of  action  should  be  truly  e: 
in  the  process.  To  satisfy  this  statute,  the  ac  etiam  was 
introduced.  It  was  adopted  by  this  Court,  and  oar  statutes 
on  this  subject  are  similar  to  those  of  England.  (1  R.  L. 
423, 4)  By  the  13th  section,  the  Sherifi'  is  required 
to  let  out  on  bail  all  persons  arrested  by  him  on  process 
in  any  personal  action.  By  the  14th  section,  if  the  true 
cause  of  action  is  not  expressed  in  the  process,  the  Sheriff 
is  to  let  the  defendant  out  of  custody  on  his  endorsing  an 
appearance.  Without  the  last  section,  the  Sheriff  would 
have  been  bound  to  let  the  defendant  out  of  custody,  on  her 
giving  bail.  This  section,  requiring  an  appearance  only  to 
be  endorsed,  was  intended  for  the  personal  benefit  of  the 
defendant;  and  the  party  may,  notwithstanding,  waive 
that  benefit,  and  give  bail,  or  go  to  jail.  She  had  an  elec- 
tion out  of  three  courses :  to  give  special  bail,  to  endorse  her 
appearance,  or  to  go  to  jail,  lliere  aie  particular  modes 
of  proceeding  against  prisoners,  which  the  defendant  might 
have  wished  to  avail  herself  of.  The  plaintiff  has  no  right 
to  complain.  The  writ  was  served  by  a  special  deputy, 
appointed  at  his  risk,  and  on  his  request  As  to  the  Sher- 
iff^ he  voluntarily  permitted  the  defendant  to  go  at  large; 
and  he  comes  here  with  an  ill  grace  to  ask  the  favor  of  being 
saved  from  a  suit  for  this  wilful  neglect  He  is  without  ex- 
cuse, for  the  defendant  was  willing,  and  offered,  to  go  to  jail. 
In  England,  the  Ck)urt  will  grant  the  Sheriff  no  favor,  where 
he  has  voluntarily  suffered  the  defendant  to  go  at  large 
without  bail.  (FidUr  v.  Preat,  7  T.  R.  109.  The  Ku^ 
y.  Sheriff  of  Surry,  id.  239.)  The  difficulty  was,  in  this 
case,  incurred  by  his  own  refusal  to  take  bail,  or  his  volun- 
tary neglect  to  carry  the  defendant  to  jaiL  Our  statute  in 
relation  to  the  right  of  the  plaintiff  to  file  conunon  bail,  is 
the  reverse  of  the  English.  With  us  tho  plaintiff  can  ap- 
pear for  the  defendant  only  when  special  bail  is  required. 
(1  R.  L.  324)  Nothing  appears,  to  show  that  the  Sheriff 
is  not  perfectly  responsible.  Let  tho  plaintiff  take  his  rem- 
edy against  him. 

[Sutherland,  J.    But  suppose  the  Sheriff  to  have  mis- 
conceived his  duty,  >ught  we  not  to  leieve  him  by  setting 
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tbe  pioeeedings  right  iL  point  of  foim,  where  no  poaaible  in*    ilbanti 
jury  can  arise  to  the  defendant?]  ^"^  ^^^ 


There  is  no  pretence  but  that  other  process  may  he  serv- 
ed on  the  defendant  Here  is  no  misapprehension  of  duty 
alleged.  It  is  not  pretended  that  the  Sheriff  did  not  know 
he  could  carry  the  defendant  to  jail,  and  detain  her  till 
she  endorsed  an  appearance.  In  reaUty,  it  is  a  voluntary 
escape. 

[WooDwoRTH,  J.  If  a  bail  bond  had  been  given,  could 
the  plaintiff  have  required  special  bail  ?  If  not,  then  the 
entering  an  appearance  now,  is  doing  precisely  what  the  de- 
fendant might  have  done,  had  the  Sheriff  acceded  to  the  of 
fer  of  a  bail  bond.  I  apprehend  that  entering  an  appear 
ance  with  the  Clerk  would  have  fulfilled  the  condition  of 
the  bail  bond,  taken  under  these  circumstances. 

Sutherland,  J.  I  am  not  prepared  to  say  tbat  because 
an  obstinate  old  woman  refuses  to  endorse  her  appearance, 
the  Sheriff  is  bound  to  take  her  to  jail.  If  he  prefer  let- 
ting her  go,  and  comes  here  for  relief,  in  a  case  where  she 
cannot  possibly  be  prejudiced,  I  see  no  good  reason  why  we 
should  not  order  an  appearance  to  be  entered. 

Savage,  Ch.  J.  What  injury  can  possibly  arise  to  the 
defendant  from  this  rule  1  I  do  not  see  what  object  there  is 
in  opposing  it.] 

We  do  not  wish  to  pay  the  costs  of  these  proceedings. 
They  were  irreguliir  from  the  first ;  and  tfie  expense  should 
fall  upon  the  one  who  committed  the  irregularity. 

[WooDwORTH,  J.  The  defendant  offered  to  give  bail  to 
tbe  Sherifl^  which  was  refused.  The  Sheriff  took  a  course 
which  was  less  rigid,  than  the  or.e  offered.  It  seems  to  me, 
that  to  deny  this  rule  would  be  ii  allow  form  to  prevail 
over  substance.] 

Though  the  Sheriff  let  the  defendant  oat  of  custody  with- 
out  bail,  if  he  have  her  at  the  return  of  the  writ,  it  is  enough ; 


T. 
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/*^^^  riff  should  have  retaken  the  Asfendaali  The  hMny  a  4ei 
fendant  go  without  taking  bail,^  is  not  such  a  yoluntary  es- 
cape ar  will  prevent  the  Sheriff  from  retakmg  him,  and 
baring  hrs  body  at  ttie  letum  of  the  process.  (Per  Asinnsi; 
J.in7T.lL239:) 

WboDWORTH,  J.  I  Adnk  it  iaferaiUar  firom:  the  oteam^ 
stances  of  this  case  that  the  Sheriff  misconceived  the  ]» 
cise  line  of  conduct  which  he  had  a  right  to  pursue  in  order 
to  eompei  the  endonemesl  of  a»  appeara&ea 

Rule  ahsolQte. 


ShebmaNi  by  his  guardian  E.  Smith,  against  Jambs 

McNiTT. 

One  of  MTena  Ingills  moved  for  judgment  as  in  case  of  nonsuit,  on  the 
5*^6*  Mme  ^^^^^^  affidavit  that  this  cause  had  been  noticed  for  trial  at 
plaintiff;  and  the  last  Washington  Circuit,  where  the  venue  was  laid,  tat 
■ame  d^enee,  though  called  in  its  ploce  ou  the  calendtff  was  not  tried 

waa  tried,  and 
Terdict  for  do- 

fendant  The  S>  Stevens^  contra,  read  an  affidavit  of  the  plaintiff's  at- 
dined  trybir  ^^^^^Y  i^  these  words :  "  That  a  cause  in  favor  (rf  the  above 
the  other  plaintiff  agahist  one  James  Wilson,  of  the  same  nature,  and  for 
made  a  ease  in  ^he  sanxa  cause  of  action,  and  in  which  the  same  defence  was 
ud^e  Cout  P^^^^^  ^  ^  thiacause,  was  triedat  the  last  Circuit  in  Waflh- 
deniedthemo-  iigtoocouoty,  and  ai^xdictwasfouud  for  the  defendant;  that 
^t  ^aa  m  ^  ^^^^^  ^^^  ^^  soade  in  said  cause,  and  is  noticed  for  aiga* 
oaae  of  nonrait  ment  at  the  present  term  of  this  Court ;  that  when  the  verdict 

in  the  othen.     .      ■  .  ■  •        -mxi  «  •     <■  a  • 

Bat        to  111  the  said  cause  against  Wilson  was  given.  Ibis  eaponeat  t» 
thT^   ^^  ^*^  jm^mee  amd  kMring  of  the  defemdanfi  cmmUa) 

whieh   aeenie 
in  the  othera 

StoSTof  the      ^"^  '^*  *■  "***"»^  *"  "l»tion  to  ooita.    At  this  term  hi  J^dtm  e*  *« 

fint,  the  plain-  Bridgen  et  oL  ▼.  Van  Woert,  and  The  Sa$iu  ▼.  Tk€  Same^ 

tiff  dionld  ap* 

priie  the  de-      X  Jlr  VtrUa,iB9ved;fbr  j|id|aeiitiain«fae'«fiiiBaall 

lendanta  of  hia 

bt^tion    not      (jr.  if.  jr^,j^aj,  eontra,  oppoaed  on  giwmd  (dmBKr  to  that  tiJtar  h  *• 


cr  ram  mjLTM  eir  msw  fou. 
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trying  lhi»  caniBe  bdbre  he  eaald  get  fin  opinhm 
of  th0  Skq^veiiiB  OdutI  as  to  the  toffieiency  of  the  defence 
80t  up  in  the  said  cause  which  hod  been  tried,  as  the  defence 
Ib  6Mb  eause  was  the  same ;  Mof  the  defence  in  this  caiLse 
dl9pend9  predeefy  nptm  the  same  question  cts  the  defence 
in  the  9aid  cause  offainsi  the  said  WUson^  which  was 
tried."* 

The  Ceurt^  were  inclined  to  grant  the  motion,  at  firsts  fof 
want  of  the  last  sentence  of  the  affidavit,  which  is  in  ital- 
ics; but  on  this  being  added  by  the  plaintiff  %  attorneyi 
diey  were  clear  for  denying  the  motion  with  costs. 

Motion  denied. 


Feb.r83t. 

■    *        ■    I  M 

Aelpt 


jwittdpal  eaoei  Irat  it  not  aiipaubigf  that  the  plaintiff't  attorney  or  oonnsel 
gvre  Botiee  te  the  deiMhurt^  oHemej  er  eomeel,  tiiat  he  thoald  not  try 
th<i  taaM  depentogoathe  mne  i»i«t  with  theene  tried,  tm  oocyis  tbengh 
they  denied  the  defendutt'enelioo*  ordered  the  phintUTle  pay  the  carts  of 
the  attendance  of  the  defendant'e  witneeMe^  at  the  Gjceni^  fran  tha  elew 
ef  the  fini  trial,  until  the  Circuit  adjourned. 


BaaDVTBnT  agmnsi  Phklm. 

So  DAM  moved  for  an  attachment  against  the  defendant| 
for  non-payment  of  costs.    He  produced  an  original  rule  in  are^he*oh! 
this  cause,  of  the  last  October  term,  as  follows :  "  On  motion  **f  •<*»  when  a 

«  ^  rule       ordera 

on  the  part  of  the  defendant  in  this  cause,  for  judgment  as  them  to  be 
in  case  of  nonsuit,  and  after  hearing  counsel  for  both  parties,  ^^he  original 
ordered  that  the  same  be  denied  with  costs" — a  taxed  bill  of  n^«  wae 
costs ;  and  an  a^davit  of  R  W.  that  da  the  11th  Feb.  1824,  JSJ^'wto  ^ 
he  delivered  to  the  defendant  copies  of  the  rule  and  taxed  ©ijf^l^^w 

-  ,ii         J         1  witn  a  tazec 

DUi,  and  at  the  same  time  showed  him  the  original,  and  de-  hill    of    the 

— *■ *"10f 


^j^  •Q^  ^Buud  made  er  the  eoala*  mhidi  henteed  to  pay. 

The  party,  in  such  a  caM,  ia  not  allowed  30  daye  within  which  to  pay  the tt. 

Twenty  daye  am  allowed  only  where  the  phifaitiff  b  allored  to  atipalate  to  try  Ue 


CB  payment  of  ooata. 
Foi 


orm  of  the  power  ftom  the  attorney  to  demand  coita. 


u. 
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▲LBAKT,    xnanded  the  costSy  which  he  neglecled  to  pty.   Th3  damaad 

Feb.  1824.    ^as  made  pursuant  to  a  power  of  attorney,  (signed  by  th« 

Oakley      defendant's  attorneys,)  in  these  words :  ''  We  hereby  author* 

00^^      ize  and  empower  E.  W.  to  demand  and  receive  the  amount 

of  the  foregoing  bill  of  costs  of  ten  dollars  and  fifty  one  cents 

of  A.  P.    Mr.  P.'s  payment  of  said  sum  to  ]^.  W.  will  be  in 

•         full  discharge  of  said  costs.    Feb.  9,  1824." 

S.  Sherwoodf  contra,  relied  on  what  was  said  by  the 
Court  iu  Brooks  v.  Hufit,  (3  Gaines*  Rep.  95,)  "  that,  in  aU 
cases,  the  period  within  which  costs  are  to  be  paid  is  20 
days.''  These  have  not  expired  since  the  demand ;  and  the 
motion  for  the  attachment  is  premature. 

Sudam^  in  reply.  The  rule  as  laid  down  in  that  case  is 
too  broad.  It  applies  only  to  the  plaintiff  where  he  is  al- 
lowed to  stipulate,  after  a  default  in  not  bringing  on  his  cause 
to  trial  at  the  Circuit,  on  payment  of  costs.  (Beg.  Gen.  0«> 
lober  term,  1802.  WUmare  v.  Rtissell,  3  Caines*  Bep.  13K.) 
In  all  ottier  cases  the  costs  must  be  paid  instanter. 

Curia.  The  defendant  is  mistaken  in  supposing  he  had 

*^  days  after  the  demand  within  which  to  pay  these  costs. 

The  rule  upon  which  he  relies  does  not  apply  to  this  casa 

It  is  confined  to  costs  which  are  due  from  the  plaintiff  when 

he  is  allowed  to  stipulaie  to  go  to  trial  on  payment  of  coslfl^ 

upon  the  defendant's  moving  for  judgment  as  in  case  of  non* 

suit 

Ruld  granted. 


Oakley  against  Beckeh. 

Peckham  against  The  Same. 

-rhe  pliio-  Judgment  for  the  plaintiff  in  each  cause.  kJLfa.  in  fa- 
my.  CitTthJ  vor  of  Peckham  was  delivered  to  the  Sheriff  April  89th,  1823, 
wDMot  of  the  lor  $1000  debt  and  $15  25  costs ;  and  afterwards  the  Sheriff 

MMldlBtf  .kI*- 

tera/L/a  af- 
ter it  H  placed  in  the  sheriff's  hands,  to  as  to  make  it  correspond  with  the  judgment  raeordt 
without  enterin(|r  a  ruie  for  the  purpose. 

Though  a  >L/a.  be  Toidahle  for  variance  from  the  recoid»  the  defendant  ajopue  can  aoft 
to  set  it  aside. 

A  jndgment  crediUir  in  another  soit  has  no  right  to  do  thiii 
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noamA  another  ji. /a.  in  favor  of  Oakley,  for  2(1454,  debt,  albam t, 

and  $16  34  costs.    The  Sheriff  hairing  sold  the  personal  ^^  ^^^ 
property  of  the  defendant,  and  that  not  being  sufficient  to      OftUty 
satisfy  the  executions.  ~   ' 

A.  Vanderpoel  moved  that  he  apply  the  proceeds  first  to 
the  satisfaction  of  the  junior  execution ;  and  one  ground 
vbich  he  took  was,  that  after  the  senior  execution  was  de- 
livered to  the  Sheriff  the  attorney  for  the  plaintiff  therein 
altered  it,  from  $15  26  to  $14  76,  costs,  so  as  to  make  it 
correspond  with  the  judgment  record.  The  attorney  had 
sent  the  record  of  judgment,  which  was  by  confession^ 
by  mail  to  the  Clerk's  office  with  a  bill  of  costs  to  be  taxed, 
and  without  hearing  fiom  it,  issned  hisJL/a.  sapposieghis 
bill  bad  been  taxed  as  he  had  made  it  out.  Having  been 
taxed  at  less,  the  alteration  became  necessary.  The  defen* 
dant  did  not  consent  to  the  alteration  at  the  time  it  was 
made ;  but 

Bushnel^  contra,  read  an  affidavit  showing  that  he  after- 
wards consented  to  it,  in  writing. 

Vanderpoel.  A  writ  cannot  be  altered  in  the  Sheriff's 
hands  .by  consent.  There  should  have  been  a  mle  to 
amend. 

[SirrHERLANB,  J.  But  can  a  third  person  avul  himself 
of  this  irregularity  ? 

WooDWORTH,  J.  If  the  Sheriff  had  sold  without  any  aU 
teration,  we  should  have  amended  the  jf.  fa,  on  the  plain- 
tiff's application.] 

Vanderpoel.  True,  if  this  had  been  a  mere  misiake^  but 
it  is  not  90.  The  variance  is  owing  to  the  party's  own  cul- 
pable precipitency. 

[WooDwoRTH,  J.  I  do  not  ff:e  how  this  variance  can 
work  any  injury  to  you.] 


nf  TERBUFmB  uram 


AxmAWTf       Vknditrp0ek   >*«m  not  «vmM  tftat  thf  CovthaiPtiMr 
^^^^^^^    giiMHi|hvaslD>a]paiit4tlHMiiBM0iicaiiB0lt^ 
tege  «f  fofili  «n  megukunly* 

[Sutherland,  J.    It  seems  to  me  the  defendant  had  a 
Rgbt  to  ituffm  it  at  any  Ivae^] 

FaHHfef]m€&.    I  had  mpftmai  IHMqMim  t..  JBNtiiii^ 

(Bum.  SQfi^)  m  dinct  autfaoiity  ia  aappcarl  of  this  affikar 
tion;  «r^  ad  any  ntfe>  Ibai:  the  plaiotiircaa  arad  the  ptkih 
eaace,  whidi  wa  alaim,  only  by  n(0Ckm  to.  amend,  m  P7* 
menl  of  the  ooata  of  this  motioiL 

Ha  Goiitt  daaiad  fbe  awlieii  witk  oQal&i 


MotuHataiii 


EUmmond  and  Campbell  against  Mather  and  Mathbi* 

Two  write  of      G.  p.  KiWKi^Avih  moved  to  aet  aside  the  ji  fiuinU^ 
Mm  on  ^  cause  which  had  issued  against  the  defendants'  property  in 
•*»•  .  i"^-  the  county  of  Otsego ;  and  one  ground  which  he  took  was, 
iwvDi  oountieo  tt^at  a  Ji  ff^  bad  pieviousky  isaued  ip  tbe  aaoie  cpiue  into 
irf^tho  nma  ^y^e  coUnty  of  Herkimer,  returnable  at  laat  Oelobcr  tm, 
which  had  been  levied  on  the  defendants'  property,  and  be- 
fore the  sale  under  the  first,  this  ji/x.  was  ifwied  into  Ot- 
sego^ retuomitble  at  this  tenn  i  so  that  there  weie  two  writs 
o{fi.fa.  running  at  the  same  time,  in  two  difoent  GoanlieB> 

4*  C^ikling^  contra  to  show  that  this  was  correct  pvao- 
tiQ6|  eited  2  Tidd«  912, 1  An^hb.  216^  2  DuoL  771. 

The  books  )f  practice  agree  that  this  is  regular. 

Motion  denied. 


ovrasB  4mft)ra  or  trftr  ««& 


Ow  motion  iiv  judgaieDt  as  ia  OMe  of  nottimiti  tot  aol  ^ 
ing  to  trial  at  the  Otsego  Cirouit,  in  Scptaaber  last,  it  was  ^^  J 
opposed  on  the  groiud  thatit  had  been  the  {xactico  of  the  on  the  emien- 
Circuit  Judge  in  that  couat3r>  at  the  fonner  Circtiit%  to  eaU  ^'^^^ 
over  the  calendar  on  the  first  day  of  the  Cifcait,  hut  not  t^  cait,  bat  not 
take  it  up  in  order  till  the  second  day ;  that  such  was  the  ^^Inb!  it  !>»» 
case  at  the  last  September  Circuit,  though  the  Judge  did  not  ezonM  against 
declare  that  he  intended  to  adopt  the  same  practice  as  for-  jodgment  as  in 
merly ;  and  the  rssaae  was  not  readied  at  the  subsequent  ^  ^lat^the 

calL  nsoal  praoUoe 

at  the  ciienit 

H.  Lathrop^  for  <he  motion.  ^^  ^^  fj^ 

calendar      on 

L.  BetrnMsif,  contra.  the  fim  day, 

witaonft    'tak- 

Chiria.  We  cannot  recognize  any  sucli  practice  as  is  con-  ^./f^ew^ 
tended  for.  The  Judge  gave  no  intimation  that  the  first  J^  Sf^Sl 
call  of  the  calendar  was  considered  by  him,  merely  informal  not  consider 
or  irregular.  We  must  take  it  to  have  been  the  regular  and  JJljS*'  ^ 
ordinary  call.  It  was  the  duty  of  (he  plaintiff  to  have  been  «™i|y  mIL 
ready  for  trial,  when  his  cause  was  first  called. 

Motion  granted. 


■^^fcM^^I    II  ll»     *«*«*■** 


Brown  and  Ives  (^gainst  Osbobne. 
Chr  motion  iat  judgment  as  in  ease  of  nonsnit,  on  thto     Theofficeof 


conmiisBionen 


ti8Uala£Mavit,itwa8ol9ected,thatthejiiralafthe«ffidav 

«ra8  sabicrtbed,  '<  O.  M.  G.  cominissioner  under  act  JMth  vits,  Ac,  nn- 
Maich,  tBLS/^  This  commissioher  resided  in  fliex^lty  of  isis^^'irthe 
New  York.  A  certificate  of  the  Secretary  of  IStote  was  <>i^«  became 
txioduced,  thift  the  Govemor  and  tSenate  ioA  appointaA  ^mpobtsMnt 
iMmmnssioiiersfor  that  city ;  and  die  question  wu,  whether  ^J^^^^g^ 
*this  iraeatdd  the  efflce  of  cmnniisridBer  tiUder  the  act  of  the  dtiee,  on- 
24th  March,  1818  in  cities.  (Yid.  sess.  41,  cb.  6St,  and  sess.  im^  ^  "^ 
46,  ch.  197,  s.  1, 4) 
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ALBANTi        Curia.    We  think  the  office  became  Tacant  bf  the  ap 
F«i».  1694.    pointmenta  under  the  act  of  1823.    The  second  prwm  m 


i^paito  the  4th  section  of  this  act, /Ao^  no/Aiiij' m  thaiseeiimiAM 
apply  to  commissioners  in  the  cities^  relates  merely  to  the 
mode  of  appointment,  and  exclndes  them  from  the  opentioa 
of  the  second  proviso.  When  new  commissioners  were  ap- 
pointed for  the  city,  under  the  first  section  of  that  act,  the 
old  commissioners  went  out  of  office,  by  the  ninth  article  of 
the  constitution. 

Motion  granted 


A  court  of 


Ex  parte  Bassstt. 

C.  F.  Inoalls  moved  for  a  mandamus  to  the  Judeeeof 
eommon  pleai  A®  Court  of  Common  Pleas  of  Washington  county,  com- 
^i^  "^'  "*  manding  them  to  vacate  a  rule  made  by  them  setting  aside 
tion,  to  wt  a-  a  report  of  referees  in  a  cause  before  them  in  which  Bassett 
Jf  ****AfS  was  plaintiff  and  M.  H.  &  A.  S.  White  were  defendants^ 
upon  the  and  that  they  affirm  the  report  which  was  in  favor  of 
Mfounded  on  Basset ;  and  one  point  made  was,  that  the  Common  Pleas 
title  tertimony  in  setting  aside  the  report  proceeded  upon  the  ground  that 
who  isL  their  the  principal  witness  sworn  before  the  referees  in  belialf  of 
nSrSediwr**  ^®  plaintiff,  and  oh  whom  they  principally  relied,  was  not 
So  of  the  a  credible  witness.  There  was  evidence  before  the*referee8 
jory.     ^    *  ^^'  ^^'^  against  the  credibility  of  the  witness. 

And    this 

interfoM,  to  Ingolls  remarked  :  It  is  the  peculiar  province  of  referees 
di^uSn  **hy  ^  J"**fi^  ^^  *®  credibihty  of  witnesses.  They  are  suhrtitat- 
mandamiiB,  ed  for  a  jury,  who  are  the  exclusive  judges  of  credibility; 
may ^£mk^  and  no  GouTt  has  the  power,  because  they  diffisr  fiom  them, 
common  pieaa  fo  Set  aside  the  veidict  The  office  of  a  referee  and  juiy- 
UnieM  it  be  uun  aio  ptscisdy  similar.  It  is  to  pass  upon  matteisof 
Ldmittin''  ""1?  ^^  ^^  ^^^^^  the  determination— not  the  facts.  If  thispo- 
so  doubt ;  io  sition  be  correct,  the  Court,  ui  setting  aside  the  report  of  tbo 
l^m^for ''c£^  xefeiees,  have  manifesay  infringed  upon  their  piovince.  B 

cretion. 

WheM  u  Inferior  jariidiotion,  haTfaig  a  discretion,  haa  proceeded  to  exereiie  it,  thii  cour 
will  not  Mntffol  it. 
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is  not  pretended  that  any  principle  of  law  has  been  fiolaled    albaiyT| 
by  the  referees.  r^im.^ 

Elr  |Murt9 

Curia^  per  Woodworth,  J.  On  looking  into  the  pa-  "BnmoL 
pers  upon  which  the  Ck>urt  below  proceeded,  we  are  satiated, 
they  erred.  We  think  that  the  circumstances  relied  upon 
to  impeach  the  witness  before  the  referees  were  not  so 
strong  as  to  call  for  the  interference  of  the  Court  in  setting 
aside  the  report  But  it  is  eqnally  clear  that,  whether  the 
report  should  be  set  aside  or  not,  was  a  question  of  discre- 
tion, the  extent  of  which  we  cannot  limit  by  the  standard 
of  our  own  opinion.  It  was  a  question  upon  the  weight  of 
evidence ;  and  Courts  will  exercise  a  sound  discretion  on 
this  head,  in  controlling  the  reports  of  referees,  ot  the  ver- 
dict a!  a  jury.  Should  it  appear,  for  instance,  that  a  witness 
relied  upon  was  shown  to  be  totally  destitute-  of  predit,  as 
that  he  was  infamous,  and  he  was  not  at  all  supported  by 
any  other  evidence  in  the  cause,  the  Court  might  in  their 
discretion  set  aside  a  report  or  a  verdict  founded  upon  such 
testimony.  So  they  may  weigh  the  testimony,  and  if,  in 
their  view,  it  presents  a  striking  preponderance  on  one  side 
which  has  been  disregarded  by  the  referees  or  the  jury,  the 
Court  may  relieve  although  no  rule  of  law  have  been  violar 
ted.  Wheievor  an  inferior  jurisdiction,  having  a  discretion, 
have  exercised  it,  this  Court  does  not  interfere  by  manda* 
mns.  A  contrary  practice  would  draw  before  us  every  in«- 
vestigation  of  fact  which  may  arise  in  the  Court  of  Common 
Pleas.  We  do  not  mean  to  say,  that  we  would  not  grant  a 
mandamus  in  a  plain  case,  where  the  evidence  is  all  one 
way,  and  there  is  nothing  contradictory ;  wber^  the  case 
is  so  palpable  as  to  leave  no  room  for  discretion  in  the  Court 
below.  But  here  was  evidence  on  both  sides  :  and  it  was 
in  the  sound  discretion  of  the  Court,  whether  they  would  in* 
terfere  or  not. 

« 

a 

Sutherland,  J.  The  only  question  is,  whether  the  Court 
below  had  a  right  to  entertain  the  question  of  credibility. 
That  Courts  will  review  evidence  upon  its  credibility,  even 
before  a  jury,  in  extraordinary  cases,  is  undoubted ;  and  it 
follows  of  course,  that  they  have  the  same  power  in  lelar 


jsjBAarr^    Km  lociddMoe  Mmseteiea    Bm  we  iviU  not  ifftato 

^^^^^    merely  because  we  think  the  Court  below  have  dmdil  v- 

W«riBf      roneously  in  a  mere  question  of  fiict  which  they  bad  a  right 

eicttcm. 


WA«nra  mffamgt  B  aret. 

An  BMignM  WiauLie  mi^ved  for  a  rtde  that  the  attorn^  fnrtha  fl 
ILL""^"^  ^  ^V^7  the  drfendaat  $  tOO,  being  a  part  of  his  €08U 
^^*^^  <^^^  had  beefi  taxed  im  tiiie  cause,  «id  that  Joha  Brady  p7 
Ml  benefit,  on  the  t)alanoe.  The  suit  wae  iiistitiited  upon  a  promimy 
t  Afend^t  ^^  negetiaible,  encuted  fay  the  defendant  to  the  {daintily 
■  liaUe  for  the  tTho,  at  the  time  oir  <he  commencement  of  the  suit,  and  em 
^  An  attorney  since,  9^ided  without  this  etato,  and  no  security  for  corti 
defoid^^  had  been  filed.  The  note  was  aes^ed  toarady,  for  whoie 
oortB,  in  a  luit  benefit  this  6iik  was  prosecuted.  On  the  trial,  the  defo* 
Mr*...S^  d«HtpK««dpaymeiitatidhadav«Fdidt,^«idhiic«l8we 
reaident  plain-  taxed  at  IjfVTQ  57.  Brady  was  at  tfieoomnaenceKMOt  of oe 
defendi^aoc!  ^^^  ^^^  ^^  ^^  ^  resident  of  this  state. 

eeeds;       and    ' 
thia       though 

the  plaintiff  be      Wtdlis  Cited  the  14th  general  nde  of  ITaiawurjr  tern, 

"iSlhlviJgM"  *'^»  ^  *^^»  *^  *®  attorneys  weie  UaUe;  and  Th 
aig^ed  hia  de-  Peoph  T.  Bradt,  (6  John.  Rep.  818  ;)  and  KOehmy- 
mand^to  are-  ^^^^^  (4  John.  »ep.  484,)  as  to  the  liability  of  Brady. 

Form  of  the   . 
role    in   inch  ,      .•  • 

eaae,  tffat  the  Descter  ^  M.  T,  Reynolds^  contra,  contended  that  loB 
1^7  ^d  ^^  not  a  case  within  Ae  rule  cited.  The  suit  was  coannen 
that  the  aa-  ced  for  the  benefit  of  Biady,  who  is  liable  for  coatB.  fie  re 
I^HS^^I^^  ^  ^  sides  within  the  state  and  has  so  resided  ever  since  the  com 
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•  •  • 

menccthent  of  the  suit  He  is  the  teal  plaintiff,  and' will  be 
s6  regarded  by  the  Court  within  the  14th  general  rule  of 
January  term,  1799. 

Curia.  It  is  enough  to  subject  the  attorneys  to  the  costs, 
that  the  nominal  plaintiff  was  a  non-resident  of  the  state  at 
the  commencement  of  the  suit  By  the  rule  referred  to,  their 
liability  is  confined  to  100  dollars.  We  grant  the  rule  that 
they  pay  this  stun ;  and  that  Brady  pay  the  balance.(a) 

Rule  :  On  filing  affidavitd  in  this  cause,  by  which  it  ap- 
pears that  the  plaintiff  is  a  non-resident  of  the  state  of  New 
York,  and  that  he  was  such  non-resident  at  the  time  of  the 
commencement  of  this  suit,  and  that  this  suit  was  prosecut- 
ed* for  the  benefit  of  J.  Brady,  the  assignee  of  the  note  on 
which  the  action  was  founded ;  and  on  motion  on  the  part 
of  the  defendant  in  this  cauSse,  and  after  hearing  counsel  for 
D.  B.  &  J.  M.  attorneys  for  the  plaintiff  in  this  causO;  or- 
dered, that  D.  B.  &  J.  M.  Esquires,  pay  to  the  defendant 
his  costs  accrued  in  this  cause,  to  an  amount  not  exceeding 
the  sum  of  100  dollars ;  and  that  the  said  J.  Brady  pay  to  the 
the  defendant  the  balance  of  said  costs,  and  the  costs  of  this ' 
motion.- 

(a)  In  JViirrtofl  t.  Rieh,  (30  John.  47,)  there  was  a  rule  for  an  attachment 
against  the  assignee,  in  the  first  instance ;  it  appearing  that  the  taxed  bill  had 
been  demanded  of  him. 
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Feb.  1824. 
Palmer 

T. 

Feck. 


Palmer  against  Pkck. 

On  certiorari  to  a  Justice's  Court.    It  was  moved  that     g.     .  ^ 
the  Justice  amend  his  return,  by  stating  certain  things  and  oovt  wm  or- 
omitting  or  denying  others.  fo  "^aieilTtb 

retm    to    a 

Per  Curiam.    We  never  direct  the  Justice  to  return  that     They^  wiu 

Mt  order 
uivttuiithflrtintdhaihfaigisjd;  batwlieiher^teioor  &6t 
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162  CASES  IN  THE  SUPftCME  COUBT 

ALBANY,  such  a'  thing  is  true  or  otherwise ;  but  merely  order  bim 

Feb.  1824.  ^^  supply  defects  by  stating  whether  the  matters  to  which 

Jackron  he  is  legally  called  upon  to  return,  and  to  which  he  haa 

HoLei.  omitted  to  answer,  be  true  or  false. 

Motion  denied. 


Jackson,  ex  dem.  Elizabeth  Yroom  an  and  others, 

against  Haines. 

A  motion  was  made  for  an  attachment  against  Elizabeth 
■or  of  the  Yrooman,  one  of  the  lessors  of  the  plaintiff,  for  non-pay- 
piaintiff  in  an  ^^^^  ^f  ^\^^  defendarJ^  costs,  which  had  been  taxed  on  a 

action         of  ' 

ejectment,    b  verdict  iu  his  favor  at  $33  60. 

not      eiempt 

from   an   at-      Her  counsel  objected,  that  the  lessor  being  a  female  is  not 

taclunent    for       .  .  ■         «  .         .  g,  .        .  '  i 

non-payment  subject  to  arrest  and  imprisonment  for  costs,  mcurred  as  a 
danti*  cortlT-  ^^^^h  wnless  they  amount  to  more  than  60  dollars.  Here- 
wheie  they  do  lied  upon  the  provfeion  in  the  34th  section  of  the  act  for  the 
doUim.^^  amendment  of  the  law  (1  R.  L.  627,)  exempting  females 
Theatatnte,  fjom  imprisonment  upon  civil  execution  for  any  recovery 
maiea  from  which  does  not  exceed  that  sum.  Attachments  are  in  the 
^^t!2SSSi,  ^^^^  ^^  ^^^^  executions,  (6  John.  Rep.  115,)  and  the  l^ 
doea  not  ap-  gislature  SO  Consider  them  in  the  act  for  relief  of  debtors,  &c 

Dly  to  «ich  a  ^^  jj  j^  3^^  ^   ^  J 

Curia.  We  think  the  statute,  relied  upon,  does  not  apply 
to  this  case.  It  is  that  no  female  person  shall  be  imprison- 
ed upon  execution  in  any  civil  action  for  debt  or  dama- 
ges, in  which  the  debt  or  damages  shall  not,  exclusive  of 
costs,  exceed  60  dollars.  The  terms  made  use  of  do  not 
reach  the  case ;  and  the  consequence  of  applying  them  to 
an  attachment  for  costs  against  a  female  lessor,  would  be  to 
deprive  the  defendant  of  all  remedy.  An  attachment  is  the 
only  process  by  which  the  costs  can  be  collected.  The  law 
does  not  give  an  execution  against  the  goods,  so  that  both 
person  and  property  would  be  exempt  in  all  cases  where  the 
costs  are  not  more  than  60  dollars.  This  never  could  have 
,    been  the  intention  of  ifae  l^islatuie.    Indeed,  they  bavs 
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giTen  a  constraction  to  the  first  section  of  the  act  for  the 
relief  of  debtors  with  respect  to  the  imprisonmeDt  of  their 
parsons,  (1  RJ  L.  348,)  the  phraseology  of  whidi  is  much 
like  this  section  ;  which  shows  that  they  never  could  have 
meant  an  absolute  exemption.  In  1813,  (sess.  36,  ch.  203, 
s.  49,)  they  passed  an  act  declaring  that  nothing  in  the  first 
section  of  the  act  for  the  relief  of  debtors,  dx.,  should  be 
constructed  to  embrace  the  imprisonment  of  the  plaintiff  or 
the  lessors  of  the  plaintiff  for  costs  only.  If  there  had 
otherwise  being  any  doubt  upon  our  minds,  it  would  hare 
been  removed  by  this  declaratory  law.  We  are  clear  that 
this  lessor  is  not  exempt  from  the  process  of  attachment, 
either  by  the  terms  or  policy  of  the  statute. 

Motion  granted. 


ALBANT, 
Feb.  1894. 

RooMYelt 

V. 

OarcBnter. 


J.  S.  d&  CoRNELiTTs  Y.  8.  RoosEVELT  agaifist  Gardinxer. 
July  1, 1823,  the  defendant's  attorney  received  a  decla-  ,  T*®  ^^^' 

'  '  '  dant  may  de- 

ration containmg  the  common  counts  m  assumpsit,  and  mandabiiuf 

July  12th,  on  a  proper  affidavit,  he  obtained  from  a  Judge  ^^'''"L^tJ: 

of  Uie  Common  Pleas,  who  was  a  counsellor,  &c.,  an  order  >^<^ 

"  that  all  further  proceedings  be  staid  until  the  plaintiff's  at-  a  biu  of  par' 

tomey  deliver  to  the  defendant's  attorney,  a  bill  of  particu-  ^^^  ^^^' 

lars  for  which  this  action  is  brought."     In  the  title  of  the  ceedingi  abeo- 

Older,  in  ttie  name  of  Cornelius  Y.  S.  Roosevelt,  the  letters  ^^\  deUver^ 

V.  S.  ware  omitted.    The  plaintiff's  attorney  believing  this  ^>  »  irregu- 

order  to  be  a  nullity  on  the  face  of  it,  paid  no  attention  to     it  ihoaid  be 

that  a  bill  be 
famiihed  by 
each  a  day  or 

A.  Burr,  moved  to  set  aside  this  default  for  irregularity,  c*'""    "^^^wa 

"  '     againat  it 

But  though 

H.  Bleeckery  contra,  contended  that  the  order  was  a  nul-  |^r»J"»     '^ 

'  '  atayi  the  pro- 

ceedings     till 
vacated. 
The  law  knowi  of  hot  one  ohriitiaQ  name ;  and  tfaeiefore  the  omitMon  of  V.  S.  in  the 
name  of  one  of  the  plaintiUs  hi  the  title  to  inch  an  orderi  is  not  auch  a  rLaentitUng  aa  wiU 
:  ender  it  bvU. 


it,  but  proceeded  and  took  his  default. 
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nty^  1*.  Becaxae  the  de&ndaat  does  not  shovr  by  hig^ffiiip. 
vit.oa  which  the  motion  ia  foundcid,  that  he  hadjq)pea8Bd 
in  the  cauae,  when  the  order.  wa9  oUained.  This  is  peosfr 
sary.  {EMohinY.  Blancbardy  1 B.  ^.  P.  37a)  2.:  The 
order  should  have  beenlo  show  cause.  (1  TiiU^SSi  1 
Dunlapi  403.)    3.  The.ord^is  wrongly  entitled., 

Curia^  The^  case  cited  from.  JBos^nqviqt  d^  Fidlerrisia 
point,  to  show  that,  in  the  Common  PleaSi  the  defendant  has 
no  right  ta  demand  a  ,particulai|  till  after  be  has  appeared 
to  the  action ;  but  we  fin<^  that  the  practice  ia  di&rent  in 
the  Court  of  King's  Bench.  In  Dmry  v.,  Zrfoy4j  i\  Chit 
Bep.  724,)  it  was  decided  that  the  defendant  may  obtain  &a 
order  for  a  partic.ular  before  appearance.  In  a  note  to  that 
case,  Chitty  cites  Impey's  K.  B.  8th  ed.  where  the  same 
doctrine  is  laid  down  and  the  difference  between  the  prac- 
tice of  the  Common  Pleas  and  King's  Bench  is  noticed. 
The  reason  given  in  favor  of  the  practice  as  it  prevails  in 
the  latter  Court,  is  that  the  defendant,  on  seeixig  the  plain- 
tiff's particular,  may  not  think  it  worth  while  to  be  at  any 
further  expense,  and  settle  the  suit  We  think  the  practice 
of  the  King's  Bench  the  more  reasonable.  The  same  case 
Deny  v.  Lloydy  determines ,  the  effeet  of  this  order.  We 
agree  that  it  was  irregular.  It  should  have  been  to  fur* 
nish  a  particular  by  a  certain  day,  or  show  cause*  Bat  it 
cannot  he  treated  as  a  nullity.  Though  improvideatly 
made,  or  not  in  due  form,  it  was  effectual  to  stay  the  pro- 
ceedings till  revoked  or  altered  by  the  Judge  or  set  aside 
on  motioiL  In  Derry  v.  Lhyd,  the  Judge  granted  an  or* 
der  for  a  particular  in  an  action  for  an  assault,  to  whiohras 
was  agreed  by  the  Court,  it  was  wholly  inapplieable^ .  The 
attorney  proceeded  and.  tool(  adjefault  not^withstandiugthe 
order,  and  it  was  set  aside ;  the  Court  holding  the  order  op- 
erative till  complied  with,  or  vacated.  The  V.  S.  were  no 
part  of  Cornelius  Roosevelt's  name.  The  law  knows  of 
but  one  christian  name.  The  order,  therefore,  was  pro- 
perly entitlei  .  {Pranldin  §;  ot/^er^  y.  Ttdlfna^e^  5  Joha 
Rep.  84.) 


motion  granted. 


or  THE  8TATB  dv  insW  TdKK.  iB6 

MoRET  against  iSksiUkR.  -  Moray 

V. 

The  Sam^  agdinst  The  Same  ^^tinr. 

Judgments  for  the  plaintiff,  on  confession  by  bond  and  to  set  aaide  a 
wanant  of  attorney.  j^^»t  ^ 

bond  and  war- 

C.  F.  IngaUs  ^  J.  Ctary,  moved  to  set  aside  both  jiidg-  ^^  fj^^^' 
xnents,  on  the  ground  that  the  bonds  and  ^rarrants  on  which  it  appearing 
they  were  entered  Were  usuriotis.  drSf**'u)*te 

doubtful  whe- 

L  Williams  *•  A.  Van  Veehieti^'Contnu  ti»w  the  aUe- 

gationoforoiy 
was    true    or 

The  motion  was  heard  upon  lengthy  affidavits,  for  and  npt,  the  court 
against  the  usury,  containing  facts  which  it  is  not  necessary  feigned   inne 

testate.  to  Uy  the  fact. 

Form  of  the 
rule. 

7%e  Courty  being  clearly  of  opinion  that  ho  usury  Was 
made  out  in  the  bond  and  warrant  upon  which  the  judgment 
in  the  second  cause  was  entered,  denied  any  &rther  pro- 
ceedings as  to  this.  But  it  appearing  to  be  doubtful  whether 
the  bond  isnd  warrant  of  aftomey,  on  which  the  judgment 
in  the  first  catise  was  entered,  Were  or  w^re  hot  XEsurioliSy 
they  directed  an  .Issue  to  trythe  c^ttestion. ' 

Rule  acecnrdingly. 

Note,  The  rule  wtt  ffirawn  u\)  By  Mr.  A.  Van  Vechten^ 
one  of  the  plaintiff's  counsel,  and  was  entered  as  follows ' 
^  Lewis  Shearer 

ads. 
William  Mbrey.     )     On  mdtion  of  Mr.  C.  P.  Ihgallsj  at- 
The  Same  n  torney  for  Jhe  defendant  in  the  above 

ads.  i  tw6  causes,  and  Oh  reading  the  affi- 

The  Same.  '  davits  as  well  on  the  part  of  the  defen- 

dant, in  support  of  the  nlotion,  as  on  the  part  ojf  the  plain- 
tiff, in  opposition  tifiereto,  it  is  ORDBksiy,  thktth'edefeifdant's 
attorney  prqxire  the  draft  of  a  feigned  idsue  to  try  the  ques- 
tion, whether  the  bond  and  warrant  of  attorney,  on  which 
the  plaintiff's  first  judgment  is  entered,  are  usurious;  and 
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Shearer. 


that  the  draft  of  such  issue  be  served  upon  the  plaintiff's  at* 
tomey,  within  8  days  after  obtaining  a  certified  copy  of  this 
rulC)  who  shall  have  leave  to  propose  and  serve  aroend- 
ments,  within  6  days  thereafter ;  and  if  the  said  attorneys 
cannot  settle  the  terms  and  form  of  such  issue,  it  shall  be 
the  duty  of  the  defendant's  attorney  to  give  8  days  notice  to 
the  plaintiff's  attorney,  that  he  will  apply  to  one  of  the 
Judges  of  this  Court,  at  a  certain  time  and  place  to  be 
specified  in  such  notice,  to  have  the  terms  and  form  of  said 
issue  settled :  and  it  is  further  ordered,  that  the  said  issue  be 
tried  at  the  next  Washington  Circuit,  and  that  the  residue 
of  the  motion  on  the  part  of  the  defendant  in  the  above 
causes  be  denied  with  costs.'' 

At  another  day  the  rule  was  so  modified  by  the  Court, 
on  motion  of  Mr.  Crary^  one  of  the  counsel  for  the  defen- 
dant, as  to  embrace  the  question  of  payment  upon  one  of 
the  judgments ;  and  as  this  alteration  wsis  made  at  a  late 
day  in  term,  the  Court  enlarged  the  time  of  making  up 
issue.(a) 


16th  January,  1623. 


(a)  Aa  the  practice  in  conducting  these  feigned  iBsaee  may  not  be  ptf- 
fectly  fAmiliar  to  the  profeeeion,  though  a  knowledge  of  it  ie  often  impor- 
tant, I  have  given  below  the  formi  of  the  mlea  and  record  ai  they  ven 
drawn  up  in  FUkins  ▼.  Breckway,  which  was  an  iamie  to  try  the  validitj  of 
a  judgment,  upon  an  allegation  of  fraud  by  a  junior  judgment  creditor. 

Bole  for  the  iieue : 
Chrman  O,  Filkin§ 

V. 

Efhraim  Brockway, 

Art,ma,  Brochoa,     >  **  '^^'  -^"'^ 

7^«  Same,  j     A  motion  having  been  made  by  German  G.  FQ- 

kins  for  a  feigned  Inue  to  try  the  validity  of  the  judgment  in  the  Mcood 
above  entitled  suit,  on  filing  several  affidavits  on  the  part  of  the  »^ 
German  G.  Filkins,  and  also  on  the  part  of  said  Arlemas  Brockwaji  ud 
on  motion  of  Mr.  L.  Mitchell  of  counsel  for  said  German  G.  Filkins,  llrde^ 
ed,  that  a  feigned  issue  be  granted  to  try  the  validity  of  the  judgment  of 
Artemas  Brockway  against  Ephraim  Brockway,  mentioned  in  said  aiS- 
davits,  and  that  all  proceedings  on  the  last  said  judgment  be  itayed 
till  the  ftirther  order  of  this  Court,  and  nntil  after  said  israe  be  tmd; 
and  ftirther,  that  the  said  Artemas  do  not  take  any  steps  in  regard  to  tlio 
seal  or  personal  estate,  bought  under  said  judgment,  until  the  further  order 
of  this  court ;  and  ftirther,  that  the  attorney  of  the  said  German  O.  FilUtf 
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prepare  the  record  for  the  trio]  of  the  said  brae,  layinir  the  venue  in  Ren»- 
telaer  connty,  and  ftimkh  a  copy  thereof  to  the  attorney  of  mid  Arteroae 
Brockway ;  the  said  German  6.  Filkma  to  bo  the  plaintiiT  in  said  record, 
and  the  said  Artemaa  Brockway  defendant ;  and  if  the  attorney  of  the  laid 
Artemas  Brockway  shall  object  to  the  form  thereof,  he  shall  signify  it  by 
notice  in  writing  to  the  opposite  attorney  in  ten  days,  and  tho  same  shall 
be  settled  by  a  Judge  of  this  Cooit  on  a  four  days  notice :  and  it  is  for- 
ther  ordered,  that  the  said  issue  may  be  tried  at  the  next  Circuit  to  be 
held  in  Rensselaer  county ;  and  that  on  such  trial,  the  said  Artemas  be,  in 
the  first  instance,  required  to  prove  the  consideration  of  said  judgment  in  his 
lavor,  with  the  particular  time  and  times  when  and  also  how  the  indebted- 
ness accrued  on  which  said  judgment  was  rendered,  the  costs  to  abide  the 
event  of  the  suit 

It  seems  from  the  record  that  the  venue  was  changed,  by  consent  or  other- 
wise, from  Rensselaer  to  Albany. 

Nisi  Pbius  Rbooed  on  the  feigned  issue. 

[Plaeita  of  January  termt  1833.  After  the  memorandum  of  warrants  ol 
attorney,  follows  the  memorandum  of  bill  filed  the  same  January  tenn. 
Then  follows  the  declaration  thus :] 

City  and  county  of  Albany,  ss.  German  G.  Filkins,  plaintiff  in  this  suit,  DeelarttiM 
complains  of  Artemas  Brockway,  defendant  in  this  suit,  in  custody,  dbc  of  a 
plea  of  trespass  on  the  case,  for  that  whereas  the  said  Artemas  Brockway, 
on  the  3d  day  of  May,  A.  D.  1833,  at  the  city  of  Albany,  in  the  county  of 
Albany  aforesaid,  by  the  consideration  of  the  Justices  of  the  said  Supreme 
Court  ^f  the  state  of  New  York,  did  obtain  and  recover  a  judgment  in  the 
said  Supreme  Court,  against  one  Ephraim  Brockway,' for  the  sum  of  800 
dollam  of  debt,  and  10  doUan  costs,  which  said  judgment  was  recovered  and 
entered  on  the  records  of  said  Sopreme  Court,  on  a  bond  executed  by  the 
said  Ephraim  Brockway  to  the  said  Artemas  Brockway,  bearing  date 
on  the  said  3d  day  of  May,  A.  D.  1633,  by  virtue  of  a  warrant  of  attorney 
signed  and  sealed,  and  for  that  purpose  executed  by  the  said  Ephraim 
Brockway*  and  bearing  date  on  the  day  and  year  last  aforesaid ;  and  where- 
aa  also  the  said  German  G.  Filkins,  on  the  10th  day  of  May,  A.  D.  1833, 
at  the  city  and  in  the  county  of  New  York,  and  by  the  consideration  of  the 
Justices  aforesaid,  did  obtain  a  judgment  against  the  said  Ephraim 
Brockway  for  473  dollars  and  38  cents  damages  and  costs,  which  said  judg- 
ment last  mentioned  was  duly  filed  and  docketed  and  entered  on  the  re- 
corde  of  said  Supreme  Court  on  the  day  and  year  last  aforesaid,  haYing  been 
recovered  and  rendered  on  a  verdict  for  400  dollars  damages  and  6  cents 
costs,  obtained  by  said  German  6.  Filkins,  in  the  month  of  April,  A.  D. 
1833,  against  said  Ephraim  Brockway,  in  a  certain  cause  tried  at  the  city  of 
Albany  aforesaid,  at  the  Circuit  Court  then  and  there  held  in  the  county  of 
Albany  aforesaid,  for  the  trial  of  issues  joined  in  the  said  Supreme  Court,  and 
which  verdict  was  then  and  there  rendered  and  giyen,  for  and  on  account 
of  sundry  gross  tfcspasses,  assaults  and  batteries  and  imprisonments  of  the 
said  German  G.  Filkins,  before  then  committed  and  done,  by  the  said 
Ephraim,  at  Nassau,  to  wit,  at  Albany,  in  the  county  aforesaid :  and  where- 
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Bf  also  aftenrarda^  to.  wit,  oi^  tfia  lit .  4^y  ,of  December,,  A*  J>.  ,1^82, -at  Hm 
city  EQd  in  the  county  of  Albapy  aforesaid,  a  certain  diacoiuBe  waa  had  nd 
^oved  between  the  aaid  Grennan  O.  ITilluiifl  and  the  taid  Artemas  Bhm^- 
way,  of  and  concerning  the  ja<|gment  aforesaid  of  the  aaid  Artemaa  Enck- 
way  against  the  aaid  Ephraim  Brocjiway,  and  of  and  concerning  the  cobb* 
deration  of  the  bond  and  warrant  of  attorpey  aforeaaid,  and  upon  that  di^- 
course  it  was  then  and  there,  to  wit,  on  the  .day  and  year  and  at  the  place 
last  aforesajd,  debated  between  the  said  German  G.  FUkins  and  the  aaid  Ar- 
temas Brockw&yi  whether  any  and  what  consideration  was  eyer  an4  when 
a^d  where  paid  to  the  said  Ephraim  Brockway  by  any  and  what  pesaon  or 
persons  for  the  said  bond  and  warrant  of  attorney  and  jodgment  first  above 
mentioned,  and  whether  the  said  aboye  mentioned  bond  and  warrant  of  at- 
torney were  not  fraudulently  made  and  executed  by  the  said  Ephraim 
Brockway  to  the  said  Artemas  Brockway,  and  by  him  accept^  of,  and 
whether  the  sajd  judgment  fimt  above  mentioiied,  jn.  favor  of  the  aaid 
Artemas  Brockway  against  the  said  Eph^um  Broekway,  was  not  liaada- 
lently  entered  of  record  in  the  said  Supreme  Court  by  the  said  Artemas,  in 
order  to  defraud  the  said  German  6^  FiUdns,  and  to  prevent  the  recovery 
by  the  said  German  G.  FUkins  of  the  judgment  above  mentioned,  and  of  the 
aom  mentioned  in  the  verdict  above  mentioned,  in  favor  of  the  said  Ger- 
man G.  Filkins  against  the  aaid  Ephraim  Brockway ;  and  thereupon  the 
,aaid  Gennan  G.  Jlfkina  then  and  there  asserted  and  affirmed  that  the  said 
bond  and  warrant  of  attorney  and  judgment  first  above  mentioned,  wen 
made,  executed  and  created  by  the  aaid  Ephraim  Brockway,  without  cod- 
jndetation,  6ona  fide  paid  or  made  at  the  time  of  such  making  and  execu- 
tion aforesaid,  or  at  any  other  time,  to  the  said  Ephraim  Brockway,  for  the 
•ame,  and  that  the  aaid  bond  and  warrant  of  attorney  were  fraudulentlj 
made  and  executed  by  the  said  Ephraim  Brockway  to  the  aaid  Artemas 
Brockway,  and  fraudulently  accepted  and  taken  by  the  said  Artemas  Brock- 
way, in  order  to  .defraud*  the  said  German  G.  Filkins  and  to  prevent  the 
obtaining  by  the  aaid  €ierman  G.  Filkins  of  the  amount  of  the  Terdiet 
•foresaid,  and  of  the  judgment  above  mentioned  in  favor  of  the  said  Ger^ 
man  G.  Filkins  agaiuift  the  said  Ephraim  Brockway;  and  that  the  aaid 
judgment  first  above  mentioned  was  fraudulently  entered  and  placed  on  the 
lecords  of  the  said  Court  by  the  said  Artemas  Brockway,  in  order  to  defraad 
the  said  G«>rman  G.  Filkins,  and  to  prevent  the  obtaining  and  collecting  hf 
the  said  German  G.  iFUkins  of  the  amount  specified  in  the  verdict  afiwe- 
aaid  and  in  the  judgment  above  mentioned  in  favor  of  the  aaid  Gcnnaa 
G.  Filkins,  against  the  said  Ephraim  Brockway,, whieh  assertions  and  siBrm- 
ationsof  the  said  German  G.  FUkins,  above  mentioned,  he,  the  said  Aitemas 
Brockway,  then  and  there  denied,  and  then  and  there  asaerted  and  aflinned 
the  contrary  thereof;  and  thereupon  afterwards,  on  the  same  day  and  year, 
at  the  city  and  in  the  coooty  aforesaid,  in  consideration  that  the  saki  German 
G.  Filkins,  at  the  special  Instance  and  request  of  the  said  Artemas  Brockway, 
bad  then  and  there  paid  to  the  said  Artemas  Broekway  the  aum  of  500  dol- 
lars, he,  the  said  Artemas  Brockway  then  and  there  undertook  and  faithfaOy 
promised  the  said  German  G.  FUkins  to  pay  him,  the  said  German  G.  FU« 
kini«  the  sum  of  500  doUan,  if  the  said  bond  and  warrant  of  attorney  and 
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Broekway  for  the  fu^m»,  to  the  •mount  epeoUied.  in  the,  eoadilbii  of  nid  ^y. 

Dond,  or  if  the  eaid  bond  and  waffrant  of  attorney  vera  .iraiidolenUy  ainde  :fiht«nr. 
and  executed  by  the  aaid  £phraun  Bcookwf  y  to  the  aaid  Arteows 
Broekway,  or  fraudulently  taken  or  acoepted  by  said  Artomas  Brack- 
way,  in  Older  to  deiraud  the  eaid  Qrennan  6.  FUkiaa,  and  to  present 
the  obtaining  and  collecting  hy  the  faid  Qacman  G,  Filkina,  of  .the,aaMont 
of  aaid  Terdict^orof  the  judgment  above  mentionsd  in  frYorof  the  aald 
German  G.  FliUune  ^[ainat  the  nid  Ephraim.Brockwayf  or  if  the  aaidjndg- 
ment  firBt  above  mentioned  was  fraudulently  entoxed  or  placed  on  Jthe  le- 
corde  of  the  said  Court,  in  onler  to.  defraud  the  eaid  German  G.iFilkuw, 
and  to  prevent  the  obtaining  and  ooUecting  by  the  eaid  German  G.jFilkia8 
,of  the  amoont  of  the  judgment  or  verdict  above  .mentioned,  mlwor  «f 
the  nid  German  G.  Filkins  againet  the  eaid  Ephraim  Bfookway,-or  any 
.  part  of  nid  judgment  and  vecdict  laat  mentioned ;  and  the  nid  Geiman 
G.  Filkina,  in  fact,  eaith  that  the  said  bond  and  warrant  of  attorney  and 
jodgment  fiiat  above  mentioned,  were  made,  ezeeuted  or  cnated  by  the 
nid  Ephraim  Broekway,  without  a  oonMdmtioB  bona  fide  paid  or  mado 
to  the  aaid  Ephraim  Broekway  for  the  same,  to  the  amount  •peoifiedJn  the 
condition  of  nid  bond,  and  that  the  aaid  bond  and  wamnt  of  attorney 
were  fraudulently  made  and  ezeeuted  .by  the  aaid  Ephraim  Broekway 
to  the  aaid  Artemas  Broekway,  and  fraudulently  taken  and  aoeepted  by  - 
the  aaid  Artomai  Broekway  in  oider  to  defraud  the  aaid  German  G.  FiHiimi, 
and  to  prevent  the  obtaining  and  colleeting  by  the  aaid  GarmanG.  FQ- 
kina  of  the  amount,  of  eaid  veidiet  and  of  the  judgment  above  mentioned 
in  favpr  of  the  aaid  (Socman  G.  J^lkina  againet  the  eaid  Ephraim  Brock- 
way,  and  that  the  nid  judgment  fint  above  mentioned  waa  fraudulently 
entered  and  placed  on  the  reoofde  of  eaid  Court,  in  older  to  defraud  the 
aaid  Gemaan  G.-FUkina,  and  to  prevent  the  obtaining  and  ocdleettng^  by  the 
nid  Gemian  G.  F|lkina  of  the  amount  of  the  jodgment  or  verdict  Above 
.mentioned  in  furor  of  the  aaid  Gennan  G.  Filkins  against  the  nid 
Ephraim  Broekway,  or  wme  part  of  nid  judgment  and  verdict  and  judg- 
ment last  mentioned,  to  wit,  at  the  city  of  Albany  and  in  the  county  of 
Alhnny  aiiMiesaid ;  whereof  .the  said  Artomas  Broekway  afterwanb,  to 
.wit»  on  the  day  ^nd  year  and  at  the  place  laat  aforesaid,  had  notice,  where- 
4iy  he,  the  said  Artemn  Broekway,  then  and  there  became  fiahle  to 
pay  and  ought  to  have  paid  to  the  said  German  G.  FUUns  the  said 
^nm  of  #500 ;  yet  the  said  Artomas  Broekway  not  regarding  hii  ntd  pro- 
mise and  nndertaking,  but  contriving  and  frandulently  intending,  craft- 
ily and  subtly  to  deceive  and  defraud  the  aaid  German  G.  Filkins  in  this 
behalf,  hath  not  as  yet  paid  the  said  sum  of  SOO  dollan  or  any  part  thereof 
to  him,  the  said  Gennan  G.  Filkins,  (although  oilen  requested  w  to  do) 
mit  hath  hitherto  wholly  neglected  and  refhsed,  and  still  neglects  and  ra- 
Itases  80  to  do,  to  the  damage  of  the  said  German  G.  FOkins  of  500  dol- 
axB,  and  therefore  he  hrinffi  suit,  Sec    And  the  said  Artemas  Broekway,  by  fiu^ 
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Waioome  Etieeck,  his  attorney,  oomM  ak  ^  defends  the  wnng  and  'mjvf, 
when,  dte.,  end  eaye  that  the  eaid  Gennan  G.  Fllkins  ought  not  to  hare 
or  maintain  hie  aforeaaid  action  thereof  agam.'t  him,  becanae  he  nyi  that 
though  true  it  ia,  that  the  aaid  diacoune  waa  had  aid  moved  by  and  between 
the  aaid  German  G.  Filkina  and  the  aaid  Artemaa  Brockway,  whernn  the 
aaid  queetiona  did  arise  aa  aforeaaid,  and  that  he,  the  said  Artemaa  Brock- 
way,  did  undertake  and  piomiae  in  manner  and  form,  ^a  tlie  aaid  Gonnu 
G.  Filkina  hath  above  in  that  behalf  alleged.  Nerertheleas,  for  plea  lo  ths 
behalf,  the  aaid  Artemas  Brockway  aaith  that  the  aaid  bond  and  wamot  of 
attorney  and  judgment  firat  above  mentioned  were  not  made,  execoted  or 
created,  nor  were  either  of  them  made,  executed  or  created  by  the  nid 
Ephraim  Brockway,  without  a  conaideration  bontfide  paid  or  made  to  the 
aaid  Ephraim  Brockway  for  the  aame,  to  the  amount  apecified  in  the  ooodi- 
tion  of  the  said  bond ;  and  that  the  said  bond  and  warrant  of  attorney  wen 
not  fraudulently  made  and  executed  by  the  said  Ephraim  Brockway  to  tbi 
said  Artemas  Brockway,  nor  fraudulently  taken  and  accepted  by  the  nid 
Artemas  Brockway,  in  order  to  defhtud  the  said  Gennan  G.  Fitkine,  and  lo 
prevent  the  obtaining  and  collecting  by  the  said  German  G.  Filkios  of  the 
amonnt  of  said  verdict  nor  of  the  judgment  above  mentioned  in  favor  of  the 
said  German  G.  Filkins  against  the  said  Ephraim  Brockway ;  and  that  the 
said  judgment  firat  above  mentioned  waa  not  fraudulently  entered  or  placed 
on  the  records  of  said  Court,  in  order  to  deftvud  the  said  Gennan  6.  Filkiis, 
and  to  prevent  the  obtaining  and  collecting  by  the  aaid  German  G.  Filkiai 
of  the  amount  of  the  judgment  or  verdict  above  mentioned  in  favor  of  the 
said  Gennan  G.  Filkina  against  the  said  Ephraim  Brockway,  nor  of  uj 
part  of  said  judgment  and  verdict  last  mentioned  in  manner  and  form  u  tb» 
said  German  G.  Filkins  hath  above  in  that  behalf  alleged ;  and  of  thii  the 
said  Artemas  Brockway  puts  himself  upon  the  country,  and  the  aaid  Ger- 
Cimtimuuioeff  man  G.  Filkina  doth  the  like,  &c.  Therefore  let  a  jury,  dtc.  [eontiwnea 
iy  vice  coimm  non  misit  breve  to  Oct.  /erm,  1833,]  unleaa  aome  one  of  our 
Cireuit  Judges  shall  first  come  according  to  the  statute  In  such  oaie  onde 
and  provided,  at  a  Cireuit  Court  to  be  holden  at  the  capitol  aforeaaid,  in  tod 
for  the  city  and  county  of  Albany,  on  the  6th  day  of  October  next,  by  whoa^ 
dee.  dtc  the  aame  day,  dbc 

PoSTKA,  endorsed  thereon* 

Afterwards,  that  is  to  say,  on  the  day  and  at  the  place  wUai 
contained,  before  the  Honorable  William  A.  Duer,  Esq.,  Circuit  Jodgei 
come  as  weU  the  within  named  German  G.  Filkins  aa  the  withia  na- 
med Artemas  Brockway,  by  their  respective  attorneys  within  mentioa- 
ed,  and  the  jurors,  of  the  jury  whereof  mention  ia  within  Itaade,  beiB{ 
summoned,  also  come,  who  being  chosen,  tried  and  swora,  aay  v]ms 
their  oath,  that  the  aaid  bond  and  warrant  of  attorney,  and  judgment  M 
above  mentioned,  were  made,  executed  and  created  by  the  aaid  Epbraia 
Brockway,  without  a  consideration  bonm  fide  paid  or  made  to  the  nid 
Ephraim  Brockway,  for  the  aame,  to  the  amount  specified  in  the  oonditin 
of  the  said  bond,  and  that  the  said  bond  and  warrant  of  attorney  ««n 
fraudulently  made  and  executed  by  the  said  Ephraim  Brockway  to  the 
Artemas  Brockway,  and  were  fraudulently  taken  and  accepted  by 


or  THS  STATE  OF  NEW  YORK.  47| 

Ibt  nM  Artemts,  in  order  to  deilrand  the  wm4  Goroiaii  O.  Filkiat*  and  to  ALBANY 
prevent  the  obtaining  end  collecting  by  the  eekl  Germen  Q.  Filkine  of  the  Feb.  1894. 
amonnt  of  aeid  verdict  and  judgment  above  mentioned  in  favor  of  the  laid  * 
German  6.  Filkine,  againat  the  laid  Epfaraim  Broekway,  and  that  the  aaid 


Bugbtte 

T 

jodgment  firrt  above  mentioned  waa  ftandolently  entered  and  plaeed  on  the  fliiiiegrto  cf 
lecorde  of  eaid  Court,  in  order  to  defraud  the  aaid  German  G.  Filkine  and  to  Yatee. 
prevent  the  obtaining  and  collecting  by  the  said  German  G.  Filkine  of  the 
amount  of  the  judgment  or  verdict  above  mentioned  in  favor  of  the  said 
German  G.  Ftlkins  againet  the  said  Ephraim  Broekway,  in  manner  and  form 
as  the  said  German  G.  Filkine  hath  above  in  that  behalf  alleged ;  and  they 
the  damages  of  the  eaid  German  G.  Fiikins  by  reason  of  the  premi* 
over  and  above  his  costs  and  ehaiges  by  him,  abont  his  suit  in  this  bo- 
half  expended  to  eiz  cents,  and  for  those  coets  and  ohaiges  to  six  oentSi 

RoLB  to  set  Bside  the  second  judgment  as  fraodnlent. 

German  0.  FHkrM  ^ 

V.  \   OiloW  31, 1893. 

Ephraim  Bnekwmf,  J 

Artemae  Brochpay  ^   8.  B,  Ludhw,  Att'y. 

The  Same,  }     On  filing  the  record  of  feigned  issno  ordered  fai 

the  above  entitled  cansee,  with  the  poatea  theieon  endoned,  tegatber  with 
the  venire  and  Circuit  Clerk*s  certified  copy  of  the  minutee  of  trial  of  said 
iseoe,  and  on  reading  and  filing  said  poatea,  together  with  aflldavit  and  no* 
tiee,  &«.,  and  on  motion  of  John  W.  Wheeler,  of  counsel  for  the  abovo 
named  German  G.  Filkins,  ordered,  that  the  judgment  in  the  second  above 
entitled  cause  and  all  subsequent  proceedings  thereon  be  vacated,  and  eet 
aside  with  the  costs  of  the  application  for  said  feigned  i«ae,  the  ooets  of  the 
trial  of  sakl  issno  and  the  ooete  of  thia  motion  to  bo  paid  by  the  aaid  AtU* 
nas  Bioekway. 


In  the  matter  of  Buobee  against  The  Surrogate  of 

Yates  County. 

W.  M.  Oliver,  moved  for  a  mandamus  to  the  Surogate  B„g|^^  ^^,0. 
of  the  couufy  of  Yates,  commanding  him  to  grant  letters  of  habitant  ofthe 
administration  of  the  goods,  &€.,  of  Alva  Bugbee,  late  of  the  ton,  hi  the 
town  of  Benton,  in  the  county  of  Ontario,  (but  now  Yates,)  ^^J  ^  ^ 
to  Jesse  Bugbee.  A.  Bugbee  died  in  March,  1S21.  At  the  and  afterwards 
time  of  his  death  he  resided  in  the  town  of  Benton,  in  the  yIx^^  t 
county  of  Ontario.    In  Pebruaiy,  1823,  the  town  of  Ben-  iwcted   inciu- 

^  .  />  »  dmg  the  town 

of  Benton: 
HeU,  that  the  granting  administration  of  the  estate  of  Bu^hse  pertamed  to  tho  fuxogale  ol 
Ontario,  and  not  to  the  swrogale  of  Yatea, 


^^'  *^^  county  by  the  name  of  Tales.  (Law's  sess,  21,  ch.  30.) 
'lo  June,  \VSSGif  J^sssfivigbee  demanded  of  the  Sum^e  of 
Yales  xmmty,  Mters  «f  ^atfiniiiiitraiiony  -dco.,  «A.  fiugbee 
having  died  intestate.  TheSuwo^ate  doubtnig*is  jidisdic- 
tion,  delayed  granting  administration  till  die  opinion  of  this 
Court  could  be  token  on  this  aul^gect 

•  O/ftf €ry  seouurkbd  that  'the  only  question  lor  the  Court 
wouM  be,  trti^her  die  Stiitogaie  of  Yates  has  juiisdJctioD, 
or  whether  the  granting  of  letters  properly  belonged  to  the 
Surrogate  of  Ontario.  The  Surrogate  of  Yates  did  not  wish 
to  act  unadvisedly ;  and  the  question  is  brought  foxwaid  in 
this  form  with  his  conseat  That  the  Court  would  give 
their 'opinion  for  the  instruction  of  an  Officer  in  his  duty, 
even  where  it  is  brought  forward  ex  pctriCy  will  appear  by 
JB.  CoQk^s  ca$ey  (16  John.  183.) 

Ouria.    Wethink  the  Surrogate  of  Yates  has  no  jurifl- 
^(ttion.    Thetfaiidseetion  of  the  aiet  lelatrve  to  the  office 

-of  Surrogate  prc^vides,  that  Surrogates 'Shall  "have  sole  and 
exclusive  power  to  take  the  proof  of  the  last  w'ills,  and  grant 
letters  of  adnunistration  of  the  goods,  d^c,  of  all  deceased 
paisoBs  imho,  'ator .  dnaoBdialely  previoHs  to  then:  death,  shall 
have  been  inhabitants  of  the  respective  countiesof  awhSur' 
rogates,  Alva  Bugbee  was,  at  the  time  of  his  death,  an  in- 
habitant of  the  county  of  Ontario,  and  granting  letters  of  ad- 
ministration pertains  to  the  Surrogate  of  the  latter  county. 

Motion  deniei 


fiaifNE,  exeoiittis  cff  B&Y9IB,  <i|^m)i9Y  MdsRis. 

^^  ^,    The  Sheriff  arrested  the  defendant  upon  the  capias  ad  re*- 

€9pi     c&rpu9,  pwidendum^  and  returned  it  thus :  '<By  virtue  of  the  witn- 

tm      'ptabrtlff 

10  ffle  eominon  bail  and  take  judgment,  though  the  sheriff  m  fact  have  suffered  ihe  deftBd- 


aent  to  go  at  largo  wilhovt 

A  rBtom  ffy  a  sheriff  thus :  « I  have  taken  the  defendant,  who  remsans  onder  wif  f^ 
'tctdfy,  io  sick  that  I  cannot  have  his  body  before  the  justices,  dtc"  is  a  return  of  ctfi  t^fj^ 
lAtttf^t  andHre  addition  *'bo  siek,  fltc.*'  is  surplusage. 

It  seems,  thai  the  English  return  of  langtUdfta  has  dO  l[l|ipl!eatton  lo  fhfar  AAM. 


T. 


QF  T»p  rOTAfB  -QF!  W^ftfTOWIr! .  413: 

iD.wrU.to  me  direclfdf.I  have  takeo  tbe  n^ataip  nuif^ft  ;i9i*  A^puifV) 
drew  JkforrUf  who  remains  undfrmif  ^uttedf^  bo  ill  and  W^iaai. 
weak,  tha^  I  cwaot  have  bie  bo4y  befoie  the-  Ju^tioesMof  B]fim 
the^.SvfvoeviB.  Court  of  Ju4io«mrai  at  tbculay-asd  plaoa>* 
within  contained  as  I  am  vitbin  comapianded)  withdut  the- 
giraatosj^  danger  and  pesil  ^f*  his .  Ufew^  The  i^amtiff'  filei 
common  baily  and  reeeiying  no  ^notiQe  of  i^laioer^  i^NiceedV 
ed  to  judgmeoA  by  a&iing  a  notiee  of  the  rule  io  pleads  ia  * 
the  GleilK's  office^  doo*  The  dcoIaiatioBi  deecnSbed-  the  defeo** 
dant  as  in  cittfo^^.d^tbe  OKUnary  fcmi  «pen)a.6«p»  eef* 
pua,  aodnowi  a 

J.ApAwh for Ute defendant,  naored  to  setaaide the  fVh 
ceedingfl  for  inegultJity.:    He  eaid  the  return  ollanguidut 
is  in  cocreet  fonn.  aecprding  to  all  the  precedents  ^  and  the 
defendant  ranomed  in  ithe  actual  custody  •of  the  SberiflL: 
(Tidd's  Frac.  FoDrae,  Sa    Officina  Breriniii,  221.    Dalton's  ^ 
Sheriff^  fSU.)    Being  in  cuslsdj)  the  plaintiff  ought  to  hatie  • 
declared  against  him  acoording  to.  the ;  form :  preaeribed  in 
the  act,  (1  R.  L.  353,  s.  11,)  expressing  in  custody  of  what 
Sheriff-  be  was.   The  declaration  was  inoorreclly  serred  by 
putting  up  a  notice  in  the  Clerkfs  office.    It  ahould.  ha^a 
been  seKyediOU.tbe  prisoner  himself  or  on  the  Sheriff  tur 
jailer«    (Id.) 

It  is  doubtfid  whether  upon  the  ordinary  leCumof  Ion- 
guidteSf  the  defendant  is  sufficiently  in  Courilbr  tbe^prnposei 
of  any  proceedings  whatever,  against  himy  until  his  body  la 
brought  in  by  habeaa  carpusy{2  liilL  Pr.  Beg.  478^)  or  by  a  ' 
duces  tecum  languklum^    (Be^s  Enoyelop.  LangukhuL)  > 
Unless  4  4he.piooseding9  are  )in  one  of  the  ways  for  which  • 
we  coutend,  the.  judgment  will  alwaiya  pass  against  the  sick 
man  by  amfriae.;  the  Sfaenff  always  contenting  himself? 
with  a  meia  entrance  into  the  eiak'niMn^a  chamfaes^oB 
which  he  founds  his  return. 

J2.  Emmet  ^  Ci  WhUe^  jun.  contm.    The  defendant  (or 
his  frienda)  isjeTideady  attempting,  under •pmlsnoe  of  faia- 
siekness^  ta  baffle  tilie  justice  of  the  .CoubI.i 


4T4  CASES  IN  THE  SUPREME  CUURT 

ALBANT,        The  wholls  olijecCion  is  founded  upon  the  supposition  Aat 
F^lklBgi.    ^  defendant  is  to  be  deemed  actuizUy  in  prison ;  wheie- 


ByiM  as,  in  fad  and  formy  the  retora  impoits.  no  such  thing,  tat 
Umig,  directly  the  reverse.  It  alleges  that  the  defendant  was  or- 
rested,  but  that  he  was  sick,  and  the  Sheriff  could  not  bring 
him  into  Court ;  or,  in  other  words,  commit  him  to  prism. 
For  if  he  had  committed  him  to  prison,  the  whole  command 
of  the  writ  would  have  been  obeyed ;  and  whether  sick  or 
well,  the  return  would  have  been,  simply,  that  he  had  him 
in  custodia,  to  wit,  in  prison.  But  the  languidus  is  amgn* 
ed,  as  a  reason  why  he  could  not  have  him  in  close  cu8U>- 
dy,  {areta  et  salva  cusiodia.)  As  to  his  being  under  bis 
custody  {sub  eustodia)  every  defendant  arrested  is  so,  enn 
when  his  appearance  is  endorsed,  in  legal  contemplatioD. 
The  very  form  of  the  declaration  is  so,  as  the  defendant  in 
that  case,  as  well  as  where  he  gives  bail,  is  stated  to  be  in 
custody,  &c.  It  is  B,Jietiony  for  the  purpose  of  jurisdiction; 
but  as  to  the  service  of  the  declaration  it  is  the  fad  only 
which  is  looked  at ;  to  wit,  that  the  defendant  is  actuattj/  in 
jail. 

The.  reason  of  the  thing  is  so.  Tims  the  statute  referred 
to  (1  R.  L.  353,  s.  11,)  requires  the  declaration  to  be  spe- 
cial, only  where  the  defendant  is  taken,  and  impristmi 
or  detained  in  prison  for  want  of  sureties,  that  is,  whciche 
is  either  originally,  actually  committed  to  prison,  or  sabse- 
quently  surrendered  for  want  of  bail.  The  act  meant  to 
guard  against  a  judgment  by  surprise,  when  the  defendant 
was  m  close  custody,  and  could  have  no  access  to  friends 
or  other  persons  to  assist  him.  The  plaintiff  then  should  be 
bound  to  serve  him  personally,  or  the  Sheriff  with  the  de- 
claration. But  where  he  is  merely  arrested,  and  then  left 
at  large,  at  his  own  house,  surrounded  by  friends,  with  all 
opportunities  of  access,  neither  the  words  or  spirit  of  the  act 
apply. 

The  only  question  is,  whether  the  Court,  by  the  arrest, 
got  jurisdiction  of  the  case.  Of  this  there  can  be  no  doubt. 
A  man's  being  sick  is  no  reason  he  should  be  esemj^fr^ 
suit.  It  may  be  a  reason  with  the  Court  in  giving  indol* 
gences^  to  enable  him  to  make  a  fair  defence.    But  when  tbi 
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aneat  isonoe  made,  and  the  defendant  in  custody,  in  legal 
contemplation  (wo  speak  now  of  the  formal  custody  which 
gives  jurisdiction)  the  plaintiff  is  at  liberty  to  proceed  with 
his  suit  This  is  so  in  every  case.  It  is  so  when  the  ap- 
pearance is  endorsed.  He  is  then,  for  the  purposes  of  the  suit, 
supposed  to  be  in  custody.  It  is  so,  where  he  is  arrested 
on  bailable  process,  and  suffered  by  the  Sheriff  to  go  with- 
out bail ;  and  the  plaintiff  may  waive  bail  and  take  judg- 
ment against  him.  It  is  so  when  he  is  in  actual  custody. 
The  jurisdiction  over  the  suit  attaches  upon  the  arrest,  in 
whatever  way  the  defendant  is  disposed  of. 

Then,  in  this  case,  the  plaintiff  had  a  right  to  file  his  de- 
claration, and  proceed  in  the  suit ;  and  he  was  not  bound  to 
serve  the  declaration  on  the  Sheriff  or  defendant  personally. 

As  to  the  possibility  of  the  defendant's  being  surprised,  it 
is  a  sufficient  answer  to  say,  that  when  such  a  case  arises 
the  Court  will  give  relief.  None  here  is  pretended.  But 
the  argument  has  no  weight  in  it  The  sick  man,  when 
served  with  a  writ,  is  apprised  in  the  most  solemn  manner 
of  the  suit  He  has  only,  as  in  other  cases,  to  request  his 
attorney  or  his  friends,  or  some  of  his  family,  to  attend  to  it. 

It  may  be  proper  to  ad.d,  that  the  return  of  lanffuidus^  in 
England  and  here,  is  of  a  totally  distinct  nature.  In  Eng- 
land each  Court  has  a  prison  of  its  own — ^The  Marshalsea 
for  the  K.  B.  and  the  Fleet  for  the  C.  P.  All  prisoners,  in 
legal  contemplation,  and  in  fact  where  the  body  is  actually 
taken,  are  brought  to  London,  and  committed  to  one  or  the 
other  prison,  and  the  Sheriff's  duty  and  power  over  the  pri- 
soner then  ceases.  These  prisons  are  distinct  from  the  jails 
or  county  prisons.  Now  when  the  Sheriff  is  permitted  to 
return  '<  languidia^  it  is  not  an  excuse  for  not  arresting  the 
defendant,  but  for  not  bringing  in  the  body ;  that  is,  bring- 
ing him  from  a  remote  county  in  England,  for  instance,  and 
committing  him  to  the  Fleet  or  Marshalsea.  Accordingly, 
in  the  instances  of  return  of  languidusj  referred  to  by  the 
defendant's  counsel,  the  Sheriff  states  in  the  return,  that  the 
defendant  has  been  arrested  and  remains  in  his  Majestifa 
prison^  under  his  custody ,  i.  e.  in  the  common  jail  of  that 
county,  so  weak,  &o^  that  he  cannot  have  him  before  our 
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ALBANY,    lord  tbe  kingi  &c^  tliit^  is^caimM  brin^  him  to  London,  and 
^^^^^^    turn  him  over  to  the  MsrsboL    (Tidd'a  Pr.  Forms,  83,  Am. 
Bryno       ed.)    So  in  sereral  returns  giv^n  in  the  New  Bptorna  Bre 
Monk      viuni,  167,  the  defendant  is  alwairs  stated  to  Toeih  prisma 
damini  regis^  or  in  prisana — not  in  custodia  merdy. 
And  the  siefcness  of  the  defendant  is  given  as  the  excuse  for 
not  bringing  bim  to  London^  and  ddirering  him  to  the  Mar- 
shal; 

In  England  the  t>laintiff  cannot  proceed  tmtil  'the  defen- 
dant, iS'  thus  brought  up  dnd  turned  over.  But  with  us  eve- 
ry Sheriff  of  every  cotlnty  is  the  Marshal,  and  the  defendant 
being  in 'his  custody,  sick  or  t^ell,  the  plaintiff  inay  proceed 
precisely  as  h»  may  in  England,  after  the  prisoner  is  deliv- 
ered to  (be  Marshal.  And  it  would  be  a  strange  doctrine 
in  Engknd,  if  a  Ate  the  prisoner  is  in  the  Marshal's  handS) 
the  plaitiliff  mustsUq)  his  suit  because  he  was  sick. 

Anthofif  in  reply.  As  to  all  the  grounds  assumed  by  ihe 
plainti^  I  answer,  the  Sheriff  has  returned  that  he  has  the 
defendant  in  his  custody^  He  is,  therefore,  a  prisoner,  and 
should  have  been  proceeded  against  accordingly. 

The  plaintiff'  supposes  the  Sheriff  to  have  returned  thai 
he  has  arrested  the  defendanif  ipho  is  so  sick  that  he  can- 
not convey  him  to  prison.  -  This  is  not  the  return.  It  is, 
that  he  remains  in  his  custody^;  the  very  return  made  in 
England,  when  the  defendant  is  in  prison,  and  sick.  On 
such  a  return  in  England,  the  defendant  cannot  be  treated 
otherwise  than  as  a  prisonei^  and  a  different  rule  here  would 
confound  all  practice  on  returns.  How  can  this  defendant 
be  before  the  Oourt,  unless  he  is  in  custody  1  When  an 
appearance  is  endorsed,  a  rule  is  entered  atscordingly.  Here 
unless  he  is  a  prisonery  the  Court  cannot  have  jurisdiction. 

Curia.  The  question  is,  whether  this  is  to  be  consider- 
ed the  ordinary  return  oicepi  corptiSf  or  cepi  corpus  in  ca»- 
todia.  It  is  perfectly  evident  that  the  latter  was  not  in* 
tended.  .  The  Sheriff  served  the  writ,and  the  defendant  was 
so  sick  that  he  could  not  be  conveyed  to  prison  with  safety; 
If  he  was  ia  the  custody  of  the  Sheriff  in  the  county  prison, 
it  is  immaterial  whether  he  was  sick  or  well,  and  it  would  be 
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jSte  f6  mMtkm  IMa  fftct  of  sickiieM  ki  the  nMtt^  tmless  it    AtSAur^ 

wasr  intended  as  an  excuse  for  not  committing  him  to  jail.     *'<*^^8i4> 

lie  never  was  committed  to  prison ;  and  it  is  in  this  case       ByM 

only^  thai  the  jimitiff  im  found  to  designate  the  plaoe  of  im* 

prisonrnent  in  hb  deckBation,  or  HffPfm  it  eifbtr  peisonallf 

npon  the  defendant  or  deliver  it  to  the  jailer.    If  the  den 

fendant  has  never  been  in  jail>  service  on  the  jailer  wonld 

be  a  nnUity.    We  think  Ibis  is  to  be  considered  a  return  of 

cepi  carpasy  simply',  and  all  the  additional  matter  contained 

in  the  retam  may  be  i^ected  as  snrpht^ge,  thoi«(b  it  would 

form  a  very  good  ground  for  a  Judge's  enlarging  the  time  to 

pleady  or  an  excuse  for  omitting  to  defend^  upon  motion  to 

set  aside  »  delaiiU  Mf  the  ground  of  merits^    By  a  return  of 

eepi  c&rpu3f,  the  defendant  is  considei^ed  in  custody,,  for  tbe 

purpose  of  giving  the  Ck)urt  jurisdiction. 

This  was  treated  on  the  argument  for  the  defendant,  as 
the  English  return  of  languidus  ;  but  it  is  not  so.  In  Eng- 
land, the  King's  Bench  and  Common  Pleas  have  their  te$» 
pectlve  prisons :  the  Marshalsea  belongs  to  the  former^^the 
Fleet  to  the  latter ;  and  sometimes,  when  the  defendant  is 
sick  in  a  remote  part  of  the  kingdom,  the  Sheriff^  instead  of 
Gtxmnrtting  him  to  one  of  tbeee  prisons,  as  he  is  required  to 
do  by  the  process,  confines  him  in  the  cocmty  prison,  and 
then  makes  the  return  quod  est  languidus  inprisonadomi* 
ni  regi9*  But  the  practice  upon  a  return  of  languidus  has 
ni>  ^ppiieatiOQ  to  Ihia  ease.  The  oMment  the  Sheriff  arrests 
the  defendant,  he  is  In  custody,  and  the  l^teriff  may  m  m» 
turn,  though  in  fact  he  suffer  him  to  go  at  targe  without 
baJI.  The  plaintiff  has  proceeded  regularly,  and  the  motion 
to  set  aside  the  proceedings  must  be  denied. 

Motion  denied^a) 

(a)  Ccfore  tBe  23  H.  6,  en.  D,  A.  0. 1445,  (enacted  in  thk  state,  1  It 
L.  433,  8. 13,)  the  iheriff  was  not  obll^'d  to  let  to  bail  penonf  trngCod  on 
mesne  procon ;  and  in  case  of  his  reAual,  they  we.e  obliged  to  sne  out  a 
writ  de  nunmcaptiane,  (3  H.  BL  433, 4.)  If  to  a  capia$  he  retained  eepi 
eorpu$  et  paratum  habeo,  he  was  bound  to  haye  the  body  at  the  return  of 
the  writ ;  and,  on  fiuluie,  was  amerced.  (Dalt  Sh.  311,  313.)  Bat  if  he 
letumed  cepi  eorpue,  et  fuod  eet  languidue  in  prieona  this  was  a  good  rs* 

YoL.  n.  61 
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ALBANY)     tam,  if  true  that  die'iNtfty  wu  nok;  and  a  ducM  Uemm  might  bo  twud* 
Feh.  1894.      ed  to  the  Sheriff  to  faring  in  the  priaoner ;  or  the  defendant,  if  he  wooU  ip- 
J      ^         pear,  might  he  reoeired  m  to  do.    (Id.  813.)    If  the  fctom  wu  fahe,  tin 
\/  Sheriff  was  liable  to  be  puniahed  by  fine  and  impriaonment    (Id.)    Wbtthtt 

lloiria  a  return  of  languidut  ewt  waa  good,  without  adding  in  pruona,  wu,  in  tin 
time  of  Dalton,  not  well  aettled.  (Id.)  The  retuma  of  Unguidut  fpna  hf 
hun  are  aa  fdllowa:  *'Bj  Tirtne  of  thia  writ,  A.  B.  within  named,  ii takn 
by  hia  body  and  ia  detained  m  priaon  or  jail,  ao  aiek  that  I  cannot  Ihto 
hie  body  at  the  day  and  place  within  contained,  without  danger  of  bis 
death."  Another:  "  By  yirtue  of  thia  writ  to  me  directed,  I  hafo  taken 
the  body  of  the  within  named  J.  S.,  which  eaid  J.  S.  la  in  the  priioa  of  oor 
lord  the  king  of  C.  lo  lick  that,  for  fear  of  hia  death,  I  cannot  haTO  him  be- 
fore the  Joatieea  within  written,  at  the  day  and  place  withui  oontained,  m 
within  I  am  commanded.*  Another  :  (like  the  laat  aa  to  the  caption) "  Which 
aaid  J.  ia  afflicted  with  ao  many  infirmitiea,  that  I  cannot  haye  him  wHlMBt 
great  danger  of  hia  death,  on  account  of  the  debility  of  hia  body,  befen  da 
Jnaticea  withb  written,  at  the  day  and  place  within  eontamed,  &e.  (U. 
911.) 

An  action  did  not  lie  for  a  falae  return  of  lamgwiiue.  (BoUi  ▼.  Limh 
Cro.  Elix.  852.)  The  Sheriff  waa  liable  to  an  amercement  only.  Botu 
action  lay  for  a  falae  return  of  eept  eorfue,  if  he  had  not  taken  bail  (BoH 
Ab.807.    Bac  Ah.  Sheriff,  (O).) 

Where  there  waa  a  return  of  eepi  eoTfu$t  and  the  Sheriff  did  not  prodnee 
the  defendant,  the  ancient  mode  of  compelling  him  ao  to  do  wae  hf  iasRO- 
ment ;  and  thia  practice  appeara  to  haye  continued  fbom  the  earlicit  tiwi 
down  to  the  beginnipg  of  the  reign  of  Gea  9,  and  to  haye  giyen  way  to  the 
proceeding  by  attachment  at  acme  period  between  the  yean  1734  aod  17S9' 
(Vid.  9  H.  BL  434,  n.  (a)  where  aU  the  authoritiea  on  thk  anbject  infiiQr 
dted.) 

It  will  be  ieen  by  the  opinion  of  the  Court,  and  the  argument  in  the  pn- 
dpal  caae,  that  this  bringing  in  the  body,  or  in  the  language  of  oor  ctfi^ 
haying  it  before  the  Juetieee,  dbc.,  anciently  meant  an  actual  delireryof  thi 
defendant  to  the  Marehal  of  the  JfaraAaiMO.  But  hi  thia  aUte  eyeiy  eooatf 
priaon  ia  a  Manhaleea  for  the  Supreme  Court,  and  a  return  of  the  de£n^ 
eepi  eorpue  in  euetodia  gtyea  the  Court  juriadiction,  though  it  import  ao  mm 
than  that  the  defendant  ia  in  the  jail  of  the  particular  Sheriff  who  ia^ 
the  return.    (1  R  L.  353,  a.  11.) 

The  rule  to  bring  in  the  body  haa  entirely  loot  ita  ancient  meaning,  nd  ^ 
the  proceia  of  time  haa  come  to  require  no  actual  interference  whateftf 
with  the  body  of  the  defendant,  but  a  putting  in  apecid  bail  (Vid.  M 
Fr.  195,  and  caaea  there  cited.)  Thia  ha!!  ia  the  Mnnhal,  upon  a  «0p  «^ 
jiMi  aa  the  Sheriff  ia  upon  a  eepi  corpus  in  esetodia. 
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Ex  parte 

Ex  parte  Bail  v.  B«Uj- 

1.  Seelte,  moved  for  a  mandamus  to  the  Judges  of  the 
Couit  of  Common  Pleas  of  Otsego  county,  commanding  itwemM^ih^ 
them  to  grant  a  new  trial  in  a  cause  in  that  court  between  ^^^  ^^ 
Daily  plaintiff,  and  Stocker  defendant.  The  action  was  slan-  material  teitt- 
der  for  charging  the  plaintiff  with  being  a  thief.  On  the  Sw^  to  the 
trial,  witnesses  were  sworn  for  the  plaintiff,  but  none  for  the  j««7.ti»iiienot 

'  erroFy      iinleM 

defendant.  P.  T.  testified  that  he  heard  the  defendant  say  the  jMity  call 
to  the  plaintiff,  "You  will  not  only  lie,  but  steal.''  O.  B.  jJVn^aS'nelTt 
swore  that  he  heard  a  part  of  the  same  conversation :  the  him  to  giye  it 
plaintiff  asked  the  defendant  if  he  had  not  said,  that  he  the  "^The'Smedy 
plaintiff  was  a  thief,  and  he  could  prove  it  1  that  the  defen-  **>'  refumng  to 

rf«»  comply     with 

dant  did  not  reply.  The  plaintiff  then  repeated  the  inquiry,  such  request 
and  the  defendant  then  said,  "  You  will  steal."  J.  P.  swore,  d^^*,**^™^; 
that  the  defendant  speaking  to  him  of  the  same  con  versa-  pel  a  new  trial, 
tion,  said  that  he  and  the  plaintiff  had  had  some  dispute ;  fui^af  be  by'^a 
the  plaintiff  called  him  a  liar,  and  he  said  to  the  plaintiff  A"^  ®^  ^ 
"You  will  steal,''  or,  "You  have  stolen  ;"and  he  told  the  ihonid  refase 
witness  further,  that  the  words  were,  « that  the  plaintiff  was  {^S^bit^bH 
a  thief  or  would  steal,"  or  something  like  that  He  further  bia  of  excep- 
told  this  witness,  that  at  the  time  he  made  this  charge  wru'ofenor.* 
against  the  plaintiff,  he  did  not  say  he  could  prove  it ;  and  ^  slander, 
he  thought  that  would  be  a  defence  to  the  action.  B.  F.  the  least  room 
swore,  that  he  heard  the  conversation  alluded  to  l^y  the  first  f?'  «!P^»<^"">  ®? 

'  ^  the  import  of 

and  second  witnesses,  but  did  not  remember  the  words  dis-  the  words,  this 
tinctly.  They  were  very  insulting  and  abusive,  and  he  did  Jennmed  by 
not  hear  the  plaintiff  use  any  improper  language  to  the  de-  *^®        i".T« 

is  conclusive. 

Slander  is  hi  the  nature  of  a  penal  action,  and  thoagh  the  jury  tiud  for  the  defendant 
a|;aui8i  the  weight  of  evidence,  a  new  trial  will  not  be  rrwnted. 

Though  a  yenlict  in  the  C.  P.  be  against  the  weight  of  evidence,  and  that  court,  on  motion 
refuie  a  new  trial,  there  being  a  ooansellor  at  law  on  the  bench,  yet  this  court  will  not  in- 
torfeie  by  mandamus. 

Because  the  granting  a  new  trial  rests  in  discretion. 

Thonffh  this  court  might  interfere  by  mandamus  in  an  extreme  case  of  this  nature,  ai 
where  there  is  no  room  for  doubt,  yet  such  remedy  should  be  exercised  very  sparingly. 

A  court  wO!,  in  their  discretion,  sometimes  deny  a  new  trial,  though  the  verdict  be  plainly 
against  law,  as  if  the  nalura  of  tha  oontnyvany  ba  trifling,  &c 
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ALBJUTTi    fendant.    G.  W.  heard  the  same  conyersation ;  did  not]» 
^^^^^^^    member  the  words,  but  uiderstood  the  defendant  to  have 


B*pMt»  made  a  general  chaise  of  stealing  against  the  plaiDu£  J 
^  W.  and  W.  H.  proved  that  the  defendant  was  a  num  of 
Gonsideialde  property :  and  on.  J.  W.  being  cioss-examintdj 
be  said  be  served  tha  writ  on  ibe  defoidant;  the  yjiintiff 
told  him  that  the  defendant  bad  said  to  hioi),  '<  You  vill 
steal,  won't  jou?'  hut  did  not  say  that  this  was  theonlj 
charge  the  defendant  had  made  against  him* 

The  defendanf s  counsel  moved  fax  a  nonsuit  on  the 
ground  that  xtone  o£  the  wosds  proived.  were  actionaUe.  His 
Bonar  the  First  Judge,  being  of  the  dogceeofcounsellQiat 
law,  was;  of  opinion,,  that  the  n»Qtion  should  be  granted,  and 
assigned  his  reasons  at  length ;  but  he-  was  overruled  bjr  tbe 
other  two  Judges  on  the  bench,  who  deeided  that  the  cauas 
should  go  to  the  jiicy,  wkose  province  it  waa  to  give  a  gqd- 
stcuction  to  the  wordsi 

The  First  Judge  then  charged  the  jury  that  altho'  his  indi- 
vidual opinion  was  unaltesed  that  the  plaintiff  ougbt  to  have 
beea  nonsuiled,  yet  a  mayority  ef  the  Gk>iirt  thought  other- 
wise^, and  it  was  the  opinion  of  the  other  membeis  of  tke 
Court  that  he  was.  about  to  deliver  to  them*  He  fraakly  aad 
candidly  invited  them  to  consider  it  as  the  opinion  of  tbe 
Court;  and  that  he  migjht  very*  probably  be  mistaken,  aad 
Ibe  other  noembers  of  the  Court  be  nghL  He  then  stated 
tbe  following  propositions :  1.  It  is  the  province  of  the  jmy 
to.  construe  the  words,  and  determine  their  meaning ;  and 
if  they  should  find  that  the  word  willj  as  used,  meant  Aat 
tfxe  plaiiitiff  would  be  guilty  of  stealing  hereafter,  then  they 
ought  to  find  for  the  defendant  2.  If  they  should  find 
that  the  word  will^  as  used,  meant  that  the  plaintiff  had 
eommiittBd  theft,  then  the  plaintiff  would  be  entitled  to  a 
verdict  Tlie  jnry  found  a  verdict  for  the  diefondant  i 
motion  was  afterwards  made  fbi  a  new  trial,  but  deoiei 

Skelye  remarked,  titat  the  words  proved  are  in  tn^' 
seLvjes  actioinabb^..  Theyamounttaadkect  charge  of  theft, 
and  it  should  not  have  been  left  to  Ifce  jury  to  dctenmoc 
their  actionable  quality.  This  wis  a  question  of  law  for  tha 
Court  to  decide. 


or  nn  wrm  or  new  rouL 

But  if  the  ««tiMttble  quality  «f  the  imrds  was  td  be  de-    AUBJtirr* 
terarined  by  tlie  jary,  we  cometid  it  was  not  jnop9ttf  left^    Fefc.  laM. 
them  by  the  Geurt    The  change  TolaAed  (otbe  wotd  wiB$     Ex  ^aiit 
and  refened  solely  to  the  testimony  cf  P.  T.  who  swore  ^ 

that  he  heard  the  defendant  say,  ^  You  iriUnot  only  Ik^  but 
steal."  At  any  rate,  the  whole  case  was  put  to  the  jury  up- 
on the  testunony  of  P.  T.  d&  C.  B.  The  testimony  of  Che 
other  witnesses  was  ovierlooked.  G.  W.  vndecstood  the  do- 
fiHidant  to  malce  a  ^neral  charge  of  stealing.  This  was 
adioQable.  (Neff  t.  OUsj  8  Mass.  Bep.  122;  £b^  r. 
Tmnff,  1  Wash.  Rep.  152 ;  F^wle  v.  Robbim,  13  Masa 
Bep.  SOQ,  per  Jackson,  J. ;  Pemke  v,  Oldham,  Cowp.  276 ; 
OUUumY.P€ake,W.Bl.Ref.959;  W^dtMtk^.Meadam. 
2  East,  453.)  The  words  as  stated  by  J.  F.  weie^  that  the 
plaintiff  «90mM  steal  wr  had  s/sfe.  All  this  evidence  aside 
froni  diat  of  P.  T.  kC,  B.  was  laid  entirely  out  of  Che  cass^ 
both  by  the  Court  and  jury.  It  should  have  been  submit- 
ted upon  the  whole  cadence,  whether  the  charge  of  tbeft 
was  intended.  The  case  was  suffered  to  turn  entirely  npoa 
Che  construction  of  the  word  tML 

The  jury  should  have  been  charged  to  construe  the  words^ 
as  they  would  hav«  been  understood  by  the  by-stauders : 
and  that  if  they  believed  they  would  have  been  understood 
to  charge  Che  plaintiff  with  theft,  they  should  find  for  him. 

S.  Starkweather,  contra.  There  were  no  actionable  words 
proved  ;  and  as  all  the  evidence  referred  to  the  same  time 
and  place,  if  any  one  set  of  words,  as  proved  by  any  witness, 
was  not  actionable,  the  Court  will  intend,  after  trial,  that  the 
words  found  by  the  jury  to  have  been  spoken,  were  not  ac- 
tionable. In  slander  and  the  like  actions,  the  Court  will 
not  grant  a  new  trial,  wliere  the  merits  have  been  submitted 
to  the  jury.  An  acquittal  is  conclusive,  as  in  case  of  a 
criminal  prosecution.  If  words  are  not  in  themselves  ac- 
tionable, the  manner  of  speaking  them  is  to  control  their 
meaning.  The  jury  have  passed  upon  this  point,  and  their 
finding  is  conclusive.  They  have,  in  the  language  of  the 
charge^  ^  construed  the  wonls,  and  detenained  their 
ingy''  ac  they  had  a  right  to  do. 
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ALBANY)        But  th  8  CouTt  baTe  no  jurisdiction  orer  the  subject  iMt 
^•^^^^^    ter  of  tbe  motion.    The  right  to  a  new  trial  rested  TrhoUy 


Ex  parte     in  the  discretion  of  the  Judges  who '  tried  the  cause.   The 


Buly. 


appropriate  and  only  remedy  was  by  bill  of  ezceptioDS  tr. 
the  opinion  of  the  Court,  and  a  writ  of  error. 

Curia,  The  motion  for  a  nonsuit  was  property  orerml- 
ed.  The  Judge  then  proceeded  to  charge  the  jury,  that  the 
question  for  them  to  determine  was  how  the  words  were  to 
be  understood ;  and  the  principal  subject  of  complaint  is,  that 
he  confined  his  notice  solely  to  the  words  in  proof  which 
were  grammatically  prospective,  "  you  trill  steal,"  without 
expressly  submitting  other  sets  of  words,  which  it  is  insisted 
were  established  by  the  proof.  He  told  the  jury,  that  it  was 
for  them  to  say,  whether  the  words  were  prospective,  and 
meant  that  the  plaintiff  would  hereafter  steal,  or  that  he  bad 
already  committed  theft ;  and  though  perhaps  he  may  have 
laid  too  much  stress  on  the  word  willf  yet  it  was  suhstan- 
tially  a  submission  how  they  would  understand  the  words, 
generally,  as  proved  on  the  part  of  the  plaintiff.  It  is  object- 
ed that  the  Judge  took  no  express  notice  of  any  other  words 
than  those  proved  by  the  witnesses  P.  T.  &  C.  B.  and  par- 
ticularly that  he  paid  no  attention  to  the  admission  which 
the  defendant  made  to  J.  F.  This  would  doubtless  have 
been  proper  as  showing  an  intention  to  charge  the  plaintiff 
with  the  crime  of  larceny,  but  the  plaintiff's  counsel  should 
have  called  the  Judge's  attention  to  this  testimony.  Not 
having  done  so,  he  has  no  right  to  complain  of  the  omissioD 
as  erroneous.  Nor  is  a  mandamus  the  proper  remedy.  If 
the  charge  of  the  Judge  was  incorrect,  the  plaintiff  should 
have  taken  his  bill  of  exceptions,  and  reviewed  it  upon  a 
writ  of  error.  But  aside  from  this  difficulty  as  to  theTem^ 
dy,  it  is  a  sufficient  answer  to  this  application  that  the  words 
proved  would  admit  of  some  doubt  as  to  their  meaning, 
and  whero  there  is  room  for  the  leost  criticism  upon  their 
import,  it  is  properly  a  question  for  the  jury,  whose  deci- 
sion is  conclusive.  It  comes  within  the  principle  laid  down 
by  this  Court  in  Wilson  v.  Supervisors  of  Albany^  (12  John* 
416.)    We  think  the  jury  foimd  against  the  weight  of  evi* 
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dence,  but  they  had  a  right  to  decide.    Slander  is  in  the  na-    albant, 
tare  of  a  penal  action,  in  which  though  the  jury  fiud  for  the     ^fc»^8^ 
defendant  against  the  weight  of  evidence,  a  new  trial  is     Ex  pui« 
never  granted.    {Hurtin  v.  Hopkins^  9  John.  36.)  ^^* 

As  to  the  remedy  by  mandamus,  it  may  be  proper  to  re- 
mark, that  diough  in  extreme  cases  we  might  interfere,  and 
control  the  Court  below  upoa  questions  of  fact  presented  in 
the  form  of  a  motion  for  a  new  trial,  yet  it  is  a  remedy  which 
should  be  used  very  sparingly.  A  contrary  course  would 
draw  before  this  Court,  whenever  one  of  the  parties  should 
be  dissatified  with  the  decision  nf  the  Common  Pleas,  an  ez« 
amination  of  those  questions  which  address  themselves 
merely  to  the  discretion  of  that  Court  We  should  be  per- 
petually appealed  to  for  the  adjustment  of  rights  undefined 
by  law.  This  would  result  in  an  endless  conflict  of  opi- 
nion upon  questions  which  must  from  their  very  nature  be 
finally  determined  by  the  Court  below,  because  they  cannot 
be  reached  by  the  rules  of  law ;  and  although  we  may  think 
the  inferior  jurisdiction  has  erred,  yet  we  will  not  interfere. 
It  is  true,  that  extreme  cases  may  be  supposed,  which  would 
form  aa  exception  to  this  doctrine.  Where  an  action  is  brought 
on  a  promissory  note,  the  execution  of  which  is  proved  be- 
yond all  doubt,  and  yet  the  jury  find  against  it,  should  the 
Court  below  refuse  a  new  trial,  we  might  interfere ;  but  it 
would  be  improper  to  do  this,  in  ordinary  cases.  Even 
where  a  verdict  is  plainly  against  law,  yet  the  Court  may 
many  times  properly  deny  a  new  trial ;  as  if  the  controver- 
sy be  very  trifling  in  its  nature,  or  contemptible  in  amount. 

Motion  denied,  (a) 

(a)  Vid.  Macrow  v.  fficU,  I  Burr.  11 ;  Farewell  t.  Chqf ey,  id.  54,  and  the 
eases  there  cited ;  Fleming  y.  GUbert,3  John.  528 ;  Hyatt  y.  Wooc,  id.  339 ; 
Huntr.  BurreU,  5  John.  137 ;  Van  Slyek  r.  Hogeboofih  6  John.  870;  and 
Feeler  ▼.  Whipple,  8  John.  369. 
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jr.  JACKsoN;eiri;Kem.  Ejdson  and  another  d^atn^/GATEi. 

ladiTuiL 

rale  forde-      H.  H.  Eose,  for  the  defendant,  moved  for  a  view,  whiA 
1*^  caSw  Wag  successfully  opposed  by  ^.  S.  Shipherd^  th  Cmt 
■of  coune,  <Jireeted  a  rule  to  be  entered  thai  the  tmtUm  b^  denied^  with 
ex-  9ut  aaying  any  thing  about  costis. 

A  the 

Shipherdi  a$ked  for  the  co^ta  of  opposing. 

Curia.  Whenever  the  rule  is  entered,  thai  a  nwtim  be 
denied^  the  costs  of  opposing  the  motion  fbllovir  of  course,  in 
all  cases  except  where  the  contrary  is  expressed  in  d» 
rule,(a) 

(a)  Yid.  WilUimM  v.  Smith,  9  Caineif'  Eep.  SSX 


L^THBOP  against  JvmviNi. 


Where  an  at-  J.  PicKsoN,  moved  to  set  aside  the  default  for  not  joiniDg 
at  one  dwei-  hi  error,  and  all  subsequent  proceedings  for  irregularity.  He 
^U^^t  ^^^  affidavits,  showing  that  before  the  rule  for  joining  in 
another  dwei-  error  had  expired,  the  defendant's  attorney,  on  inquiry, 
he*i^*^"iSlenf  fo^^^d  that  the  plaintiff's  attorney  was  absent  from  home. 
Xwtmg  no  one  He  had  an  office,  at  which  a  clerk  occasionally  attended,  but 
the  serYice  be  was  not  in  the  oflSce,  and  the  plainti£f 's  attorney,  and 
^onid  £b^  ^^  ^^^^  ^^^  ^^  ^^^  absent,  boarded  at  his  father's  bouse, 
deiiyery  to  whicb  was  in  the  same  neighborhood  with  bis  office.  Tbe 
betonginr^to  JoJnder  in  error  wa«  served  on  his  father,  at  the  house  when 
the       lionM  he  boarded. 

where         he 

than   to'*  one      Dickson  cited  Gelston  v.  Swartwoui^  1  John.  Cas.  136. 

belonging     to  • 

^      y^      S.  A.  Foot,  contra,  read  an  affidavit  showing  that  the  office 

where  hia  of-  i      ,      , ,        •  •  <.      .t  .j  j     Um 

fioe  ia  kept      wto  a  part  of  a  dwelling-house- where  a  family  resided,  no 
insisted  that  the  service  should  have  been  on  some  per 
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Mn  ki  Ihat  faouto,  nr  sooie  exieaie beahovn^ whyit  wais  not.  iiaAjrfei 

The  rule  cited  authorizei  a  Jerriee  ait  the  attoniey^  dwdl-  ^<^Mflt. 

lng-4KHuie,  if  no  one  is  li  ihe  ofieiv  bnt  not  upon  one  in  m  flfM<i*i», 

oouae  where  fae^  a  boardermeiely.    The  boarding  bovise  uLf**^ 

of  the  attorney  may  be  and  frequently  ia  a  oonaidemble  die-  ^    ^', 

lance  from  the  office.    The  proper  eenrjcey  in  such  a  eaee^  &&,  at  fiMik 
would  be  on  one  in  the  home  wfaore  Ibe  ofliee  is  kept. 

WooDWORTH,  J.  The  reason  of  the  rule  is  in  favor  of 
the  course  pursued  here*  The  paper  will  be  better  taken 
care  of  by  a  person  belonging  to  the  house  where  the  attor- 
ney is  a  boarder,  than  by  an  entire  stranger,  as  the  person 
may  be,  though  he  leside  in  the  same  house  where  the 

office  is  kept 

Motion  granted. 


In  the  matter  of  Thb  Supervisor  and  Overscers  or 
THE  Poor  of  the  town  of  Sandlakb  against  The  Sup- 
ervisor and  Overseers  of  the  Poor  of  the  town  of 
Berlin. 

Under  the  iM- 

TuRsuANT  to  an  act  passed  June  19th,  1812,  entitled  an  act  ui  cIum  in 
to  divide  the  towns  of  Greenwich  andBerlin,  in  the  comity  tmniit  n!^ 
of  Rensselaer,  into  three  towns,  these  two  towns  were  divided  ^f  the  10110?. 

Yitony  oCf  to 

into  three  towns,  by  the  names  of  Greenbushi  Berlin  and  meet  and  ap- 
Sandlake ;  and  the  second  eectidn  required  «  That  as  soon  J^f^j  ^^ 
as  may  be  afier  the  first  Tuesday  of  April  next,  the  Over-  neyi  of  Um 
seers  of  the  Poor  and  the  Supervisors  of  the  said  towns  tovni^^hey 
shall,  after  due  notice  given  by  any  one  Supervisor,  meet  at  onuttodothu, 

or  do  it  pef* 

the  dwelling  house  now  occupied  by  Thomas  Thompson,  tiaiiy  by  omit- 
and  apportion  the  money  and  poor  belonging  ^to  the  said  ^'^^^ 
towns  of  Gceenbudiand  Berlin,  among  the  three  towns,  lar  pamper, 
agreeable  to  the  last  tax  list  for  said  coonty,  and  that  forever  ^o  "X^i^ 
afterwards  eadi  of  ifae  said  towns  shall  support  and  maiur  ^^J^  ^ 

^^  rect  the    ^ 

tain  their  own  poor.''  portionmeat 

One      who 

had  been  oo« 

easionany  and  partially  relieved  by  the  town,  aid  wboee  cireumetaneef  had  nndergone  n» 

material  chaoge  for  the  better,  after  being  reiiered,  waa  holden  to  be  a  pauper  within  the 

meaninj^  of  tliie  claoae. 

Vol.  IL  62 
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ALBANY,        The  Snpenrisors  and  Overseers  of  Berlin  and  Saodlake 

pUk     1004 

met  pursuant  to  this  section,  on  the  13th  May,  1813,  and  Uie 


.  officers  of  Berlin  represented  that  there  was  but  one  person, 

'  (one  Austin,)  chargeable  to  Berlin,  the  expense  of  keeping 


whom  was  apportioned  between  the  two  towns,  by  a  written 
dco-^of  Beriin.  agreement.  Henry  Saunders  and  Lois  his  wife,  who  had 
been  occasionally  relieved  as  paupers,  by  the  town  of  Berlin, 
before  the  act  passed,  and  who,  at  the  time  of  the  meeting, 
resided  in  a  part  of  Sandlake,  which  before  the  act  had  been 
a  part  of  Berlin,  were  not  noticed  in  the  apportionment, 
nor  was  the  attention  of  the  Supervisors,  &c.,  called  to  this 
subject,  except  as  it  was  incidentally  mentioned  by.  one  of 
the  Overseers  of  Berlin  to  one  of  the  Overseers  of  Sandlake. 
June  7th,  1813,  Saunders  and  his  wife  applied  to  the  Over 
seers  of  Sandlake  for  relief,  and  have  since  that  time  been 
supported  by  that  town  at  very  great  expense.  H.  Saund- 
ers died  in  1816.  His  wife  survived,  and  is  still  charge- 
able. They  had  lived  in  that  part  of  Sandlake  which,  before 
the  act  was  a  part  of  Berlin,  for  several  years ;  were  in  in- 
digent circumstances,  and  during  that  time  had  been  occa* 
sionally  relieved  by  Berlin,  as  paupers.  They  had  been  so 
relieved  as  late  as  the  winter  of  1811  and  1812  ;  but  had  not, 
at  any  time,  depended  solely  on  the  town.  From  the  time 
of  passing  the  act,  to  the  time  when  they  became  chargeable 
to  Sandlake,  they  had  not  been  in  want  of  public  charity, 
by  reason  of  Saunders'  (on  sale  of  a  small  piece  of  land 
which  he  owned)  having  received  $100.  The  town  of  Sand- 
lake  had  expended,  since  Saunders  and  his  wife  became 
chargeable,  about  $1100  in  their  support  On  finding  that 
they  were  chargeable  to  Sandlake,  the  Overseers  of  the  Poor 
of  that  town  had  often  called  on  the  Overseers  of  the  Poor  of 
Berlin  for  contribution  towards  their  support,  which  the  latter 
had  declined,  relying  on  the  apportionment  of  the  13th  Hay, 
1813,  as  final  and  conclusive ;  and  the  Supervisor  and  Over- 
seers of  Berlin  had  refused  to  join  in  any  farther  apportion- 
ment, though  notice  had  been  given  foj  this  purpose  pursuant 
to  the  act.  A  hill  had  been  filed  by  Sandlake  in  the  Court 
of  Chancery,  for  relief  which  was  dismissed,  on  the  ground 
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thai  if  they  had  any  lemedy  it  was  at  law.    (See  6  John*    albanTi 
Cai.  Bep.  232,  S.  a)  ^"^  ^^  ^ 

SapenriMr 

J.  P.  Cuakman^  moved  for  a  mandamus,  commanding  the        ']^ 
Supervisor  and  Overseers  of  Berlin  to  join  in  making  the    «„  J[l]^ 
proper  apportionment,  &c.,  of  Bezli% 

He  contended  that  Saunders  and  his  wife  were  to  be  con- 
sidered paupers  of  Berlin,  at  the  time  when  the  act  pass- 
ed. It  is  enough  that  they  had  been  occasionally  relieved. 
Being  the  propnr  subjects  of  apportionment,  if  the  town  of- 
ficers have  omirted  to  make  it,  this  Court  will  compel  them 
to  proceed  and  do  their  duty.    {Hull  v.  The  Supervisors  of 

'  Oneida^  19  John.  259.)  Even  if  the  subject  was  brought 
fully  before  them',  and  they  misjudged  upon  the  question 
whether  these  persons  were  to  be  considered  poor  within 
the  meaning  of  the  act,  yet  a  mandamus  should  go  to  rectify 
the  mistake.  In  the  matter  of  Bright  v.  The  Supervisors 
of  Chenango,  (18  John.  242,)  the  Supervisors  had  passed 
upon  a  Clerk's  account  for  services,  and  rejected  his  claim 
upon  the  ground  that  it  was  not  a  proper  county  charge ;  and 
this  Court  Ix^ing  of  a  different  opinion,  enforced  the  claim  by 

-  mandamus.  It  is  not  necessary  to  constitute  a  pauper  that 
he  should  derive  his  entire  sup()ort  from  the  town.  It  is 
enough  that  partial  relief  is  rendered.  The  moment  a  man 
applies  for  and  obtains  relief,  to  any  degree,  he  is  considered 
as  a  pauper,  and  the  Overseers  of  the  Poor  may  bind  out 
his  children  as  apprentices  or  servants.  (1  R.  L.  136.) 
Though  not  actually  char^eAbleon  the  13th  of  May,.  1813, 
they  were  virtually  so.  They  had  been  actually  chargeable 
about  a  year  before,  and  bni  a  few  months  before  the  passage 
of  the  act,  and  had  undergone  no  material  change  in  their 
circumstances. 

I 

2).  Buelj  contra.  We  suppose  that  as  both  parties  met 
and  made  a  decision,  unless  it  be  very  clear  that  there  was 
not  a  substantial  oorapliance  with  their  duty,  the  Court  will 
not  mterfere.  The  question  arises  upon  a  standing  clause 
in  the  various  acts  by  which  towns  have  been  divided.  The 
powers  conferred  are  temporary  and  f  tjrsonal  in  their  very 
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AtiBAmri    mtare ;  eoafiaod  to  tbe  oflloers  mentioiied,  and  eoiald  nefer 
grti-iaac    Y^^yQ  intended  to  embrace  their  successors.    The  legalttun 


8miei>iwi     did  not  mean  that  this  duty  should  be  performed  by  per* 
Ue^"  tons  who  might  be  -wiiollf  Qnacquainled  vilfi  the  subject 

^  ▼'.  AAer  the  lafise  of  11  years,  we  are  called  on  lo  perfonii « 
fte.,  of  Beriia.  duty  which  cannot  be  discharged  with  inteUigenoe.  If  thii 
matter  is  not  to  be  considered  res  judicata^  is  it  consistent 
with  law  or  with  policy  to  impose  a  duty  of  this  nature,  pe- 
culiarly belonging  to  the  original  Supervisors  and  Orerseets 
of  these  towns,  upon  their  remote  successors  ?  It  is  plun 
that  this  was  a  matter  of  discussion  on  the  13th  of  May,  1813. 
If  it  has  been  passed  upon,  the  proper  remedy  is  by  certio- 
rari, not  by  mandamus.  The  case  of  Hull  v.  TA^  Svpervi- 
8ors  of  Oneida^  merely  goes  to  show  that  where  public  offi- 
cers omit  to  act,  you  will  put  them  in  motion,  and  compel 
them  to  meet  if  necessary.  You  will  not  undertake  to  guide 
their  discretion.  What  else  can  you  do  h^re?  Suppose 
these  Supervisors  and  Overseers  td  assemble ;  would  they 
not  have  a  right  to  say,  ^  Vfe  will  not  sit  as  a  court  of  re- 
view upon  the  acts  of  our  predecessors,  who  swear  that  they 
have  decided  the  very  questions  now  submitted  to  us:  the 
power  was  confined  to  our  predecessors ;  or,  at  any  rate, 
they  have  spent  their  powers,  and  nothing  is  left  for  us  to 
do?"  If  fraud  or  concealment  should  be  imputed  to  the 
*  original  Supervisors  and  Overseers  of  Berlin,  their  suc- 
cessors may  say  there  was  no  farud — no  concealment  To 
warrant  a  mandamus,  the  right  of  the  relator  must  be  clear 
and  unequivocal.  {The  King  v.  The  Gov.  4*  Co.  oJtU 
Bank  of  England^  2  Doug.  624.  Mandamus  to  the  M 
tices  and  Overseers^  ^c.  6  Mod.  420.) 
.  But  Saunders  and  his  wife  are  not  to  be  considered  pau- 
pers at  the  period  when  the  act  passed.  Paupers  are  al- 
ways classed  as  permanent  and  temporary.  It  does  not  fol- 
low that  because  a  man  is  once  a  pauper  he  is  always  ap^n- 
per.  Did  the  legislature  mean  that  the  commissioners  shoula 
travel  back  through  a  series  of  years  to  see  who  hod  received 
a  bushel  of  wheat  or  other  trifling  article  from  the  town,  ^ 
aid  him  in  a  state  of  temporary  distress  ?  The  clause  should 
be  confiaed  to  persons  actually  chargeable  at  the  time  when 
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ih«  opportioiiiDeat  is  tt>  be  made.    This  it  the  eolf  fids  of  albmshfj 

constnietioa  which  wtU  admit  of  certainty.  T<i^im4, 
If  there  was  fraud  in  tbe  officers  of  Bet lin,  in  odottiag  to 


pieaeiit  this  salgect  to  tfie  commisaicinefs,  m  mandsmns  ia  ^^  hdi^ 
not  the  proper  remedy.  The  indiTidxrals  who  coamittsd  "^ 
tbe  fraud  sbould  be  songht  out,  and  made  to  answer  for  It  *«^crBMtta 
in  their  prirate  capacity.  This  Coart  baTe  cbcided  tJaat 
ercn  &  promise  to  one  Oreiseer  o£  the  Poor  shaU  not  emns 
to  the  benefit  of  his  successof }  and  i  presume  it  will  not  bo 
centended  that  a  claim  for  a  frand  is  not  only  trHnfferable 
from  one  set  of  Overseers  to  another^  but  that  the  siicees* 
sors  of  the  iirandalent  party  shall  be  answeraUe  for  his  sets* 
In  order  to  grant  relief^  this  Court  most  look  into  the  ac« 
eouivte  of  Sandlake  for  10  or  It  years  past.  Is  there  any 
precedent  foi  snch  a  proceeding  ?  Who  is  to  perform  the 
Cfidet  to  be  made  1  It  mast  go  against  the  present  9apervi- 
aor  and  Overaeecs.  Suppose  them  out  of  office ;  upon  whom 
is  the  mandamus  to  operate  ?  Will  it  bind  the  whole  town 
of  Sandlake  ?  Or  if  it  is  to  operate  upon  the  person  of  the 
officers  for  the  time  being,  how  are  they  to  be  reimbursed  ? 
bi  England  there  are  meauis  of  compelling  the  town  to 
tehnbnrse  their  oAcers  for  expenses  incurred.  (3  Selk. 
631.  1  Str.  63.)  If  there  is  no  legal  means  foe  reimburs- 
ing these  men,  are  they  tabe  thrown  upon  the  honor  (rf  the 
town. 

A.  Van  Veckten,^  in  reply.  By.  the  2d  section  cf  tfie  act 
imder  which  this  application  is  made,  tfiese  commissioness 
were  required  to  meet^  not  to  perform  a  judicial  butaminis<* 
terial  act — ^die  apportionment  of  the  poor  and  poor-money 
according  to^  the  taz4istr  They  were  requiied  ta  pevfoim 
a  positive  duty,  which  was  a  mere  matter  of  maHhematieal 
calcutatioD.  Sandlake  being  a  new  town  it  lay  with  Berlin 
to  furnish  Ibe  pio^r  information.  Have  they  done  tfaiaf  1£ 
not,  they  hoire  done  injustice,  and  theiajury  shoold  be  redress- 
ed. They  mentioned  that  there  wasboC  one  pauper  and  no 
more.  That  this  was  untrue  appears  from  theif  own  acts; 
They  had  before  reliered  Saunders  and  liis  wife  as  panpem 
That  they  were  not  entered  on  the  books  as  peimancDt  paur 
pcra  cav  aaafca  m^  difference;    The  object  of  the  aet  was  an 
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ALBANT,    honest  diTision  of  expenses.    Would  leaving  them  off  (h< 
Feb.  18S4.    poQf .lis!  jugj  before  the  act  passee  or  just  before  the  vpfot. 


SupervjMr,    tionment  is  made,  and  a  consequent  refusal  to  coinidei 

wO>f  of  Sand*    «  ^ 

lul^e        uiem  as  paupers,  satisfy  either  the  terms  or  spirit  of  the  kv  1 
^*  Were  not  these  paupers  so  situated  as  to  reqnuie  relief?  That 


Ike.,  of  Berlin,  the  town  must  ultimately  have  provided  for  them  is  eri- 
dent  from  the  result ;  for  a  few  days  after  the  apportionment, 
without  any  material  change  in  their  circumstancesi  Sand- 
lake  is  chained  with  an  allowance  of  about  200  dollars  a 
year  for  their  support  Does  it  lie  with  Berlin,  who  hal 
made  repeated  proviisions  for  these  paupers,  to  deny  that 
they  were  the  proper  subjects  of  apportionment  ?  It  is  said, 
the  only  question  was,  were  they  paupers  at  the  time  of  the 
apportionment  1  We  grant  this :  but  how  is  it  to  be  deter- 
mined ?  Because  the  town  may  have  been  relieved  from 
their  fiq>port  for  a  few  weeks,  by  the  private  charity  of 
the  neighborhood,  does  it  follow  that  they  cease  to  be  pau- 
pers? 

Have  the  officers  of  Berlin,  then,  fulfilled  their  duty! 
Have  they  united  with  those  of  Sandlake  in  a  division  of  the 
paupers  ?  It  is  said,  tliis  whole  matter  is  res  judicaia. 
This  we  deny.  It  was  so  as  to  Austin,  but  the  divisioa  was 
confined  to  him.  It  was  the  duty  of  the  commissioners  to 
apportion  the  whole  of  the  poor ;  and  the  duty  remains  as 
to  those  paupers  who  have  not  been  passed  upon,  is  to 
these,  the  obligation  imposed  by  the  statute  was  not  fulfilled. 

It  is  objected,  that  the  remedy  by  mandamus  is  confined 
to  the  individual  officers  who  neglected  to  act  at  the  day  ap- 
pointed ;  and  caimot  be  extended  to  their  successora  The 
statute  requires  the  supervisors,  d&c,  to  meet  on  the  13th 
day  of  May,  1813,  or  as  soon  thereafter  as  may  be.  It  re- 
fers to  the  officers,  and  not  merely  to  the  persons  holding 
the  offices.  Suppose  these  commissioners  had  refused  to 
meet  at  all ;  should  we  have  been  without  remedy  7 

It  is  said,  we  have  waited  too  long  before  we  came  here 
for  a  remedy.  But  the  affidavits  show  tliat  we  Iiave  not  wait- 
ed very  quietly.  We  went  to  Chancery  and  were  sent  hack 
to  law.  The  delay,  therefore^  is  fully  accounted  tot.  We 
have  called  upon  Berlin  to  perform  their  duty  voluntarily; 
and  there  is  nothing  wl  Ich  looks  like  a  waiver  on  our  part 
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It  is  complained,  that  we  seek  to  punish  tho  officers  of  albant, 
Derlin  for  the  fraud  of  their  predecessors ;  bnt  we  ask  no  ^^^  ^^^ 
siich  thing.  We  do  not  seek  to  ]>unish  fraud.  Here  is  a  Bnperriior, 
question  between  the  two  towns ;  and  we  seek  relief  against        uke!^ 

Berlin  through  the  instrumentality  of  their  officers.    To     _    ^\ 

whom,  it  is  asked,  is  the  mandamus  to  go  ?  «  We  answer,  Ac  of  Berlin 
to  the  Supervisor  and  Overseers  of  the  Poor  of  Berlin,  in 
their  official  capacities.  It  must  bind  their  successors.  We 
ask  them  to  do  what  they  can  easily  perform — to  meet  us 
and  make  the  apportionment  It  is  said  they  have  a  dis- 
cretion, and  what  will  the  court  order  them  to  do,  when 
they  have  assembled?  We  have  answered  already — to 
perform  a  positive  duty  by  a  plain  rule,  by  which  they  are 
to  make  a  mere  computation  of  expense.  But  it  is  supposed 
they  may  not  agree ;  that  thoy  may  set  up  their  discretion, 
and  refuse  to  allow  any  thing,  or  allow  a  mere  trifle — 60 
dollars,  for  instance.  But  will  the  Court  tolerate  this  ? 
What  is  their  discretion  1  To  allow  a  reasonable  compen* 
sation,  according  to  a  given  rule.  And  is  not  a  mandamus 
the  proper  remedy  ?  Its  object  is  to  compel  subordinate  of- 
ficers fairly  to  do  their  duty,  with  a  view  to  the  end  enjoin- 
ed :  in  this  case,  not  that  30  or  600  dollars  should  be  al- 
lowed, but  that  they  should  make  an  estimate.  A  difficulty 
is  started,  as  to  the  remedy  which  the  defendants  may  have 
for  a  reimbursement  But  if  they  disburse  money  in  behalf 
of  the  town,  pursuant  to  law,  the  law  will  give  them  the 
remedy.  An  Overseer  of  the  Poor  may  be  compelled  to 
disburse  moneys  for  the  relief  of  a  pauper,  upon  the  order 
of  a  magistrate ;  and  he  must  look  to  the  town.  Should 
the  inhabitants  of  the  town  refuse  to  raise  the  money,  this 
Court  would  compel  them  to  do  it  by  mandamus. 

Curia.  Saunders  and  his  wife  had  been  occasionally 
supported  as  paupers  by  Berlin  ;  and  both  at  the  time  when 
the  act  dividing  the  town  and  erecting  Sandlake  passed,  and 
on  the  13th  of  May,  1813,  the  time  of  meeting  to  apportion 
the  expense  of  maintaining  the  poor  between  the  new  towns 
they  continued,  in  fact,  poor  and  unable  to  maintain  them- 
aelvesi  though  they  had  not  been  actually  chargeable  for 
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ALBANVy    aibottt  a  year.    The  lelief  wfakh  they  bad  leeeived  vat  pur 
TfHk  1884    ^^  ^^  ^^  ^^^jr^  sui^pcMttd  by  Beilki  that  they  wen  not  iobe 


Supenriflor^    considered  paiii|>er8y  and  coHiequenily  not  die  sulgept  of  if- 
IhJb^       portionment  undei  the  aet    We  thiak  otherwieey  imdeT  i» 

(g^iptrriiriT  ^^^^'^^^^^'^^^^  ^f  ^s  ^^>0^  To  fix  oa  tiieni  the  efaaneter 
Slc  of  Bflrlki.  of  pauperS)  it  waa  iiot  neeeesary  that  they  shfOiiId  sabsin 
entirely  iipon  puhlie  eharily*  Having  been  paupers  and 
thek  ciieumstances  not  being  substantially  ebMgeid  fi>r  the 
belter,  they  continued  the  proper  subjects  of  appoi tioiuneftt 
in  1813.  Not  baviKi^  been  taken  into  the  account  when  (he. 
dbvisjon  of  paupers  wa»  made  between  the  two  towna^  w» 
think  this  Court  cocnpetent  to  compel  the  Supervisors  and 
Orerseers  of  these  towns  te»  do  now  what  th^  should  ba?e 
done  in  1813^ 

It  ia  prop^  to  observei  that  if  these  commissioners  had 
acted  upon  the  subject,  and  adjudged  that  Saunders  aod  his 
wife  were  not  paupers,  we  should  not  have  thought  our^ 
selves  warramtaUe  in  interfering^  by  mandamus.  But  it  » 
inferable  from  all  tber  paipers  that  this  waa  not  done*  llie 
subject  was  incidentally  mentioned  dt  the  meeting }  butthe 
commissioners  did  not  act  upon  it  as  a  board. 

We  gmnt  the  rule  that  a  mandamus  issue,  requirii^  them 
to  make  the  appcNrtionment  of  the  expense  of  these  paupers, 
as  they  should  hare  done  lA  1813 ;  but  without  giving  any 
dcreelions  beyond  this. 

BtTLBr 

j  GkoTge  Gipperfy,  Supervisor,  Stephen 

i  Chregorf^  George  P.  HaynoTj  Over- 

;  seers  of  the  Poor  of  Sstndlake, 

'  r. 

William  H.  Murray^  Supervisor,  and 

'  Rodman  Thomas  ^  Eliphalet  NUeSj 

Overseers  of  Ae  Poor  of  llie  town  of 
Berlin. 

been  granted  at  *»  last  term  of  this  Courts  requiring  the 
Supervisor  and  tlie  Overseers  of  the  pocsr  of  the  towa  rf 
Berlin,  in  the  county  of  Rensselaer,  to  show  canse  c©  4^ 
first  day  of  the  present  term  of  this  Comt,  why  amsodaamf 


/.  P.  Cnshnwh 
Att'y. 


A  rulekatiif 
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tboatt  not  issue  against  ihem,  tamake  an  apportionment  of 
the  expense  of  supporting  Lois  Sauncle^  a  pauperj  be- 
tween the  towns  of  Sandlake  and  Berlin,  in  said  county,  as 
is  reqijured  by  the  act  entitled  "  An  act  to  divide  the  towns 
of  Oreenbush  and  Berlin,  in  th6  county  of  Rensselaer,  into 
three  towns,"  passed  19th  June,  1813 ;  and  also  requiring 
them  to  make  a  like  apportionment  of  the  expense  incurred 
by  the  said  town  of  Sandlake  in  the  support  of  Henry  Saun- 
ders, now  deceased,  a  pauper  of  said  town  of  Berlin,  at  the 
time  of  the  passing  of  said  act,  and  of  the  said  Lois  Saun- 
ders since  the  7th  day  of  June,  1823 ;  and  also  requiring  the 
Overseers  of  the  Poor  of  the  town  of  Berlin  to  pay  to  the 
Overseers  of  the  Poor  of  the  town  of  Sandlake  such  share 
oi  said  expenses  hs  may  be  asc^tained  to  be  chargeable  up- 
on the  town  of  Berlin  under  the  provisions  of  the  said  act ; 
and  on  filing  affidavits  and  other  papers  in  this  cause,  and  on 
motion  of  Mr.  Oushman  of  counsel  for  the  plaintiffs,  and 
on  hearing  Mr.  Buel  of  counsel  for  the  defendants,  no  suffi- 
cient cause  being  shown,  ordbbbd,  that  a  mandamus  issue 
against  the  defendants,  William  H.  Murray,  Supervisor,  and 
Rodman  Thomas  &  Eliphalet  Niles,  Overseers  of  the  Poor  * 
of  the  town  of  Berlin  in  the  county  of  Rensselaer,  comman- 
ding them,  &c,  {as  in  the  opinion  of  the  Court.) 
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Tlio  People 

T. 

Manli. 


The  People  against  Marsh,  Sheriff  of  Onondaga* 

A  COMMON  rule  had  been  entered  against  the  defendant 
thus : 

WiUard  Butterfield 

V.  I  July  16th,  1823. 

Eben  Wallace  4*         Butterfield  ^  Loomis,  Ai^s. 
A^a  Bakm*. 

The  Sheriff  of  Onondaga  county  having  returned  theca-    Rnie  to  bring 
pias  in  this  cause  cepi  corpora^  ordered,  on  motion  of  Messrs.  "^  ****  ***^' 
Butterfield  &  Loomis,  attorneys  for  the  plamtiff,  that  the 
said  Sheriff  bring  in  the  bodies  of  the  said  defendants,  in  20 
days  after  service  of  notice  of  this  rule,  or  show  causei  on 

Vol.  IL  63 
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AlBAHTi    tbe  fim  day  of  Ihe' next  t^Hii  of  this'ConH,  ^7  a&'attri: 
FeKiB^.    jjj^jj^  should  not  issue  against  him; . 

j^^  Notice' of 'thia  rule  was  seired  onthe  Sheriff  Sept  30, 

1823,  and  at  the  next  term,  on  motion  in  open  Coort,  ttn 
following  rule  was  entered : 
William  Butterfieli  ' 

T.  In  Supreme  Court 

Eben  WaUace^        \  November  1st,  1823. 
Asa  Suker* 


Butterfidd  4*  Lwmis,  Att'ys. 

Role  Ibr  at-  On  reading  and  ^filing  certified  copy  of  rule  entered  ia 
S?™SL^*"  thife  cause,  lequhihg  the  Sheriff  of  the  county  of  Ooondi- 
fai  Um  body,  ga  t6  bring  in'  the  bodies  of  the  defendants  in  20  days,  or 
show  chuae-oii  th^  finit  day  x>f  the  |>re8ent  term  why  an  at- 
tadimeht  should  not  issue  against  him,  and  an  admisskm  of 
service  thereof  b^  Luther  Marshy  Sheriff  of  the  county  of 
Onondaga,  the  affidavit  of  A-Loomis,  and  no  cause  faaTing 
been  shown  pursuant  to  the  taid  mle^  on  motion  of  J.  C. 
Spencer,  of  counsel  for  plaintiff,  ordered,  that  an  attachment 
issue  against  the  said  Luther  Marsh,  fat  his  contempt  afots* 


An  attachmetit  ka^hig  isstied, 
TIm  iheriff     iTeffflg'g',  now  moved  to  set  it  aside;  and  one  ground  which 

S^dL'^nouS  ^®  ^^^  ^*^'  **^  *"^*  ^  ^^^  ^^^  "^^  intervene  between 
of  the  rule  to  the  service  of  notice  of  the  rule  to  bring  in  the  body  and 

ilSy,  "e«ta!  *e  day  for  showing  cause.    He  cited  DunL  Pr.  196,  and 
m  if  the  lit  cases  there  cited. 

day  oftezm. 

1*.  S.  Parker^  contra.  The  20  days  had  elapsed  before 
the  motion  was  made.  Although  the  rule  was  to  shov 
cause  on  the  first  day  of  term,  yet  the  whole  term  rdates  to 
the  first  day.  The  rule  was  not,  therefore,  confined  to  the 
first  This  is  like  a  notice  of  motion  j  whidi  fbougb  for  the 
first  day,  yet  the  motion  may  be  made  on  any  day  doriog 
thetenn. 

Kellogg^  in  reply.  That  is  triie^:  but  If  the  notice  is  not 
served  4  days  before  term,  it  cannot  ^  be  heard.  Granting 
that  this  is  in  nature  of  a  notice  of  motioni  20  days  notice 
must  be  given,  which  is  not  done. 
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Curia.    The  Sheriff  was  entitled  to  full  20  days  notice 
of  the  nils  to  bring  in  the  body  before  the  first  day  of  Octo- 
ber term,  reckoning  one  day  inclusive  (find  tt^e  other  exclu* 
sive,  as  on  notices  of  rules  to  plead.    He  was  entitled  to  the 
whole  of  JlIoQdaj;,  the  first  day  of  termj  withi^i  which  to 
bring,  in  ^e.bpdy,  in  analogy  to  |he  doctrine  of,  t|ie  x\Afi  ;to. 
plead}  wh^rc  the  p^y  is  entitled  to  ,the  whole  of  the  ^ast  day^ 
within  ^hlch  to  p}ead.    Here  the  Sheriff  a^  required  to  bring' 
in  the  body,  or  show  cause,  all  within  20  dayf.     .  ,  .^ , 

.  The  ^e,  ther^ore,  is  granted,  but  on  condition  that  the 
Sheriff  stipulate  not  to  bring  an  action  of  false  imprison- 
nwnt 

Rule  accordingV* 


465 


ALBANXf. 
Feb.  1834 

Bancroft 

WUmh. 


Bancroft  against  Wilson  and  others. 

J.  Dickson  moved  for  jadgmpnt  as  in  case  of  nonsuit, 
for  not  going*  to  trial  at  the  last  Ontario  Circuit 

P.  S,  Parker^  contra,  read  an  affidavit  showing  that  two 
of  the  defendants  had  pleaded  their ,  discharge  under  the 
*^  act  to  abolish  imprisonment  fof  debt  in  certain  cases,"  and 
no  other  plea,  to  which  the  plaintiff  had  replied,  conljsssing 
the  pleas  and  praying  judgment,  to  be  levied  not  on  the  per- 
sons of  the  defendants  but  on  their  property.  The  defen- 
dants all  joined  in. this  motion.  .        ,      , 

Parker  cited  Yaies  v.  Lansing  ^  others^  (8  John.  2b9.) 

Curia.  No  issue  being  joined!  as  to  two  defendants  is  a 
fatal  objection.  A  motion  for  judgment  cannot  be  made  by 
one  of  several  defendants,  without  the  concurrence  of  the 
others ;  and  it  follows,  that  where  all  join,  and  it  appears 
that  one  or'  more  of  the  defendants  have  no  right  to  move, 
the  motion  must  be  refused  equally  as  if  made  by  a  part 
only  of  the  defendants.  The  reason  why  one  cannot  non- 
suit is,  that  the  plaintiff  cannot  be  nonsuited  as  to  one  de- 
fendanti  and  retain  his  suit  as  to  the  other 


Motion  fof 
jadgment  ai 
in  ciM  of  non- 
rait  cannot  be 
made  by  one 
of  eeTeral  de- 
fendants with- 
ont  the  con- 
cnmnoe  of 
the  othen. 

Where  all 
the  defendante 
moYO  for 

jadgment,  if  it 
appear  that 
either  has  no 
right  to  move, 
as  if  judgment 
be  against  him 
by  default,  the 
motion  will  be 
denied  as  to 
alU 


Motion  denied. 
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ALBANY. 


Harrower 

T.  Harrower  against  Betts. 

Belts. 

It  Beemi  the      ASSUMPSIT.    A  motion  was  made  in  behalf  of  the  de- 

retdiws  ^Z  ^^^^^%  ^^  *®  ttswal  affidavit,  to  change  the  venue  from 
ue  by  ■tipuia-  Steuben  to  Chenango :  but  being  opposed  by  an  affidavit  of 
ej^u^of  the  ^®  plamtzff,  in  the  usual  form,  showing  that  he  had  a  gteat- 
defendant'i  qj.  number  of  witnesses  residing  in  Steuben,  than  the  defcn- 
But  the  de-  daut's  affidavit  showed  on  his  part,  who  resided  in  Chenan- 
fondant  haa  no  g^.  j^^  ^^^^  ^^  procure  a  change  of  the  venue,  notwith- 

change  of  the  standing  the  balance  of  witnesses  was  against  him,  the 
vdati^  to  pay  counsel  for  the  defendant  produced  and  offered  to  the  conn- 
*SSff 'a^^u  ^^  ^^^  ^^^  plaintiff  a  stipulation  in  writing,  signed  by  the 
neaaea.  defendant's  attorney,  '<  to  pay  all  the  expenses  of  the  plain- 

tiff's witnesses  who  should  attend  to  give  evidence  in  this 
cause  from  the  county  of  Steuben,  or  from  any  place  with- 
in 30  miles  of  the  court  house  in  that  county ;"  and  insisted 
that  the  Court  would  change  the  venue  upon  such  a  stipu- 
lation, though  the  balance  of  witnesses  be  in  favor  of  the 
county  where  the  venue  is  laid. 

J.  C  Clark,  for  the  motion. 

H.   Welles,  contra. 

Curia.  It  seems  that  the  plaintiff  would  be  allowed  to 
retain  the  venue,  on  such  a  stipulation,  though  the  defendant 
have  the  greater  number  of  witnesses  in  the  county  to 
which  he  moves  to  change  it  ( Worthy  v.  GHhert,,it  John. 
Rep.  492.)  But  the  defendant  has  no  right  to  change  the 
venue  upon  stipulating  to  pay  the  expense  of  the  plaintiff^ 
witnesses. 

Motion  deniei 
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In  the  matter  of  R  Mebrt  against  Stephen  Hallet, 

Sheriff  of  Herkimer  county. 


ALBANY, 

FeKie34. 

Merry 

T. 

HaUet. 


Rtan,  recovered  judgment  against  Suitor,  for  $62  71,  be-  A  jud^eni 
fore  a  Justice  of  Herkimer  county,  filed  a  transcript  with  the  ^  "term*" for 
Clerk  of  that  county,  and  sued  out  a^/a.  under  which  the  y©*"-  ^^^^ 
Sheriff  levied  on  a  term  of  years,  in  a  lot  of  land  belonging  .old  on  an 
to  Suitor,  and  after  advertising  it  for  sale  for  six  weeks,  in  ^^"^^"y^j'* 
a  public  newspapei  of  the  county,  sold  it  at  public  auction  after  one  year. 
to  the  relator,  Merry,  who  was  the  'highest  bidder.  The  creditor  ^an- 
Sheriff  made  and  filed  the  usual  certificate  of  the  sale,  which  "»*  redeem  • 

temi  of  yean^ 

took  place  on  the  34th  day  of  January  last. 

The  purchaser  insisted  that  he  was  entitled  to  an  assign- 
ment of  the  term  immediately ;  that  the  act  giving  time  to 
ledeem  lands  sold  upon  execution,  does  not  apply  to  a  term 
of  years :  he  accordingly  demanded  an  aissignment  of  the 
Sheriff,  who  declined  executing  one  till  the  usual  time  of  re- 
demption had  expired,  unless  this  Court  should  be  of  opi- 
nion, that  the  redemption  law  did  not  apply. 

The  above  facts  being  agreed  on  by  the  relator  and  the 
Sheriff 

M.  Hoffman^  by  the  consent  of  both  parties,  and  for  the 
purpose  of  determining  the  question,  moved  for  an  alterna- 
tive mandamus  to  the  Sheriff,  commanding  him  to  assign. 
Sec.  He  referred  the  Ooiut  to  the  act,  (sess.  43,  ch.  184,) 
the  construction  of  the  first,  second  and  third  sections  of 
which  were  in  question ;  and  to  the  act  relative  to  judg- 
ments, executions,  and  advertising  real  estate  for  sale.  (1 R 
L.  600.    Id.  601,  s.  2.    Id.  606,  s.  13.) 

Curia.  The  only  question  is,  whether  a  term  for  years  is 
embraced  by  the  words  of  the  act  These  are  lands  or 
tenements,  the  latter  of  which  is  a  word  of  well  known  sig- 
nification, importing  not  only  land  in  which  one  has  an  es- 
tate of  inheritance,  or  other  freehold,  but  a  term  for  years. 
This  is  a  chattel  real,  and  distinguishable,  for  many  pur* 
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t^^HT'    P^^®®  ^^  ^  ^^^  personal  chattel.    Putnam  v.  Wetkoit, 
(19  John.  73,)  is  one  illustration  of  the  distinction.   Thii 


'^  dS  Wkit'  ^^""^  decided  in  that  case,  that  a  term  is  not  to  be  cod- 
.  sidered  goods  or  chattels  for  the  purposes  of  a  sale  upon  an 
execution,  issued  out  of  a  Justice's  Court.  The  por/y, 
therefore,  has  a  right  to  redemption,  during  the  year;  bat 
We  are  of  opinion  that  the  right  ceases  here,  and  is  not  car- 
ried oyer  to  a  judgment  creditor  upon  default  of  .the  party  to 
redeem,  (as  it  would  be  if  this  were  a  freehold  estate,)  by 
the  third  section  of  the  act  This  section  confers  no  right 
to  redeem  upon  aiiy  one,  other  than  a  creditor,  who  has  a 
judgment  which  is  r  lien  upon  the  land  sold.  A  judgment 
is  not  a  Hen  on  t^nas  for  years,  but  on  freehold  estates  oQly. 
.  ;This  distincUon  was  well  established  before  the  29  Car.  % 
(1  R.  L.  601,  s.  3,)  requiring  judgments  to  ,be  docketed  in 
order  to  affect  the  purchasers  of  lands,  and  has  been  Jcept 
up  ever  since.  A  term  is  bound,  like  any  other  chatty 
only  by  ah  execution.  This  Ck>urt  decided,  in  Vredefiburgh 
T.  Harris,  (1  John.  Cas.  223,)  (hat  a  judgment  docketed  is 
not  a  lien '  on  a  term  for  years.  ' 

Motion  denied. 


Jn  the  matter  of  the  petition  of  Dk  Wint  and  Db  Wiht. 

On  orderinsf  The  petition  was  for  the  payment  oif  certain  moneys 
out^**moiiev»  ^^^^,^^  ^^  ^^  owuers  cf  a  certain  piece  or  parcel  of  land 
which  have  described  in  the  said  petition,  on  the  enlarging  and  impioT- 
Uii«"  (^''^u  ^"g  of  Maiden  lane  from  William  street  to  Pearl  street  in 
beionfpng    to  ^h^  second  Ward  of  the  city  of  piew  York.    (See  1  Cowcn, 

•unknown  ow-  ^        '-..'..         \  \     '  ■ 

non     in     the  595^  S.  G.) 

YOTk*'  1^  0°  producing  an  affidavit  of  the  regular  publication  in  the 
the  powen  of  New  York  American,  a  daily  newspaper  printed  in  tlie  city 
tion  to^XqpB  of  New  York,  for  six  successive  week's,  of  notice  of  an  ap- 
Mid    improTo  plication  to  be  made  at  the  first  day  of  this  term,  for  a  rule 

coort  will,  if 

the  elaim  be  donbtAd,  require  leearitj  to  reftind  on  the  eUim'i  taming  out  te  b0  ■>• 

Ibiinded*  >  <     .  /    '  j .  *  ^    m    >  : .  •     .  i  *     . »  . . 


W  THB  3TATE  OF.  ^E^  YQBJL 

requiring  James  Fairlie,  Esquire,  one  of  the  Ckrks  of  thin 
Court,  to  {lay  to  the  petitioners  the  /sum.Avranlefl  by  the 
commissioners  of  ^stimSvte^iKl.Aspe&sijnent  on  the.  enlarging 
and  fni|HrQTing  A{iufl}eo.]l(aJQe,.«d&<^.,  U)  tl;e  owners  pf  all  th^t 
certain  piece  or  parcel  of  land  described  in  the  report  pf  the 
commissioners  and  in  thepptition  as  follows,  viz.  (descri1^|ng 
the.p]senii^s,)rand,pn  mQtipn  pf 


hNf 


T.    ' 


J.  I.  Drake^  for  the  petitionexs-r- . 

Per  Curiam.  On  granting  this,  rule,  it  is  proper  to  remark, 
that  the  184tli  section  of  the  oc/  to  reduce  the  several  law^^ 
relatyiff  particidarly  to  the  city  of  New  York^  into  oneggctf 
under  which  this  proceeding  is  conducted,  authorizes  us  tp 
secure^  dispose  of  and  improve  the  money ,  when  paid  into 
Courtyas  we  shaft  direct.  (2  R.  L.  418.)  This  4Ct^cofit^ins 
DO  clause,  like  the  act  for  the  partition  of  landst,  (1  R.  L. 
611,  8,  7,).expressly  authorizing  the  Court,  on  directing  a 
rule  to  pay  over  the  moneyjs,  to  require  security  to  ^fuqd, 
with  interest,  in  case  it  shall  at  any  time  appear  thc^t  the 
parties  receiving  the  money  are  not  entitled  to  it ;  ,apd  we 
require  no  security  in  this  case.  The  pmission  is  not  be- 
cause wedoi^bt  our  power  ,under  the  geneml  words  cited, 
but  because  the  rights  of  the  petitioners  are  very  clearly 
and  satisfactorily  made  out  In  a  case  where  there  is  doubt 
as  to  the  title  of  the  claimants,  ,we  shall  exact  the  s^me  /ra» 
cudty,  in  cases  like  this,  as  is  required  on  ordering  out  mo- 
neys paid  info  .th|s  Cpurt  under  the  fict  for  .the  partition  of 
lands. 

Motion  granted. 


^  WniTNpy  against  I^arneii  and  Crissey. 

On  certiorari  to  a  Justice's  Court     The  affidavit  on     As  lAlaTft 
which  the  certiorari  was  allowed,  was  entitled  and  began  ^  V^2^ 

thus  :  oooit  may  te 

mtitlsd  iaths 

MOM  in  the  eanrt  below»  bot  not  in  the  emnfe  in  thk  oooit. 


KOO 
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ALBANYi 
Feb.  1824 

Whitney 

V. 

Warner. 


Before  James  Squtres,  Esquire,  one  of 
the  Justices  of  the  Peace  of  the  coun- 
ty of  Broome,  8th  December,  1823. 


"  Justice's  Court 
George  Whitney 

ads. 
William  Warner  ^ 
Peter  Crtssey. 

Broome  County,  ss.  George  Whitney,  the  above  named 
defendant  being  duly  sworn,  maketh  oath  and  saith,  that  on 
the  27th  day  of  November  last  past,  a  suit  was  commenced 
by  tlie  above  named  plaintiff  against  the  above  named  de- 
fendant," (fee.  [going  on  and  giving  a  history  of  the  cause 
between  the  plaintiffs  and  defendant  in  the  said  Justice's 
Court.l 

The  affidavit  purported  to  have  been  sworn  before  George 
Park,  commissioner,  &c. 


/.  A,  Collier^  for  the  defendant,  moved  to  set  aside  the 
writ  of  certiorari  for  irregularity ;  and  he  made  two  objec- 
tions, 1.  That  the  affidavit  was  entitled.  2.  That  it  was 
taken  before  a  commissioner.  In  support  of  the  first  point, 
he  cited  Haight  v.  Turner^  (2  John.  Rep.  371.)  As  to  the 
second,  he  said  commissioners  have  no  authority  to  admin- 
ister an  oath  in  a  Justice's  Court,  or  in  a  cause  entitled  in 
that  Court.  Their  authority  extends  only  to  taking  affida- 
vits to  be  read  in  courts  of  record. 

« 
S.   Sherwood^  contra,  said  that  if  the  case  of  Haight  v. 

Turner  had  any  application,  it  went  to  show  merely  that 

the  affidavit  could  not  be  entitled  in  this  Court.    As  to  the 

second  objection,,  though  entitled  in  the  Court  below,  it  was 

still  an  affidavit  to  be  used  in  a  court  of  record,  and  might 

be  taken  before  a  commissioner. 


Curia.  Where  there  is.no  suit  pending,  but  the  affida- 
vit is  to  be  used  as  the  foundation  of  a  suit^  it  should  not  be 
entitled  in  any  cause.  This  is  the  case  of  affidavits  to  ground 
a  motion. for  a  mandamus,  an  information,  or, (in England,) 
to  hold  the  defendant  to  bail.  But  we  see  iu>  objisctioa  to 
entitling  the  affidavit  in  the  suit  in  the  Court  below.  The 
statute,  (1  R.  L.  396,  s.  17,)  requires  the  party  applying  fix 
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a  certiorari  to  make  affidavit  satisfying  the  Judge  or  commis-    albawt, 
sioner  who  allows  it,  that  there  is  reasonable  cause  for  grant- 


ing  it,  for  error  in  the  judgment  below,  which  shall  be  spe-    The  People 
cified  in  such  affidavit.    This  is  properly  a  proceeding  in      Foniaid. 
the  Court  below.     If  entitled  in  the  Supreme  Court,  it 
would  have  bec^n  irregular,  according  to  the  case  of  Haight 
V.  Turner^  cited  on  the  part  of  the  defendant 

As  to  the  second  objection,  it  is  enough  that  the  statute 
expressly  declares  that  the  affidavit  may  be  taken  before  any 
person  authorized  to  take  affidavits  to  be  read  in  the  Supreme 
Court. 

Motion  denied. 


»  N 


The  People  against  Fo&waed  and  Day. 

The  defendants  were  indicted  at  the  Oyer  and  Terminer  The  defen- 
in  Erie  county,  July,  1821,  for  publishing  a  libel.  They  i*^rt"^''u 
pleaded  not  guilty,  and  the  indictment  was  remanded  to  the  nbwp*  aoin- 
general  aessions  of  that  county ;  but  the  defendants  b  ought  the  muom  to 
&  certiorari  to  lemove  the  indictment  to  this  Court  This  ^^  ^^ 
writ  wfis  granted,  on  motion^  in  August  term,  182L  The  been  ntoned 
general  sessions,  at  their  August  term  of  the  same  year,  re*  ^ilhoV"*'^ 
ceived  the  writ,  and  directed  a  return  to  be  made,  without  defoiidaiithav« 
xei|uiring  the  defendants  to  give  bail ;  nor  did  the  defen-  m  r^o^  br 
d&nts  themselves  enter  into  recognizance,  as  required  by  the  ^^^  ^^  4  ^ 
statute.  (1  R.  L.  141,  s.  4.)  At  the  January  term  of  aadaooaiiiiiii* 
this  Court,  1822,  the  defendants  obtained  a  rule  that  all  pro-  |^  wUnrwie 
cetediogs  be  stayed  until  the  public  prosecutor  should  con-  ^^  ^  *»* 
sent  to  the  issuiog  of  a  commission  to  take  the  testimony  of  direction  of 
foreign  witnesses,  a  copy  of  which  rule  was  served  on  the  IJ^^JJ^ '  ^ 
District  Attorney  of  Erie,  on  the  23d  day  of  May  thereaf*  bail  wae  in,  a 
ter.  On  the  6th  day  of  May,  1823,  the  defendants,  on  filing  l^^^l^ 
a  stipulation  in  writing  to  that  effect,  signed  by  them  and  the 
District  Attorney,  with  the  Clerk  of  this  Court  in  Utica, 
caused  a  rule  for  a  commission  to  be  entered,  to  examine 
certain  witnesses  named  therein,  agreeably  to  the  rules 
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Jsckfon 

V. 

FinL 


ALBANY,    and  orders  of  this  Qourt,  ^od  to  be,  subject  to  the  saioe  nilet 
'  as  when  obtained.in  k  civil  cause ;  but  thej  had  not  proceed 

ed  to  issue  the  commission ;  and  now, 

/  Kitig,  in  behalf  of -IJfr.  "potter  .Dist  Attorney  of  Erie, 
moved  for  di procedendo^  on  the  grofind  that  uo.bail  t^adbeea 
given  to  warrant, the  writ  pf  certiorari  He. cited  1£.L 
141,  8.  4 :  id.  142,  s.  6. 

P.  S.  Parker,  contra,  said  the  only  question  was,  whether 
the  Court  would  interfere.  The  statute  is  plain,  that  a  ze* 
cognizance  must  be  entered  into,  or  the  writ  is  uaavailiog, 
and  the  Court  below  must  proceed  of  course. 

Curia.    Take  your  rule  for  a  procedendo. 

Rule  gnmtei 


To  wtmot 

made  a  leadr 
in  ejectmelit, 
he  'miift  liaVe 
a  claim  to  a 
mibatotiiig  title 
or  inteamit  in 
the  tttenkieee.  * 
ft  ie  not 
enongh  that  it 
may  ht  *  ^ 
queftioif  on 
the  trial  who- 
tber  the  legal 
title  knot 
ted  hi  him. 


Jackson,  px.  dem. ^CoLBEjif  i^nd  others,  agaitist  Fajqi. 

The  declaration  containedS  counts,  and  thejast  set  forth 
a  Remise  from  IS.persons,  non^  of  whom,' (as  the  tenant  stated 
in  bis  affidavit,)  he  was  informed  and  believed,  pretend  to 
claim  any.tit{e  Xo  the  premi^ies  in  question.  On  thisai- 
dftvit, 

Zr.  Fore/,. moved  to  strike  <put  the  8th  demise.  Jle  cited 
Jac/^sott  V.  Sdover^  (10  John.  368,)  and  Jackson  v.  Sidfr 
mondf  (4  John.  Sep.  483.) 

/.  O.  Morse^  contra,  read  ^e  affidavit  of  .the  attorney  f<ir 
the  plaintiff,  wiiich  stated  that  it  might  be  a  question  onlbe 
trial,  whether  .the  legal  title  of  part  of  the  premises  is  not 
vested  in  the  lessors  named  in  the  8lh  demise. 

Chirh-  T\ii$  is  not  ei;iQugh.to.yca^nt.\i8  in  r^taiiiingtbat 
4einise,  The  lessors  must.haye a  clfiim  to  a flql^tingtitle 
pj  ijjierest  jf\  ,the  pr^ipi^  The  affidavit  op  it\^  pj^rt  of  toe 
|pl(\^Ui|f  do^s  n<^  shoyr,tbis.    ^(iofcson  .v.  fiichmoi^  <f|^  by 
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the  contisel  for  the  defendant,  is  decisive  in  favpr  of  the  up-    albanTi 
plicatioiL 


Rule  granted.  ^^^^ 

BfdwB* 


FiPiELD,  Suivivpr,  ^c.  offainst  Bj^owji  and.o|l\enu 

J.  Platt,  moved  for  a  rule  that  all  proceedings  stay  on  The  rale  to 
the  part  of  the  plaiqtifl,  till  the  costs  of  a,former  suit  jn  favor  dkcoiitiiiiW|Oii 
of  the  same  plaintiff  against  the  same  defendants,  (in;«(hich  ^^*  oTui  !&• 
tlie  capias  was  served  on  Brown  only,  (for  the  s^nje  caiw  *^^«^t  ^^ 
of  action,  be  paid*  a "-  We'    of 

In  the  Brst  cause.  Brown  had  pleaded  a  discharge  updej  '^^^^j^SUd^ 

the  act  to  abolish  imprisoiment  for  debt,  &c.,  obtained  after  im*   tm*  t&e 

the  commencement  of  the  suit.    The  defendants'  attorney  j^w   mH  be 

entered  a  rule  to  reply,  served  a  notice  thereof  on  the  plain-  H^,mnestoo 

J  ;    ,r   .    -ry       ^      V  /•    i    1.         '        f  1-    '   Ute  after Judf- 

tiff's  attorney,  and  entered  a  default  for  want  of  a  replica-  tnent  perfeet- 

tion.    The  default  was  entered  March  26th,  1823.    May  >?*•* 

16tb,  of  the  saraeyear,  the  plaintiff's  attorney  entered  a  yule 

of  course,  in  the  common  rule  book,  that  the  plaintiff  have 

leave  to  discontinue  that  suit  without  costs ;  and  immediate-  . 

ly  commenced  thie  present  suit. 


.  <  <  •  > 


B»  F.  Btitfef ,  coi\tra,  read  an  affidavit  9f  the  plaintiff's 
attorney,  showing  that  the  judgmet|t  had  been  'perfected| 
before  he  received  notice  of  this  motion. 

Curia.  The  rule  to  discontinue  was  irregnlar.  It  is 
not  of  course  to  enter  a  rule  to  discontinue  without  costSy 
on  receiving  a  plea  of  the  defendants'  discharge  ander  the 
insolvent  act.  l^is  can  be  dpne  only  upon  special  motion^ 
and  under  circumstances  to  be  shown  on  affidavit  and  ap- 
proved  by  the  Court.  We  should  grant  the  motion,  there- 
fore, as  applied  for,  but  it  comes  too  late.  Judgmeixt  is  per- 
fected. Where  an  issue  is  joined  in  a  cause,  a  motion  to 
sta^  proceedings  for  non-payment  of  the  costs  of  a  fprmef 
action,  may  be  noiade  before  trial  in  the  second.    (Cuvter  v. 
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AtBAKTi     tandcrwerk,  1  John.  Cas.  247.)    But  clearly,  it  cannot  be 
^^^  1824    jjj^^  ^^y  judgment. 


The  People 

Ad^  Motion  deniei 


Trb  People  against  Luther  Adgate  late  Shenff  of 

Essex. 

On  the  she-  LoNG  sued  Gutler  by  capias  out  of  this  Court,  on  which 
S^d^"lrJt  *®  defendant,  Sheriff  of  Essex,  arrested  him,  and  was 
bringing  in  the  Hiled  to  bring  in  the  body,  but  not  doing  so,  was  attached 
nerif  nL^ht  ^^^  entered  into  recognizance  to  appear  at  October  term, 
that  he  muit  1S19.    On  that  recognizance  the  present  action  was  brought 

aeht  At  the  return  of  the  attachment,  Adgate  neglected  to  ap- 

defo"da^  h**  ^^^^  ^^^  ^^^  recognizance  was  by  rule  of  this  Court  deliver- 
been  insolvent  ed  over  to  the  attorney  of  Long  for  prosecution.  The 
gbnfng,^  eo  capias  in  this  cause  was  returned  cepi  corpus  in  May  tenn 
thattthe  plain-  182Q,  a  declaration  filed  in  May,  1S20 ;  and  at  the  August 

tiff  could  have  ,  /  j  »  o 

lost  nothinir»  term  following  the  defendant  applied  to  the  Court  to  set 
OTdep'a^  ^^  ^^^^  ^^^  attachment  and  all  subsequeij^t  proceedings.  An 
tnai   atey  of  Order  was  then  made  that  the  defendant  confess  a  judgment 

gti^  uSahe-  ^^  ^^^^  ^^^^  ^^  ^®  recognizance,  the  judgment  to  stand  as 
riff  aa  to  the  security.  Long,  the  plaintiff  in  the  original  suit,  to  proceed 

debt,  allon^uiflr 

the  plaintiff  to  to  judgment  therein,  and  endeavor  to  collect  the  money 
SS^  "1  ^"®  ^^^  ^^^^  Cutler ;  and  then  apply  to  this  Court  foir  leave 
eoeta.  totake  out  execution  for  the  uncancelled  balance,  and  also 

done  where  forcosts.  Judgment  was  confessed  on  the  recognizance  ac- 
theahenffhad  cordiugly ;  Long  proceeded  to  judgment  against  Cutler; 
appear    upon  ^Ji.fa.  was  returned  nt^Z/a  bonaj  and  now, 

hiB      recoffni- 

npon*  the  at-  J-  ^*  Wendell,  for  the  plaintiff,  on  affidavit  of  the  above 
tachment,  by  facts,  moved  for  leave  to  take  out  execution  aeainst  the  de- 

reason  where-   -      -  ,      .    ,  .  . 

of  there  was  lendaut,  on  the  judgment  upon  the  recognizance. 

judgment    a- 
gainat  him  and 

hia  buL  HI  ET  Ross,  contra,  read  affidavits  showing  that  Cutler 

had  always  since  the  arrest  resided  in  Essex  county,  and  bad 
been  utterly  insolvent  and  unable  to  pay  any  thing  for  seven 
or  eight  years,  <iow  passed,  and  long  before  the  coinn(iencd> 
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ment  of  the  cxrigioal  suit    He  said  the  only  qnestioft  is^    ALBAMTf 
whether  this  Court  will  mitigate  the  amoimt  of  the  recovery     *^^^^^ 
oa  the  recogiiizancei  under  these  circumstances :  The  Court    The  Faople 
could  not  have  intended  by  their  rule  directing  the  dqfen-      A^poa. 
dant  to  confess  judgment,  to  prevent  his  applying  to  mitigate 
the  amount  to  be  collected.    Had  judgment  not  been  takeui 
the  Court  would  have  sent  the  cause  to  a  jury  where  Long 
could  have  recovered  no  more  than  he*  had  lost  by  the  ne- 
glect of  the  Sheriff.    This  doctrine  is  fully  established  in 
Russell  V.  T^imer^  {7  John.  189,)  where  the  cases  are  col- 
lected ;  and  in  1  Gould^s  Esp.  pt  2,  p.  30,  it  is  said  that 
where  the  principal  is  discharged^  and  the  bail  afterwards 
fixed,  the  Court  will  allow  aii  exoneretur  to  be  entered  on 
the  bail  piece ;  and  in  The  King  v.  Adderly,  (Doug.  464,) 
Bailer  J.  says,  "  it  is  competent  for  the  Court  to  moderate 
the  punishment,  and  not  impose  a  fine  on  the  Sheriff  to  the 
amount  of  the  whole  debt"    There  is  no  reason  why  the 
execution  shotdd  go  at  all  events  for  more  than  the  costs  of 
the  suit  on  the  recognizance :  Cutler  has  resided  in  Essex 
over  since  the  arrest. 

Cfaria.  The  rule  of  damages  upon  an  escape  would  have 
allowed  the  plaintiff  no  more  than  his  actual  loss.  In  this 
case,  of  a  non  compliance  with  the  rule  to  bring  in  the  body, 
if  the  Sheriff  is  fixed,  and  a  trial  is  lost,  the  general  rule  is, 
that  he  must  pay  the  debt.  But  here  the  party  is  insolvent 
and  has  been  so  ever  since  the  proceedings  against  him 
were  commenced.  Now  the  principle  is  no  where  laid 
down  explicitly,  that  we  may  apportion  the  plaintiff's  debt ; 
but  in  The  King  v.  Adderly^  (Doug.  464,)  Buller,  Justice, 
intimated,  that  when  the  Sheriff  should  come  to  purge  the 
contempt  for  not  returning  a  writ,  it  would  be  competent  for 
the  Court  to  moderate  the  punishment,  and  not  imjiose  a 
fine  to  the  amount  of  the  whole  debt ;  though  in  that  case 
the  general  rule  is  the  same ;  and  the  Sheriff  is  in  general 
made  to  pay  the  whole  debt,  (id.)  The  reason  of  such  a 
course,  in  the  present  case,  is  too  strong  to  be  resisted,  though 
the  plaintiff  may  have  lost  a  trial.  Here  is  a  strong,  undis* 
piuted  case  of  insolvency  from  the  beginning.  Theplaii 
has  lost  nothing. 


1^06  CAfilfs  IN  T^  I^UPfe^Miel  CO j^ 

Ai^Q^^Vi        Btit'a^l'be  may  hate  been  surprised  by  Ihe^  affidavits  or 

^^^^^^  (he  part;orthe  icrehdah't,'owin^  to^he'cou^  which  the 

Sh'du  prbce^dingls  *  have'^  takeii,  we  give  him  to  the  hexic  term  lo 

Jn^  ©f  disprove  tfie  insolvency)  if  in  his  power. ' 

Y^um  County      The  Cbtirt, 'thereupon,  rfirectal  aTruleeiiteredfjbf  which' 

the  follbwiilg^is^th^  subdiaiice!. 


/b 


Rule. — It  appearing  to  this  Court,  by  several  affidavits 
produced  by  ^®  deifendant,  that  John  Cutler,  at  *  the  time 
the  suit  of  David  Long  was  comnienced  against  him  wis 
ipsolventj  and  had  not  any  property  liable  to  execution,  and 
has  continued  insolvent  and  without  property  ever  since, 
ojiDEBED,  that  the  motion  for  leave  tP  take  out  executioD 
for  the|  uncollected  balance  due  on  the  judgnient  of  Lug 
against  Cutler,  (not  including  the  costs,)  be  postponed  until 
the  next  term,  to  the  end  that  the  plaintiff  in  said  judgment 
may  ^prove  the  said  all^ation  of  insolvency ;  and  if  he 
shall  fail  so  to  do,^  thea^]that  the  execution  be  peipetnally 
stayed  as  to  the  plaintiff's  debt ;  and  it  is  further  ordered 
that  execution  may  issue  on  the  judgment  against  the  defen- 
dant for  a  sum  equal  to  the  costs  taxed  in  this  suit,  the  costs 
taxe^  in  the  judgment  of  Long  against  Cutler,  imd  thecosts 
of  this  motion. 


In  the  matter  of  John'  Sholts  against  the  Judges  of 

the  County  of  Yates. 

An  apiMai  JtDOMfENT  was'giVen  by  a  Justice  of  Tates  county  in  fr 
jadgment  ^o*  ▼ot  of  Sholts  against  Champlin,  for  $46,  on  the  2^  Aug. 
^'j  *  *g;^  1823,.    On  the  25th,  Shollis  filed  a  transcript  with  &e  Conn- 

and  ezecntion  ty  Clerk,  aod  took  out  executiou  oh  o^ih;  and  placed  if  io 
!:d;'ti:rj:::  the  sheriff's  hands. 

This  it  the  process  of  thn  common  pleas,  v^d  tbey  ^ay  m^e  a  nile  settinf  it  asids. 
On  appeal,  a  bond  should  be  giTen  and  coots  pojd  by  the  appellant  within  four  dayi,  ai  n* 
quired  by  the  fifty,  doflv  act,  or  the  appeal  ;vnll  ^  {nf ffep^aL 

But  these  facts  need  not  appear  from  .the  ji^Uce'^  return.  ^     .  ,  ^   .    .  r . 

It  wiU  be  intended,  on  the  vetom  being  filed,  that  the  aj^p^aat  proceeded  regvlariybe* 
lore  the  justice.    .    .     .  .  ^  .  .  ,       ,       — , .      ,  , .     ^ .,  . 

The  appellee  has  no  rigf^  to  object  to  a  heannff  of  the  api^eal,  on  the  gftnmd  that, the, 
had  not  endoned  his  approbation  upon  the  bond,  or  omitted  to  file  it  wiUiiB  the  tiaa 
I  by  the  act 
approbalioa  may  bo  iBfened  from  tht  act  sf  filiag  the  bond. 


Mnired  by  the  act 


*.  »^v* 
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On  the  other  hand,  Champlin,  on  tbo  very  day^the  trau-    AiBANt;' 
script  was  taken,  filed  with  the  Justice  a  notice  of  appeal,  a     ^^^  ^8gf 
bond  as  required  bylaw,  and  paid  all  the 'costs  required       Sholti 
of  him  by  the  Justice  on  receiving  the  appeal.    Notice  of  the    .  j^d^  of " 
appeal  was  ^iven  to  the  Sheri^  who  nevertheless  was  imn>-  "^"^^  Coont? 
ccedlng  under  the  direction  of  Sholts  to  sell  Champlin's  pro- 
perty.    On  this  stafe  of  facts  the  First  Judge  of  Yates  coun- 
ty granted  an  order  to  stay  proceedings  upon  the  exe- 
cution ;  and  at  the  last  January  term  of  the  Yates  Common 
Pleas,  that  Court  set  aside  the  execution  for  irregularity, 
with  costs,  though  the  counsel  for  Sholts  objected  that  the 
First  Judge  had  no  authority  to  stay  proceedings  upon  it; 
and  that  the  Court  had  no  authority  to  set  it  aside.    Previ- 
ous to  setting  aside  the  execution,  viz.  at  October  term  last 

of  the  Yates  Conmion  Pleas,  the  cause  was  tried  and  a  ver- 

t  "  .    .  .  • 

diet  found  for  the  appellee  for  only  16  dollars,  instead  of  46 
dollars,  the  sum  recovered  before'  the  JasticOi  on  wliich  the 
Court  gave  judgment. 

On  the  cause  being  moved  for  trial  upon  the  appeal,  it  was 
objected  that  it  did  not  appear  from  the  return  that  the  no- 
tice of  the  appeal  had  been  filed  within  four  days  from  the 
time  of  rendering  the  judgment ;  nor  that  the  costs  in  the 
Court  below,  had  been  paid  within  the  four  days ;  nor  had 
the -bond  been  left  with  the  Clerk  to  be  filed  within  the  time 
required  by  law ;  nor  had  the  Justice  endorsed  upon  the 
bond  that  he  approved  of  the  security.  Upon  these  grounds 
the  appellee  by  his  counsel,  contended  that  the  appeal  was 
irregular;  but  the  objection  was  over  luled. 

•7.  Dickson^  moved  for  a  mdndamua  to  be  directed  to  the 
Judges,-  commanding  them  to  vacate  the  rule  setting  aside  ' 
the' execution. 


\  M,  Oliver^  contra.  The  appeal,  if  regular,  was  a 
supetsedeas  toiheexecution,  (sess.  41,  ch.  94,  s.  17,)  and  the 
only  question  is,  whether  the  party  can  be  deprived  of  his 
right  to  an  appeal  within  the  four  da3rs  allowed,  by  the  act 
of  the  plaintiis^  who  thinks  fit  to  take  out  an  execution  im- 
mediately. 
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ALBANY,  Dickson^  denied  that  the  Court  of  Ck>inmon  Pleas  had 

Feh.i884>  po^er  to  interfere  with  an  execution  issued,  as  this  was, 

Shoito  upon  a  justice's  judgment.    It  cannot  be  considered  the  pro- 

JndgM  of  c^ss  of  the  Court  of  Conunon  Pleas. 

YatM  County. 

Curia.  It  was  necessary  that  a  bond  should  be  given  and 
the  costs  paid  within  four  days  after  the  judgment,  in  order 
to  make  an  appeal  operative ;  but  these  facts  need  not  ap 
pear  from  the  Justice's  return.  It  lay  with  the  opposite  par 
ty  to  show  affirmatively,  that  the  bond  and  pajrment  of  the 
costs  were  out  of  time,  if  he  wished  to  avail  himself  of  the 
irregularity.  Until  the  contrary  was  shown,  tl;ie  Court  be- 
low were  right  in  intending  that  the  proper  measures  were 
taken  before  the  Justice,  on  instituting  the  appeal.  Nor 
should  the  appellant  be  prejudiced  by  the  omission  of  the 
Justice  to  endorse  his  approbation  upon  the  bond,  or  file  it 
within  the  time  required  by  law.  Besides,  his  satisfaction 
with  the  security  given  should,  as  to  the  appellant,  be  infer- 
red from  the  act  of  filing  it  with  his  return.  The  party 
ought  not  to  sufier  from  such  a  trifling  informality.  The 
Common  Pleas  were  regularly  possessed  of  the  cause. 

Then  had  the  Common  Pleas  jurisdiction  of  this  execu- 
tion ?  We  think  it  is  to  be  considered  as  the  process  of  that 
Court.  On  a  transcript  being  filed,  and  an  execution  issued, 
all  control  over  it  ceases  on  the  part  of  the  magistrate  v/ho 
renders  the  judgment  The  execution  issues  from  tlie 
Clerk's  office  of  the  Common  Pleas,  like  their  other  process, 
and  all  control  over  it,  properly  belongs  to  that  Court  It 
follows  that  they  had  power,  in  this  instance,  to  set  aside 
the  execution  for  irregularity ;  and  we  are  clear  that  the 
power  was  properly  exercised.  The  appeal  wias  a  super- 
sedeas, and  the  appellee  having  afterwards  proceeded  upon 
the  execution,  the  opposite  party  had  a  right  to  call  upon  the 
Court  to  restrain  him  by  a  ruli^. 

Motion  denied. 


^  ;r£a&  BTATE  QF^J^  ^(^ 


B.  fivif  phre;7  ti^atit^/  Candb  4&«La8Ber.  ^r?^r^ 


S.  Tredwell  &J.&8.  KissAM  against  the  s  imb. 


Canda. 

•J" 


a.  L.  JBjDWi^s  ftB*d  iff  Siee^^^,.TOtY^  fer.a  raJe  tt^t     An  affidayii 
certain  moneys  which  had  been  leyigd  »pftn,aj^/a.  waod  JeT^'*tho 
outpCtbi?  Caurt,  jn  favor  of  Chichester  ic  Van  Wyck,  against  <»»»  i>^  "gJi^- 
the  above  defendants,  and  paid  over  to  Chichester  &  Van  the  body  of  the 
Wyck,  be  refunded  to  -the-Sheriff  who  held  the^.  fa.  and  ^^^T^"' 
paid  over  to  Humphrey,  plaintiff  in  the  first  cause,  and  Tred- 
..iatelL&  J.  &*S.Kis»M»,  plaip^ifis  in  ^Ue  8p<?Qiid  cause,  ajw^qrd- 
ing  to  the  priority  .pf  Iht^ir.r^peptive  li^ns  upon  executions 
jpiso  i^^d  oi^t  of  thi;; . Cpqrt    The ^mptjlQu , \vas  made  u^n 
the  ground  that  there  iiever  I^ad  b^n  any  judgmient  entered 
in  favor  of  Chichester  &  Van  Wyck. 

The  affidavits  upgn  which  the  mption  was  founded,  were 
entitled  thus : 

"  Suprepae  Cojirt 

^avelL  Jos^h  Kissam  ,d*  Samueit  KissamJ 

V. 

The  affidavits  then  proceeded,  and  in  the- body  of  them 
the  causes  in  which  the  question  arose  were  described  and 
set  forth  particularly  and  truly. 

4-  f^j^nc^j  objected,  that  the.affi(^vits  wexe  wro];iigly  en- 
titled- 

Bleecker,  said  it  was  enough  that  the  causes  .were  set  forth 
by  their  true  titles  in  the  body  of  the  affidavit.  The  oppo- 
site  party  has  not  been  misled.  The  reason  why  an  a^davit 
wrongly  entitled,  cannot  be  read,  is  that  no  indictment  wiU  lie 
for  perjury,  if  it  be  false.  Here  the  reason  fails.  The  title 
may  be  stricken  out,  and  still  the  affidavits  remain  good. 
On  an  indictment  for  perjury,  the  false  title  might  pe  re- 
'  jected  as  surplusage. 

ToL.  11.  •  66  f 
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ALBANY,        Curia.    The  objection  is  fatal.    There  is  no  such  canii 
r>Kie84     jjj  existence,  as  the  one  mentioned  in  the  title ;  and  such  an 


Lyon        affidavit  is  never  received.    The  party  cannot  bo  ccnykted 
jjl^      of  perjury  though  he  swear  falsely.    We  refuse  to  hear  mo- 
tions for  writs  of  mandamus  upon  affidavits  which  are  en- 
titled, and  the  same  rule  prevaUs  in  the  King's  Bench  as  to 
affidavits  to  hold  to  bail. 

Motion  denied. 


Lyon;  ex.  d^m.  Eden  and  Wood,  against  Burtis  andtiie 

Bank  of  New  York. 

The  SAME  against  different  defendants  iw  teh 

OTHER  causes. 

On  jodsment  EJECTMENT.  The  j4aintiff  had  judgment  in  these  causes 
^^mtrTof  ^  ^^^  Supreme  Court.  The  defendants  removed  them  by 
erron,  «zeoa-  writs  of  error  into  the  Court  for  the  trial  of  impeachments 
^n^may  wrn^  ^^^  ^^^  correction  of  errors,  where  the  judgments  were  af- 
ti^  oJ?  ^  firmed  on  the  18th  day  of  December  last  (Vide  ante,  331) 
the  remUtUwr,  The  attorney  for  the  plaintiff  then  caused  the  remiitUwr  at- 
frithont**'  ^  tached  to  the  transcript  in  each  cause,  to  be  filed  in  the 
entry  of  any  office  of  the  Clerk  of  this  Court  in  the  city  of  Now  York, 
po^ofe.  on  the  7th  day  of  February  instant ;  and  issued  writs  of  pos- 

session, tested  at  the  city  of  Albany,  on  the  1st  day  of  No- 
vember last,  returnable  on  the  first  day  of  the  present  tenn: 
which  had  been  executed. 

E.  Barnes  moved  to  set  aside  these  writs  for  irregularity. 

And  he  cited  Com.  Dig.  Pleader,  (3  B.  20,)  Vicars  v.  Baf 

don,  lessee  of  Carrol,  (Cowp.  841,)  Tidd,  Pr.  1135, 6, 1 
Axchh.Pt.236,LordKinnairdetal.r.LyaU,{7Ex^iai^) 

Penoyer  v.  Brace,  (1  Salk.  319,  Bam.  201,  1  Ld.  RaynL 
2H)  Hiward  v.  PUty{l  Salk.  261,)  and  4  Leon.  197. 

A.  Burr  and  E.  WUliams,  contra,  cited  Lee's  Diet  of  FT. 
648,  9,  2  Tidd  Pr.  1234,  5,  7th  Lond.  ed.  1821,  I  Salt 
261,  6,  319,  1  Ld.  RayoL  244.  They  remarked,  that  the 
writ  of  error  operated  merely  as  a  suspension  of  the  ezeco- 
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tion.  When  this  ceases,  the  party  may  go  on  upon  his  old 
record  of  course,  on  the  proper  evidence  bting  filed  to  show 
that  the  suspension  has  ceased.  There  is  no  need  of  a  rule. 
It  is  like  the  case  of  a  procedendo.  The  party  is  remitted 
to  his  original  rights.  It  is  only  necessary  that  the  super- 
sedeas should  cease  to  operate. 
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ALBANY, 
Feb.  1824. 

Hart 

V. 

HUdntlb 


Talcottj  (Attorney  General,)  in  seply,  said  that  though  a 
transcript  only  was  removed  by  the  writ  of  error,  yet  to  pro* 
ceed  in  vacation  is  against  the  theory  of  this  Court.  The 
remittitur  is  a  direction  to  proceed  which  they  cannot  re- 
ceive and  act  upon  except  in  term.  He  admitted  that,  on 
the  arrival  of  a  term,  a  rule  that  execution  issue  might  be 
entered  of  course,  on  motion ;  but  a  judgment  may  be  re- 
versed in  part  and  affirmed  in  part.  In  such  a  case,  the  rule 
and  the  award  of  execution  upon  the  roll  must  be  modified 
accordingly.  If  ciicumstauces  might  require  a  special  ap- 
plication to  the  Court  for  this  purpose,  a  proper  degree  of 
caution  would  require  that  it  should  be  done  in  every  case. 
In  this  case  no  rule  had  been  entered. 

OuricL  It  is  enough  that  the  remittitur  was  filed,  which 
may  be  done  at  any  time  before  execution  issues. 

By  the  remittitur,  the  cause  is  here  in  the  same  situatioUi 
and  for  the  same  purposes,  as  before  writ  of  error  brought 
No  rule  need  be  entered.  The  party  may  proceed 
with  his  execution,  of  course,  as  if  it  had  never  been  sus* 
pended. 

Motion  denied* 


Hart  against  Hildreth  and  others. 

P.  S.  Parker,  moved  for  judgment  as  in  case  of  non-      When  the 
suit,  for  not  proceeding  to  trial  at  the  last  Ontario  Circuit,  ^^^^   judge 

.     fuspeiiiled  the 

triai      of      a 

OMue,  on  the  niggeituni  of  the  plaintiff'f  conxuel  that  it  would  bo  a  long  cauoo,  and  the  ha- 

onoM  aftorwanii  took  ooeh  aooonotbat  theeattso  eoiUd  not  bo  tried  at  Uiat  oaronit,  a  motioa 

fujmAgmuki,  m  ia  can  of  noaiuit,  wm  denied  without  ooete. 


512  -oASsm  fK  'tHB  mwoMBf  tibinrr 

^nrtfAmr,    which  cMun^ncM  an<ihe!tmi  9ftniMtff  lust,  «Bd^mitm»fl 
*^^^'    tai  Sattirday  fliereafter. 

Kiyttimfl.  "^^  ^^^^^^t^f  contra.  On  ^lue  pan  affile  *plaiilli^«ii 
aflldaTitwas  read, -shdifAng  <hcfct  fhe  <miifle  v«b  odkdm 
Wednesday  evening,  but  the  5ttdg«,'on  die  ^nggMCkmtf  the 
plaintiff's  counsel,  (hat  it  would  be  a  long  cause,  declined  trf- 
ing  it  at  that 'time,  declaring'that'it  ^otlldnct  loeetopefer- 
ence,  and  proc^ded  totitkeup  sMiedtft^reatnetinrtaidital 
been  reserved,  and  crimindl  bu£tiMQ,'^«iM($h  ocimpiod  the 
Court  neatly  ^he' whole  bf  "iheoiext  day,'Wheti  ithe  Juigifi 
fiittention  being  again  call^  to  ttus^^caiise,ihe'd6dtiiiedtr]riDg 
it 'that  week,  renlatkfng  'thttt  heex^eeifesd  Judge  ^Rocms- 
TSR  to  close  the  l^Utf  nttssbf  the  <7i<cttit  lliiliifg  (the  fnest 
wio6k,  and  he  ^t  down  thecauite  for '^Monday.  On  Ftidty 
cftening  the  ITtadge'iitated  fhat%e<had'Yi^eeived  a  tetter  ^tiom 
Judge  HocfffiSTfia,  that  he  Was  in  ill  'heakh,  and  eonld  not 
dttdnd'the  tieatt  week ;  and  on 'being  dgain  appliedito,  he 
dedared  thslt 'he '^hotildnbt  tiy  the  cause ;  andthephistf 
had  no  opportunity  to  tty  dt'during^fte  Oireuit : 

'And  for  these  reBMta'Tke  Oiuf4  Hteiied  ithe  nMo, 
without  coiits. 

Mutton  dttikd. 


aiM^^^M 


Shaw  against  Ravmond,  impleaded  with  Fobd- 

Where  to  TRESPASS  de  bofits  asportotis  against  both  defendaot^ 
tmpaM  a-  who  severed  in  their  pleas.  Raymond,  pleaded  the  genenl 
^l!dtd^  issue,  and two^peeiall^leas,' by  ^M^h«l]Usli«MtakiogaDd 
by  him  in  vir-  carrying  away  the  goods  as  Sheriff  of  St.  Lawrence  county, 

tue  of  his  of- 
dcei  h«  ptead- 

Ml  the  gf6tte»al'  iipaa  and  timp|iactal  >leai;«<»irfaicb  lbei>lamtflF  wfUM,  aid  Ihvrwiw 
daiaqmiB  to^  the  replications,  and  a  yeidict  for  the  sheriff  on  the  general  issue ;  itl^t  ^ 
■the  Ibmnmn  coold  not  afterwards  he  argued ;  and  the  defendant  bad  his  dooble  ooita 

I,  iSMe- of' fwMh  ilve "'oai^Mi  to^iaaHime  »frte» 


W)ket«'thire*  are  s^«al  iiIImb,  m ._   

mt  his  election. 


under  a  plaint  in  replevin.    To  these  pleas  the  plaintiff  re-    MV^MKt^ 
pliod,  that  the  plaint  had  been  set  aside  for  irregularity.     *^^^^ 
Demurrer  and  joinder,,  which  is  not  yet  determined.   Upon       Skif^ 
tiw  aMe  •f  tlie  pk»4iRg9^  i\\»  fMo^notmi  ly3  cAms  for 
trial  at  the  lastSt  Lawrence  Circuit,  holden  the  9th  Feb- 
ruary instanf)  as  w^lt  to  try  the  issue  as  to  assess  contin- 
gent damages  on  the  demurrers ;   but  the  jury,  under  the 
direction  of  the  Court,  found  a  verdict  for  tfie  defendant 
The  some  jury  found  a- verdict  against  Ford,  for  $1T8  60. 
The  demurrers  were  noticed  for  argument  at  the  preset 
term. 

L.  Htutrmdc  ^  J  Ftna^  for  the  defeBdnal^  BuymdO^ 
now  momd  that  judEgment  be  anfeorad  for  htan^  with  double 
CMta. 

Theyeiledl  R.l..3i5;  id.l5S;  6  Jobit Bcf aOd ;  Sfer. 
607;  1  Doik1.Ps. 681,3;  2id. 733, 

A.  Hacklej/i  contra,  insisted  that  the  application  for 
double  costs  was  premature.  The  defendant,  who  is  acquit- 
ted should  await  the  deci3ion  upoo  the  demurrer. 

But  is  be  entitled  to  double  costs  op  the  state  of  the  plead- 
ings 7  Suppose  the  demun^c  determined  for  bion,  he  could 
have  his  single  costs  only,  according  to  Wait  v.  Durand^ 
(9  John.  264)  Can  he  have  single  costs,  only,  Qn«  th^  de- 
murrer, whjch  goes  to  the  whole  cause  of  action,  and  yet  ^ 
entitled  to  double  costs  on  the  issue  found  for  him  ? 

I 

(htria.  The  plainliff  had  his  eleclioii  to  go  on  in  die 
first  place  upon  his  issue  of  law  or  of  fii^l,  as  ke  should 
think  proper,  but  he  was  bound  to  look  to  the  consequences. 
Had  the  action  teeo  disposed  of  by  Ibe  demuim,  costs 
would  have  been  awarded  accordingly.  But  he  has  chosen 
10  havo  tho  question  eetlled  by  a  jiiry,  upon  the  ispna  of 
&ct ;  and  a  verdiot  has  passed  for  the  defoadaii(.  His  is- 
tue  of  law  ean,  Ihenfove,  avail  him  nothing.  We  cannot 
avoid  seeing,  A^t  upon  t|ia  whole  recotd,  judgment  must 
be  for  Raymond ;  and  we  would  not  hear  i^n  aignineol  iq>- 
on  the  demurrer.  (Yid.  8  Archb.  262, 3,  and  the  casesthere 
cilid.) 

Motk>n  granted. 
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ALBANTi 
Feb,  1093. 


Thorp 

FavikiMr.       TnORv  against  FxvixvEK  manucaptrrof  Rbtnoldi 


Bail  who  are      The  defendant  became  special  bail  for  Reynolds,  on 
3^*dJ    ^t  26lh  May,  1821,  at  the  suit  of  Thorp.    The  bail  piece  was 
jaiUfy,  ceaM  filed  the  29th  of  May,  and  on  the  31st  the  plaintiff's  attor-      *| 

And  an  a-  ^^7  entered  an  exception  thereon.    No  notice  of  the  excep- 
greement  be-  tiQ^  ^^g  ^yer  given  to  the  bail,  nor  did  he  know  anything  of 

tween  the  par-      •         .,    •         ^  i       /.       .  ^      Ji 

ties  to  waiye  it,  Until  about  fivo  months  after  it  was  entered.  No  wairer 
mhurVdwda'  ^^  *®  exception  had  ever  been  entered  upon  the  bail  piece; 
ration  in  chief,  but  the  attomeys  of  Thorp  and  Reynolds,  had  agreed  orat 
to  jud^ent!  ^7  ^  waive  the  exception.  A  declaration  was  filed  in 
are  no  pearona  chief,  (  uot  de  bene  essej)  in  consequence  of  this  agreement ; 
tDg  an  exont'  the  cause  proceeded  to  judgment ;  a  ca.  sa.  had  been  retuni- 


r«li(r. 


ed  non  est,  &c.,  and  the  defendant  sued  as  special  boil,  \ff 
capias,  returnable  at  this  term. 

J.  Hamilton  moved  for  a  rule  to  enter  an  exoneretur  on 
the  bail  piece,  and  cited  Flack  v.  Eager,  (4  John.  185,)  Lw- 
ingstan  v.  Bartle,  (id.  478,)  Aylett  v.  Hartford,  (2  BL  Bept 
1317,)  and  Ex  parte  Wright,  (2  Ves.  Jun.  9.) 

S.  M.  Hopkins,  contra,  cited  Humphrey  v.  Leite,  (4  Burr. 
2107,  and  1  Archb.  83,)  and  contended  that  bail  are  not  dis- 
charged by  an  exception,  unless  it  is  followed  by  a  substi- 
tution  of  other  bail.  In  Flack  v.  Eager^  the  declaration 
was  £led  de  bene  esse. 

Curia.  We  think  this  case  clearly  within  the  principle 
erf  jF7adt  V.  Eager  ;  and  in  The  People  v.  Judges  of  On- 
ondaga, (I  Cowen,  54,  56,)  the  Court  say,  that  if  bail  who 
are  excepted  to^  do  not  justify  within  the  time  allowed  by 
the  rules  of  the  Court,  they  cease  to  be  bail ;  and  the  plain- 
tiff cannot  hold  them  by  waiving  the  exception,  even  wbeia 
there  is  no  surprise. 

t 

Motion  gianled. 
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ALBANTi 
Feb.l8d4. 


Sargent  against  Dennick  v.  "^ 

The  declaration  was  entitled  in  May  term,  1822.    It  was    ^  .  t   - 

uienou  mil* 

m  case,  for  debauching  the  plaintiff's  daughter,  per  quod  tak«  by  which 
servUium  amisit,  from  the  18th  day  of  August,  1822,  be-  wiTi^d^Swr 
ing  after  the  action  commenced ;  which  was  so  laid  through  oommenoe- 
a  clerical  mistake  of  the  plaintiff's  attorney.    And  the  cause  amendsd  after 
was  carried  down  for  trial,  tried,  and  a  verdict  found  for  the  J*'**^**   ^^^ 

'  It  WM  made  a 

plaintiff  before  the  mistake  was  discoyered  by  the  plain-  pound  of  ob- 
tiff's  attorney.    The  declaration  stated,  that  at  the  time  the  ^'P^a  £• 
injury  was  committed,  the  daughter  was  an  indented  ser-  point  wm  re- 
vant  to  P.  F.  and  was  an  infant  under  21  years ;  that  she 
continued  a  servant  till  the  18th  August,  1821,  when  in  con- 
sequence of  her  pregnancy,  the  indentures  were  annulled, 
and  she  went  to  reside  with  the  plaintiff,  her  mother,  who 
was  a  widow,  and  while  an  iofant  still  living  with  the  plain* 
tifi^  viz.  on  the  24th  Feb.  1822,  was  delivered  of  a  male 
child,  &c.,  per  quod^  d&c.,  from  the  18th  August,  1822,  (at 
before.) 

The  cause  was  tried  before  Judge  Nelson,  at  the  last  Ot- 
sego Circuit,  upon  its  merits,  but  several  objections  were 
taken  during  the  trial,  to  the  plaintiff's  right  to  recover ;  and 
a  motion  was  made  for  a  nonsuit  upon  the  ground  (among 
others)  that  the  declaration  alleged  the  loss  of  service  to 
have  commenced  after  the  commencement  of  the  suit ;  but 
this  point,  with  others,  was  reserved  by  the  Judge  for  the 
opinion  of  this  Court. 

S,  A.  Footj  for  the  plaintiff,  moved  to  amend  the  declara- 
tion and  nisi  pritis  record,  by  striking  out  of  this  averment, 
1822  and  inserting  1821. 

Starkweather  ^  L  Seelye^  contra,  did  not  deny  that  an 
amendment  should  be  granted,  if  clear  that  the  party  could 
not  be  injured  by  it ;  but  the  Court  would  guard  against  the 
possibility  of  tliis.  (2  Yin.  304,  and  the  cases  there  cited.) 
Here  the  time  is  material  as  to  the  damages.  Had  tha  plain* 
tiff  been  confined  to  an  estimate  of  damages  from  1822;  it 
would  have  been  a  matter  of  mere  mathematical  calcula- 


it^ 


fikurgent 
D«imifoxi. 


tion.  The  defendant  was  surprised.  He  comes  to  defend 
upon  one  state  of  the  pleadings,  and  evidence  is  nx:eived 
applicable  to  another  and  dt&fent  state,  embiracing  a  larger 
amount  in  damages. 

At  any  rate  the  motion  is  premature.'  It  i^'  cc>h)lected 
With  one  of  the  points  reserved  a^  the  trial,  WhicYi  i^  td  be 
brought  before  the  Court  on  a  ckse,  arid  sKdutd  be  postponed 
t^l  the  argument  is  heard  iipbh  tlie  dase.  If  the  amendment 
is  granted,  the  defendant  should  ha Ve  leave  to  plesid  and  go 
to  trial  de  novo. 

Pooi,  in  reply.  This  is  i  ihere  clericial  liistalce,  and 
stands  in  the  wuy  of  disciissibh  upon' the  ca§e,  and  for  that 
very  reason  shoulct  be  amended  now.  Suppose  it  ihay  have 
misled  the  defendant,  the  Court  will  not  allow  him  to  He  by 
aVid  trip  up  another,  upon  sudh  a  mistake.  {Henry  v. 
hrowii^  19  John.  49.)  It  appeai^ed  upbtl  the  declai^tibf), 
and  he  should  have  demurred.  But  is  i  s^li^rise  a  inete 
matter  of  presumption  ?  None  is  shown.  T* he  Court  will, 
at  Idist,  require  the  defendant  to  show  thdt  he  was  injtired. 
Why  should  he  have  a  new  trial  without  first  showing  that 
he  was  prejudiced? 

Curia.,  This  mistak^  i^,  clearly,  U^e  subject  of  didend- 
liient.  The  defendant  shows  iio  prejudice  from  it ;  nor  A6 
we  see  how  he  could  have  beieh  priejudiced  by  it.  Though 
tlie  eiception  was  taken  At  the  t^ircui^  the  Judg^  Was  right 
in  not  allowing  it.  We  ord^r  anienditidnts  in'  c^H  like  this 
at  any  stage  of  the  cause. 

Motion  granted. 


CTapp. 


*S 


6iv  cMkMTMPl  to  a  Justice's  Court. 

A  motion  tc 

S.  CheeveTj  for  the  defendant,  moved  for  a  rule  that  the  JS?" tetaiTtD 
Justice  amend  his  return,  in  several  particulars,  by  stating  ^  certiorari, 
certain  evidence  which  was  not  mentioned  either  in  theaffi-  ^fondant  in 
davit  on  which  the  certiorari  was  founded,  or  in  the  return  •™'»  wiU  not 
of  tlie  Justice.  The  retiurn  was  simply  the  Justice's  certifi-  h  appear  by 
Gate  endorsed  upon  the  copy  of  the  affidisivit  served  upon  dllJlu  that^e 
him,  staling  in  effect,  that  the  affidavit  contained  a  true  his-  amendment 
tory  of  the  proceedings  in  the  cause  before  hino.  It  appear-  rm*^^  id 
ed  amoug  other  things,  by  tliia  return^  that  Wightman,  the  ^^^  ^^im'u 
plaintiff  below,  declared  against  Clapp^  the  defendant  below,  be  g^t^d 
in  assumpsit  upon  an  account ;  that  Clapp  pleaded  the  geo-'  t^h^t  nX 
eji^  issue  as  to  all  except  5  dollars  of  the  plaintiff's  account^  «iihataiidin|t 
and  a  tender  as  to  this,  which  he  paid  into  Court  He  also  ident,thejudg- 
gave  notice  of  set  off.  Oq  the  trial,  there  was  no  proof  of  ""JJJJJJ**  ** 
a  tender,  nor  was  it  stated  in  the  affidavits  or  return,  that  Wfaerb  in 
there  Was  any  such  proof  offered  upon  the  trial.  It  farther  {fa^^eocurt  b^ 
appeaored  frpnl  the  return  that  the  jmy  found  a  vetdict  for  jj^..  ^^  ^- 
Glapp  of  $3  57,  notwithstanding  tho  $6  paid  into  Coart.  ed  «  ^udM, 
The  fact  was  not  contradicted  by .  any  of  the  affidavits.         toJ^^or  ^2 

,  defendant  tbo' 

i  Koofu  contra.  **^*'*  ^*^  ^® 

tandnr»     Md, 

Curia.  On  looking;  into  the  affidavits  and  return  which  that  tins  wain 
have  been  submitted  toils,  we  find  the  trudi  of  the  latter  a  motion  in  be. 
Wrongly  supported  by  sevei-al  witnesses ;  and  the  atdditional  t^^*£!^* 
testimony  which  the  defendant  in  eiroi:  seeks  to  have  re-  irho  wne  aiao 
turned,  appears  to  lis  wholly  imniateriat ;  biit  ff  it  were  6th-  ^|^  ^i^^^  ^i^ 
eirwise,  it  would  be  idle  to  grant  ah  amiendment,  when  we  i"tloe  amMd 
cannot  help  seeing  from  the  whole  case,  that  the  judgment  ^f  k  tiJ 
must  be  reversed.  The  defendant  below  pleaded  a  lender  ^JJ"^*5£j 
of  5  dollars,  which  he  paid  into  CouH,  thereby  admitting  wm  deniML 
iHis  sum  to  be  due  to  the  plaintitf.  No  proof  of  a  tender 
was  odered  or  pretended,  nor  It  is  XLOir  pretended  that  any 

YoL.  n.  66 
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ALBANY,    siicb  pToof  ezists ;  yet  the  jury  found  3  dollars  aod  67 
FeK  894     cents  for  the  defendant,  cont.'ary  to  his  recorded  coufe8sio& 
Snyder      he  owed  the  plaintiff  6  dollars.    Such  a  yerdict  cannot  be 
WaHMk      siistained.    An  amendment  urouid  be  useiesSy  and  is  there- 
fore denied. 

Motion  deuied 


In  the  matter  of  Snyder  d&  Snydbr  against  Moses 
Warrbm,  Sheriff  of  the  County  of  R£M8S£la£&. 

A  jodgment  A  JUDGMENT  Was  docketed  in  the  Common  Pleas  of 
fM^^T^jiMt^e  ^'^'^l^^r  county,  in  favor  of  J.  G.  &  H.  Snyder,  against 
for  50  doiian,  Barnard  Wagar,  for  $1575  10,  on  which  aji.  fa.  was  is- 
without"  *^6  ""^d)  and  on  the  15th  August,  1822,  the  Sheriff  of  Rensse- 
oath  and  b]^-  laer  county  sold  a  farm  of  Wagar  to  the  Snyders  at  a  bidof 
quired  by  the  $888,  and  executed  to  them  a  certificate  of  sale.  On  the 
the  'm^'Sum  ^^^^  November,  1823,  Wagar  confessed  a  judgment  bcforo 
act.  a  Justice  of  Rensselaer  county,  in  favor  of  J.  P.  De  Freest, 

mo^bi  ^°  ^^  ^25  27  damages,  with  81  cents  costs,  a  transcript  where- 
dempUon  from  of  was  filed  in  the  Clerk's  office.  On  the  same  day,  De 
cution  aUowed  Fi^^est  applied  to  the  Sheriff  to  redeem  the  farm  sold  as  a 
by  the  statute,  judgment  creditor,  and  tendered  to  him  the  amount  bid  by 
not  lunar  Snyders,  with  10  per  cent,  interest  from  the  time  of  the  sale. 
°]b  ^puting  '^^^  Sheriff  received  but  7  per  cent.,  thinking  himself  author- 
the  time,  the  issed  to  take  no  more,  but  a  few  days  after,  having  taken 
lowed  fuU  15  legal  advice  on  the  subject,  he  consented  to  receive  the  residue. 
Sr^  ^S  '^®  judgment  before  the  Justice  was  confessed  under  the 
■ale.  following  circumstances :    On  the  14th  November,  182^ 

crcluild^^n  Wagar  being  indebted  to  De  Freest,  on  a  small  note  and 
full  oonsidera-  hook  account,  the  latter  told  Wagar  that  he  wished  to  become 
Uie '  expreM  ^  judgment  creditor  of  his,  for  the  purpose  of  redeeming  his 
purpose      of  form  from  the  sale  to  the  Snyders,  and  offered  him  $1300  for 

enabhng     the  j  i 

creditor  to  re-  it.  Wagar  accepted  of  the  offer,  and  the  same  day  coniess- 
deem,  U  valid.  ^^  ^  judgment  for  the  balance,  due  to  De  Fieest,  amouuting 

together  with  costs  to  $7  27,  before  a  Justice  in  Pittstown. 

The  next  day  the  parties  proceeded  to  Troy»  and  there 
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^earning  that  so  amall  a  judgment  would  not  entitle  De  Freest    albaitTi 
to  redeem,  not  operating  as  a  Uefi  on  the  lands  of  Wagar,       ^ 
De  Freest  advanced  him  IS  dollars,  which,  together  with  the       Snyder 
small  judgment,  formed  the  consideration  of  that  upon  which      Worm. 
De  Freest  claimed  to  redeem.    No  statement  of  the  consid- 
eratiou  of  the  judgment  was  sworn  to  or  filed,  agreeably  to 
the  7th  section  of  the  50  dollar  act.    On  the  20th  Novem- 
ber, 1823,  the  Snyders  called  on  the  Sheriff  for  a  convey- 
ance, which  the  latter  declined  giving,  on  account  of  De 
Freest's  claim  to  redeem.    On  these  facts, 

X  P.  Cushman  moved  for  a  mandamus  commanding  the 
Sheriff  to  convey  to  the  Snyders. 

He  said  the  judgment  being  by  confession  was  void,  the 
defendant  not  having  made  oath  as  required  by  the  7th  sec- 
tion of  the  50  dollar  act. 

[Wood WORTH,  J.  It  was  decided  otherwise  at  the  pre- 
^nt  term.  The  obligation  to  file  a  particular  of  the  consid- 
eration, does  not  apply  to  confessions  where  the  sum  is  less 
than  60  dollars.] 

The  attempt  to  redeem  was  not  ih  time.  It  was  not 
m  15  months  after  the  sale,  within  the  meaning  of  the  sta- 
tute giving  the  right ;  which  intends  lunar^  not  calendar 
months. 

[WooDwoRTH,  J,  Our  attention  was  drawn  to  that  ques- 
tion in  a  case  lately  before  us,  and  though  it  was  not  neces- 
sary to  pass  upon  it,  yet  none  of  U8  entertained  any  doubt 
that  the  statute  intended  calendar  months.] 

At  any  rate,  the  day  of  sale  must  be  included  in  the  com- 
putation ;  and  if  so,  giving  De  Freest  his  calendar  months, 
he  was  too  late.  The  words  of  the  act  (Sess.  43,  ch.  184, 
s.  3,)  are,  that  it  shall  be  lawful  for  any  creditor,  d&c.,  within 
16  months  after  such  sahy  &c.  Any  other  creditor  may,  in 
like  manner  redeem  the  lands  and  tenements  so  sold  ir»/Ain 
15  months  from  the  sale  thereof  The  time  commences  from 
the  sale-^notfrom^  or  after  the  day  of  sale ;  and  when  the 
computation  is  from  br  after  an  act  done,  the  uay  on  which 


jil^^C^  iit^  Act  ifm  d^mithity  to  inclodtd^  ( JBm  ^  Addtrlf^  9m$^ 

Snydbr       &taisingtM€$  ol.  ^.  R&uMMeioL^  dUiitly  48Rr^Sm^Beft 
tfi^en.      ^  1 1^<^«  RayM/  480^  Bfad.  Ab.  i>c»fi^  (B  L) 

Agdii), tfris'ddMfiMfiAMi' i«^a» infiMid cf th#aeii  Th»Coart. 
should  di^^ooutttena^ie^  sMh  an  ftCCi^aipl  to  p«r?e«t  the  it^ 
tute  ta  fhe^  purpd^d  of  speisulalidn  upon  ta  boMNrpiiiQfai* 
8er.  Ta  sanction'  thteh  pMceedinf  will  ba-  ^nfiadif  to  give  t 
cfel^mfant  IS  mdnths*  instead  ^  IS  to  mi^mf  for  tecaa*!' 
ways  do  this  throdgh  Bt^  ftiendly  judfpiMnt  eieditioiv  caeiifii 
for  the  occasion. 

J.  Paincj  contra.  Here  w«i  a  smadl^ebt  soMstiog  wfakh 
Was  made  larger  on  Aw  ^r^tof  Wagar^s  lBsi<faHU7  nttiest 
lb  tfi6r  l&nd;  It  19  wdtl  settled  that  the  ymdbwuir  at  a  Siwr* 
iff 's  sale  acquires  no  more  than  a  meM  UtfMf  till  the  U 
months  have  expired.  Ho  had  no  greater  interest  than  a 
moitgagee,  with  whom  it  docfs  not  He  to  cMnptoili  of  fnnd 
because  a  thitd  person  is  rntest^  with  a  right  te  teim, 
f)y  a  pui'cha^  of  the  e(]piity  of  redemption,  or  otheiwise.  If 
Wagar  could  in  this  way  sell  for  $1800,  as  befween  hm  asd 
the  purchaser,  which.should  have  the  benefit  of  such  a  price? 
tVhy  not  the  debtor  1 

As  to  time,  it  is  true  there  are  some  decisions  in  England 
growing  out  of  the  excise  law,  in  fetation  to  which  the 
policy  of  the  Court  conspired  with  that  of  the  govtirnmeot 
to  contract  the  time,  saying  that  in  computing  from  an  act 
doQfl^  the  day  of  doing  it  is  to  be  reckoned  inclusive.  Bnt 
ttie  net  under  consideration  is  construed  liberally.  Calen- 
dar months  are  allowed.  Redemption  is  fhvored.  The 
ordinary  rule  of  computation,  with  us,  is  one  day  incIusiTe 
and  the  ether  eMdusiTSi  Exclude  th«  iiial  day  and  w«  are 
itktiai^ 

He  cited  Bk^ghwn  r.  Dud^  (6  John.  S^.  8XU  ^ 

Qm^*p9  Vi  WkU^  (16  JohUi  ISO.) 

> 

Gk$k9Mn^  in  reply,  said  the  computation  of  time  by  reck- 
oniilg  one  day  iAcluaive  and  the  other  ex<du8ive^  which  pi^ 
Mils  in  Ihia  Courti  relates  maroly  to  rules  and  tbesenric^^' 


m-WBmmwm  Qrtimr  jam. 

papers.    The  same  mode  of  computation  prevails  in  the  BL   ,^iAKKf  X> 
R  but  this  never  has  been  extended  to  a  statute  or  contract|    -iW*  WW* 


-¥. 


Curia.  We.do  not  conmder  it  a.TaUdrQbjeolion,  that  this 
judgment  was  entered  for  the  express  purpose  of  enabling 
I>frFreest  to  redeem.  It  was  upon  foil  cousideratiitn.  The 
4€ihlQr  may  confer  the  power  of  redeemiug  upop,as,ipany  4^ 
he  pleases.  It  keeps  up  the  auction ;  ^aad  as  tb(is. directly 
ixirithiQ  the-  policy  of  the  staUite. 

We.arj&dear.tbat  the  15  months  inten^lcid  byttbe  statnt^i 
Aie<oalendar  n/it ;lunar,months.  Tixe  jeeopd^seationas,  ip 
.tevmsj'Qf oalendar  time.  It  speak^of ay^ar for .^he^d^btor.; 
and  then  the  Sd^secUQU  extends  that  itime  threj9  months  ifi 
•faTOr  of  the  creditor* 

The  areditorrbad  the  whole  of  the  16|b  November  in  whifiti 

Motion  denied. 


HuKiriifaTON  ag:ainst  Gqodw:in. 

'On  t^rtiorari  to  a  Justice'  Court.  In  this  cause  a  mo- 
tion was  made  in  behalf  of  the  defendant  inerrorfora  rule 
that  the  Justice  amend  his  return. 


to  .>«m«M  '* 


W.  Barnes^  for  the  motion. 
,B,  P.,  Johnson^  contra. 


*to.ta  MiTtoMiMi, 

.til0  4lttllfft  <!•• 

anire  tha  fvo- 
-oMtfpa  #f:  the 

<«opy  ,jOf    it, 
•  pliMlm      be 

Curia.  We  do  not'fifldacopy^tiieJastiQtf^ietimi  sb^^  kj  A9 
•ameng  the  papers  ddlveted  to.  us,i  upon 'Wfakhlhtet Motion 'J«p^ 
ts'fMnd^l !  «heiB  is,  howev^er  a  sworn  copy  among 'the*  pa- 
pers in  opposition  to  the  motion.  We,  'ther0(oie,>gf«aft  the 
luie,  f»  appli€id  Ibr ;  but  we  lake  the  ocoasionitb  remark, 
ttiat  'WhMheT'  the  application  to  amend:  be  made  «n  the  part 
<tf  the  plaanliflT,  or  the  defendant  in  ennr, ' we  dd  not  ^franC  it 
unless  we 'have  befove  ns'the  retani;  oria  copy  thereof. 
^Without  Ulisy  it  is  imposeible  ^for  vb  to  .lee.whftthmr  .the 
amendment  sought  be  material. 

Motion  granted. 
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Hie  People 

T. 

Singiley. 

The  People  against  Eingslet. 
^\  ".**Pr      The  defendant  was  convicted  at  the  last  Oyer  and  Tk 

Benl  nilef  that  ' 

in  an  indict-  miner  in  Seneca  county,  of  having  feloniously  forged  a  bond 
"t!*  tt^  *?''  with  intent  to  defraud  one  John  Sinclair. 

gery,  tne    m* 

■trument  for-  The  indictment  charged,  that  the  defendant,  "  On,  &c^  at, 
Seacribed  par-  ^^'i  ^^^  falsely  and  feloniously  make,  forge  and  couoteifeit, 
ticuiariv.  and  did  then  and  there  willingly  and  feloniously  act  and  as- 
handa  of  the  sist  in  the  false  making,  forging  and  counterfeiting,  of  a  oer- 

£rt  ^dSitroy!  ^'^  ^*^'^'  ^^^S^  ^°^  counterfeited  bond  and  writing,  oWi 
ed  by  him,  the  gatory  for  the  payment  of  money,  bearing  date  on  some  day 
may  £ow  thia  ^  ^^^®  jurors  aforesaid  unknown,  in  a  penal  sum  to  the  juron 
ezcuae,     and  aforesaid  unknown,  with  a  condition  thereunder  writtenfor 

aet   forth   the  ' 

histrunent  in  the  payment  of  a  certain  sum  to  the  jurors  aforesaid  ud- 
?"S*c!SSn  ^'^'^own,  at  some  day  thereafter  to  the  jurors  aforesaid  no- 
enough  to  knowu,  with  interest  thereon,  to  the  said  Samuel  Kingsley, 
fence.  *  ^ '  (^®  defendant,)  purporting  to  have  been  executed  by  one 
Datea,rama,  George  Bockhoveu,  late  of,  &c.,  which  said  false,  forged  and 
payment  may  counterfeited  bond  and  writing  obligatory  for  the  payment 
And^pard  ^^  ^<^^^Y}  Js  in  the  possession  and  custody  of  the  said  Samuel 
eridence  gir-  Kingsley,  (the  defendant,)  with  intent  to  defiraud  one  John 
irate.    ^  ^^'  Sinclair ;  against  the  form  of  the  statute  in  arach  case  mado 

•trmMi?*fo''  and  provided,  &c." 

ged  waa    hi      The  second  count  of  the  indictment  described  the  bond 

ihT^par^  at  '^  *®  ssme  manner,  and  stated  that  the  defendant  had  des- 

the   time  he  troyed  it,  on  some  day  to  the  jurors  unknown. 

pnhiiahed  it,  ia      The  third  couut  was  for  uttering  and  publishing  as  true,  a 

prma    facie  bond,  &c ,  described  in  the  same  manner,  on  some  day  to 

evidence  that    -      .  , 

it     continnea  the  jurors  Unknown. 

^f"at"  ^the      '^®  *^^  ^^^^  described  the  bond,  alleged  to  have  been 

time  of    the  forged,  particularly ;  and  as  there  was  a  variance  betveen 

^"^  the  amount  of  the  condition  and  the  bond,  as  stated  in  the 

indictment,  and  the  one  proved  upon  the  trial,  the  Attorney 

General,  who  argued  for  the  jeople,  did  not  insist  upon  a 

judgment  on  this  count. 
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The  record  was  removed  to  this  Court  by  a  ceriioran, 
and  the  evidence  given  on  the  trial  was  also  certified  with 
the  writ. 

It  appeared,  from  this  evidence,  that  the  counsel  for  the 
people  had,  on  the  day  of  the  trial,  served  the  defendant 
with  notice  to  produce  the  bond,  described  in  the  indict- 
ment, at  the  trial  of  the  cause ;  but  he  produced  no  bond« 
The  forgery  of  a  bond  as  set  forth  against  Bockhoven,  pay* 
able  to  the  defendant,  was  clearly  proved,  the  witnesses  giv- 
ing particulars  of  its  contents,  in  respect  to  the  penalty,  con- 
dition, date,  and  times  of  payment ;  that  the  defendant  at- 
tempted to  sell  the  bond  to  Sinclair,  but  the  negotiation  &il- 
ed,  and  it  did  not  appear  that  the  bond  had  since  been  seen 
in  his  possession. 

The  prisoner  now  being  brought  up  on  a  habeas  corpus^ 
by  the  Sheriff  of  Seneca, 

Af.  Hoffman f  moved  in  arrest  of  judgment,  and  the  on- 
ly question  was  upon  the  degree  of  certainty  necessary  in 
setting  forth  the  bond. 

He  said  the  indictment  should  set  forth  an  exact  copy,  or 
its  purport,  so  that,  on  its  face,  it  may  appear  to  be  suscep- 
tible of  forgery.  (1  Chit.  C.  L.  234  3  id.  1040,  and  the 
cases  there  cited.  2  East,  G.  L.  976,  986,  s.  63,  68,  d&c. 
People  V.  Franklifty  3  John.  Gas.  299.  The  State  v.  Crus- 
ting 2  South.  Rep.  744.) 

Independent  of  authority,  it  is  clear  that  the  indictment 
should  be  so  certain,  as  to  inform  the  party  what  he  is  call- 
ed upon  to  meet,  to  enable  the  jury  to  understand  and  ap- 
ply the  evidence;  to  warrant  the  Court  in  giving  judg- 
ment ;  and,  in  the  event  of  an  acquittal,  to  save  to  the  par- 
ty his  plea  of  auterfois  acquit.  The  generality  and  uncer- 
tainty of  this  indictment  will  do  neither. 

Neither  the  notice  to  produce  the  bond,  nor  the  evidence 
that  it  was  in  the  defendant's  possession,  was  sufficient  to 
dispense  with  its  production. 

Thlcottf  (Attorney  General,)  contra.  There  can  be  no 
dispute  about  the  general  rulas  of  certainty  upon  which  in- 
dictments for  forgery  are  to  be  framed.    The  only  difficulty 


ALBAKT, 
Febw  18^ 

The  Peopl« 

T. 

Kingtfey. 


^6AIf Xi  isJin  .their  appliRati(ip,.,^n.  ^yipjg  wfeat  ti\e  l^w  Qp^plm 
^r^K  iqg^.  i^jceilaipty.  If rthe.stricUipss  <^iiteii4ed  for  is  tp  preyfL^!,  Jl 
Tha;?«ppie  will  overthrow  some  of  the  best  established  pringn^^cp 
this  subject  It  is  i^o^gh  that  the  oflbnce  ia  tirougbt  wjUi- 
in  the  .jwords.of  the  statute  creating  |t,  (3.  Ch.  C..,L.  468g 
which  arpi  bond  fir  writing  .obU^atory.  (1  R..L.  405.} 
l^feitl^er  ^e  tifne  nor  ai^ount  is  essential  to  the  crime. 
What  is  to  bpcQ9ie  of  the  numerous  c^ses  jxrhere  qounterfeit 
bank  notes  are  destroyed  by  the  offender  ?  Is  he  to  escape 
because  they  capnpt  be  particularly  described  ?  No.  Kei- 
t{ier  th^  djsite  npr  time  of  paymeat,  are  hplden  material  in 
t^at  case.    {Comn}onwfialth  v.  Rqssj  2  |kla^.  JRep.  373.) 

The  prpsent  c^se  cpmes  within  the  distinctiqns  Isud  down 
in  The  Commonwealth  v.  Houghton^  (8  Ma$s.  Rep.  107.) 
The  instrumei^t  must  be  described,  or, a  reason  given  in,th6 
indictment  why  the  description  is  omitted.  Jji^dgm^t.was 
arrested  in  that  case  because  no  reason  for  the  omission  was 
gii^.  Ia,|his,c^^^thei9auaB,appear8  up9n.t^^'fiELGe  ofihe 
Indictment,  ^nd  is  .^i^^ently.s^iown  in,evidfifice.  {Qoh 
monwealth  v.  Snell^  3  Mass.  Rep.  85.) 

J3qffm^ny,  inj^ply,  $^d;that  in  ^he  Qm^nmweaUhj* 
ffff^tighton^^ih^  indictment  was  mufh  m<^  certain  tbiui  thii. 
X^t  the  Court  arvested  the  j^dgm^t,  be^i^use  it  ]itas  not 
cert^n  .enp^gh.  What  is  ^ere  ,^id  about  \e^,  certainty  be- 
ing admissible,  if  the  indictment  shQw«aii  q;9:9pse  fpcit,  was 
Qbiter. 

Cpria.  The  evidence  of  this  cfipe  was  most  clear ;  and 
the  pnly  (j^uestipn  is,  whether  the  indictment  is  sufficiently 
certain  to  warrant  us  in  giving  jj^idgment.  .The  indictmeDt 
excuses  the  \v;ant  of  a  moj^c  particular  description,  ))y  aver- 
ring that  the  bond  wi^s.with  tiljie  defendant.  There  is  no 
doubt  of  the  general  r,ule,  that  the  instrument  forgejdmust 
be, set.  forth  with  particularity  §ind  certainty ;  but  to  require 
this  unqualifiedly,  in  all  cases,  withoi^t  exceptipn,  would  re- 
sult in  a  failure  of  public  justice.  We  think  The  Cmrm- 
f9f  attA;V«  Ibfighton^  presents;  the  true  distinotioin.  ^^^^ 
^le  j^a^^^iClityff  Jiudge  ^^;wiqk^  ''.which  will  (opajV^^ 


T. 
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necessary  exceptions  to  this  rule  ;  as  whore  the  instrument  a^bart^ 
zbrged  has  been  destroyed  by  the  prisoner,  or  has  remained  ™*  ^^^' 
in  his  possession,"  d&c  "  But,"  he  continues,  <'  in  every 
such  instance,  that  thd  ^xbe^tion  may  be  admitted,  it  must 
appear  in  die  indictment  what  is  the  cause  of  tfab  B«m4»s- 
cnptioa  of  the  instrument ;"  giring  the  j^rearat  eale  pv^ 
cisely. 

The  general  proposition,  so  often  repeated  in  die  book% 
that  the  instrument  must  be  produced  in  evidence,  is  no 
more  than  the  rule  on  the  civil  side,  that  the  b^st  evidence 
the  nature  of  the  Base  adonts  must  be  produced.  Thb  rvim 
always  yields,  where  the  instram^ftt  b  either  lost|  dfe&tro}red| 
or,  as  here,  in  the  hands  of  the  opposite  pattjr.  ThilBi  ex^ 
ception  underwent  full  consideration  m  The  ChmtMnmmaUk 
V.  SneU,  (3  Mass  Repi  SB,)  and  the  Judges  weie  ttmuumeui 
in  its  favor. 

The  evidence  that  the  bond  continued  in  the  defendant's 
pef^s^s^iohj  wais  !»tiMcieht  Ife  presented  it  to  Sintl&ir,  ahd 
i^^  this  y»^  haV«  lid  a^otmt  of  it 

Motion  denied. 

Note.  The  pHlMh^  #as  sMtenced  to  th^  Auburn  state 
prison  for  7  years. 


^ROWNy  by  Browk  lus  next  finend^  ixgdinsi  Lsinow. 

^N  dfertibtati  16  a  ^ustice^s  Court    Brown,  the  plaintiiff    it  aeemf  that 
in  error,  assigYifed  infancy  for  error,  on  which  issue  was  o"»»«»«offact 

'  o  J  3  upon  a  wnt  of 

taken ;  and  being  tried  and  the  jury  having  found  the  in-  error,  and  ver. 
fancy,  the  plaintiff's  attorney  filed  the  nisi  pritis  record,  plaintiff'  the 
postea,  &c.,  and  entered  a  rule  of  course,  in  the  common  ™i«.  *^'  "- 
rule  book,  for  a  reversal  of  the  judgment  below ;  and  now  judgment  i» 
app»tb«fijdiil|(  that  thte  was  ii6t  con^t  pmctiee,  on  an  affi-  ^J^ 
davit  of  the  above  facts, 

^.  Starkweather^  for  the  plaintiff  moved  (ex  parte)  to 
vacate  the  comihon  rule,  and  enter  a  rule  for  reversal  as  upon 
a  Bff^daX  motioii« 

Curia,    ^ake  your  rule. 

Motion  granted. 
ToL.  IL  67 


] 
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^  ^.  Dexter  against  Hooter. 


On  certiorari  to  a  Justice's  Court  Jacob  I.  Hoover  nn- 
cawB^^iif  Se  p'caded  Dexter  before  a  Justice,  and  obtained  judgment 
court  below  against  him.  Dexter  employed  an  attorney  to  prosecDte  a 
^  tibe  certio-  Certiorari  to  this  Court,  who,  by  mistake,  drew  ttie  affidaiit 
Mri  and  the  ^^^  certiorari  in  the  name  of  James  S.  Hoover,  instead  of  the 

ftffidaTit,      OB  ' 

which  it  wu  tTue  name,  Jacob  I.  Hoover ;  and  on  the  certiorari  being 
•"""^^  served  upon  the  Justice,  he  told  the  plaintiff's  attorney,  tbat 
he  should  return  that  there  was  no  such  cause  before  him  as 
that  described  in  the  papers ;  and  a  motion  was  now  made 
to  amend  the  title  of  the  affidavit  and  writ  so  as  to  make 
them  agree  with  the  proceedings  below,  in  the  name  of 
Hoover. 

^  O.  G.  Otis,  for  the  motion,  cited  t  Sellon's  Pr.  98, 99. 
Stevenson  v.  Donovas,  (2  B.  d&  P.  1 19,)  Mestaer  v.  Eertz, 
(3  M.  &  S.  450.) 

O.  H.  Fester  and  N.  8.  Betttouy  contm. 

Curia.  Let  the  plaintiff  make  a  supplementary  affidavit 
in  the  true  cause,  stating  the  same  facts  as  are  contained  in 
the  original  affidavit ;  let  the  writ  be  amended  and  a  copy  of 
the  supplemental  affidavit  be  served  on  tlie  Justice,  who 
must  return  thereto,  as  if  it  were  an  original  affidavit  But 
the  amendment  must  be  on  payment  of  costs. 

Rule  accordingly* 


Jackson,  ex  dem.  Dains  and  others,  cLgainst  Daihs* 

The    waal      EJECTMENT  for  land  situate  in  the  couuty  of  Yates.  Tbe 
S^SriSiig  a  w^^J^  ^^  commenced  while  Yates  was  a  part  of  Ontari(^ 

coiinty»     Uwt 

the  diyinon  ihall  not  aflfeet  any  rait  or  action,  &c.  (Vide  um.  46,  eh.  SO,  ■.  9,  fai  relate  <• 

Tataa  oonnty,)  applies  to  the  renne,  and  retaini  the  place  of  trial  in  the  old  oounty* 
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and  the  venue  was  laid  in  the  latter  county.  The  lessors  >f 
the  plaintiff,  and  the  deifendant,  reside  in  Yates  county,  and 
the  defendant  has  several  material  witnesses  residing  there. 
On  an  affidavit  of  these  facts,  and  that  the  defendant  has  a 
good  defence  on  the  merits,  as  advised,  &c. 

W.  M.  Olivefy  moved  to  change  the  venue  firom  the 
county  of  Ontario,  to  the  coimty  of  Yates. 

A*  P.  Voshwrgh^  contra,  relied  on  the  first  proviso  in  the 
second  section  c^  the  act  to  erect  the  county  of  Yates,  (sess. 
46,  ch.  30,)  which  declares  that  nothing  contained  in  that 
act  shall  be  construed  to  affect  any  suit  or  action,  in  any 
Court  whatsoever,  commenced  at  the  time  of  its  passage. 

Oliver^  in  reply,  said  the  object  of  the  proviso  referred  to^ 
was  merely  to  prevent  any  suit  being  discontinued  by  the 
separation ;  and  it  will  be  satisfied  by  giving  it  this  ccm- 
struction. 

Ctiria.  We  think  differently ;  and  that  the  proviso  means 
that  no  action  shall  be  affected  by  the  change,  as  to  the 
place  of  trial,  as  well  as  in  every  other  respect 

Motion  denied. 
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Piatt 

T. 

O^boia. 


Platt  against  Osborn  &  Hutchins. 

Assumpsit  for  money  had  and  received.  The  action  was 
brought  to  recover  back  money  which  had  been  rightfully  StatutM  giT- 
received  by  the  defendants,  as  trustees  of  a  school  district  in  ^du  to  ctfuin 
the  town  of  Louisville,  in  the  county  of  St.  Lawrence,  under  oficew  who 
a  resolution  of  the  inhabitants  of  that  district,  imposing  a  tiom  brought 
tax  on  the  plaintiff  and  others  for  the  intended  purpose  of  f.^l."^,'^^": 
building  a  school  house ;  but  which  resolution  was  after-  eeming  any 
wards  rescinded  and  the  purpose  of  building  the  school  ^^  ^^^gf^  ^ 
house  was  utterly  abandoned,  and  no  expense  was  incurred  ^^  ?f /^^ 

MM.  43,  ch. 
199, 9, 9,  nlathne  to  mHooI  tnwtoM,)  appiv  only  to  aeti  of  mal'/eatanee,  not  to  thoM  of 
■oh/mmiim;  ••  dotnJning  money  which  thoy  may  havo  officiaUy 


ALi^Ailtit,    ittid6i?  th^  fe^lutiott.    Tl^  i^it  ^ds  ip(Wi Jhl  oA  *«  gjttimo 

^eT>.ife4.    ^^  ^^  c6tf sHeMi6A  of  Ae  pfeyittitfl  had  the<*y  M^ 

fiatt       tvli^ifeby  thte  mdnejr,  »  «?tta  et  idM  hOongei  »  Ae  fhiu- 

^^      as.    CAl'triat,  at  the  ttfet  Aetift  m  St  L«^9h^6ttb6  cotmty, 

the  plaintiff  was  ntoWtflterf;  md  mvr,  oh$&6M¥»ib(f9f^ 

the  above  facts, 

W.  H.  Mapnardj  fat  the  defendfltots^  moved  for  double 
costs.  He  relied  upon  the  act,  (sess.  43,  ch.  132,  s.  2,)  pass- 
^  30th  Mwpchy  1828;  giving  doiAte  eosts  to  tmstces  of 
scdiool  disirfcts  ^^irtiBit  they  succeed  ia  art  action  biought 
igtBtinst  <hem,yiw,  or  cMcemirilg  anf^ matter  &r  tMng  dm 
ty  tirtue  of  their  cpe^. . 

J.  Piatt  J  contra.  The  words  of  the  statute  import  some 
gdt  of  mtJhfmsame^  hdl  ikieiely  a  nbnrfea^emca.  Theie  is 
a  rfmilar  statiite  in  EnglaAd  irelative  to  the  overseers  of  4e 
pow,  and  yet  it  was  holdeh  Aot  to  apply  to  an  action  of  as- 
sumpsit for  the  non-payment  of  the  price  of  goods  sold  to 
them.  {Blanchard  v.  Bramble,  3  M-  &.  S.  131,  2  Dunl.  Pr. 

Maynardy  in  reply.  The  statute  is  /or  wr  ctmeemini 
any  matter  or  thing,  &c.  Here  was  to  act  done  by  the 
defendanUi  in  virtue  of  their  office.  The  money  was  re- 
ceived and  withheld  hy  them  as  trustees.  In  assumpsit 
against  a  Sheriff,  for  money  received  by  him  as  an  officer, 
I  believe  the  Court  have  allowed  him  double  costs  on  a 
nonsuit  or  verdict  passing  in  his  favor. 

Curia.  The  case  of  Blanchard  v.  Bramble,  (3  M.  &  S. 
131,)  is  in  pbint,  arid  contJaids  the  true  dififihotroir.  In  *n- 
sCruing  tlii^  and  the  like  statutes^  aOo^rtftg  ddttlte  ocfefc,  theie 
ib  a  distinction  hi  I'easori,  te  well  ^  at«hority,  between  »J 
6t  misfeasance,  and  those  TAetAfcinmfed»(^  TheW- 
fer  is  often  a  tt^srt  omisslion  ta^  folfil  a  oott^fa^  '•^^  does 
tfbr  cati  fot  ftie  profection  of  the  statute; 


.rf 
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T. 

KfOaiHrV 

A  rEiw  rtCT  having  been  rendered  for  the  plaintiff,  a  rao-  counur  af. 
t|on  WQ3  now  ma^e  for  a  Qew  tri^  upon  the  ^^ound  of  &^y^tM  wiu 
newly  dis^vered  evidence ;  and  jthe  a^d^ivits  fit  several  ftappoit  of  & 
witnesses  were  produced  tending  to  impeach  jth^e  plaintiff 's  r?**?!?**  ®u^"  *** 
claini,  iprhich  witne$s<^s  the  defendant  swore  he  knew  no-  ler  orwitneis- 
thing  of  tyi  after  tJ^p  trial.  ^ 

On  the  part  of  the  plaintiff,  affidavits  were  |^adj  arooijig 
others^  impveaching  the  cre4ibi||ity  of  on^  of  tl;Le  defe^ds^it's 
newly  .discovered  witnesses^  and  lending  to  slipw.that  others 
of  his  pretended  witnesses  w^l^  not  iq  existence!  apd  that 
the  defieu^daAt  had  ^ppsed  £ctit;ioiis  affidayjits  upcm  (he 
Court,  by  prpcuring  som^  individual^  to  niake  the  aflp^dfiyi^ 
in  feigoed  name§. 


P.  Buggies  aad  A.  Spenoer^  for  4he  motion. 

At  another  day^  4*  Spencer  proposed  toprociKe  an4  read 
counter  affidavits  to  support  t^e  credibility  of  the  witness 
impeached,  and  show  t^iat  the  ott^ers  ^^ere  real  persons.    He 

* 

said  the  affidftvits  upo^  the  oti>er  side  were  a  surprise  tq^n 
him  at  ^e  ^rgui^ep^  and  he  was  not  then  prepared  with 
authority  to  show  that  counter  affidavits  were  admissi- 
ble. Since  that  ti^ne  he  had  es^aipined  Popiroy  v.  The  Co- 
lumbian  Insurance  Company,  (2  Gaines'  Rep.  260,)  which 
established  the  admissibility  of  the  affidavits  to  impeach  the 
credibility  of  the  witnesses,  and  h,e  found  by  §1  note  at  the 
etid  of  that  case,  that  evidence  is  also  admissible  to  sustain 
it.  " 

Curia.  It  is  contrary  to  the  uniform  practice,  to  seeeive 
jcotmter  affidavits  in  support  of  a  motion.  This  has  never 
been  done  even  in  support  of  character  ;  and  if  their  admis- 
sibility were  matter  of  discretion^  we  think  it  would  be  an 
abuse  of  that  di^jcretion  to  hear  them 

»  ■  * 

Motioii  duiifid. 
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Fek  1624. 


The  Paopto 

^-  The  People  against. tub  Supervisors  of  the  Conn 

8up«nriaon  of  ^^    r  r^ 

"Cayiiga.  ty  Of  CaYIIQA. 

An  order  re*  j^jq  alternative  mandamus  had  issued  to  the  defendaDti 
^ri^'^pedftd  commanding  them  to  allow  to  the  overseers  of  the  poor  of 
hl^'n^  b"  ^^^  ^^"^  of  Aurelius,  in  the  county  of  Cayuga,  the  expen- 
the  town  who  ses  of  supporting  four  paupers,  which  were  claimed  Co  be  a 
conlwiit  '^  to  proper  county  charge,  on  the  ground  that  they  had  no  set- 
uke  back  the  tlemeut  in  this  state. 

t^ing' the  ap-      In  their  return,  the  defendants,  without  denying  that  the 
peal,  ie    not  expenses  had  been  properly  incurred  under  the  order  of  a 

coneliuiTe    aa       *^  it 

between  that  magistrate,  pursuant  to  the  25th  section  of  the  act  for  the 
wunty"^  ^  relief  and  settlement  of  the  poor,  (1  R.  L.  287,  8,)  stated 
The  latter  that  the  overseers  of  the  poor  of  Aurelius,  had  procured  an 
ed^by  ^^^010  Order  for  the  removal  of  the  paupers  to  the  town  of  Farming- 
mainuinmg     ^^  j^  fj^^  couuty  of  Ontario,  as  their  place  of  legal  settle- 

the  panper  aa         '  '  <« 

one  haying  no  mcut,  which  order  was  executed  by  a  removal  of  the  pau- 
the ttat^  ™  pers  to  the  latter  place ;  that  the  overseers  of  Farmington 
Where  a  ma-  having  appealed  from  this  order  to  the  General  Sessions  of 
w  orfer*  to  the  Peace  of  Cayuga,  the  overseers  of  Aurelius  took  back 
maintain  a  ^yie  paupers,  and  Supported  them,  but  neglected  to  try  the 
non-reeidentof  appeal ;  that  they  rejected  the  application  of  the  overseen 
TOtblTli^hS  of  Aurelius,  on  the  ground  that  until  the  order  of  remoral 
removed,  thia  ^as  reversed,  the  paupers  must  be  adjudged  legaUy  settled 

it     eeema     ia  .  , 

conelaaive  up-  m  r  armmgton. 

on  the  board      rjij^g  jetum  also  Stated  that  a  second  application  to  the 

Supervisors,  to  allow  the  expense  of  these  paupers,  had  been 
rejected,  not  only  upon  the  ground  above  stated,  but  also  00 
the  ground  that  one  E.  a  convict  in  the  state  prison,  had 
been  examined  on  oath,  before  the  justice,  and  swore  that 
the  paupers  had  no  fixed  place  of  settlement  or  legal  resi- 
dence. 
On  this  return  it  was  submitted  whether  a  peremptory 

mandamus  should  go. 

Per  Curiam.  The  first  question  upon  the  return  is, 
whether  the  order,  which  was  withdrawn,  is  to  be  deemed 
i^Lclusive  as  to  the  settlement  of  these  paupera 
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Whatever  the  effect  might  be  as  between  Aurelius  and    albant, 
Parmington,  there  cannot  be  a  doubt  as  between  Aureiius     ^^^^'^ 
and  the  county.    Here  was  an  order  of  removal,  which  the      Maliory 
parties  abandoned  by  mutual  consent    It  was  like  a  pait]r's  ssMrriMn  of 
giving  up  a  judgment  intended  for  his  own  benefit    As  to     fcotthad 
third  parties,  it  threw  the  question  entirely  open,  to  be  set- 
tled upon  its  merits  whenever  it  should  arise ;  and  this  was 
so  held  in  Rex  v.  Inhabitants  of  Llanrhydd^  (Burr.  Sett. 
Cas.  658.)    The  order  was  deserted. 

Whether  the  convict  was  or  was  not  examined,  does  not 
appear  from  the  return  to  have  been  material  For  aught 
that  appears,  there  was  other  and  competent  evidence  on  the 
subject,  and  we  will  intend  that  there  was  such  evidence 
till  the  contrary  appears.  Besides,  could  the  question  be 
raised  collaterally,  by  the  board  of  Supervisors  7  It  had 
been  passed  upon  by  a  magistrate.  Could  his  adjudication 
be  questioned  till  regularly  set  aside  1  This  we  are  by  no 
means  prepared  to  accede. 

The  return  is  insufficient,  and  a  peremptory  mandamus 
must  %o. 

Rule  accordingly. 


In  the  matter  of  William  Mallort,  late  Clerk  of  Cort- 
land Coimty,  against  The  Suvervisors  of  the  same 
County. 

At  the  last  term  a  rule  was  obtained  requiring  the  Super-  Tlie  deriu 
visors  of  Cortland  county  to  show  cause,  on  the  first  day  of  jJmSw,  and 
the  present  ternl  why  a  mandamus  should  not  issue  axainst  i^n^nl  Mt- 
them  commanding  them  to  allow  Mr.  Mallory's  account  for  peace,  an  not 
his  services  as  Clerk  of  the  court  of  oyer  and  terminer  and  ^^'^tfrn^ 
general  sessions  of  the  peace  of  that  county,  from  May,  for  their  aervi- 
1816,  to  August,  181»  The  account  had  been  presented  to  jrtiie"jSl^ 
the  board  of  Supervisors  of  that  county,  and  disallowed  by  •p^pt  »  *ii* 
them  on  the  ground  that  no  compensation  is  allowable  by  Yoik. 
law. 


m^. 


<^|IAMF4       /  X  Renews  Mw  mnred  Umt  tba  n)k^  twnuid#»bipl9t«. 

^  J.  JToon,  C09tra,  cited  11^  h>  400,  s.  10,  which  directs 
t{ie  exchequer  to  au4it  the  bills  of  the  Cleric  qf  oyer  and  ter- 
miner 9n4  general  sessions  in  the  city  of  New  York  ;  the 
7th  aecjtiou  of  the  act  of  April  ^1, 191$,  (4  St  L^ws,  306  c] 
directing  all  fines  to  be  paid  to  the  Coiu>ty  Tra$isurer,  for  the 
^se  of  Uie  county  j  the  first  section  of  the  &Qt  of  April  2 
1819,  (5  yol.  Laws,  96  a.)  which  provides  tl^t  the  statute 
last  cited  shall  qot  affect  the  fees  of  the  Cler}^  of  the  city  ot 
New  York.  The  second  section  then  provides  fhat  his  fees 
sl^all  b^  audited  by  the  General  Sessioqs. 

He  said  he  could  fiqd  nq  statute  givipg  foes  to  the  Clerks 
of  other  counties.  By  a  speqial  provision  i^  favor  of  the 
Clerk  of  New  York,  the  Legislatiire  d^oied  t^^l  these  fees 
were  due  upon  any  general  principle,  Cb^q^  jurons  (U)d 
witnesses  would  be  equally  entitled  to  pay. 

The  case  of  Bright  v.  TAc  Supervisors  of  Chenang(^  is 
distinguishable  from  this.  The  services  there,  were  for  the 
direct  benefit  of  the  county  ;  here  they  were  done  for  the 
general  benefit  of  the  state. 

Spencer,  in  reply,  said  the  act  of  1810  (sess.  33,  ch.  196, 
s.  7)  denied  fees  to  county  Clerks  for  services  in  criminal 
prosQcutions,  ^nd  expressly  directed  ^  bq^rd  of  Supervi* 
sors  not  to  allow  any  compensatiqn.  The  revi3^  of  1813, 
contains  no  such  provision,  but  leaves  the  case  withifi  the 
general  principle  established  in  Bright  v.  TTie  Superpisorf 
of  Chenango,  that  where  ^rvices  are  perfprn^ed  for  the 
bene^t  of  the  county,  they  form  ^  proper  ^i^bject  of  com- 
pensation thrqugl^  the  board  qf  Supeiryisors. 

Curia^  per  WoopwoRTH,  J.  Before  the  xjsvision  of  1813, 
the  ^t  regulating  the  fees  of  the  severfil  oncers  and  ininis- 
ter?  qf  justice  within  this  state,  (^  E.  ^  R.  76,)  allowed  fees 
to  the  Cleyk  o{  the  oyer  and  terminer  for  cprt^n  services ;  but 
there  ^as  i^q  statute  providing  for  the  mwRer  iu  which  these 
were  to  be  paid.    The  practice  was,  for  the  board  of  Suj^- 
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visora  to  allow  Aem  as  a  part  of  Ae  contingent  expenses  of    4/t<9ANYi 
the  county,  till  fcrbiddcn  by  the  act  of  1810,  (sess.  33,  ch.    ^^^^ 
196,  8.  7.)    The  law  stood  thus  till  1813  ;  and  I  remember     Donbieday 
that  this  7th  section  was  included  in  the  revised  bill  then  Saper^Qvol 
submitted  by  the  revisors  for  re-enactment,  but  struck  out      »«»nxe. 
by  the  Legislature.    They  probably  thought  that  as  the  fee 
bill  was  omitted,  this  negatiyed  an  intention  to  allow  any 
thing,  and  there  was  no  need  of  continuing  the  express  pro- 
hibition. 

Since  that  time,  if  these  charges  are  admissible,  it  n^st 
be  upon  the  gpneral  principle  cpntained  ia  Bright  v.  Thfi^ 
Supervisors  of  Chenango^  that  cpmpejisution  should  be 
lillowe(i  where  the  service  rendered  wjis  specially  fgr  thq 
benefit  of  the  county,  and  for  which  other  provision  lit^d  not 
been  made.  But  the  course  which  the  Legislature  topk  with 
the  revised  bil),  evinces  th^^t  they  did  npt  m^n  to  jillow  any 
coippensation. 

The  same  reasoning  applies  to  a  clain^  foj  services  ly} 

Clerk  pf  the  sessions.    There  is  po  fep  bill  in  the  stQtvt!9* 

The  same  Clerk  serye^  fqr  bptb  courts  \  and  the  Lpgislature, 

doubtless,  interred  to  le^ye  him  on  the  same  footing,  as  (9  * 

hi^  public  ^rv|ces,  i^  e^ch.    ']Phe  motion  piust  ^ccprdiiigly 

be  4enied. 

Ride  discharged. 


In  the  matter  of  A.  Doublgday,  late  Clerk,  against  Ths 
Supervisors  of  Beqom^  County. 

^  Cleikofoyar 

J.  Aj  CpL^^ip^  moved  for  a  pile  to  ^how  cause  why  a  ^  ^^^Z 
m^i^daniiis  should  not  iy^ue  to  be  directed  to  the  Supervisors  ■?^f***  ^  •"• 

titiMx  to  coin* 

pf  Bropqi^  ponpty,  eomm^nding  t^eni  to  allow'  tl^e  account  peniation  for 
of  4.  DQuW«dfty,  latp  CJerk  of  that  county,  for  his  services  ^IJSSj*^ 
as  Clerk  pf  the  ^sions  and  over  cuid  terminer  from  Sep-  minutet  of 
fember,  X817,  (q  Pei?«n;ber,  182P|  in  engrossing  the  minutes     yf^^  ^^ 

inpcmion 
■honld  andit 
Wl^tn^  fwioM  are  xt nd^r^  ibr  fh^  hwmH  of  the  oonnty,  and  no  f pecifio  mode  of  oom* 

pensation  it  provided,  they  should  bo  audited  by  the  supenrieon  ai  a  part  of  the  oontinfant 

charra  of  the  county. 

YoL.  IL  68 
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ALBANY,    of  these  courts,  and  copying  and  entering  the  samei  He 

Feb.  1834.    j^^  j^^  affidavit,  showing  that .  this  account  had  been  pie- 

DouUeday    sented  to  the  board  of  Supenrisors  of  that  county,  and 

SnperWMin  of  ^^l^wed  on  the  ground  that  no  compensation  is  ailowabla 

Broome,     by  law,  for  these  services. 

He  said  he  should  not  detain  the  Court  by  any  remarks 
upon  the  propriety  of  the  claim,  as  the  subject  had  already 
been  discussed  at  the  present  term.  (Yid.  the  next  preced- 
ing case.) 

WooDwoRTH,  J.  I  think  this  case  distinguishable  from 
the  last.  The  charge  is  not  for  services  performed  strictly 
as  Clerk  in  court,  but  about  recording  the  minutes  which  he 
had  before  officially  taken.  This  business  may  be,  and 
usually  is  done  out  of  court,  or  in  vacation.  It  is  a  benefit, 
and  indeed  necessary  for  the  coimty,  that  this  should  be 
performed ;  and  we  have  no  evidence  that  the  Legislature 
intended  it  should  be  done  gratuitously.  A  similar  applica- 
tion was  made  in  October  term,  1822,  ex  parte  the  Clerk 
of  Westchester,  and  a  rule  granted  to  show  cause.  I  think 
the  case  is  within  the  principle  laid  down  in  Brtghi  v. 
Tfie  Supervisors  of  Chenango,  (18  Jolm.  242,)  that  where 
the  service  is  rendered  specially  for  the  benefit  of  the  county, 
and  no  specific  provision  has  been  made  for  payment,  they 
constitute  a  part  of  the  contingent  charges  of  the  ^unty,  to 
be  audited  by  the  board  of  Supervisors.  This  rule  was 
fully  considered  in  the  case  cited ;  and  the  Court  intended 
that  it  should  apply  as  broadly  as  the  language  in  which  it 
is  expressed. 

Savage,  Ch.  J.  concurred. 

Sutherland,  J.  dissented.  He  thought  this  case  distin 
guishable  from  that'  of  Bright  v.  The  Supervisors  of  Che- 
nango, which  has  gone  far  enough.  An  allowance  was 
there  made  for  extraoidinary  services  which  did  not  devolve 
upon  the  relator  as  Clerk.  He  acted  in  the  light  of  a  commis- 
sioner ;  and  it  was  the  same  thing,  as  if  any  other  person  bad 
been  appointed  to  purchase  the  books  and  transmit  the  no- 
tices.   But  here  the  charge  is  for  performing  an  ordinary 
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duty,  belonging  to  the  Coua«:7  Clerk.    Acting  as  Clerk  of     albanYi 
the  sessions  and  oyer  and  terminer,  is  a  part  of  his  duty.  , 


The  Legislature  must  have  known  this  to  be  so.  It  is  as  I>oabieda7 
plainly  imposed  upon  him  by  law,  as  that  he  should  be  supwviMn  of 
Clerk  of  the  Common  Pleas ;  for  which  the  Legislature  Broome, 
have  provided  specifically.  The  statute  even  provides  that 
he  should  be  paid  as  Clerk  of  the  sessions,  for  subpoenas 
granted  to  the  defendant  in  criminal  cases,  (2  R.  L.  147,  s. 
10,)  but  it  has  omitted  to  make  any  provision  whatever  for 
A  compensation,  when  he  acts  in  the  same  cases  for  the 
public.  Is  not  this  a  very  strong  legislative  expression, 
that  the  compensation  of  the  Clerk,  for  his  other  services, 
shall  be  considered  an  equivalent  for  the  whole  ?  He  takes 
the  office  subject  to  the  burthen  of  performing  his  duties  in 
the  sessions  and  oyer  and  terminer  gratuitously,  or  for  what 
he  receives  in  other  respects.  There  is  another  feature  in 
our  statutes  which  strengthens  this  consideration.  An  al- 
lowance for  public  services,  in  criminal  causes,  to  the  Clerk 
of  oyer  and  terminer  and  sessions  in  the  city  of  New  York, 
is  specifically  provided  for  by  the  statute,  (2  IL  L.  18.)  This 
was,  doubtless,  upon  the  ground  that  his  compensatioa  for 
other  duties  was  not  an  equivalent  for  both. 

I  do  not  think  the  services  of  Mr.  Doubleday,  iif  this  in- 
stance, were  extraordinary  and  unofficial  within  Bright  v. 
The  SupAisors  of  Chenango.    That  was  a  case  of  buy-  ^ 

ing  books  tor  the  county,  and  sending  notices  of  pedlar's  li«  1 

censes  to  Judges  and  Justices.  The  duties  were  not  only 
unofficial,  but  required  disbursements  in  their  performance ; 
but  neither  is  the  case,  with  regard  to  the  services  for  which 
com)iensation  is  now  claimed.  It  may  be  V3r7  reasonable 
that  Mr.  Doubleday  should  be  paid ;  but  this  is  a  consider- 
ation which  belongs  solely  to  the  Legislature.  Until  di- 
rected by  them,  the  allowance  should  not  be  made. 

Rule  to  show  cause. 


▼.  ^u^ELL  ag'aiff^t  Whipple 

* 

An   instrn.      4^sy|CP8.i7  pn  no^  by  paye^  agajpst  maker,   The  plain* 

Sff*'  *"tSiuir*^^^^®^^^  ^^^^  ^^^  defendant  made  his  certain  pote,ic 
"  Due  L.  Jtor  writiDg,  i{i  t^Q  yrprds  and  fig.ures  following^  to  \irit :  "Due 
20?d5ia»and  l^^k  J^iWi^ell,  or  bearer,  one  day  from  date,  twp  liundred 
26  centa,  for  (Jpllafs,  twcHty-six  cenU5,  for  value  received ;  a^  witness  my 
•d,'*  IB  a  good  hand,  this  sixth  day  of  January,  in  the  year  of  our  Lord 

S^^iXthin  ^^^•^•"    5y  Wean^  wljereof,  ^.,  but  did  not  aver  that  this 
the  statute  of  note  bad  b^n  deliveijed. 
iSS^  declaring      Sfitpi^  d^muiTer  aiid  joinder,  ^signin^  thp  follpwing 

on  a  promino-  causeS  : 
ly  note,  it  ie  ^^     "    * 

enough  to  al-      1.  That  this  was  npt  a  {ucpmissory  note  withiq  the  statute. 

deSni^t  *^*  (I  ^  ^- 151,)  tl^pngh  declai^d  on  as  such,(a) 

ttade  hifl  ocr-      ^,  T\i9f,  tjie  (|f^l^tion  3hould  hftve  sho^p  a  delivery  of 

tain    note    io    -   * 
writing,     6lc.  tb^  ^Pt^< 

Jto  ^  Uiar  he      ^  ^^^  ♦nsjxr^ei  to  the  firsf  point,  tl^at  this  instniment 

deliTered  it      bitd  a^l  the  tc^hpical  roqu^sites  of  a  promissory  note,  ^eept 

a  promise  to  pay  esfffressqdj   and  the  following  autl^orities 

yure  pil^4  to  Aip^  it  a  good  note  withjn  the  statute:  1 

C)V!t.  01)  PU,  24?,  n.  (1 )  Shuftleworth  v.  Stevetis,  (1  Campb. 

;      5^p,  407,)  Allan  v.  fdavison,  (4  id.  l|p,)  jBrotrp  t  Gf/wwH 

/  et  ol.  (13  Mass,  Rep.  168,)  Fisher  v.  Lesli^/fJTE^^M 

4?6,)  PreH^cnt^  ^c,,  o/"  (J^o^Aen  iftnicf  v.  Hurtiih  (9  John 

Rpp.  2J7,)  :ierqme  v.  WhUney,  (7  i4,  ?21,)  and  2  W.  Raya 

In  ^nsvirer  to  the  second  point,  Churchill  v.  Gardnefid 
T. R.  596,) an4 Smithy.  MCl^re^  (5 Eapt,  476.) 

E.  S.  Iffe^  (ovfye  plaintiff. 

D.  D.  Barnard^  for  the  defendant 

The  demurrer  was  noticed  as  frivolous,  and  being  accord- 
ingly brought  on  out  of  its  place  on  the  calendar,  th$  Ofurt 

(a)  Vide  Saxton  t.  JoAiMoih  10  John.  Rep.  418 


.       .  Wvk  18M* 
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The  Overseers  of  the  Poor  of  the  town  of  Niskayitna 
agQinst  The  Overseers  of  the  Poor  of  the  Gitf  of  At* 

BANT. 

On  certiorari  from  the  general  sessions  of  the  peace  of  the     If  it  *>  not 

4  /U  Mp6ftr      that 

county  of  Albany.  The  Court  below,  on  appeal,  affirmed  one  ha*  gained 
ah  order  of  two  Justices,  removing  Gerrit'  Clate,  his  wife  yTo^lJS^right! 
and  three  infant  children,  from  the  city  of  Albany  to  the  W*  eetUement 

■  . '    /.  i.Y*  f  followB  that  of 

town  of  Niskayuna.  hi,  ^ther : 

On  the  hearing  before  the  sessions,  (March  term,  1833,)  ij^^"^*®^^'^?! 
ihe  counsel  for  Niskayuna  admitted  that  the  grandfather  of  mentof  thefa- 
Clute,  the  pauper,  had  a  settlement  in  Niskayuna,  and  re-  ^^^  ^at^of 
lied  upon  showing  dmt  his  father  Jacob  Clute,  ac(|d]red,  a  the  eon,  if  the 
settlement  out  of  that  town,  and  indeed,  tlmt  be  was  aetaal-  ment  is  obtain- 
ly  settled  in  Albany,  by  serving  there  as  an  apprentice  ;<*•**  *^'tio*** 
if  not,  that  Albany  had  acknowledged  him  as  a  pauper  of  of  the  son. 
tUat  ciijh,  by  wceLving,  entenaiiiiDg  attid  snpporting  liuii  in  ^^^^  J*^ 
the  ^Uxndioaso  of  that  oity  till  he  died.  emancipation. 

^  The  grand- 

D.  C.  Groat,  swore,  that  the  fa&er  of  the  pauper  died  5  flettiement   in 
or  6  years  ago^  aged  about  70  years  :  the  jpouper,  G.  ClatOy  JJiJie^nrSi- 

is  now  aged  about  50  years.  lows   the  fa- 

ther's, and  the 

The  counsel  of  Niskayuna  then  offered  t6  shotfr  the  ap-  ^^  ^^''^l 

prenticeship  of  the  father,  by  parol.    This  was  objected  to,  tiement  in  his 

but  admitted  de  bene  esse  ;  and  mndson's    is 

in    the   same 
place. 

To  acquire  a  settlement  by  apprenticeship,  the  service  mnst  be  under  an  indentnze,  or  a 
deed,  oontrsMor  wiking  itot  iadenl^ ;  k  pwA  bindng  is' not  sufficient 

The  place  of  birth  is,  ^ma  facie,  the  place  of  settlement ;  but  if  the  Aither's  settlement 
be  tn  another  ptsde,  Che  settlement  of  the  child  follows  his. 

It  appeared  that  at  the  Albany  ahnahoMe,  ceAiain  bools  are  k«pt  &  i^hich  the  names 
of  panpen,  Slc  are  entered ;  and  also  quarterly  return  made  to  the  corporation.  To  show 
that  a  pttuper  ^as  Mttled  at  Albtfuy,  by  b^iaj^  ^uterdd  akid  recognik'^d  as  a  pauper  of  that 
city,  the  almshoose  boolcB  beiaj;  (as  i|isiste|i>  blmt,  ^vttA  pMof  of  thtffar  Mlitents  was  offer- 
ed ;  Held,  tlhat  admitting  the  books  to  have  been  burnt,  parol  was  not  the  next  best  eYidance 
but  the  quarterly  returns  shooia  be  produoed. 
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CASES  IN  THE  SUPREME  OOUBT 

Groat  Btatedi  that  the  father  was  swcm  before  hioi  ani 
another,  as  magistrates,  with  a  view  to  his  remoTal  as  a 
pauper ;  that  his  evidence  was  reduced  to  writing,  but  where 
the  affidavit  is  now,  he  does  not  know ;  that  the  fattier  then 
swore,  that  he  served  one  Goervey  (since  dead)  upwaro&of 
two  years,  as  an  apprentice,  in  Albany,  and  then  ran  away 
and  returned  to  his  father's,  who  also  drove  him  away,  af- 
ter which  he  shifted  for  himself;  does  not  know  that  he 
spoke  of  having  seen  any  indenture,  but  he  said  he  wu 
bound  by  his  father  to  Goervey.  He  also  swore,  that  he 
was  bom  upon  Mills'  Island,  near  the  city. 

N.  Bassett,  a  constable  of  Niskayuna  in  1812,  swore,  that 
during  that  year,  on  an  order  of  removal,  he  conveyed  the 
&ther  from  Niskajruna  to  the  almshouse  in  Albany,  where, 
as  tho  witness  was  afterwards  informed  by  the  superinten- 
dent and  others,  he  died. 

Bassett's  testimony  was  objected  to  as  madmissible,bot 
received  de  bene  esse. 

D.  Osbom  swore,  that  in  the  fall  of  1813,  he  saw  the  &- 
ther  in  the  almshouse,  and  soon  after  heard  that  he  died 
there. 

J.  Strong  swore,  that  he  saw  the  name  of  Jacob  Clute,  the 
father,  entered  as  the  name  of  one  of  the  paupers  in  a  book 
kept  at  the  almshouse.    This  was  since  1816. 

Evidence  was  given  of  a  declaration  of  Wendell,  the  so- 
perintendent  of  the  alihshouse  in  1815,  that  there  had  been 
a  fire  there  by  which  the  records  were  burnt  up ;  that  Wea- 
dell  is  since  dead* 

George  W.  Welsh,  superintendent  of  the  almshouse  at  the 
time  of  the  hearing,  produced  a  book,  which  he  swore  be 
received  from  the  brother  of  Hewson,  the  late  superinten- 
dent, (deceased,)  and  which  purported  to  be  a  book  of  the 
almshouse,  and  to  contain  the  names  of  paupers  belonging 
to  that  establishment,  from  1806  to  1814,  inclusive,  in  irtiich 
the  name  of  Jacob  Clute  was  not  to  be  found ;  that  there  is 
no  other  general  book  in  which  the  names  of  paupes  are 
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Kept ;  that  he  makes  a  quarterly  return  to  the  Common 
Council  containing  the  names  of  all  the  paupers  remaining 
in  the  almshouse,  and  opposite  the  name  of  each  pauper,  is 
stated  the  age  of  the  pauper,  the  time  of  admittance,  death, 
&c, ;  that  he  is  informed  it  was  customary  for  his  predecesh 
sors  to  make  these  returns,  as  he  now  does ;  and  the  present 
corporation  law  requires  this  to  be  done.  At  the  June  term, 
1823,  the  sessions  affirmed  the  order. 

The  counsel  for  Niskayuna  admitted  that  Clute,  the  pau- 
per, was  married  about  30  years  ago,  at  Guilderland,  (then 
Watervliet,)  and  had  several  children. 

J.  V.  N.  Yates^  for  the  plaintiffs  in  error.  The  fathei^s 
service  for  two  years,  as  an  apprentice,  in  Albany,  is  estab- 
lished. Parol  evidence  was  admissible  under  the  circum- 
stances of  the  case.  (Jackson  v.  Root^  18  John.  Rep.  60, 
73.  1  Phil.  Ev.  176, 178.  Rex  v.  Long  Buckby,  7  East, 
45.  Burr.  Set.  Cas.  161.  1  Const,  490.  1  John.  Cas.  488, 
per  Spencer,  C.  J.  1  Gaines'  Cas.  Err.  27.  10  John.  Rep. 
377.  Giles  v.  Baremore,  6  John.  Ch.  Rep.  650.)  The 
lapse  of  time,  the  death  of  Goervey  and  of  Jacob  Clute,  and 
the  fire  at  the  almshouse,  have  deprived  us  of  any  other 
proof  than  what  we  have  given.  Bex  v.  Morton^  (4  M.  & 
S.  48,)  is  in  point.  The  father  has  removed  to  Albany,  upon 
his  evidence  of  having  served  an  apprenticeship ;  the  re- 
moval was  acquiesced  in,  and  became  conclusive  upon  them. 
(3  Bums'  J.  597,  and  the  cases  there  cited.)  The  service 
would  confer  a  settlement,  thoughnot  under  an  indenture. 
(Yan  Schaick's  ed.  of  Colonial  Laws,  762.)  Service  under 
defective  indentures  gains  a  settlement  (Overseers  of 
Hudson  V.  Overseers  of  TcLghkanae^  13  John.  Rep.  246.) 

But  Albany  recognized  and  supported  the  father  as  their 
pauper;  and  in  this  view,  no  matter  how  he  came  there. 
(Rex  V.  Wakefield^  5  East,  336.  Seme  v.  Chaddertony  2 
East,  27.  Same  v.  Chaiham^  8  East,  498.  Fort  Ann  v. 
Kingsbury^  14  John.  Rep.  367.  King  v.  Butter^  16  John. 
Rep.  281.)  The  order  need  not  have  been  produced.  It 
was  not  relied  upon  as  binding  in  itself,  but  merely  to  show 
the  character  in  which  the  pauper  was  received.  Parol 
proof  was  competent  for  this  purpose.    (1  Phil.  Ev.  218, 


ALBANTi 


T. 

Albany. 


*^^^^    Y.Butler,  16  Joha.  Heipi  281.    Her  t.  TFdbO^f^ I Em^ 
Niikaytmi    335^  6.)    But  the  order  of  zemoral  waA  probaUy  dMo}«d 
j^jj^         bj  the  fire  in  the  almshoune)  which  lenddrd  parol  pibof  «d^ 
missiblei    ( Jitetoon  t.  iVeelyi  10  John.  Re)>;  374.)   Thede- 
clarations  of  the  superintendent  of  the^dmehotise,  weregood 
evidenoe  of  the  destruction.    (Peitk's  fiv.  74    FMk  t* 
Hastings^  10  Yes.  127  ^)    No  otjdction  iraB  made  fat  uraot 
of  notice  to  produce  the  order.  But  the  nature  of  the  proceed- 
ing T^as  a  sufficient  notice  that  the  order  would  be  required 
{Jolle^  V.  Taylor,  1  Campb.  Rep.  l43.    How  et  al  v.  floft 
14  East,  274.  Bucher  v.  Jarrdtt,  S  B.  &  P.  143.) 
•  Ndr  was  it  neeessary  to  |a^ddtlc§  tb6  qpaafterlj  retons. 
Tfaciy  were  mem  ptivtft^  pttpen^ 

To  make  the  eeMei^nent  of  th^  grand^Kth^r  aviiilaMe^it 
s&otdd  M  Aitrkn  ^iH  te  wad  fioitfnly  seCd«a  in  Nisksyaiii^ 
b«t  fliat  )ie  'ktA  Broiled  there  at  th«  titne  of  his  dMh. 

The  sdn^  seltlem6tet  followed  theft  of  the  fatfaen  His  b^ 
ing  marrried  80  years  ag6,  and  enliaiicipated  does  not  Taif 
the  case,  nnle^  he  liic^i^iMd  a  eetttdnfeoC  ih  itis  bim  right 

/  E.  Lof^tiy  hi  the  ddbddHttt  in  error,  contended, 

1.  That  the  proof  of  the  indenturei  and  service  as  ap 
prentice,  was  inlidmissilfe.  {Ca^e  df  The  IMMUmiiuf 
BUtan,  1  East,  16.  Bex  ▼.  tnhaKtunie  of  Weu^kift  i  T. 
E.  634.  4  Com.  Dig.  Evidence^  A.  91^  4;  SSL  Com.  36a 
1  Phil.  Ev.  167,  173,  347.  Carey  t.  Campbell^  10  Jtfcn 
Sep.  868.  jBejr  t.  InkdbitantM  (f  ErimnOj  3  T.R.70^ 
per  Grose,  J.  Bdrir.  8«tt.  Cas.  Ctfse  No.  04, 102,  lOt,  17^ 
203,207,860.  2  East^aB,  perLd;Xenyt%  C.  J.  4Bm 
J.  403.    iii  Hayib.  1117.) 

9.  FailiDg  t6  sho^aseitlenient  lyy  ifid^taie  ud  appmi 
tieeriiip,  it  cansot  be  oomrefrt^  \g^  a  hifttig  and  Mrrie^ 
withhl  the  cobnlal  lat»r.  (4  T.  R.  770.  4  Bani,  J.  418, 
419,762.  Burr.  flat.  Oai.  No.  I73y  203.  lJ9.Ceffi.*i 
4  Bnfn.  J.  283.) 

3.  Tbetfe  is  no  tegal  |Ardof  thet  the  father  Wits  r^doVeJi^ 
Albdny  by  the  ofrdfer  of  tentovgl  (Coto  Dig.  Eirad€*Ke,  A 
4,  aoid  most  of  the  AUttfCtfMss  oitM  iti  tbft  flMfttint  1 
FUI.Br.38a) 


'^  Hi  flier  fattier  n^atr  Mlirtainieil  Mt  pkxp&tig  ASbd^^  its  MMa^ 

]^«tM  befort^  ehn^i&;i|ttfed^     (0i).^  596.  3^T^1L  99^  4f   nmt^i 
Bmi{  J.  9SK  1'  Bli  Oolk.  368;»(M)  ^0^ 

ahMsdd  h&ir6  bdiftit  gi»«fi  fiDiki  thb  qvoMki^.'uitahh:    {2' 
Cainea'Rep.  106.  6  T.  tLSOT.  Bmr  Sett;  tiasc  MVi  91l,'197^ 

GurU)  p^rSyiv>A«B)  Cb»  J^    Th^  qoesticmi^  wher^  icrsus 
tbe  kstlegdi^settleflient  of  OetrifOlttte,  the  pat^r'? 
Il  is-ad^ittodlbat  hisgmadfailief-waflisetlled  m  Nisfaaj^^ 


Ivd^oeB n^ etpfeOt' ffom - theiwtar&y.ttittt  the paupenr ever 
gMiieda a^ttienetH in^hi$H)WD> rigbti ftfiy whera^^  We-HKist 
then  look  back  and  inquire,  wbeDe  was-  the  aettlene&f  of^ 
bis  Tadierf^  If  we  aArait  tbe  piorol  eridence'  wh^eh  wad'  re- 
oriyed  'by-  the  sinsieiiB)  it  appears  dutt  JanSob  Gtet^  fathisr  of  • 
the  pauper,  was  bom  upon  Mill's  Island.  In  wbai  tor^m 
ffais^'isbtad  was  mtant&^*  al  ^li  time^-  does  nM  uppeajr } ,  nor 
isft,aftpreseol/ixiafi»|tah'  iWplaceef  the  birth  is;  |wrt«i* 
jfddl^,  «tidene^  6f  the  pltee  of  settfement  it  renaains '  se^ 
taKthesettleMtot'oflhefelher  is  ascertaiaed,  and  theft  the 
s^ftbiment  of  theohild'i^the'satoe  as  that  of  iheiatiier;  {De- 
lavergfie  v:  Ntmn,  M-Jdhn;  Rep;  3i4i  O.  nf.  YtTwfi^^  Oi 
(fShr9ltfi^eU,iriiL%h).  TKtr  fatter  of  Jacob  Qute^ail 
settled  inNiskayuna ;  Md Ad birthrof  the' latter tif)0]l'MiUs^ 
islahd  did  iiot  gtve  him'  a  'dfffaseirt  -  sefilement.  This  cir- 
cumstance, then,  does  not  relieve  Niskayuna. 

ttis' ntaxttontfeoMlSd^hat  he  served  an  apprenticeship  for 
more  than  two  years  in  Albany.  To  gain  a  settlement  in 
this  manner,  he  must  have  been  bound  an  apprentice  or  ser- 
'<rant  by  indenture,  or  by  deed,  contract  or  writing  not  in- 
dented  ;  and  in  consequence  of  such  binding,  have  served 
a  term  not  less  than  two  years.    (1  R.  L,  279.) 

The  testimony  does  not  show  that  Jacob  was  bound  in 
either  of  these  ways.  There  is  no  evidence,  that  any  writ- 
ten instrument  ever  existed,  binding  him  to  Goervey.  For 
aught  that  appears,  the  binding  may  have  been  by  parol,  ia 
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which  case  no  settlement  would  be  gained.  {Rex  7.  M.o/ 
.  AbingdoHj  Burr.  Sett  Gas.  292.)  The  evidence  admitted 
by  the  sessions  was  certainly  too  loose ;  but  in  the  view 
which  I  have  taken  of  the  case,  it  is  not  necessary  to  par- 
ticularize. Jacob  Clute  had  a  settlement  in  Ni8ka3nina,  be- 
cause his  father  had.  He  did  not  acquire  a  different  settle- 
ment by  birth,  or  by  apprenticeship. 

It  is  contended,  however,  that  he  was  acknowledged  as  a 
pauper  of  Albany,  in  1812 ;  that  he  was  received  on  an  or- 
der of  removal  from  Niskayuna,  and  supported  in  the  alms- 
house, till  1816,  when  he  died  there.  These  facts  aie  proT- 
ed  by  parol,  but  the  books  produced  disprove  them ;  and 
the  appellants  have  not  brought  forward  the  best  evidence 
in  their  power.  They  might  have  produced  the  quarterly 
returns  of  the  superintendent,  if  they  supposed  that  any  of 
the  books  were  destroyed. 

They  omitted  to  give  notice  to  produce  the  order  of  re- 
moval, and  were,  therefore,  not  entitled  to  give  parol  proof 
of  its  contents. 

But  even  if  there  were  no  objection  to  the  competency  of 
« the  evidence,  the  facts  proved  by  Ni8ka3runa  would  not 
make  out  a  settlement  of  Gerrit  Clute  in  Albany,  by  shov- 
ing that  his  father  had  one  there  in  1812.  The  pauperis 
now  about  60  years  of  age ;  in  1812,  he  must  have  been  39. 
He  had  been  long  before  emancipated,  and  his  setdenKot 
did  not  follow  that  of  the  father,  though  the  latter  may  tf 
terwards  have  gained  one  in  Albany. 

I  am,  therefore,  of  opinion,  that  the  order  of  the  Besax0 
be  affirmed. 

Judgment  of  affirmance. 
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Yan  Antwerp,  Sheriff  of  Albany,  against  Newman.        Newman. 

Error  firom  the  Mayor's  Court  of  the  city  of  Albany.  '^^  •^•'•^ 
The  action  in  the  Court  below,  was  brought  by  Newman  term  in  goodi 
against  Van  Antwerp.  The  declaration  contained  two  counts,  on^'^^ciuoii 
The  first  count  averred,  that  Newman  was  owner  and  pro-  a^nst  the 
prietor  of  divers  goods  and  chattels,  (enumerating  them,)  of  p^hMer  ac^ 
the  value  of,  dtc.,  which  had  been  let  to  hire  to  one  Husted.  ?"*"•  *  "«*»* 

to     nee     the 

for  a  certain  term,  and  were  in  Husted's  possession,  as  lessee  good*  during 
thereof;  but  that  the  defendant,  knowing  the  premises,  and  ***•  *«™-  ^^^ 
intending  to  injure  Newman  in  his  reversionary  interest,  thorifr  eeii  the 
while  the  same  goods  were  in  possession  of  Husted,  and  be-  Swiute'  p^ 
fore  his  term  had  expired,  seized  and  took  the  goods  from  P*'*^  ^^  ^^ 
and  out  of  the  possession  of  Husted,  and  converted  and  ab-  menUoning  hie 
solutely  sold  and  disposed  of  the  goods  to  the  defendant's  ^^  ^^ 

own  use.  he  know  of  it, 

The  second  count  was  trover  for  the  same  articles.  a^i?i2TiL  fol 

Plea,  the  general  issue.  ^^  ^  ^«  "ait 

On  the  trial,  the  facts  set  forth  in  the  first  count  were  for  it  does  not 
proved.  The  sale  was  made  and  the  action  commenced  iiJ7'riirtt^*OT 
during  the  term,  for  which  the  goods  were  out  upon  lease,  impair  his  n- 
The  sale  was  of  the  goods  as  the  absolute  property  of  Hus-  J^"*^  "*' 
ted,  and  was  made  by  the  defendant  as  Sheriff  of  Albany,  in  ^iter,  it 
virtue  oi^JLfa.  against  Husted ;  without  particularizing  his  destroy  the  ' 
spe<nal  property  as  the  subject  of  sale.    Notice  of  Newman's  ^^  ^.  ^^^' 

.  .  .      «r      ./w        .        .  i.  ,         ,        ^        erwise    miure 

mterest  was  given  to  the  Sheriff  at  the  time  of  the  sale.   The  them. 
defendant  below  moved  for  a' nonsuit,  which  was  denied,  ^^Z  ^^^ 

'  '  cannot     seize 

and  the  Court  charged  the  jury  in  favor  of  the  plaintiff,  who  •^  lieU  the 
found  accoidingly.  The  defendant  excepted  to  this  decision  np«o  In  %z«- 
and  chacge.  «?**«>»  ■««»n^ 

J.  L^Amor&ux  and  /  JZboit,  for  the  plaintiff  in  error,  in* 
sisted, 

1.  That  the  Sheriff  had  a  right  to  sell  the  term.    {Oor- 
dan  V.  Harper,  7  T.  R.  9.) 

2.  It  was  not  necessary  at  the  time  of  the  sale  to  give  no- 
tice thai  the  tenant's  interest  alone  would  be  sold.    That  is 


« 

Ah^Anift.  a  question  between  the  tenant  and  the  purchaser.    The 
^^^^^*^    landlord  has  nothing  to  do  with  it    (2  T.  R.  376.   1  John. 
Vnn  An^i^i  Rep.  471.  6  id.  44.  7  id.  636.) 

KttWJW^  3*  At  any.  rat^  no  aptionwould-lie  during, i^e  popdeocy 
of  the  lease.  (1  Esq.  N.  P.  Gould's  ed.  pt  2di  129.  Gordm 
\*^Bmperj  7  T;  R.  9,  dose  .of  Ld^  Kenyoo'diOpittigB.) 

IXi  L.  Van.  ilitto8rys.caQta^  cited  McmmM§^$jsanj  (8  Go. 
96 1^.)  iSkmnv^  JUm«#«4m,  (6  Jchn.  Re^.4«^  8  Chii  PL 
389,a3fi^2a«and,4!r^4  T.R.4a9^7id  ^^mdlCSiitn 
49, 141. 

C)k4rtarpef4SamM^CSL  J«  T!he.fiKstq|aaBl»9n^^Briuchp» 

fltlDtE  itsetfiS)  whethm  ibe  lessoajof  goods  isiid 

tsnn,  iMui^aa  inteseet  whicfa  ia  fli&aQtajeBt  iof  ta  sale  on  eim> 

It 'k  weQ/ satdied  in  tli^  Ebg&h  coiutB^  <ta^ 
terest  in  goods  may  ba8dd,(Ghriioit  r*  Harper  J  T.TL\\ 
Ward  ▼.  Mu^au/ey,  4  id.  489,  Manning^s  case,  8  Co*  191t) 
and  the  pKudsBflear.ia  entitled  tutfu  ben^fipjaj^  U9e  sC  tern 
during  the  term. 

Thanext  qaeatipii  i^  witasdier.Ihe  ii^ecii^  bgFO  «le  abo- 
iDle  i&.ita  terms^  on  an*  ea3MutioBiagai«8t.<fai  knape,  cmdi 
iwst  tfaa  ksMv  of  his  ittbosst  3 

It  iacontsodad  oa  the  paxtjof  the  d)9fetiidMit,in.vemr|  tltf 
lhe,pu2diAsevattbe  Shecifns.saleaoqTOiSi&CQiiyletetilk} 
and  will  holdfte chattek thus potttbaasdagaiDat  theleflstr, 
or  general  owner ;  andeesemlaiitflnDdtiea.aTO^cilBdtoiiy- 
portthatpositioii.  The  cases  citBd.deside,.tiiel|whtag«<xb 
oif  a  defendant  aie  sold  ea  eaaautioovand^aAenmidi  A^ 
jwdgmettt  is  teveraed^  tfaeugh  the,  jtriBm^  t  is^  diottk«<te^ 
4axit  ehall>  be  restored  to.  all  fa&halfa  lost,  4pe;)  y^t.iiisuch 
case  the  purchaser  shall  hold  the  property,  bepai3ie  the 
Sheriff,  at  the  time  of  the  sale,  had  lawful  authority  to  sell, 
and,' therefore,  thed^fimdauit  sfaatt'iktt  bcieataasd  to  Ae  pos- 
session of  the  goods  themselves,  but  sliall  receive  the.Tsliw 
of  them. 

In  a  note  to  Matthew  Manningis^ixu^  (B.Cia^I9l))  ^ 
tea  cMise  (iiinner-v.  IxMtttojieion);!^^^  ttiifiiiilb^' 


l^se  fiflr-m^n,  (ir^eMsdb  hbtMHrin  i;^^  By^UsviM  ^m^kkv, 
he  a^v95(^  them  to  hte  #ift  fbrfh^rlift/toAdftet  her<dQ»^  *^^^^ 
to  her  cfill^A  ui!ip«efi^n«(l.  vHAdr^Ufc  Mith»  hh  ^wlft  tnsn*  Vaa  jkiitw«f^ 
ri^  FuUe^hti»rdt;  «iid<>tt  «n  ^ie^eudOA  agkifi^  PuHeahtini^  ]!•#»■&. 
the  Sberiib  BdM^fhe  t^ta^Qiy  WhHAi  I  tuiddftichhd  the  letM 
for  99  years)'  to  Lbdifitigton.  AftoiS¥i£rdfei,  th«  judgtnMt  oh 
Hirhich  the  exectitioQ  had  tesu^,  aM  bjr  ▼IMle<^'Whiiih  did 
sale  was  tnacl^  was  r^erised,  and  -the  Wift  Of  Futl^httMt 
died.  After  her  deaft,  heir  SaiigHter  hnfmtffMd^  JHM 
f^tilleshurst,  etite^Haiid  M^ea  Ibasetotii^ptbiHifiA;  Adih^fy; 
After  iMnrerki  argtithefnto  ki^e  Cdtoi^dh  iPI^l!Ni^^sev^l«l 
poiiits  were  adjudged :  ).  That  4ie  e&^Miy  'iMvfee  I^M 
good  ;  a.  That  itcottTdhdt'h^d^fc^bf  ^a  8ate,«Mielr«)r 
the  Wife  orliy  the  Sherifis;  ahd^ft.  iTbM  tte  «ite  b^r  tie 
She^  ^hbvAd  i^tftttd,  hoCiv^stattKHhgd^  taN^df«lil»  aifd  ttut 
plaintiff  in  error  should  be  restored  to  the  litf u^ ;  tdt  ^Mk 
l^eriSe,  who  tRfade^thesaile,  had  Ufcwfbl'litithbiftyto  sel!,4nd 
by  fh^  sare,<thb  iMdeeliad  an  aUsMiiM  ^perff  ill  tlM^terfll 
during  ike  t^e  of  Ike  tffife ,-  kM  jM^thRtii  Hhils  ^v^^it 
the  plaint,  ^hiAt  wm  aft«fr#iiris  affitafM,  oft  a  yitiit^ 
etr(ftj  in  ^e  King's  ftfneh. 

So  m  Ihe  edsts  '«tt%r  eooAdRMttltf^,  the  feft^r^t  dftho  Ti^ 
sor  caonbt  h^  d^irftlroj/^d  ia  "i^ueof  a  'M6  Mtbeir  Vy  IIMtM 
or  the  ShdttK  The  i^tehas^  tMcA  btib  "^  the  dth«r,  pdtf- 
sess^  the  Mtere^  oiT  Aust^d  tffl-ihe  ^«j[![]lim«d{)  ^ih^  Rmi^ 
and  Iheii  the  ]f>r6fpei¥f  fey«rtti  to  (he  oM^^  Mtr  it^r.  A  'bbt^ 
tmtf  dofMn^  WoOS'^  m  8heili#  pdwer,  b^  vfHM  df  M 
ex^utibn  ag^HUst  ottd  mate,  to  ttilre  the  ^odAs  Md  cMMlA 
dt  abdthev,  Ma  hy  a  safe^  td  dftreat  IM  dlMkcfr^f  hfe  ti««. 

That  the  corteeC  dOtlMh^  Is  ^Mi  ikih^  m  ihh  nM»  f6 
Mannings  case^  we  have  the  authority  of  Lord  Mansfield, 
in  Co&pthr  t.  GIUfQr  and  Blackiatmy  (1  Burr.  34,)  where  he 
says,  (speaking  of  Manning's  ccLse  among  others,) "  None  of 
these  cases  authorize  the  Sheiiffto  sell  the  goods  of  a  third 
person ;  and  it  is  admitted  the  vendee  is  not  protected  here, 
because  at  the  time  of  the  sale,  the  Sheriff  had  no  authority 
to  sell."  So  in  the  case  under  consideration,  the  Sheriff  had 
no  authority  to  sell  any  thing  but  the  goods  of  Busted.    The 
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ALDAKTi    vendee  is  protected  in  his  purchase  as  between  the  f  Arties  la 
Feb.  1884.    ^^  judgment,  but  not  when  the  interests  of  third  persous 


Van  Antwerp  are  concerned.  So  President  Pendleton^  in  BurtUey  ?. 
Newmeik  Lambert^  (1  Wash.  Rep.  313,)  commenting  on  Manning^t 
oasef  asks,  "  But  if  an  execution  issue  against  the  goods  of 
A,  and  the  Sheriff  seize  and  sell  the  property  of  B,  will  it  be 
said  that  this  is  done  by  lawful  authority  7  suiely  not."  b 
Carter  v.  Simpsofi,  (7  John.  Rep.  636,)  the  Court  say  that 
no  case  admits  a  title  in  the  purchaser,  where  the  Sheriff 
acted  without  authority.  In  Storm  v.  Livingston^  (6  John. 
Bep.  44,)  the  decision  in  favor  of  the  purchaser  rests  on  the 
want  of  evidence  of  demand  and  refusal,  or  actual  conver- 
'  aion,  one  of  which  was  necessary,  because  he  came  lawfully 
into  possession,  that  is,  by  color  of  law.  That  case  is  do 
authority  for  saying  that  the  purchaser  acquired  a  good  tide^ 
but  the  contrary. 

My  opinion,  therefore,  is,  that  the  Sheriff  had  authority  to 
sell  the  interest  of  Husted ;  that  it  was  not  in  his  power  to 
divest  Newman,  the  lessor,  of  his  property  in  the  goods; 
nor  has  he  done  so.  Newman,  therefore,  has  no  right  of 
action  against  him.  When  the  suit  was  commenced,  New- 
man could  not  know  that  his  goods  would  not  be  restored 
to  him  at  the  expiration  of  the  lease.  He  was,  therefore, 
premature  in  bringing  his  suit,  unless  an  injury  had  been 
done  to  his  reversionary  interest  Had  the  Sheriff  or  any 
other  person  destroyed  the  goods,  in  that  case,  it  would  be 
apparent  that  they  could  not  be  restored,  and  probably  an 
action  would  lie  at  any  time  after  the  destruction  of  .theni; 
but  such  is  not  this  case.  I  am  of  opinion,  that  the  judg- 
ment in  the  Court  below  should  be  reversed. 

Judgment  reversed. 
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Jackson,  ex  dem.  Beach,  against  Stafford.  StalML 

Ejectment,  tried  at  the  Saratoga  Circuit,  Dec.  1823,  be-  j^^^  ^hui  4 
fore  his  honor,  R.  Hyde  Walworth,  Circuit  Judge.  The  T?^  ^  k""/ 
action  was  commenced  in  the  vacalion  after  August  term,  m  Mtioe  to 
1823,  in  behalf  of  Beach,  9^' mortgagee^  against  the  defen-  2lirtM»©  to 
dant  Stafford,  the  mortgagor  of  certain  premises  in  the  town  tiM  mortgmgor, 
of  Saratoga,  in  the  county  of  Saratoga.  On  the  trial,  the  of  the  notiM.*' 
plaintiff  gave  in  evidence  the  mortgage,  which  bore  date  The  i^ioe 
April  17th,  1817 ;  also  a  notice  to  quit,  in  these  words :         mortge^e  to 

"  Mr.  Samuel  Stafford,  Sir,  You  are  hereby  required  to  JeeTS^SSS 
quit  and  deliver  up,  or  cause  to  be  delivered  to  me,  the  the  mortgagor 
premises  you  mortgaged  to  me,  situate  in  the  town  of  Sara-  ^y^^Ji  **tho 
toga,  by  the  eleventh  day  of  December  next    June  10th,  2?Jj_/**^JSu 

1818.  Yours,  &C.  the  dele  of  tho 

MUes  Beach/"  »«Hw^ 
The  service  of  this  notice  being  proved,  six  months  be- 
fore its  expiration,  the  counsel  for  the  defendant  raised  two 
objections.  1.  That  the  lessor  of  the  plaintiff  had  waived 
his  notice  to  quit  by  more  than  4  years  delay  to  bring  an 
action  after  the  notice  was  given.  2.  That  the  notice  to 
quit  was  defective,  in  not  directing  the  mortgagor  to  quit  on 
a  day  in  the  year  corresponding  with  the  date  of  the  mort- 
gage. He  insisted  that  this  was  like  a  tenancy  from  year  to 
year,  in  which  case  the  notice  to  quit  should  have  respect  to 
the  expiration  of  the  current  year. 

The  Circuit  Judge  overruled  both  these  objections,  and 
denied  an  order  to  stay  the  proceedings,  for  the  purpose  of 
enabling  the  defendant  to  move  for  a  new  trial  on  a  case  made 
containing  the  above  facts. 

On  appeal  to  this  Court,  ihey  were  clearly  against  the  de* 
fendaut,  and  also  denied  an  order  to  stay  proceedings. 

Judgment  for  the  plaintiff 


(«)  Tid.  Wood.  Sl  T.  218,  tad  cum  there  eitod. 


1^  niiifi  gf  iTffT  fffTrrnwffTir  imrmp 


i^m 


y.  A.  M.  Griffin,  gentleman,  one,  &;p.,  a^^inst  M.  Mitchell 

''wWt  gentleman,  one,  &c. 

41.  oh.  94,  a.  False  imprisonment.  Plea,  that  op  the  8th  daf  of 
•  "^^'^  *^*  Pebraary,  Ifr^,  one  L.  recovered  mdgment  before  a  Justice 
iiiitice'<ir  the  of  th^  Peace,  for  $29  21,  and  had  e|cecu|ion  thercupot\,  le- 
Stt^itenrat  turnahle  in  ninety  days,  n^ainst  Griffin,  the  plaintiff  in  this 
911  evMiteiMii  gujtj  whereoti  he  was  imprisoned;  and  that  Mitchell,  the 
and  piMsHS*  defendant  in  this  suit,  was  the  attorney,  of  L.  and  coiidycted 
aUr  ^  wtHdi  **  *^*^  before  the  Justice,  and  caused  fhe  pl^nti^,  .Griffith 
tfafci  tMl  be  to  be  imprisoned,  which  is  the  i$€imp  tresj)a$s  whereof  the 
^buioff  4h»  piftititiff  ^sonaplains,  &c.  Replication^  admitting  the  tr^th 
jadj^MMvoid  of  the  plea,  but  averring  thai  the  judgment  wcls  by  canfes- 
viribM  '    ara  siarij  and  that  previous  to  tjhe  entering'  of  the  sapie^  fte  thf 


^S'tSttw^  *^      GW/^n  did  notj  as  is  by  layp  required,  set  forth  Ae 
a  pattiButir  ^i  particular  items  of  the  demand  of  L.  nor  did  he  make  oath, 
oJh«  A^Tol!  <^  ^y  f^^  ^  required^  to  mafce  st^h  judgment  valid  ^nd 
ee^  when  the  effectual,  and  by  reason  ichereofitwas  yoid^^c 
eeJSod  50  doi-      Denmrret  and  joinder. 

Ian,     (excla- 
■tatatdf     UM. 

47,  eh.  938,  a.      M.  Mitchell^  ^efends^^^  in  {^n^ocu 

12dbl3,which 

^whSTthS  Ci«na, per  SAVAGBiGh.Jitetice.  Sytherevis^  ^awsof 
j^dnnent  ez-  1(801  y(^)  it  is  ooaoted  ''that  when  any  parties  shaQ  agree  to 
ia»,  (ezdul  etUsT  «(»  octiofi  beicMe  any  Justice  without  any  process,  the 
■^l*^.?!**^^    Justice  shall  proceed  to  trial  in  the  same  manner  as  if  a 

Omitting  a  '^ 

paiUeular  of  sUQUxiow  OT  .waminl  had  issued:*  Under  this  act,  Justices 
&o.'^^nden  ^^P^  ^  ptaotice  of  entering  judgments  by  confession  of 
the  jadgment  the  defendant,  and  this  Court  sanctioned  the  practice.(i) 
diton  only]  By  the  revised  laws  of  1813,(c)  it  is  enacted,  ^'that  when- 
ud  ^  blnd^*^  ®*^  aay^partl^  agree  ^join  an  issue  without  process,  the 
opon  the  de-  Justica^uJi  pDOO^  to  try  the  same  as  if  process  had  is- 
*'*^"*'  sue^"  The  s^e  jpic^Lptip^  <Q9ptinued  under  the  latter  act,  and 

(a)  1  K.  &  R.  493. 

(b)  Jfartm  4>  Chamherliu  r.  Mbm  mnd  a||fti|[«>  6  J^,  12^    NieMU^ 
Hewitt,  4  A  4a$. 

(a)lR.L.368. 
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aba  eeMured  ^ tha  Amotion  of  Ihis  -Coun,((i)  without  -regard    ai^if-KAini^, 
to  the  dlfferaice  of  phmsedogf.    Buikr  t.  ft)»cr,  (IT    ^^J^'^BH 
lohn.  li^^)  wa*  a  cast  in  whkh  one  of  these  judgments^by       OriflKn 
coufeffiion  was  dmwn  in  question,  and  'has,tis  we  sh^U  pre-     Mitch^n 
sentiy  »oti0e,.a{still  fuvther  bearing  npon  one  of  the  pomts 
raiaed  by  thia'demurrer.    Judgment  had  been  confessed  be-     ^^^       "^^ 
iose :tfae.  Justice,  and  he  awarded C06t9to^5  16 ;  andit  was  tVp,       15 
contended  that  thejudgnaent  was  rotd,  becaose  he  had  ex-  Butier  y.  Pot- 
ceeded.hisjuiisdkti^n.    But  this  Court  said  the  Justice  had  j^^^  ^""^ 
juria^tioQ  to  give  judgment  for  costs,  and  although  be  err- 
ed, in  giving  'moFO  than  he  ought,  the  judgment  was  not 
theieibre  T(»d.    And  they  laid  down*  this  m^e,  that  '^  inhere 
the  Justice  ibas  no  jurisdiction  whaterer,  and  undertakes  to 
act,  bis  acts  ave  coram  nonjudioe  ;  but  if  he  has  jurisdiction} 
and  errs  in  exercising  it,  tben^the  act  is  not  void,  but  void-* 
able  only."    Hiey  also  oited  Frigg  ▼.  AdatnSf  (8  Salk. 
674,)  as  good  Mw,  and  piedicated  therr  judgment  upon  H. 

The  .oa^t!3ited  were  previoue.  to  1818.    Bylfhe  act  of 
^a£  year^^a)  Justioes  ^^e-expieasly  authmiaed  to  enter  judg*     («)  Se«.  4i 
nsanis  by  confession  of  the  defendant,  for  a  sum  not  ex-         '  "* 
ceeding  100  dollars.    It  is  requiFed(/)  that  the  defendant     (/)  id. «.  7 
aet  forth  in  writing  the  items  -of  ^  plaintiff's  demand,  and 
Biaka  oath  that  be  is  honestly  indebted  to  the  plaintiff,  and 
that  judgment  is  i^t  oonfessed  to  defraud  any  creditor ;  and 
if  these  requisites  are  not  complied  with,  the  judgment  is 
declared  void. 

it  la  adoutted  ^  A»  denNarret  to  Ihe  iispKcation,  ihat 
jndgmeot  in  ifaiis  ease  was  ei>teied  en  the  oenfessien  of  fte 
defeadant,  and  that  no  statement  of  the  items  of  the  plain- 
tiff'a  demsfid,  nor  imy  oath,  was  previously  made  bf  Ae 
defendant  aa  lequiied  by  Ae  sts^te ;  bnt  it  is  insisted  by 
i)be  detefent,  that  &«  aught  which  appears  by  the  frfeadin^, 
tba  Jadgment  was  rendered  nndev  the  29  doKar  act.  This 
ia  cootradicted  ;^y  the  ezeeulion,  <^ieh  is  set  forth  as  retnrn* 
abia  ^n  90  days,  and  Ihevefeve  not  authorieed  by  any  other 
Hum  the  OdAHhx  aet 

From  the  piteasaeology  of  the  statute,  it  has  been  doubted 
iBf  hetbev  its  piovisioas  ace  not  appHeiable  to  aU  judgments  by 
coiiibMiottctfChe  defendant,  wimlererlheattiount  may  be  ;(j^^  T^Mt^Tm 
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an  opinion  which  deriyes  additional  conaidefation  finmn  the 
fact  that.it  was  passed  at  the  same  session  with  the  statute 
requiring  a  specification  to  be  filed  in  all  cases  of  judgment 
by  confession  on  bond  and  warrant  in  the  Courts  of  lecoid. 
We  are,  however,  to  construe  it  in  connection  with  the  pren- 
ous  acts  relating  to  the  same  subject.  Without  the  6th  sec- 
tion of  the  act  of  1818,  Justices  of  the  Peace  would  be  au« 
thorized  to  enter  judgments  by  confession  to  the  amount  of 
60  dollars.  The  7th  section,  which  requires  the  statement 
of  the  items  and  the  oath,  is  confined  in  its  operation  to  judg- 
ments entered  by  virtue  of  the  6th  section.  It  follows  that 
the  provisions  of  the  7th  section  apply  to  such  judgments 
only  as  exceed  60  dollars.  This  construction  is  strength- 
ened by  the  12th  and  13th  sections.  The  12th  makes  the 
former  provisions  applicable,  giving  the  same  fees  for  similar 
services,  and  the  13tb  gives  a  new  fee  for  entering  judgment 
on  confession  above  60  dollars.  This  shows,  I  think,  that 
the  legislature  considered  Justices,  without  any  special  pro- 
vision beyond  that  of  extending  their  jurisdiction  generally, 
authorized  to  enter  judgment  by  confession  to  the  extent  of 
their  enlarged  jurisdiction. 

But  even  if  it  were  admitted  that  the  present  case  coroei 
within  the  provision  of  the  7th  section,  it  by  no  means  fol- 
lows that  the  judgment  is  to  be  avoided  by  the  defendant  io 
that  judgment,  and  in  this  manner. 

I  have  already  remarked,  that  this  Court,  in  Butler  v.  Pot- 
tetf  considered  the  case  of  Prigg  v.  Adams  good  law.  That 
case  was,  in  some  respects,  similar  ta  the  present  False 
imprisonment  was  brought  for  imprisoning  the  defendant  in 
a  judgment  entered  in  the  Common  Pleas  for  6  shillings,  for 
a  cause  of  action  arising  in  B-istol,  when  an  act  of  pariia- 
ment  had  declared  that  no  judgment  should  be  entered  in 
any  of  the  Courts  at  Westminster,  upon  such  a  cause  of  ac- 
tion,  if  less  than  40  shillings,  and  if  such  judgment  be  enter- 
ed it  shall  be  void.  Upon  demurrer,  the  question  was,  as  it 
is  here,  whether  the  judgment  was  so  far  void  that  the  party 
could  take  advantage  of  it  in  this  collateral  action ;  and  the 
Court  held  that  it  was  not,  but  that  it  was  only  voidable,  by 
plea  or  error.    In  this  case,  however,  neither  error  nor  a  cer 
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tioran  will  lie,  and  if  it  cannot  be  inquired  into  collaterally, 
there  can  be  no  inquiry  at  all.  But  I  think  the  legislature 
intended  that  the  judgment  should  be  void  as  against  the 
creditors  of  the  defendant  only.  The  act  was  calculated  to 
guard  against  judgments  entered  by  collusion  between  the 
parties ;  but  never  meant  that  the  defendant  should  take 
advantage  of  his  own  wroiig,  by  setting  it  aside,  nor  to 
change  well  settled  principles  of  law.  The  process  of  a 
Coiut  having  jurisdiction  of  the  subject  matter,  is  a  protec- 
tion to  the  ministerial  officers  Who  execute  it,  though  the 
Court  itself  may  have  erred  in  the  exercise  of  its  powers ; 
but  if  a  judgment  entered  without  complying  with  the  pro- 
visions of  the  7th  section  be  a  nullity,  then  the  officer  would 
be  a  trespasser  for  executing  process  regular  on  its  face,  and 
issued  by  a  Court  of  competent  jurisdiction.  Such  acoose* 
quence  never  could  have  been  intended.  On  the  whole, 
therefore,  my  opinion  is,  that  the  defendant  must  have  judg- 
ment 

Judgment  for  the  defendant.(l) 


ALBANTi 

Fek  1834 

Griffin 
MitchaO. 


(1)  Since  tkae  abore  deciBion,  by  itatute  (sen.  47,  ch.  338»  ■•  13  and  13,) 
a  Jnatice  may  render  judgments  by  confession  for  a  sum  not  exceeding  350 
ddlara ;  and  wheneyer  it  exceeds  twentyofive  doUais,  (ezclusire  of  costs) 
the  defendant  shall  make  saoh  confession  in  writing,  and  £le  the  same  with 
the  Justice ;  and  shall  also  set  forth  the  items  of  the  demand  as  far  forth  as 
he  may  be  able  so  to  do,  and  make  oath  that  he  is  honestly  and  justly  in- 
debted to  the  plaintiff  in  the  sum  to  be  named  in  the  said  judgment,  over  and 
above  all  jnst  demands  which  the  defendant  may  have  against  him,  and  that 
the  confession  of  judgment  as  aforesaid  is  not  made  for  the  purpose  of  de- 
irandiag  any  creditor ;  and  any  judgment  entered  by  confession  as  aforeeaid» 
where  the  defendant  shall  not  comply  with  these  provisions,  shall  be  void ; 
provided  that  a  non-compliance  with  such  provisions  shall  not  affect  the 
right  or  title  of  any  bona  fide  purchaser  of  any  goods  or  chattels,  lands  cr 
lenements,  under  any  such  jadginent 


6M  CAMS  fN  Tfli:  wrtaBBis  cmmt 


lACKaOKf  ^  (/e«n*  Ubrritt  and  Sta^ntoHi  againsi 

thJ"  "S^SSSr?  EjECWifinT,  to  weaver  BOactes  of  land  on  'lot  ]f(a'93,  in 
ledgment  of  a  ttie  town  tff  MiinUus,  and  eounty  of  Onondaga,  tried 'at  the 
SS^^'.Bn-  Onondaga  GiiHiuit,  in  Jnne,  18B2,  before  hfe  honor  (the 
frR^iTsS^  hitrf)  Chief  Jnetiee  Spencer.  The  plalntJff'a  dechirafioD 
1,)  it  is  soffi-  eotitained  two  demieee— ^ne  from  Somnel  Merrift,  6n  the 

offi^*to  ny  2®*  ^*y  ^^  PAnwry,  1816,  and  the  ofher  from  Bfefnjamin 
"OD,  Ac,  be-  Stomton,  dn  the  1st  day  of  January,  1828. 
fore  me,  A^.  ^^  couyj^I  forihe  plaintiff  inm>daced  aft  evldencfe,  1st,  a 
^hJlJ'tM  ^^^  ^^  Samuel  Merritt  to  De  Wm  Rose,  fdr  100  acres  d 
acknowledged  bind,  inchidittg  the  premiees  in  que^ion,  dafted  ¥*efbni(iry  29, 
tod* ^e*S^e  **^*'  *^y  aokftowledgefl  and  recordefi  in  the  Clerk'a  office 
mortgap  (or  ofihe  oounty  oPOnondagu  :  SSly,  a  moptgage  ffom  De  Witt 
uacB  and'piuv  R^^e  to  the  people  of  the  state  of  New  York,  dated  Febiwiry 
SStion!^^  29tfc,19l6,  for  the  rforesaid  KIO  aeres,  with  an  acknowledge 
Sui.,   without  ment  annexed  in  these  words :  ''  Onondaga  county,  ss.    On 

ffi?TO  "to  ™  *®  ^^^^  *^y  of  March,  1816,  before  me,  Jacob  fL  Dc  \^It^ 
the  penonde.  oM  of  the  Judgesof  ibeCoorlof CoiiMn«a  Plenm«]i4fiir 
who^zMutod  ^  cmmtvofOnondagit, txraie  De  WHI  lUme,  lo  me  inamn, 


the  Mid  mort.  ^^^  aoknowleAged  Ihalt  he  executed  the  a'bote  dittfd  oTtnoit- 
deS.)  gage,  for  the  uses  and  purposes  (herein  mentioned.    I  bar- 

omii^^*  ^  ^^  examined  the  same,  do  allow  it  to  be  r^gistei^  aad  le- 
thiacUoMhaa  covded.  Jacob  IL  De  WhV  Tke  eouMel  for  thedM» 
f ive^y  pra!c'  <1^^  cflojocted  to  the  iVKHtgage  as  e^fdetioe)  <m  Ike  gfomd 
ticed   in  the  rt,at  the  certiftcale  t)f  acknowledgment  did  n6t  state  that  the 

■toto,  10  that    ^^  .I..*  'I.        .I  ♦ 

many  titles  omc^^r  was  acquainted  with  the  person  makmg  the  acknowl- 
u^d  ^lul  edgment,  and  that  he  knew  hin  lo  be  lU  petsoa  doKribed 

lowing  it  to  af- 
fect the  oer- 
tificato,  would 

perhaps  amoont  to  a  oonstmction  of  the  act,  and  at  all  events  wonld  render  the  court  nnwiD- 
mgto  listen  to  an  objection  for  this  cause. 

Form  of  such  a  certificate. 

An  afBdavtt  of  sale  under  the  8th  section  of  the  aet  eoncermng  martgaget,  (1  R  L.  S74>) 
is  sufficient  if  certified  in  this  form :  «  Sworn  before  me  this  1st  day  of  Novem6er,  1891, 
Geo.  Dextor,  comsr."  dec,  without  expressly  certifying  that  the  deponent  appeared  beftn 
him,  dus. 

The  deed  to  or  from  a  lunatic,  before  office  found,  is  not  Toid  bat  voidable  only ;  and, 
therefore,  one  who  is  not  in  privity  with  the  lunatic  cannot  object  his  insanity. 

The  objection  that  a  conveyance  of  land  is  void,  because  the  grantor  is  ovt  of 
does  not  apply  to  a  patent  or  deed  of  land  from  the  people  of  the  stale. 


0w  TO&  nAT8  or  If fivr^  Tomu 

tbp  qM>r^agi)  admitted,  a^fiyideooa 

Thecoimselibrtbe{rfBintiffnejKl^o&red  iir.eTid^ne0!«^  iMtot 
epipUfiOEktiQiis  of  the  record  of. nAdayitsof  the ^dtlo  piibtt6a<  Q^SH^m 
tioiijand  poelitig  of  ttDotioe  ofiaalo  cf >  the.  preiiiiB»^.iniiNatiiia< 
ed  ki  the  mfMlgi^^  and  of  the  aalaofrtha  ppetMetiaod  thft 
emiehase  tbeieof by  the  Attotner  Ch^ntra^t.lhe k«n.af  whicb 
wa§  ol^cted  to  If  the  defaodiint^  eoNaMi,  on.tfae  gttmii 
that  liibe  eenificMe  of  the  officer^  hefoie  whom  the  «ffidaTil 
VTM  taken,  waa  defeetiye.;  that  H  did.  nol  oomp)k}r«wifh;tl(0 
ref[iaail0a  of  the  9latuie.  ItiwiMs  m  tbieeo  irords;  ^^Smom 
he^D^  me  this  1st  dsy/of  Noyembeiv  ISSl^  Geo.  Z)e»l^ 
cixnifsn  ft^c^'  Ttii9;Ol3J>$cXioo.Ti»ft^ahM>«ofrerriiked^aad  thv 
i^flldavit  admitted  MSFtdeoce^ 

The  counsel  for  the  plaintiff  next  oifelDed  a  d^ed  of  j^leM* 
for  the  100  acres,  from  the  Attorney  General  to  the  people 
efHe:skite  efNewYorfCf.axid  ap&tei^  kanx.the^pecphiof 
the  state  o/N^w  York  to  Betyismm. Stanton iotXbie  s;ijad0 
100  a(ws9.iiichidkig  the  pramdsf  sanqweiion,  diiled  Ndydm- 
ber  9th,  1821. 

The;  defeodimt:  claimed  titleto  the  premises  under  a  deed 
inmithe  Sheriff  of  the  cemty.of  Onondaga  to  him).£>r  att 
the  right  and  title  of  Samuel  Menitt  to  the  lot  Noi*  93J  Thtf 
SViecifl^'s  sale  was  mode  under  a  jadgmenc  igr  the  Stipreme 
Courts  docketed  in  Ai^^st  term,>  1&16;  Th0  judgpiettd  md 
execution,  wUeb  were  sefesred  ^  and  nedtM  in  tb9  deed 
from  tkte  Sfaeliffta.the  defendant,  (being,  in  a  cause  eiitilled 
Jacob  Iladley  Y.  Samuel  MerriU^  wese  admilted:by  th<r 
plftiffrtff 

Thfe: ttefendatii's  coiins^  then. offiired\tapRoyevtha£ the* 
djQ&odan^  .wa»  ill- p9886ssk)Q.  and  claimed  title*  to- tJp«f  p^^ 
see  ,uad^: tto  jmdgment  againat  -Mesri4i^  and  his  deed  fioai 
the.  Sheriff  JBtrsnd  faefotoe  the  ttflKs  -when  the  patent  -^as^ntttflh 
ted  by.  the  peo^^  of  >  the  st^  of  New>  Tdi(k  to  B&igamuii 
atanlob,.  kft  tiiJB.'paqx)6e  o^.  showing  tfaait  the  patent  waa 
yoid  on  th^  ^undi  of  adyetse  posaeaaionv  whiohi .  testimongff 
waa otgeeted to  by  the  plaiiatifi's  cooMei  and r^ladcbjif 
the  Ooiirti, 

Tto<  defimdMi's  eouaek  fboa  offemd .  to.- pac^m  tbatTDi^ 
Witt  Rose  was  insane  at  the  time  the  deed  from  Samuel 
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CASES  IN  THE  SUPREME  COURT 

Merritt  to  him  and  the  mortgage  from  Roee  to  the  people 
were  execiited|  which  testimony  was  objected  to  by  the 
plaintiff's  counsel  and  rejected  by  the  Courts 

The  defendant's  counsel  then  offered  to  prove  that  a  am- 
mission  of  lunacy  issued  from  the  Court  of  Chancery  of  the 
state  of  New  York,  upon  an  inquisition  taken  the  17th  day 
of  November,  1818,  finding  that  De  Witt  Rose  had  been  a 
lunatic  for  two  years  and  upwards.  This  testimony  was 
also  objected  to  by  the  plaintiff's  counsel  and  rejected  by  the 
Court,  on  the  ground  that  the  defendant  could  not  call  in 
question  tt\p  sanity  of  De  Witt  Rose.  It  was  proved  by 
Thomas  Rose  that  Samuel  Merritt  was  in  possession  of  the 
premises  at  the  time  he  executed  the  said  deed  to  De  Witt 
Rose.  The  cause  was  then  submitted  to  the  jury  who 
fomid  a  verdict  for  the  plaintifil 


f 


a)4R«p.l23. 

6)  3  Bl.  Com. 
291,  9.  Co. 
Litt  3,  b.  and 
Harg.  note  1 1. 
Id.  347,  a.  Ik 
and  Hanr.  note 
186.  Tkimp' 
ton  ▼.  Ltaeh,  3 
Ventr.  198, 
208.  Wehtter 
y.Woodford,3 
Day'iCas.90. 
Rice  Y.  Peett 
15  John.  503. 
1  Chit  11470, 
and  the  catei 
thtfe  cited. 


R  B.  Davis^  for  the  defendant,  now  moved  for  a  ne? 
trial,  on  the  following  grounds : 

1.  That  the  evidence  of  De  Witt  Rose's  lunacy  wu  im- 
properly rejected. 

2.  That  the  affidavit  to  prove  the  regularity  of  the  pro- 
ceedings, under  the  statute,  upon  the  mortgage,  was  not 
made  before  the  proper  officer. 

3.  The  proof  offered  that  the  defendant  was  in  posses- 
sion of  the  land,  claiming  adversely,  at  the  time  of  issoiog 
the  patent  to  Stanton,  ought  to  have  been  received. 

4.  The  certificate  of  acknowledgment  did  not  comply 
with  the  requisitions  of  the  act. 

He  said  the  first  point  depended  upon  the  question  whelh* 
er  the  mortgage  was  void  or  voidable.  The  objectioD  to 
the  evidence  of  lunacy,  was  the  old  one  contained  in  £^ 
verlffa  case.(a)  The  only  reasons  given  in  that  case  are, 
that  a  man  shall  not  be  received  by  the  law  to  stultify  hiiQ- 
self,  and  disable  his  own  person ;  and  also,  because  when  a 
man  recovers  his  memory,  he  cannot  know  what  he  did  vhen 
he  was  fwn  compos  mentis.  These  are  the  only  aiguments 
there  used,  and  it  will  be  seen  that  modem  authorities  baT^ 
widely  deviated  from  them.(fr)  The  objection  of  the  old 
law  was  ad  personam.  It  held  that  the  deed  was  void,  bat 
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coQld  not  be  avoided  by  the  party,  though  it  might  be  by    albant, 
privies.(c)    But  this  is  not  the  true  distinction.    It  depends     ^^^  ^^^ 
on  the  question  whether  the  deed  be  roid  or  voidable,  as  in      JaekMn 
case  of  infancy.    Such  was  holden  to  be  the  point  of  inqui-      GnmMr 
ry  in  Zburft  v.  ParsonSffd)  where  a  third  person  sought  to 
avoid  the  deed  of  an  infant    Now  the  deed  of  one  non  cam-  J^^  4^^ 
pas  mentis  is  void ;(«)  and  may  be  treated  as  a  nullity  by  all  ^33. 
persons  who  might  otherwise  be  affected  by  it    A  commit-  1794, 1804 
tee  may  regard  his  acts  as  void,  from  the  time  he  is  found  ^'^^  ^2^^ 
under  the  commission  to  have  become  lunatic.f/)  3  Ventr.  198, 

2.  The  commissioner  who  takes  the  affidavit  of  the  sale,  ^^  315,  a 
is  expressly  required,  by  the  statute,(g')  "to  subscribe  his  C. 3 Mod 301, 
name  to  a  certificate  underneath  the  same,  purporting  that  (/)  1  Coi- 
the  person  making  the  affidavit,  had  appeared  before  him  J|^"  413.^1 
and  matle  oath  to  the  same."  There  is  a  difference  be-  Fonbi.43. 
tween  the  language  of  the  certificate  as  required  by  the  sta-  ehTsa,  ■.  8,  i 
tute,  and  the  common  jurat  to  an  affidavit  Besides,  it  does  ^  ^  374. 
not  appear  that  it  was  sworn  before  the  proper  officer.    The 

words  '^  Comsr.  &c.^  do  not  describe  an  officer  qualified  to 
take  affidavits. 

3.  Evidence  of  adverse  possession  was  admissible  in 
avoidance  of  the  patent.  Neither  the  state,  nor  an  indivi- 
dual,  has  power  to  convey  land  holden  adversely  by  another. 

This  p^ras  conceded  in  Jackson  v.  Hudsafi,{h)  where  an  In-     (k)  3  John, 
dian  p«)ssession  was  set  up  to  avoid  a  patent    The  Court  ^^  ^^** 
assume,  that  an  adverse  possession  would  have  avoided  the 
deed  if  it  had  been  established,  and  put  the  denial  of  such 
an  effect  upon  the  nature  of  the  possession.(t)    The  state     (q  u.  385. 
stands,  as  plaintiff,  on  the  same  footing  with  any  other  indi- 
vidual.   Thus  it  is  enough  for  the  defendant  in  ejectment, 
at  theii  suit,  to  show  a  title  out  of  the  people,  though  he  es- 
tablish none  in  himself.(^')    That  the  people  were  not  in    0)  7*a«JPm. 
possession  at  ttie  time  of  their  grant,  is  a  sufficient  defence,  gj^  r1^! 
They  had  no  title  except  what  they  claimed  under  the  deed 
of  the  lunatic.   This  being  void,  the  case  was  the  same  as 
if  they  had  previously  conveyed  all  their  tide  to  another ; 
and  had  nothing  to  grant    The  patent  would  have  been 
void  at  the  common  law.    A  sale  of  lands,  holden  adverse- 


'if 


CASfiS  W  'mSSUnUBMB  COOKT 

ALBAKYy   ly,  {by  'CoaaiQisaioii6TS>af  poiated by  an  ovdar  of  Gaait, 

*^^^    tUe  act  for' the  psrtitkMft  of  UndB,  hw  bom^IuMeQ  Toiii(l) 

Jaekfon     The  peo[4o  sbouldt  piosocvte.  their.  actkQ' of  qjwtment,  jnd' 

Ga^^     recover  possession',  befotetbey  have  power  to  gmst*    Lat 

ue  net  be  told,  thatikods  catmot<  be  boldten-adversriyw 

4e&  them.    The  contmry  is  recognized  by  the  -statute  t>f  Kmila- 


tiens.    Forty  yeai»  possessien  of  their  lands  is4i  bav  of  their 
(«)  I'KL  L.  aotio2L(jjt)    Nc^iDgisbetter  settled  than  that  to  her  a  claim 
'  'of  lands  under  the  statute,  of  limitations,  dnre  must  ba  an 

adverse  holding^;  and  to  say  thai  this  cannot  be  aato  Ibe 
state,  is  to  make  'the  act^f  limitation  a  dead  letter. 
4  The  oertificate  of  acknowledgment  is  not  in  compli- 
(0  1  Rf  Ia  ance  with.tbe  statute,(i}  which  pnyrides  '^tfaiat  no  sooh  ac^ 
'^  '  kauiwledgment  shall  b&  taken,  unless  the  officer  taldng^the 
sameshaU know, or  have eatisfactory  evidence,  that *the per- 
son •  making  such  acknowledgment  ie*^  the  person  described 
in,,  and  who  hais  executed  such  deed,  conveyance  ot  writing 
andithatjioeuchfiiroof  shall  ber  taken,  unless  &e  officer  tak- 
ing the -same  shall  Icnowdke  person  making  such  proof,  or 
have  satisfactory  evidence  that  he  is  a  subscribing  witness  to 
such  deed,  conveyance  or  writing,  and  that  such  witness 
knew  die  person  who  executed  the  same,  all  of  which  shall 
be  inserted,  in  the  itoid  certificate  of  <8uch  acknowledgment  or 
(m)  1  R.  L  p^oef."  TbeStb  secAonifn)  provides,  that*  it  shall  not  be 
lawfidifor  the  Secretary  of  State,^  or  any. Clerk  of  any  city  ct 
county  in  this  staler  to  recwd  any  deed,  conveyance  or  wii- 
ting^  unless*  the  same  shall  be.acknowledged  or  proved  as 
diseetedbythisact"  This  mortgage,  then,  was  improperly 
recorded.  The  omissioa*  to  certify  that  JSose  was  known  to 
the  acknowledging  ofl^r  to  be.tbe  {person  who  executed  it, 
is  BufaJtol  defect  The  sttitute  is  impemtive  that *this  shall 
appear  in^  the  certificate^  and  there  is  no  *eeoape  from  die 
plain  langtuige  of  this  pre visiont  li  is  salutary  in  its  otyect, 
and  dionld  be  rigjidly :enforced^  It  was  aimed^at  the  frauds 
which  may  be  practiced  inipenonatinggEaniers,to  which  the 
old  statute  regulating  these*  acknowledgments  was  finrnd  in* 
adeqi^aie,  by.  experience.  This  will  be  seen  by.  compfiring 
ieif^^9^Ta!  the.p?nsent  law  with  the -statute  of  1788,(o)  whidi^  omitted 
'    '     '     the  clause  in  question.    This  having  resulted  in  numerous 
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fiaudfiii  the  Legislature  on  the  11th  February,  1797,  interfer-    alb  ant, 
ed  by  a  supplemeutary  act,  requiring  that  the  officer,  before     Teb.  1824. 


he  certified  the  acknowledgment,  should  know,  or  have  satis-      Jackson 
factory  evidence  to  identify  the  party  acknowledging,  or  the      GnsiMr. 
witness  making  the  proof,  all  of  which  should  be  inserted  in 
the  certificate.(;))    This  has  been  continued  in  the  revisals    ^^  3  Q,^n. 
to  the  present  time.  (9)    The  importance  of  knowledge  is  leaf.  218. 
obvious.    Suppose  two  men  bearing  the  name  of  De  Witt  h.  478.     1 R. 
Rose,  one  having  title  and  being  correctly  described  in  the  ^  ^^^' 
deed,  the  other  not :  if  it  is  enough  for  the  officer  to  say  "  I 
Know  De  Witt  Rose,"  and  stop  there,  it  is  easy  to  practice 
the  grossest  imposition,  by  procuring  an  acknowledgment 
from  the  latter,  and  passing  the  conveyance  for  the  genuine 
deed  of  the  one  having  title.    But  this  difficulty  is  obviated 
by  requiring  the  officer  to  certify  that  the  cognizor  is  the 
person  described  in  the  conveyance,  and  that  he  knows,  or 
has  satisfactory  evidence  that  he  is  the  very  person  who  ex- 
ecuted it.    The  examination  is  ex  parte,    Jacksony.  Shep- 
ard^{r)  will  be  found  a  stronger  case  for  the  admissibility  of      /^.^  q  j^^^ 
the  deed  than  the  present  one.    The  Judge  there  certified  Rep.  77 
that  James  Roe  was  the  grantor,  yet  the  deed  was  holden 
to  be  properly  overruled,  because  it  wanted  the  clause  re- 
quired in  the  act  of  1797.    Where  a  deed  is  proved  in  open 
Court,  with  every  opportunity  for  cross  examination,  the 
grantor  must  be  identified.    How  much  more  need  is  there 
of  strict  accuracy  in  this  respect,  where  the  proof  is  entirely 
ex  parte,  and  generally  passes  with  the  least  possible  inqui- 
ry and  observation.    But  it  is  enough  that  this  is  matter  of 
positive  regulation.    The  statute  declares  the  acknowledg- 
ment inoperative.    The  deed  is  like  an  English  lease  which 
wants  a  stamp.    The  absence  of  the  proper  mark  renders  it 
inadmissible. 

Talcottj  (Attorney  General,)  contra.  The  second  point 
now  insisted  on  was  not  made  at  the  trial.  The  objections 
were  to  the  mortgage  and  affidavit,  for  the  want  of  form 
only.  As  to  the  certificate  of  acknowledgment,  the  statute 
should  receive  a  reasonable  construction.  The  officer  is 
not  supposed  to  see  the  deed  executed,  nor  can  he,  in  gen- 
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ALdAj^V,    ett\^  do  this,    tlo^  is  he  to  kno>^  the  precide  grantor,  and 
feb.  1824.    ^  capable  of  certifying  his  identity,  tirithont  any  qualifica- 
JackBon      tion,  unless  he  sees  the  execution  ?    The  acknowledgment 
Gnmaer.     ^^  the  only  Cvidettce.    The  necessity  of  identification  is  im- 
posed by  the  statute,  not  where  the  party  himself  ackiiow- 
ledges,  but  >^here  the  proof  of  the  execution  is  made  ont  by 
(r)  JktUon  witnesses.    The  certificate  is  not  conclusi7e.(f )    Though  it 
▼.  Humphrey,  gtate  the  knowledge  of  the  oflicer,  this  may  be  done  away  by 
4BS,  adverse  proof.(*)  •    . 

▼.  ^eh^^^  '^®  ^^^^  ^^  ^^^^  certificate  has  been  sanctioned  by  a  most 
her,  4  John.  extcHsite  and  continual  usage  from  the  passage  of  the  act  to 
(i)^  M'Fer-  *6  p^sent  day,  of  which  the  Court  will  take  notice.(0  If 
ranv. Powert,  jj  jg  now  to  be  condeftmcd,  hardly  a  title  in  the  various  le- 
lUwie's  Bap.  cording  counties  of  the  state  will  be  secure.  In  HTFWran 
Tiufhrnw,  ^a  ^-  Po^^rs,{u)  it  is  said  that  the  manner  of  taking  the  ac- 
J.DeLaneey'9  kuowldgment  in  question,  had  become  "  so  extensive  and 
Kmu,  ^  5  ^^^P  rooted  in  practice,  that  numerous  titles  depend  on  it, 
^7T^*  ^  *"^  '^  would  be  unpardonable  to  disturb  it  now,  by  a  critical 
ABUtwleRep!  examination  of  the  words  of  the  act,'!  under  which  it  uras 
^(«)  5  Cranch,  ^^^^'  ^^  SfKean  V.  Dd  L&nceff^s  tessee,{v)  the  questkm 
S9.  was  as  to  the  form  of  the  exemplification  to  be  used  in  eri- 

dence ;  and  Lewis,  counsel,  named  27  cases  in  which  he  had 
been  concerned,  where  exemplifications  of  the  form  in  ques- 
tion had  been  us^d  in  evidence,  and  no  objection  ever  tak». 
Marshall,  Ch.  3.  said  the  Court  would  decide,  if  in  doubt 
Upon  the  law,  whether  they  would  hear  evidence  of  the 
practice ;  and  in  delivering  the  opinion  of  the  Court,  he 
says,  "  were  this  act  of  1715  now  for  the  first  time  to  be  con- 
strued, the  opinion  of  this  Court  wojuld  certainly  be,  that  At 
deed  was  not  regularly  proved  ;  but  m  construing  the  sta- 
tutes of  a  state  Oti  whidi  land  titles  depend,  infinite  mischid' 
would  ensue,  should  this  Court  observe  a  different  rule  fram 
that  which  has  been  long  established  in  this  state ;  and  what 
is  decisive  with  the  Court,  is,  that  the  Judge  who  presidfes  in 
•  the  Circuit  Court  for  the  district  of  Pennsylvania,  reports  td 

tis,  that  this  construction  was  universally  received^  On  thii 
evidence,  the  Court  yields  the  constmction  which  would  te 
put  on  the  words  of  the  act,  fo  that  whidifhe  Comts  of  dn 
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Ot  rat  fiTATB  0F  K<W  Ttmft  (||D 

^t^  hfit^  put  dpm  i^  And  <»  ^ieh  many  tides  may  pro     aibant 
bably  depdttd.'*  *^^»^ 

[Hefe  the  Attotmf  Ghmerftl  p^doMd  ai^d  o^red  ks  cnrt 
d4^nc6  df  ihti  tj^^stfft  ttfkler  th«  i«oof dfaig  act,  a  fjTead  itnay 
certifical«il  fSC4)ffl  th«  Sedrataty  of  State,  tod  the  Clei'ks  di 
different  counties,  showing  that  the  certificate  of  aOknow* 
l^gM^nt  bi  qu^dfi  Cdrrtisponded  with  tbli  form  iii  v6ry 
extensive  lise  through  the  ^t^,  ever  since  the  act  of  1797.] 

Th^  vrofdi  « to  trie  kn6wn,»  (of,  "  to  me  iirell  known,") 
used  in  this  certifidate,  are  of  almos^t  nniv^^rsal  preralenoei 
tcithoiit  hxtf  thing  ih6re  ;  ahd  if  this  is  not  right,  the  statnM 
has  bden  strangely  mi^cohstrued  by  almo^  erery  dffioer  in 
the  state.  The  statute  of  lt97  gtew  out  of  the  fhtiids  which 
had  been  perpetrated  by  pefsoAatiort,  relatiire  to  the  miUta^ 
ry  tract ;  and  that  the  gtnhtor  is  Irnown  to  the  acknoWiedg«- 
ing  dfflcer,  is,  in  all  casdS,  ^lificieat  to  avoid  thia  conaequohoe 
except  perhaps  in  the  sihgle  indtatioe  df  there  being  two  per-* 
sons  bearing  the  same  name,  and  ha^ng  the  same  descri^ 
tioti,  which  would  be  a  i^t^nge,  anoniatods  circmn^rice, 
hot  contemplated  by  the  atit.  All  that  can  be  lequirod  ia 
reasonable  certainty,  and  this  i^  attained  by  the  form  iti 
question.  That  he  kddwa  the  name  of  ttie  grantor  who  oon** 
fesses  the  execution,  is  all  that  can  be  required,  in  leaSoiL 
The  lidt  does  not  prescribe  atiy  pattictilaf  form,  but  is  open 
as  to  the  manner  in  which  the  knowledge  of  the  oflfeer  is  to 
be  expressed.  Hia  knowing  the  p^i-soUj  implies  eVefy  thin|f 
that  i^  necessafy.  Sohie  coiifidence  mtist  haVe  been  i^e{x^ 
sed  in  him  by  the  statute.  The  witness  mu^  also  be  knowil; 
This  is  etioiigh,  without  ktidt^ing  him  to  have  subscribed 
as  &  ivitness.  The  etitire  khcHK^Iedge  df  the  officer  must,  ia 
the  nattlte  of  things,  be  derived  fitjm  the  proof.  This  Oio^ 
how  unreasonable  it  must  be  tof  anlijeot  his  lU^ta  to  hyper- 
critical scrutiny.  I'he  Whole  act  At>Uld,  if  possiblcj  be 
made  cotlsiMent  with  all  its  partS;  The  wotds  « to  me 
knaWn,^  refer  to  die  cognizoi^  eA  gtantdt.  The  oflloer  says, 
^  I  know  him  as  a  grantor,  in  (he  deed  tipon  which  ray  cer- 
tificate is  endorsed.*'  The  language  tfiUrt  be  referred  to  the 
aubject  mattet  of  it  Fraud  miy  po6dbly  happen,  but  it  is 
ndt  probable.  It  ii  enoitgh  that  if  getiertlly  meets  the  mi»< 
Chief  it  ttnli^  Intended  to  fetheliiy.    Tfafe  Mr  is  highly  peatd^ 
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ALBANTi    giving  treble  damages  to  the  party  grieved,  for  the  osmmui 
FeKisai,    Qj.  fjfaud  of  the  officer  to  bestow  every  necessary  scrutiny 


JackMm      upon  the  subject,(t0)  and  if  the  question  be  doubtful,  the 

qq^[[,^.      Court  should,  for  this  reason,  give  a  benign  construction  to 

his  acts.    Every  law  officer  of  the  government  has  sanc- 

2.  It  is  objected  that  the  certificate  of  the  officer  taking 
the  affidavit  of  sale,  does  not  state,  in  terms,  that  the  depo- 
nent appeared  before  him,  &c.  But  it  is  enough  that  the 
statute  is  substantially  complied  with.  It  appears  that  the 
deponent  was  sworn,  and  this  could  not  well  be  unless  be 
appeared  before  the  officer.  As  to  the  description  of  the 
officer,  this  Court  have  repeatedly  decided  that  the  words 
<*  Commissioner,  &c^^  are  sufficient  to  an  affidavit  in  sup- 
port of  a  motion.  The  reason  in  that  case  applies  here.  In 
both  instances,  it  is  necessary  for  the  Juro^  to  show  that  the 
officer  has  authority  to  administer  an  oath,  or  the  deponent 
cannot  be  indicted  for  perjury. 

3.  As  to  the  proof  of  insanity  in  D.  Rose,  it  is  conceded 
that  its  admissibility  depends  upon  the  question  whether  the 
mortgage  was  void  or  voidable.  If  the  latter,  it  is  enough 
for  our  purpose.  "  A  thing  may  be  said  to  be  void  in  sever- 
al degrees.  1.  Void,  so  as  if  never  done  to  all  purposes, 
so  as  all  persons  may  take  advantage  thereof.  2.  Yoid  to 
some  purposes  only.  3.  So  void  by  operation  of  law  that  be 
that  will  have  the  benefit  of  it  may  make  it  good.''(jr)    Un- 

ciopum,  Vm,  less  this  mortgage  be  void,  then,  to  all  intents  and  purposes, 
ToWabie*^  (A )  ^®  defendant,  who  is  a  stranger,  cannot  take  advantage 
pL  18.  of  Rose's  lunacy.    It  is  not  enough  that  it  is  void  to  some 

M  9  TO  pun'o^s^Qiy*  Blackstone(y)  says,  that  *4diots  and  persons 
Com.  291.  of  non-sane  memory,  infants  and  persons  under  duress,  axe 
not  totally  disabled  either  to  convey  or  purchase,  but  suh 
modo  only.  For  their  conveyances  and  purchases  are  void- 
able, but  not  actually  void."  It  is  said,  the  distinction  in  re- 
lation to  a  lunatic  grows  out  of  an  exploded  maxim.  Not  sa 
The  deed  is  voidaUe,  because  a  particular  man  cannot  avdd 
<t  The  rule  of  non-stultification,  if  it  exist,  only  goes  to  in- 
crease the  strength  of  the  position.  But  we  are  not  driven 
to  contend  that  the  party  may  not  avoid  it.  Could  the  king 
seize  the  lands  of  a  lunatic  on  the  ground  that  his  grant  is 
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void,  or  must  be  await  the  execution  of  a  coinmission  or  a    albant, 
scire  facias  ?  •  Clearly  the  latter,(a)  which  of  itself,  shows     ^^^^^ 


that  the  conveyance  is  not  a  nullity.    The  very  eases  cited      JmIcmq 
on  the  other  side  go  to  prove  the  same.    It  is  said  by  Mad-      Gamaer 
dock,(6)  that  "after  an  inquisition  found,  the  committee, 
it  seems,  may,  in  a  suit  by  him  and  the  lunatic^  avoid  his  LnnaUer  ^c 
acts  from  the  time  he  is  found  to  be  non  compos  /'  and  it  (^- 1>  (^- ;;'*^' 
would  appear  to  follow  that  this  could  not  be  done  before,  erly't  easej  4 
In  TTiompson  v.  Leachjic)  the  Court  did  say  that  the  act  yJSlJ^n   v 
of  the  lunatic  was  void,  because,  if  only  voidable,  some  act  Leaeh,  Comb 
ought  to  be  done  to  avoid  it.    They  say,  however,  that  the     ^()  ^  y^^ 
feoffment  of  a  lunatic  is  only  voidable;  and  they  do  not  C1l592. 
pronounce  his  deed,  in  any  case,  void  to  all  intents  and  pur-  Raym.  3i5. 
poses ;  and  they  agree  that  the  deed  of  a  lunatic  and  in- 
fant are  parallel  in  all  respects,  except  that  the  former  may 
not  stultify  himself.    In  2!ofich  v.  ParsonSj{d)  the  counsel     (J  '  *»" 
relied  on  the  distinction  bdtween  those  acts  of  the  infant 
which  take  effect  by  livery  or  otherwise.    As  to  this,  Ld. 
Mansfield  said,^e)  '^  We  think  the  law  is  as  laid  down  by     {•)  Id  1804 
Perkins,  (sect.  12,) '  that  all  such  gills,  grants  or  deeds,  made 
by  infants,  which  do  not  take  effect  by  delivery  of  his  hand, 
are  void :  but  all  gifts,  grants  or  deeds,  made  by  infants,  by 
matter  in  deed  or  in  writing,  which  do  take  effect  by  delivery 
of  his  hand,  are  voidable,  by  himself,  by  his  heirs,  and  by 
those  who  have  his  estate.'    The  words,  '  tthich  do  take 
effecty  are  an  essential  part  of  the  definition,  and  exclude 
letters  of  attorney,  or  deeds  which  delegate  a  mere  power  and 
convey  no  interest.    In  Bro.  Abr.  tit. '  Dum  fuii  infra 
(Btaietn^^  pl.l,  (which  cites  46  Ed.  3,  34,)  it  is  noted,  <  that  a 
Dum  fuii  infra  (staiem  was  admitted  to  lie  of  a  rent ;  and 
yet,  by  some,  the  grant  of  an  infant  was  void — not  voidable.' 
But  (says  the  book) '  it  is  not  so,  for  then  this  action  would 
not  lie,  and  besides,  the  delivery  of  a  deed  cannot  be  void, 
but  only  voidable.'    There  is  no  difference,  in  this  respect, 
between  a  feoffment  and  deeds  which  convey  an  interest. 
The  reason  is  the  same."    Lord  Mansfield  applies  the  same 
doctrine  to  a  lunatic,  and  the  same  result  follows.    Suppose 
no  bond,  but  only  a  mortgage  is  given  for  money  borrowed 
of  a  lunatic,  payable  ten  years  hence ;  could  the  lunatic 


ALBAVYf    inortgii«»0  ifft  it  DP  ^  iroidj  Md  fXLjft  imimdUt^T  (or  Hx 
yeb.ieai    monny  i^i?    0§rtaui|y  not ;  w^t^  Li  MansfieU  ^^ysip 


Ja^kMn       .£bl£C&  ?,  P^T^onSi  th^  4P^  I.^  Dpt  Vpid  UQ]^S8  both  partitf 

GnmMT.  OAQ  Avoid  iu  If  eitb9r  have  a  right  V>  enforce,  it  is  Foid^- 
ble  merely.  Sopie  of  the  ca^es  which  I  cite  are  those  of 
feoffment*  But  th^  re^soa  i3  the  s^pie  in  respect  to  a  bar- 
gaio  and  ^1^>  orDQPitg^ge.  An  acknowledgment  be£ire  an 
officer  is  ^n  oiQt  as  ^pleom  f^  liyery  of  ^i^in.  An  achnow- 
ledgm^nt  of  «  ^m  hy  ^  lunatjc  is  not  even  void^b}^^;  and 
shall  m  ^knpwledgi»Bnjt  before  an  of^^r  be  holden  yoid  ? 
It  is  plain  from  Perkins,  (s^e.  298,)  that  ^p  e:|oh»iige  by  one 
of  non-sane  ipemory  ip  ybidable  only,  and  ni^y  be  oiade  food 
by  the  entry  of  th^  heir ;  yet  there  is  no  livery  upon  ^n  ejt- 

jj/^j  WooiTi  ohange.(/)    Fowell  s^ys/f)  " }%  is  holtjen,  that  after  office 
(g)  Pow.  on  found  upop  the  writs  d^  idioia  inquiren^o,  or  de  Itmmlieo 

^^'  **•         iaquirendot  the  alien^liop,  gift,  or  other  act,  <fcc.,  of  him  who 
is  nan  compos  mentis,  ^^  well  as  of  him  who  is  an  idiot, 
may  be  i^voided  eve^  dyripg  hj$  life,  in  a  scire  facias  by 
^e  king,  who  ip  bound  f^s  pf^fer  pqirw,  to  protect  all  his 
suljects,  their  goods  and  estates."    There  is  also  a  diflerenos 
between  f^P  idiot,  q  notivii^e,  where  the  king  is  absolutely 
^titled  to  iili  hip  esta^,  snlyect  only  to  mpintei^anpe,  and  t 
lunatic,  where  hp  is  it  ipere  trustee.    In  order  to  avoid  in 
cumbr^xiQes,  it  is  held  that  the  office  shall  relate  back  ti 
the  tiiDe  when  the  disability  arose.    Then,  without  office 
th^se  incumbranc^3  cannot  ^  i^yoided.    Another  distincUQc 
taken  is,  that  incnrnbrances  ipcurred  before  office  found  ma> 
be  avoided  by  the  king ;  those  n^pde  ^ter  office  ere  void, 
(*)  3  Da/i  W^  ^^  the  case  of  Webster  v.  Wf^dford/Ji)  pited  on  tht 

Cm.  90.  piiiQ].  pj(je,  th^  very  ftret  /^ntence  pronounced  by  the  Cowii 
is,  thfit  <'  It  is  not  a  question  whether  a  deed  executed  by  s 
perspn  nm  compos  mentis  is  vpid^ble  ibr  want  of  capncity 
m  the  graQtpr  toponvey.  All  admit  that  it  is.''  There  was 
no  pretence  in  that  c^^  that  the  dped  we^  void ;  biu  it  was 
holdeu  that  the  lunatic  plight  fiyoid  it.  There  he  sought 
to  avoid  his  dppd.  Here  he  does  no  such  thing,  Beverl^s 
cape  Also  decides  that,  before  office,  the  acts  of  the  lunatic 
fire  voidable;  ftfterwards  they  are  void.  The  same  djs 
iii)P$ipn  ^iil  bp  fou^d  in  6$^^p's  A^t^dpap^ti  title  Void 
&  Voidable,  (B)  (C). 
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^t  admitting  that  a  dood  ii  to  be  coimdered  Toid  fir^m    Ai^^xfr^ 
the  period  at  which  the  lunacy  commences,  our  mortgage  will    ^^^^gj 
not  be  overreached.  The  commission  was  executed  the  17th      J%ckfoi» 
Nov.  1818,  and  finds  that  Rose  had  been  lunatie  forS  years      Qmrni 
only.  The  mortgage  vras  dat(9d  Pebraary  29th,  IS16,  a  p0rio4 
of  2  years  and  8  months  b^ve  the  inquisitian.  No  oaae,  how^ 
ever,  can  be  found,  where  one  can  take  advantage  ef  an  in* 
'quisition  unless  connected  in  blood  or  estate  with  the  Itma* 
tic. 

4.  Evidence  of  adverse  possession  was  {»operly  resoled, 
because  no  one  can  set  up  an  adverse  possession  to  avoid  the 
grant  of  the  state.  This  question  did  not  arise,  nor  did  the 
Court  pretend  to  dispose  of  it,  in  Jackson  v.  Hudson^{i)  as     (0  Jl  Joha 

JeCoP^  3/5. 

supposed  on  the  other  side.  It  was  put  upon  the  nature  of 
the  possession.  There  was  a  patent  from  the  state  and  va- 
rious conveyances  thence  down  to  the  lessor,  while  the  Inr 
dian  possession  existed ;  and  the  objection  of  adverse  pos- 
session applied  to  these  intermediate  grants.  The  Oourt  go 
on  to  consider  the  law  of  adverse  possession  as  it  relates  to 
individuals,  and  demonstrate  that  it  was  not,  in  that  case, 
sufficient  to  avoid  a  private  grant. 

But  the  people  cannot  be  disseised  ;  nor,  consequently, 
their  grant  avoided  by  adverse  possession.    The  king  cannot  Prerogatlye, 
be  disseised.(y)    Tbis  is  said  in  so  many  words,  in  Taylor  ^'  ^^*^  P^ 
V.  Horde,{k)    It  is  said,  on  the  other  side,  that  the  statute  Dy.  366. 
avoiding  the  conveyance  of  lands  held  adversely  is  but  an  iq^^  ^  ^^^ 
exposition  of  the  common  law.    This  is  true  except  as  to  ^^m.  857,  s. 
the  penalty.    If  here  was  an  adverse  possession,  what  is  to    *  (p  jaek^tm 
prevent  the  patentee  being  sued  for  the  penalty  ?    Nei-  J-  ««yjw^  i 
ther  at  common  law  nor  by  the  statute  is  the  conveyance  444.  The  tame 
of  the  people  avoided.  ii^^^^T^ 

But  the  defendant  could  not  set  up  an  adverse  possession,  Mme  r.  Ora- 
even  as  a^nst  an  individual.  Both  parties  derive  title  from  The  mum  t. 
the  same  source— the  lessor  under  a  title  derived  from  ^^^*  ^  4 

John.        Rap. 

Merritt ;  and  the  defendant  under  a  Sheriff's  sale  upon  a  903.  7^  mum 
judgment  against  Merritt  subsequent  to  the  deed.  Merritt  j;J^**^^J[ 
would  not  be  entitled  to  such  a  defence,  and  so  of  the  defbn-  186.  Theeumt 
dant,  who  derives  title  Itota  him,  and  stands  in  his  place.(;)  joiuf  r^'^  94 


Guinaer. 
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▲LBANT,        If  the  patent  be  considered  voidable,  for  this  cause,  it  must 
rei>.i884.    1^  repealed  by  a  scire  faci<is,(m) 

JackBoni 

▼'  DaviSy  in  reply.    We  do  not  object  to  the  validity  of  the 

mortgage  on  any  ground  except  lunacy.    Its  want  of  be- 
(m)  Jaehton  ing  properly  acknowledged  does  not  avoid  it    Other  pnx^ 
Toh^??'   ^^  might  have  been  received  of  its  execution.    The  acknow- 
Iclgment  being  entirely  ex  parte^  the  officer  should  be  holden 
to  bring  himself  strictly  within  the  statute.    In  Jackson  v. 
(n)  S  John.  Shepctrdy{n)  the  grantor  appeared  before  the  officer  and 
^  made  the  acknowledgment ;  yet  because  the  statute  was  not 

precisely  pursued  by  stating  that  he  was  known,  the  certifi- 
cate was  holden  void.  There  is  every  reason  for  holding 
the  officer  strictly  to  his  duty.  We  are  strangers  to  the  wit- 
nesses, and  have  no  opportunity  to  impeach  them.  The 
great  object,  as  I  observed  before,  is  identity.  The  certificate 
may  be  true,  and  yet  the  deed  not  signed  by  the  grantor  des- 
cribed in  it.  There  is  no  penalty  imposed  for  an  imperfect 
certificate.  The  legislature  required  knowledge  in  the  offi- 
cer, and  that  this  should  be  expressly  certified.  No  matter 
how  strong  his  obligation  to  act  correctly,  this  knowledge  can- 
not be  implied,  nor  can  it  be  made  where  it  is  certified  thus 
generally  and  loosely,  to  apply  to  the  grantor.  The  whole 
must  be  expressed.  If  the  words,  "  to  me  known/'  were 
out,  no  one  would  pretend  that  the  certificate  could  avail 
All  the  old  certificates,  before  the  act  of  1797,  were  in  that 
£>rm ;  and  to  give  effect  to  this  certificate  would  make  the 
statute  a  dead  letter.  It  cannot  reach  the  old  mischief.  It 
only  proves  that  the  officer  knew  the  grantor  to  be  of  such 
a  name.  It  is  said  that  this  should  be  received  as  prima  fa- 
cie evidence,  at  least  Why  so?  We  have  no  power  to 
attack  it,  because  we  are  strangers  to  the  whole  proceeding. 
This  is  one  reason  why  such  great  nicety  is  required.  The 
whole  is  a  matter  of  strict  right,  and  should  be  so  treated.  Nc 
matter  how  many  certificates  may  heretofore  have  been  in- 
correct A  greater  number  will  be  found  correct ;  and  the 
balance  of  custom  would  no  doubt  be  found  with  us,  if  we 
could  try  the  question  by  a  general  examination  of  the  regi» 
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try  ofiicei^.  But  if  otherwise,  the  Court  should  not  sanction 
an  infraction  of  the  statute. 

These  remarks  are  also,  in  a  great  measure,  applicable  to 
the  affidavit.  The  statute  requires  that  the  officer  should 
certify  the  appearance  of  the  deponent.  May  he  depart 
from  such  a  direction  and  leave  this  to  be  implied. 

As  to  the  adverse  possession,  it  is  said  that  the  case  of 
Jackson  v.  Hudson,  applies  only  to  a  possession  in  hostility 
to  an  individual ;  but  a  recurrence  to  dates  in  that  case  shows 
that  its  effect  upon  the  patent  was  fairly  in  question^  and 
Kent,  Ch.  J.  says,  that  "  if  the  possession  of  the  Indians  was 
sufficient  to  destroy  the  deed  from  the  individual  of  1761,  it 
would  be  equally  effectual  to  destroy  the  grant  from  govern- 
ment of  1731.  It  is  conceded  that  adverse  possession 
avoided  a  deed  at  the  <Sommon  law ;  and  we  need  not,  there- 
fore, resort  to  the  statute.  The  government  have  attempted 
to  grant  lands  which,  at  the  common  law,  they  have  no  pow- 
er to  pass.  I  agree  that  the  people  cannot  be  disseised ;  but 
the  very  cases  to  which  we  are  referred  on  the  other  side 
show*  that  they  may  be  out  of  possession.  If  an  alien  pur- 
chase land,  the  king  has  a  right  to  it,  but  he  is  out  of  pos- 
session, and  the  land  may  be  holden  adversely  to  him  till  of- 
fice  found.  So  of  the  people.(o)  They  cannot  enter  till  of- 
fice found,  but  when  in  possession,  I  admit  they  cannot  be 
disseised ;  the  king  cannot  change  or  dispense  with  the 
common  law,(/i)  and  is,  therefore  subject  to  the  rule  which 
forbids  any  one  to  convey  unless  in  possession.  In  all  cases 
where  an  entry  would  be  necessary  for  the  subject,  an  office 
found  is  necessary  for  the  king.  This  is  the  manner  in  which 
he  is  to  enter,  and  as  the  same  rules  apply  to  his  right  of  en- 
try as  to  that  of  the  subject,  so  his  right  of  granting  is  cir- 
cumscribed by  the  same  restriction.  Another  case,  showing 
the  manner  in  which  the  king's  right  of  entry  is  to  be  exer- 
cised, is  that  of  The  Wardens  ^  Commonalty  of  Sad- 
lers,{q)  It  was  there  held  that  where  the  king's  tenant  dies, 
when  another  is  in  possession  at  the  time  of  the  eschcat| 
there  the  king  shall  not  be  adjudged  in  possession  till  the 
other's  seisin  and  possession  are  removed. 
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ALBANY,       Lunacy  avoids  the  d^e4  for  all  purpose^.    No  matte, 

feb.  18^.    ii^hether  it  was  executed  before  or  after  the  office  fouud. 

St^^jKfk      The  statute,  (17  Ed.  2|]  declares  th^  king's  right,  which  iJ^ 

Qmawn      ^'  ^^^  ^®  -^^'^  proyide  that  the  lands  of  the  lanatics  shalf 

he  safely  kept  withput  ^ftate,"  <lpa.    The  act  of  finding  the 

inquisitioQ  do^  pot  vpfi^e  the  deed  void,  but  the  Unds  neyer 

p$issed  out  of  the  lunatic  by  his  grant,  so  us  to  be  n  moment 

h^yQad  the  jreftcb  of  the  crown.    Tbp  office  merely  giv«s 

ihe  custody  tci  the  kipg.    The  validity  or  invalidity  of  the 

lunatic's  cgptr&cts  %ve  no|  detenpiped  by  the  ingui3itioB, 

but  is  open  for  trial  ^cording  to  tbp  ordinory  cotirse  of  the 

^ipooon  \^w  or  Chi^pcery.  That  this  must  be  so,  is  plain  from 

the  clrcuip9twce  thisit  po  offide  cs^n  be  fopnd  After  the  luna- 

(r)  Beter-  tic's  death,  SO  that  if  he  dje  the  king  can  have  no  title,(r) 

Si  St!'   *  y^t  his  deed  shall  be  void.    In  Yin-  Ahr.  (D)  pi,  7,  8,  it  is 

said  that  all  the  ^cts  of  a  lunatic  in  paU  4re  void,  eiu^pt  bis 

^pfiipept3  ftnd  livery  und  sei^ip ;  «nd  those  fupe  only  yoid- 

ftble,  because  of  the  respect  the  law  gives  to  a  feofimeut  on 

theaccoppt  of  its  solemnity  ip  th<3  tmnsm^tfttion  of  a  fresr 

(f)  Thompmm  hQld.(^)    Aqd  in  Tkamp^on  v,  Jjeachi'f)  the  Court  say, 

Co  k  468"^  3  "  ^^'^  PUrrepder  of  the  lupiiti^  was  voidi  (>*  inUio,  and  never 

8a]k.300,30i.  h^d  Any  effect  in  the  l^w  \  {tnd»  tbereforet  c^ny  persop  may 

lif  *  &^a  *A^  ^^  fkdvaotag^  of  it." 

p.  it  is  said  that  ^wch  v.  ParsQMJiu)  overrpks  the  diatino- 

135J4315.        tiw  between  an  act  dccomp^pied  with  livery  and  seisin,  and 

isoSl^  ^  ^^^**''  ^*y  ^^^  ^^^  ptissing  »n  interest,  making  each  vpidaUe 
Qply.  [t  is  trpe  that  something  of  this  is  mi^  but  the  ground 
9f  that  ca^e  is  altogether  difierent,  apd  the  dictum  is  entire^ 
]y  p^fVen  Tl^e  conveyance  of  the  infant  was  mere  nutter  of 
f9rmi  apd  might  clearly  he  supported  upon  e^uit^ble  grounds. 
He  was  h^ir,  executor  ^nd  residuary  leg(vtee,  and  released  a 
mortgage  of  his  testfttpr  op  paymppt  of  the  mopey.  Thexc 
is  a  farther  differepee  hetweea  in&pt^  4nd  lunn^ics  th^u  that 
madf  ip  ThofnpsQr^  v.  Lme/i^  {nfapts'  contracts  ^une  seme- 
tinies  void  apd  sometimes?  valid,  A  coptmct  for  necessa- 
ries is  bindipg,  bpt  pot  so  of  a  lunatic  The  (yourt  will 
fii)d,  by  all  the  ^tpthorities,  that  ^^cept  ip  c^se^  of  Upe  and 
feoiSment,  the  acts  of  9  lup^ti^  ftr?  merely  void.    A  ftue  i« 
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yi  the  fjE^ce  of  the  Court,  and  a  feoffment  is  in  the  face  of  the  albaitt) 

country,  which  tak^s  it  oqt  of  the  general  rule.  Feb.  leaf 
The  very  definition  of  a  contract  is  the  agreement  of  per-      Jwd^so^ 

Qoqs  capable  of  contrsi^cting,(i;)  or  giving  a  rational  assent  to  Qame^. 

it3  t^rms.     Meqtal  alienation  precludes  the  possibility  of  , .  -  ^ 

'  *  (»)  1  0«in 

tniS.  on  Cont  S. 

In  ejectment,  the  plaintiff  piiust  r^over  on  the  strehj^ 
of  his  own  title,  not  on  the  weakness  of  the  defendants  ]{w)      .^s  |^^ 
and  it  follows  that  if  the  mortgage  is  void,  or  there  is  any  on  £j.  15, 109 
defect  in  th§  plaintiff's  proof,  judgment  should  be  for  tho 
defendant. 

It  is  said  that  the  iportgage  is  not  Qverreached  by  the  in- 
quisition ill  point  of  time  ;  but  this  is  no  objection  to  its  ad- 
missibility.   The  inquisition  is  only  prima  fade  evidence 
of  Jhe  fact3  which  it  contains  j(jr)  and  we  might  have  gone     .  v  ^  jj^^ 
on  to  ^how  Eose  a  lunatic  at  ^  peripd  much  more  than  two  Ch.  578.      1 
years  before  the  corpTnission  was  executed.    Of  this  act  the  '      * 

jury  on  the  tfi*!  of  ^b?  cause  are  the  proper  judges.' 

Cwfia,  pejr  Savage,  Oh.  Justic^,  The  first  question 
raised  on  the  trial  was  as  tp  the  su^ciency  of  tiie  certifioate 
qf  ^cl^nowledgqdent  orj  tjie  mortgage  executed  by  De  Witt 
{lo^.  The  Judge  certifies  that  the  grantor  was  known  U 
hhU',  but  does  not  add  that  he  kne\y  hip  to  be  "  the  person 
ifescribed  in  and  ynho  pxec\i(^d  the  deed,"  Were  we  called 
on  to  establish  a  form  for  such  a  certificate,  I  should  certain- 
ly be  for  inserting  that  the  grantor  \y^s  known  to  the  Judge, 
0r  other  officer  takjqg  the  acknowledgment,  to  be  the  per- 
son described  in  the  djQed ;  but  the  legislature  could  not  ex- 
pect  th^  ofiicer  to  ^npw  that  the  grantor  described  in  the 
deed  i^:tually  executed  it,  otherwise  than  by  his  acknow- 
ledgment, or  proof  by  a  witness.  The  form  used  in  this 
C^sp  h^  been  in  ve^y  genera)  use,  and  the  practice  in  this 
respect,  may  perhaps  amount  to  a  construction  of  the  act.(y)  O/)  Jtlffiti^i 
At  all  events,  lam  unwilling  to  say  that  titles  which  depend  ^^«  •  J 
for  proof  upoij  certificates  thus  drawn,  are  to  be  put  in  jeo-  Cranch,  92* 
pardy  by  the  allowance  of  such  a  technical  objection  ;  for  I 
canpot  bqt  consider  the  acknowledging  ofiicer  drawing  snch 
j^  jcf ft)$p^t§  §9  possessijig  ^U  t}ie  knowled^  re^uiied  by  the 
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F^k  iSI'    ^^^^"'®-    ^^^  JudgCj  '^^  roy  opinion,  decided  correctlyi  thai 
the  mortgage  should  be  received  in  evidence. 


Jackfloa         rpj^g  objection  to  the  power  of  the  commissioner  to  admin- 
Gumaar.      ister  the  oath  and  take  the  affidavit  of  the  regularity  of  the 
proceedings,  as  well  as  to  the  form  of  his  certificate,  are  both 
untenable. 

As  to  the  admissibility  of  the  testimony  ofiered  to  prove 
the  lunacy  of  De  Witt  Rose,  when  he  executed  the  mort- 
gage, it  is  clear  that  the  acts  of  a  lunatic  before  office 
found  are  not  void  but  voidable,  and  it  is  enough  that  the 
defendant  does  not  stand  in  such  a  relation  to  the  lunatic 
(«)  Beurl^t  as  entitles  him  to  avail  himself  of  the  testimony.(z) 
WM,  4  Rep.      rjij^^  evidence  of  adverse  possession  was  also  properly  re- 
jected' If  such  testimony  would  be  proper  as  l)etween  in 
dividuals  deriving  title  from  the  same  person,  (which  it  is 
not  necessary  to  decide,)  yet  it  was  not  admissible  as  against 
the  people  of  the  state.    The  reason  which  makes  a  deed 
void,  because  executed  by  a  grantor  out  of  possession,  is, 
"  for  avoiding  of  maintenance,  suppression  of  right,  and  stir- 
ring up  of  suits :  and,  therefore,  nothing  in  action,  entry,  or 
re-entry,  can  be  granted  over ;  for  so,  under  color  thereof 
pretended  titles  might  be  granted  to  groat  men,  whereby 
.  right  might  be  trodden  down,  and  the  weak  oppressed,  which 
the  common  law  forbiddeth,  as  men  to  grant  before  they  be 
in  possessioD."    (Co.  Litt.  214,  a.)     Our  statute  against 
champerty  and  maintenance  is  in  affirmance  of  the  com- 
mon law,  and  superadds  a  forfeiture.    The  reason  of  the 
common  law  and  of  the  statute  cannot  be  applicable  to  the 
sta^e,  and  therefore  the  rule  fails.    That  such  is  the  con- 
struction put  upon  a  similar  statute  in  the  state  of  Connec- 
ticut, appears  from  the  case  of  AUen  v.  Uoyt^{a)  and  Barney 

^l^^'  V.  outicm 

{h)  1  Root'i      On  all  the  points  raised,  therefore,  I  am  of  opinion  tha' 
por'cur. '     '  ^«  plaintiff  is  entitled  to  recover.(c) 

New  trial  denied. 

(e)  In  Bnwfy  t.  CmtUr  ^  MtmUhrop,  (i  Root*!  R«p.  491.)  Uw  Supe- 
rior Court  of  Coniiacticat,  my,  that  **  Gnardunn  who  giro  daodi  af  thi 
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landf  of  their  wardi»  ponoant  to  a  decree  of  a  Court  of  Chancery ;  ezecn-  ALBANTf 
Ion,  &Cy  wlio  give  deeds  of  the  lands  of  the  deceased  by  order  of  the  As*  Feb.  1834 
•embly  or  the  Court  of  Probate ;  and  collectors  who  sell  lands  for  payment  * 

of  taxes  by  order  of  lair ;  and  the  treasurer  who  fprm  deeds  of  lands  be-  ^ 

Umpag  to  tlie  state— cannot  bo  said  to  be  seised  or  disseised  of  the  lands  Young, 
they  undertake  to  convoy.  Thoee  who  do  not  act  in  their  own  right,  or  by 
virtue  of  any  interoKt  they  have,  but  wholly  by  public  authority,  cannot  be 
considered  as  being  in  any  sense  within  the  statute.  Besides,  most  of  them 
are  under  injunctions  to  convey  in  a  limited  time,  which  would  render  the 
nerfonnance  of  their  duty  hnpraeticable,  if  it  was  neceesary,  in  such  cases, 
that  posMssion  should  be  recorered  before  a  sale  would  be  valid." 


Whitaker  against  Young  &  Young,  impleaded  with 
Young,  heirs  of  Young,  deceased. 

Declaration  in  assumpsit,  upon  the  statute  "for  the  re- 
lief of  creditors  against  heirs  and  devisees,"  (1  R.  L.  316,)  ciaring  against 
thus :  "  Albany,  ss,  Joseph  Whitaker  complains  of  Char-  ^^  ^^  the 
lotte  Young,  Hannah  Young,  and  Alexander  Young,  heirs  tract  of  the  an- 
of  Benjamin  Young,  deceased,  they  the  said  Charlotte  ^^"^  "^^^ 
Young,  Hannah  Young,  and  Alexander  Yoimg,  being  the  the  relief  of 
sisters  and  brother  of  the  said  Benjamin  Young,  deceased ;  gj^^gt  ],eiri 
the  said  Charlotte  Young  Vind  Hannah  Young,  being  tn  "l^?^?;" 
custody,  ^c,  and  the  Sheriff  of  the  city  and  county  of  AU  The  statute 
hany^  having  returned  to  the  writ  of  capias  ad  responden-  ^3e  o?Vro- 
dum,  issued  to  him  in  this  cause,  as  to  the  said  Alexander  ceeding  a- 
Young,  that  he  was  not  found  in  his  hailitoick  ;  for  that,  debtors,  where 
whereas  the  said  Benjamin  Young,  in  his  lifetime,  to  wit,  »  P"j*  «»^y 
on  the  1st  day  of  January,  A.  D.  1816,  at  the  city  of  Alba-  into  court,  (i 
ny,  and  in  the  county  of  Albany  aforesaid,  was  indebted  to  J^^j^t  apply 
the  said  Joseph  Whitaker,  in  the  sum  of  1500  dollars,  of  to  .«*  action 
good  and  lawful  money  of  flie  United  States  of  America,  for  Sb!™*^  ' 
so  much  money  by  the  said  Joseph  Whitaker,  before  that  jj^y^®*J^  ^* 
time  lent  and  advanced  to  the  said  Benjamin  Young,  in  his  extent  of  their 
lifetime,  at  his  special  instance  and  request ;  and  being  so  oniy?'"'^ 
indebted,  he,  the  said  Benjamin  Young,  in  his  lifetime,  in     "  ■«»«  "* 

not     warned 
those  who  are 

must  plead  it  in  the  first  instance,  or  they  lose  the  benefit  of  contribution. 
But  where  it  appean  on  the  ftuse  of  the  declaration,  that  only  a  part  of  the  heiiSi  Slo^  an 

aneoted  in  the  suit,  those  who  are  so  arrested  may  demur. 


ftrtJ 


cA8t:si  11^  akt  6u]^]t£iME  cdjjttt 


Wmtakef 


? 


At^AlirV,  consid^ittibft  thereof,  aftettvatdsr^  to  wit  oti  the  day  and  yeai 
afbresaidi  at  the  city  of  Albany,  and  in  the  coulity  of  Alba- 
ny ftfitweeaid^  undertook,  and  then  and  there  faithfuHy  pio- 
ifeMd  thif  Md  Jds«ph  Whitlitoei*,  to  pdy  him,  the  said  Joseph 
Thiltakci",  (he  Said  sum  6f  rtioftey  ^bbre  irttittlioftfed,  iSWieii  he, 
the  said  BeiijathiA  V^ung,  should  be,  ther^tihto,  afieitaids 
requestedi" 

[7%«  dechr&iim  aho  etmltte/ieci  tf  Itte  eottrtf  /ipr  w$rk 
and  labuf,  goods  ifOtd  dnd  d^iv&fodi  mmiep  had  ewil  ft 
ceivedf  money  paid^  laid  out  and  expended^  ^c^  4*^.,  and 
concluded  thus ;] 

Nevertheless  the  said  Benjamin  Young  in  his  lifetiiDe^ 
and  the  said  Charlotte  Young,  Hannah  Young,  and  Alex- 
ander Young,  as  heirs  oF  the  said  Dehjamin  Young,  aooe 
the  death  of  the  said  Benjamin  Young,  not  regarding  the 
said  several  promises  and  undertakings  so  as  aforesaid  made 
by  the  said  Benjamin  Young,  iti  his. lifetime,  to  the  said 
Joseph  WhitakeY,  but  contriving,  and  craftily  and  fraudu- 
lently intending  to  deceive  and  defraud  the  said  Josqili 
Whitaker,  in  this  behalf,  the  said  Benjaniin  Young,  in  his 
lifetime,  did  not,  nor  have  the  said  Charlotte  Yoiihg,  Has- 
nah  Young,  and  Alexander  Young,  as  heirs  of  the  ^id  Ben- 
jamin Voung,  since  the  death  of  the  said  Benjamin  Young, 
paid  to  the  feaid  Joseph  Whitaker  the  said  several  suiDS  of 
money  above  mentioned,  or  any  or  either  of  thfetti,  ot  any 
part  theTeof,  (although  often  requested  so  to  do.)  fiut  the 
said  Benjamin  Yoimg,  in  his  lifetime,  wholly  (legleCtfidanJ 
tefused  so  to  do ;  and  the  said  Charlotte  YoUng,  Hannah 
Young,  and  Alexander  Yoimg,  as  heirs  of  the  said  Benjaifiiii 
Young,  have  hitherto  wholly  neglected  eind  rCliWd,  tA 
still  do  refuse  so  to  do ;  to  the  damage  of  the  toid  Joseph 
Whitaker,  ot  2000  dollars,  and,  thefeforel,  he  btingiistiit,  &c 

General  demurrer  atid  joihd^f . 

lat.  tjouks,  in  support  of  th*  dfemufWi*.    Tttifi  action  is 
against  the  defendahts,  ds  heirs,  aftd  6ne  is  ftftttrtfcd  not  tak- 
en.   iTiis  appearirig  upoh  the  face  of  thei  declafatioo,  is  4c 
(a>  1  Chit  proper  sul^ect  ef  a  demurrer.(a) 
"(?  6  John.    '*  J^*<***^  ^-  ^^^A^)  ^  ^»  held  that  a  judgflientaf  ainst 
8»p.  59.         heira^  when  all  were  hot  taken,  did  not  bind  the  inheritasoi 
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of  those  who  were  omitteS. .  Heirs  are  not  res|)6hdible  qiia 
joint  partners  personally,  but  qua  inheritors,  each  to  the  ex- 
tent of  his  inheritance.  Take  the  case  of  t wosons  and  thtee 
children  of  another  son  deceased ;  the  two  former  take  each 
ond-third,  and  the  three  latter  one-third,  and  their  liabititj^ 
should  be  apportioned  accordingly ;  but  in  cas^  of  partners, 
each  is  answerable  for  the  whole  debt,  and  if  one  only  has 
property,  this  is  liable  for  the  whole. 

Again  ;  in  case  of  heirs,  each  is  liable  to  contribution ;  for 
each  is  answerable  only  so  far  as  he  has  inherited  ;  and  the 
amount  of  his  inheritance  limits  the  extent  of  his  responsi« 
bility.  Hence  it  is,  that  heirs,  ifcc,  and  tertcnants,  must  all 
bo  warned  by  scire  facias^  on  a  judgment  against  the  ances- 
tor ;(c)  for  those  not  warned,  are  not  obliged  to  answer ; 
but  if  some  are  not  warned,  and  the  others  do  not  take  ad- 
vantage of  tliis  in  the  first  instance,  by  plea,  they  lose  the 
benefit  of  contribation,  or  of  relief  by  an  audita  queretaj 
in  case  execution  issues  against  their  land  onIy.((f) 

This  is  not  an  objection  ^hich  can  be  obviated  by  amend- 
ment ;  for  if  the  return  of  non  est  factum  be  stricken  out  of 
the  declaration^  as  to  one  heiry  still  the  others  may  plead 
that  there  is  one  heir  who  is  not  taken,  which  will  be  equal- 
ly decisive  against  farther  proceedings  in  the  cause. 


tft\ 

Whitiikifr 

▼. 
Tvuiif. 


(e)9Saimd 
9,  n.  (10.) 


W  Mieha 
T.  Croft,  Cio 
Jac.506.  Clerk 
▼.  Hardwiekt, 
Moor.  535 
EyreM  ▼.  CoW' 
ley,  W.  Jones, 
319.  Sir  W, 
HerherVecaee, 
3  Rep.  13, 13. 


D.  Hosfordy  contra.    The  words  of  the  statute(c)  regula-     («)  i  R.  L. 
nng  the  proceedings  against  joint  debtors,  where  all  cannot  ^^'  ^  ^^ 
be  taken,  are,  "  that  all  persons  jointly  indebted  to  any  oth- 
er person,  upon  any  joint  obligation,  contract  or  matter 
whatsoever,"  may  be  purmied  Id  judgment,  m  the  mode  We 
have  taken  bete. 

The  heit  is  chaigcablejiifc  itub^  ad  tbt  hiU  owii  debt,  by 
virtue  of  the  original  contract,  froni  having  assets  descended 
to  him,  and  therefore,  the  declaration  against  him  in  debt  is 
in  the  d^et  ei  dBtinet^  dlthdcigh  he  mkf  diseharge  himself  by 
showing  that  h^  had  no  aswts.(/)  Hence  the  heir  fs  tan  (/)  i  Eep. 
sidered  the  debtor  to  the  creditor  of  the  ancestor,  until  he  ^-  ^'  v^  ,3»  p- 
discharges  himselfby  showing  that  he  has  no  assets.  Yi^ero  and  Uie 
there  are  aievwal  heirs,  the  demand  agafAst  then  being  joint,  ^^  ^ 
they  ai(e  cMahiiy  Joint  dalytt>t»  id  die  litrid^ 
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ALBANY,    tenns.    That  this  is  so,  was  clearly  the  opinion  of  this  Goon 
Feb.  1824    ^^  Jackson  v.  Hoagjjg)  cited  on  the  other  side. 


Scpplement,       The  heirs  who  are  taken,  will  sustain  no  greater  incon 
venience  than  other  joint  debtors,  who  are  proceeded  againsi 
{g)  6  John  in  the  same  manner.    The  same  remedy  exists  to  compo) 
•P*  ^^'  contribution  in  both  cases. 

Curia,  The  defendants  are  answerable  as  heirs  to  thr 
extent  of  their  inheritance  only ;  and,  as  between  each  oth 
er,  are  liable  to  contribute  on  scire  facias.  If  some  are  not 
warned,  those  who  are  must  plead  it,  in  the  first  instance,  or 
they  lose  the  benefit  of  contribution.  (2  Saund.  9,  n.  10,  and 
the  cases  there  cited.)  This  principle  applies  to  tiie  present 
case.  As  two  only  are  taken,  and  it  appears  on  the  face  of 
the  declaration  that  three  are  liable,  there  is  no  need  of  the 
non-joinder  being  shown  by  plea.  The  defendant  may  de- 
mur. (1  Chit.  PL  29,  and  the  cases  there  cited.)  The  joint 
debtor  act  (1  R.  L.  521,  s.  13,)  has  no  application  to  an  ac- 
tion against  heirs.  There  must,  therefore,  be  judgment  for 
the  defendant,  with  leave  to  amend  on  payment  of  cost& 

Judgment  for  the  defendant 


Supplement  to  the  note  (a),  ante,  432,  436,  upon  the  qneetioD,  Au  Dn* 


I  ftBMAiinD  in  the  note  to  which  thif  ie  a  aupplement,  that  ta  tb 
Conrtfl  of  Common  Pleae  and  Nisi  Prius,  in  soveral  countiei  of  thii  itai^i 
the  question  as  to  the  admissibllitj  of  witnesses,  wlio  adhere  to  the  ciMd" 
Universalism,  has  been  frequently  agitated.  Some  circumstanoei  led  mett 
suppose  that  this  had  oflener  been  the  case  in  the  5th  circuit,  than  in  UT 
olher.  Among^  these  circumstances,  was  that  of  hairtn|r  seen  the  biittfT* 
a  public  meetmg  in  one  of  the  counties  of  that  circuit,  in  which  the  ^ 
tion  was  canvassed,  as  a  matter  which  involyed  the  rights  of  great  soO' 
hers,  and  in  which  that  respectable  lawyer  and  philanthropist,  Mr.  F.  C- 
White,  was  mentioned  as  having  taken  a  leading  part  in  the  diiCiBSfi>- 
These  considerations  led  me  toVequest  of  the  Hon.  N.  Williama,  JBilgc<' 
that  circuit,  an  account  of  his  views  in  relation  to  this  questioBi  if  K  ^ 
arisen  and  been  decided  by  him ;  and  I  am  indetited  to  this  aUe  jan^ '"' 
bis  notes  of  the  following  opinion,  upon  the  question  being  preseoted  u  • 
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eiae  Won  him,  whU«  on  the  5th  eireuit  Thki  did  not  oome  to  hand  till 
after  my  note  had  been  printed ;  but  I  hasten  to  give  it  the  eadieet  poauble 
place  in  theoe  reporta. 

WfTAiAMFS  Cirovit  Jndge»  delirered  the  opinion  of  the  Court  The  point 
may  be  conaiderMl  aa  open  in  thia  eoantry,  nnleaa  the  opinion  upon  it  given 
by  the  late  learned  Chief  Jnatice,  in  the  oaae  of  Jackson  ▼.  OridUift  (18 
Tohn.  Bep^  103|)  ia  conaidered  aa  oonclnaive. 

The  role,  aa  adopted  in  that  caae,  ia  thia,  «  TJua  ii^fideli  who  do  not  htUooo 
in  a  Qodt  or  if  tkoy  do,  do  not  think  that  he  wiU  oither  roward  or  funiol 
them  in  the  world  to  conuy  cannot  be  witneoeee" 

That  an  infidel  who  believea  in  a  God»  and  alao  in  rewarda  and  puniih* 
menta  in  a  future  state,  may  be  a  witneaa,  ia  admitted  in  all  the  authoritiea, 
(except  in  Co.  Litt  6  b,  which  ia  certainly  not  law  at  thia  day,)  and  the 
question  now  ia,  aimply.  Whether  a  nutn  believing  tn  a  Cfpd,  and  in  rewardo 
and  puniohmonto  in  thio  world  only,  may  be  a  witnesa. 

In  the  caae  of  Jaekoon  v.  Chridley,  the  witneaa  had  declared,  not  only  thai 
he  did  not  believe  in  a  future  atate  of  lewarda  and  puniahmenta,  bat  that 
when  he  died  there  waa  an  end  of  him  $  that  man  was  like  the  beaati,  and 
that  he  knew  of  no  being  superior  to  man.  Here,  then,  waa  a  complete 
atheiat ;  one  who  did  not  feel  any  reaponaibility  to  any  superior  being.  Cer* 
tainly,  auch  a  man  could  not  be  allowed  aa  a  witneas ;  and  the  opinion  de- 
livered on  the  point  in  question,  waa  not  called  for  in  that  caae.  If  the  wit- 
ness had  believed  in  the  Supreme  Being,  and  in  a  reiponaibility  to  him  for 
hia  aotions,  either  in  this,  or  a  future  state,  the  case  would  have  been  alto- 
gether different  But,  in  order  to  preoent  the  prectae  point  in  question,  a  wit- 
neaa must  be  offered  who  believes  in  a  God,  and  in  puniahroent  by  him  in 
thia  life  only.  Ought  a  man  with  ouch  a  creed,  in  other  respects  competent, 
£o  be  a  witness  ?    This  is  the  question. 

The  cases  reported  in  Strange,  1104,  and  Leach,  64,  do  not  appear  to  me 
to  touch  this  precise  point  at  all.  Neither  do  any  of  the  opiniooa  reported 
in  the  great  case  of  Omiehund  v.  Barker,  except  that  of  Chief  Justice  WllIesL 
tmfortunately,  his  opinion  is  differently  reported  in  Atkyns'  and  in  Willes* 
Heporta.  And  it  would  seem  that  the  writers  upon  evidence,  since  that  case 
waa  decided,  have  generaUy  followed  the  report  of  Atkyna,  which  waa  pub- 
lished long  before  the  publication  of  the  opinion  of  Ch.  J.  Willea,  from  hia 
own  manuacript ;  and  it  is  evident  that  Atkyns  must  nave  reported  from  hia 
own  notea  of  the  opiniona  delivered  in  that  case,  because  he  has  given  that 
of  WiUes  rather  looaely,  and  materially  variant  from  the  one  left  by  that 
learned  Judge  in  hia  own  handwriting. 

Ab  thia  opinion  of  Willea  appears  to  have  been  relied  upon  by  all  the  law 
writers  upon  the  subject,  aa  well  as  by  the  late  Chief  Justice  in  the  case  of 
Jaekoon  v.  OridUy,  it  becomes  highly  important  to  know  what  it  was,  aa 
delivered,  and  preaerved  for  future  times  by  himselfl 

Thia  opinion,  as  reported  by  Atkyns,  (1  Atk.  45,  and  in  ed.  of  1781,  p. 
55,)  was  this :  **  And  though  I  am  of  opinion  that  infidels  who  believe  a  Giod 

■ 

and  future  rewards  and  puniahmenta  in  the  other  worid,  may  be  witnesaea,, 
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yet  I  atn  dtuAf  d  opiitltai  fliat  if  they  dD  not  beli«Te  ft  G«d,  or  Mmwi 
traidi  uid  jnmiiihmtfatt,  tk^  oaittit  nM  tor  be  tdmitted  »  wltMMi.* 

In  the  oprnkni,  ■•  repotted  in  WiUen'  Reports,  uid  wfaieb  appeantollt 
■eriouB,  learned  and  elaborate  one,  the  Chief  Jortice  laya  down  (p.  S45)  thi 
M«iipeiitb«p«totliiq«ieilh«)  ••And,  t^eMfofft,  Mtfaliit  iMtllMkti^f/ 
m  fM,  and  flhit  he  win  rtMfmd  tM  fMtUik  iu  mMiriMg  U  m  deMrtt^b 
HeMiatf  li^rfByftnlMditaliktffheeiatlL''  ASldnlie«tyt,(p.SlD"Ii' 
fidela,  (if  any  ■nch  there  be)  whd  «Kh«r  do  ttot  befievt  n  Cod,  or  if  l^f  ^ 
«o  nM  thibk  UmI  he  win  either  teWifd  or  p^nitt  them  in  Ot*  wfii «  a 
lh«  iMxt,  Manoc  be  witneMtt,**  &<s.  And  to  make  it  clMur,  beyond  t  Ml, 
that  he  doea  not  mean  /uhife,  he  iay«,  by  way  ef  iNnatntion,  (pp.  fM,  1.) 
«« 0«ppathif  aa  faMel,  who  believee  a  God,  and  that  h»  will  M#ald  uA^ 
MtkHkOU  \Bmlit  b«t  doei  not  beHove  a  Mmrt  ftlaCe,  be  enniMd  m  In 
•ifh»  (*a  I  thbk  he  may,)  and  on  the  Mhef  aide,  to  eontfndkt  bfan,  t  diii- 
tfam  b  examined,  who  beU«te«  a  fhtnra  atste,  andthntheihanbepoiM 
fai  the  next  worU  aa  well  ae  in  this,  if  he  deee  not  alrear  to  the  traduItkU 
HMKt  th»  enme  »ttd»  o«f1it  tot  lo  te  given  td  an  inHdel  no  te  a  tluMn«b* 
#Htte  he  li  piafaily  Met  nndet  eo  eumf  tn  fll>U|fati«L'* 

Fmn  the  ibregeln|r,  It  ii  evident  to  me  that  Atkyna  haa  net  dtoerindd 
Itfeely  tn  tepettin|f  the  epfaiion  Whieh  baa  been  fto  mnefa  feied  vpm;  vkl 
llinbtpMiendedthiitaayerih^epEiiioni  df  the  ether  Jndgea  in  thanv 
MaeteMli  Ihie  pelntatnQ.  And  npoa  the  whole,  I  eauMrt  botjfiflldnf 
^mvletioH,  that  aoeoidiBg  te  the  taw  en  laid  A»wn  by  Ch.  J.  WHIM,  H  iiii 
aecemery,  hi  order  to  render  a  man  n  eemfMfmr  witneae,  that  be  AnUb- 
Keve  any  thin;  mere  fhan  that  thera  li  a  Bnpreme  Beinip,  and  thatln«i 
Mwerd  and  pnniih,  either  hi  tfab  or  m  n  Ibtnre  Ulb. 

Jewe,  MahOBwdiBi  and  ifindeee,  have  att  been  admitted  m  wiUmni'* 
Knitted;  and II WdM fteem  nnehriiftitiiae  weUiiinnjttit,8oto«it<Bdii 
mle  m  this  oonntry,  as  to  ezolnde  theoe  ^hlMaas  Who  bellefeiiMf  ii| 
flitnm  state,  end  talvation  tte»n^  Jeen^Cbtkt,  and  fat  pwikbiMrtth  ft* 
weild.  tfaMi^  net  hi  the  nest 
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m  MAT  TBBMf  1834,  DT  TBI  lOftlT-Daim  TIAA  OV  00ft 


f«* 


Tbb  Ovbiweers  of  tbe  Poor  of  the  towa  of  Broosra- 
YEN  agaifi9t  tbe  Otejuess  of  the  Poor  of  the  town  of 
SouTBox.p. 

The  people,  &;c.,  to  J.  S.,  N.  P.,  and  J.  P.  O.,  Esquires,     coitionn  t« 
three  of  the  Judges  m  the  Court  of  Common  Plea&  9Rd  Jus-  Sl^aerai    wtm* 

°  mooM    to    re- 

tices  of  the  Court  of  General  Sessions  of  the  Peace,  in  and  move  proceed- 
for  the  county  of  Suffolk,  Greeting :  Whereas  an  appeal  ^^^^  ud 
was  lately  brought  and  heard  in  our  Court  of  General  Ses-  ?omu  decided, 
sions  of  the  Peace,  in  and  for  the  said  county  of  Suffolk,  ment  ^  ' 
held  before  you,  from  an  order  made  by  J.  R.  &  B.  W.,   ^^^  ™"J 

_^  ooniDiT     Wito 

Esqs.,  two  of  our  Justices  of  the  Peace  in  and  for  our  said  rach  a  wnv, 
coupty,  adjudging  that  the  settlement  of  J.  and  P.,  his  wife,  ^^dJSjI^^* 
and  A-  their  daughter,  was  in  the  town  of  Southold,  in  the  tho'  they  may 
said  county ;  and  directing  their  removal  from  the  town  of  ^  a  caw. 
Broekhaven,  in  the  said  county,  to  the  said  town  of  S.,  in  «  ^^  1^^^  ^ 

^  foiei  toil  coart 

which  said  a^)eal  the  Overseers  of  the  Poor  of  the  said  town  wiu     compel 
of  8-  were  appellants,  and  the  Overseers  of  the  Poor  of  the  {J;?|^  ^  ^"^ 
said  town  of  B.  were  respondents ;  and  such  proceedings 
have  been  had,  in  the  wd  appeal,  that  a  judgment  qr  order 
has  been  pronoonced  and  given  in  our  said  Court  before 
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NEW  YORK|  you,  against  the  said  lespondents ;  and  we  being  vdUng 
M>y,  1824.    ijjjj  certain  reasons,  that  the  record  of  the  said  proceedinp 
Owmetn  of  and  judgment  should  be  certified  by  you  to  our  Snpieiu 
roo^  van    q^^^  ^f  Judicature,  do  therefore  command  you,  that  you 
Owwww  of   gend,  under  your  respective  seals  the  record  of  the  said  pro- 
ceedings and  judgment  or  order,  with  the  process,  pleadings, 
evidence,  objections  made  thereto  on  the  hearing  of  the 
said  appeal,  and  other  things  touching  the  same,  to  our  Jos- 
tees,  &c.,  at,  icc.j  on,  d^c,  in  as  full  and  ample  a  mannei 
as  the  same  remain  before  you,' together  with  this  writ,  thai 
we  may  further  cause  to  be  done  herein  what  of  right  ought 

to  be  done.    Witness,  &c. 

Farlie,  ^-c,  QTb. 
S.  B.  Strongj  Attorney. 

This  writ  was  allowed  by  Mr.  Recorder  Riker,  on  an  af 
fidavit  of  Mr.  Strong,  counsel  for  the  respondents  in  the 
Court  of  Sessions,  detailing  the  commencement  of  the  cause 
there,  the  evidence,  points  made,  and  the  decisions  thereon, 
with  the  order  of  the  Sessions  quashing  the  order  of  removal; 
and  the  Court  below  made  a  full  return,  embracing  the  par- 
ticulars to  which  the  affidavit  related.  The  affidavit  did 
not  show  that  the  Sessions  had  stated  a  special  case,  andfo 
this  cause, 

D.  Robert  now  moved  to  quash  the  certiorari  and  retnrn. 
He  said  the  practice  of  submitting  to  this  Court  questions  of 
law,  arising  upon  evidence  given  at  the  Sessions,  depended 
on  their  stating  a  case  voluntarily ;  but  this  Court  will  not 
compel  them  to  do  it.  The  Sessions  are  an  inferior  jurisdic- 
tion, proceeding  summarily,  as  to  which  the  general  role  is 
that  they  are  not  bound  to  send  up  any  matter  upon  certio- 
rari, except  their  process  and  record  of  judgment  Such  is 
the  rule  in  England  as  to  the  Quarter  Sessions ;  and  the 
statute,  (1  R.  L.  285,  s.  18,)  requiring  the  Court  of  Sessions 
in  the  city  of  New  York  to  state  a  case,  upon  certioraiit 
strongly  implies  that  no  other  Court  of  Sessions  is  bound  io  do 
this. 

To  show  when  certiorari  lies,  and  its  nature  and  object,  be 
cited  1  Ld.  Raym.  469,  680 ;  1  Salk.  144 ;  2  Bun.  1042. 
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iind  to  show  when  the  proceedings  of  summary  jorisdic-  newtorKj 
tions  may  be  reviewed  on  the  merits,  he  cited  Burr.  Sett    May,  leai. 
Cas.  64,  77,  278,  464;  3  John.  Rep.  23^;  1  T.  R.  766 ;  2       Gnen 

Burr.  1040.  Beakmaii. 

I 

But  the  Courts  without  hearing  Mr.  S.  B,  Strongs  who 
was  to  have  argued  against  the  motion,  said  that  the  con- 
stant practice  of  this  Court  is,  to  require  the  Sessions  to  state 
the  evidence  and  points  of  law  in  their  return.  And  though 
this  is  denied  in  England,  and  rests  upon  the  will  of  the 
Court  below,  as  Mr.  Robert  had  insisted ;  yet,  in  this  state^ 
if  the  Sessions  should  refuse  to  make  such  a  return,  this 
Court  would  compel  them  to  do  it,  by  a  rule.(a) 

Motion  denied  with  costSk 

Savage,  Ch.  J.  was  absent. 


(a)  Mr.  Strong  informed  me  that  he  relied  for  hie  practice,  in  thk 
cutirely  on  what  the  Court  aay  in  8vo€tt  ▼.  TA«  09er§een  of  <A«  Poor  of 
tho  Unon  of  CUnton,  (3  John.  Rep.  23,  2S.) 


Gresn  and  Matthews  against  Beekman  and  others^ 

owners  unknown. 

In-  partition.  Story  moved  that  moneys,  paid  into  Court 
for  the  use  of  owners  unknown,  pursuant  to  the  statute,  (sess.  money  paid  in- 
36,  ch.  100,  s.  7, 1  R.  L.  611,)  be  paid  over  to  two  persons  Jj  o'lIISl™'^ 
who  claimed  it.  He  produced  proof  that  the  proper  notice  known,  paid 
of  the  motion  had  been  given,  and  because  the  sum  claimed  Jma,***wah^t 
by  each  was  small,  being  but  about  $226,  and  it  appeared  «q?»nn?  «- 
that  the  claimants  were  men  of  large  fortunes,  the  Court  did  fund,  aa  proril 
not  require  the  security  to  refund  which  they  are  authorized  f^^^ssj^^ch! 
by  the  statute  to  demand  in  their  discretion.  ioo»  a.  7/1  R. 

L.  511,)  H  ap. 

Rule  accordingly.      u!^m  claim! 

ed  waa  amall, 

Savage,  Ch.  J.  was  absent  «<*  *•»•  «w»- 

•nta  wealthy. 


Sm  CAUB  IN  THE  WnXME  OOUIT 

May,  ISM. 

AmmymouB.  Jacooic  against  Wakemak  and  o^ern 

Abfenee  of      At  the  last  term,  the  plaintiff  had  stipulated  to  try  thii 

fa^^lr"bSSl  ^^^  »*  *'»®  ^^^  n*^^  ^^«5^^  Court  in  the  city  of  New 
neM,  not  ai-  Yofk :  and  not  having  done  so, 

lowed   M    an 
excun  for  not        ^^ 

goin^  to  trial,      W.  Shsson^  BOW  iDOTed  for  judgment  as  in  case  of  noo- 

punaant  to  a    ^^ 
■tipulation.         ■"**• 
Otherwiaoof 

^h^TnoTitr!     "^^  ^^'^i  totttra,  ariced  hntTs  to  stipulate  again,  oo  tk 
bifi  accident     grouud  that  ttie  plaintiff^  counsel  being  abseol  on  profei- 
sional  business  at  Albaay,  when  the  Circuit  was  holden  it 
New  York,  the  cause  fiould  not,  for  that  reason,  be  triei 

Curia,  We  never  Jraceive  this  as  an  excuse.  The  &r- 
tkest  we  have  gone^  as  lo  the  non-attendance  of  couoad,  9 
Co  aflk>w  the  excuse,  if  their  abeedoe  arise  fiom  skkneHiOr 
other  inevitable  cause. 

Motion  granted.(s} 
Savage,  Ch.  J.  was  absent 

(«)  Cow«n*a  ftep.  167, 8.  C. 


mmmm^mmimm^mmmmammti^mmm^^i 


JUvoiTTMoua. 

Tho*  a  de-  Demurrer.  A  Copy  of  a  demturer  to  a  declaratiou  hi' 
£  signed"'  by  ^^^^  sierved  on  the  plaintiff )b  attorney,  which  was  not  sigsed 
counteu  yet  if  by  counsel ;  but  the  plaintiff's  attorney  signed  an  admissjon. 
•igaed,  and  the  that  he  had  been  served  with  a  copy  of  a  demurrer^  and  a 
Z^^^^  wo^tcc  of  the  rule  to  join  in  demurrer.  He  afterwards  vent 
ingierred^gn  on  and  toidc  R  dsAiult  for  Want  of  a  plea,  on  the  ground  that 
tluu  ie   jUw  the  demurrer  was  not  signed  by  counsel. 

iMn      mrved 

with  a  dtmmMner,  Suf.,  tfab  m  a  waiyer  of  the  defect,  and  ha  cannot  txeat  H  m^vSStf 
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P.  TF.  J3aic/(^;  moved  to  set  this  default  aaide.  vibvtboik^ 

J.  JEfoy/,  contra,  said,  the  demurrer  not  bemg  signed  by    i^^sm^wm 
counsel,  was  a  nuUity* 

Raddif.  It  dees  nai  Ifa  wiik  the  plaintiffs  atto^rvof  to 
my  Hua,  aiier  he  has  adioltlad  the  servioe  of  a  denuuffF.  It 
is  a  vaiTBr  of  the  ite&^L  The  admission  impwis  a  perfect 
demuirer,  and  die  defendant's  attorney  diould  not  aAe^- 
waids  be  eatn^ped  by  its  being  eoDsid^ed  a  nuUity ; 

Aiid  of  this  opioioii  vna  tb4  Churt;  and  they 

Granted  the  motion,  with  costa* 


AxroimfOVB. 

Chr  enoTj  biought  from  the  Coluoibia  Common  Pleaa^  th# 
judgment  was  affirmed  in  this  Goar^  and  4mU0  eo9^s  had  ^usA^f*^^! 
been  taxed  as  well  as  iniere$L(^)  by  vay  of  damages,  fox  "^^  ?i^  « 
delay  of  execution  I  snanow>  tfaio  pUintiff  is 

«litiUeilb9thto 

i?.  Williams  moved  for  a  re-taxation  upon  this  ground,  ^Si  *  iscmi! 
among  others.  He  said  the  party  was  not  entitled  both  to  ^y  **7^  ^ 
<2au&2^  i^o^/j  and  damages^  for  the  delay.  Double  costs  are  la^  nf  ^xeoii^ 
the  penalty,  and  if  the  party  elect  these,  he  waives  the  **iJt^,^  t„. 
damages.  ^i  with  tiM 

ft.  /.  Welh^  contrs,  said  Hie  statute  (sees.  36,  ch.  96,  s. 
13  and  14,  1  R.  L.  346,)  is  explicit  io  gi^ng  both  ;  that, 
consequently,  the  election  of  one  was  not  a  waiver  of  the 
other; 


And  of  this  opinion  was  /4s  Cowrt 


Motion  denied. 


(a)  Vi<L  3  DonL  Pr.  1168 ;  5  Tannt  656,  658 ;  6  id  117,  346 ;  7  id.  14, 
344;  Tidd,  1919, 1330,  1331,  and  other  caiM  oitod  in  3  DanL  P^.  1168, 
1169,  as  to  the  caaea  in  which  intenat  ia  allowed,  on  affinning  judgment 
liaJiw. 
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NEW  YORK, 
Mmy,  1834. 


Lawroneo 

T. 

Dickemon. 


Lawrence  against  Dickenson. 


Suit  ii  re-      H.  B.  Davis,  for  the  defendant,  moved  to  stay  proceed 
moved    from  |q<>s  until  the  costs  of  a  former  suit,  for  the  same  cause,  were 

common  pleas       ^ 

by  habeas  cor-  paid.  The  former  suit  was  between  the  same  parties,  and 
piaiiitlff **  nei-  coDMnenced  in  the  Court  of  Common  Pleas,  and  remoTed 
iecta  to  declare  by  the  defendant  into  this  Court.  Two  terms  having  e* 
terms,  and  the  lapsed  after  he  had  put  in  special  bail,  the  plaintiff  then  pro- 
defendant  af-  carded  to  declare,  but  the  defendant's  attorney  refused  tote* 

terwards  refii-       .  ,     ,         . 

■es  to  receive  ceive  a  declaration. 

a  declaration ; 
then  the  plain- 
tiff brings   a      D.  Rtissellj  contra,  could  not  conceiye  upon  what  gnMmd 

hera^for^the  ^^  defendant  expected  to  succeed  in  his  application, 
nme  cause.  Wherever  proceedings  are  stayed  till  the  costs  of  another 
not  stay  pro-  suit  are  paid,  the  defendant  should,  at  least,  be  entitled  to 

liS'^t"'  tiu  ^^®i^^>  ^^^  *®  plaintiff  bound  to  pay  them.     Here  is  no 

the  costs  of  the  thing  like  vexation  in  the  conduct  of  the  plaintiff  He  offer- 

^;^|^*^j0  ed  to  proceed  in  the  first  suit,  but  the  defendant  prevented 

defendant  re-  him  by  taking  a  ground  strictly  technical,  and  is  no  more 

moves  a  cause         ...  .         ,  ^  .       /•  ...        .     i 

by  habeas  cor.  entitled  to  receive  the  costs  of  the  first  suit  either  in  law  or 
^ntm  d^  justice,  than  if  they  had  been  already  paid  to  him. 

not  follow  him 

SL^urt°*he  Davis  admitted  that  the  plaintiff  would  not  have  been 
is  not  bound  to  liable  to  pay  the  costs ;  that  is  to  say,  the  defendant  could 
not  have  had  execution.  But  having  brought  a  second  suit 
for  the  same  cause,  for  this  vexation,  the  Court  will  exerdn 
their  power  of  staying  proceedings  till  the  costs  axe  paid. 
The  defendant  has  no  other  remedy. 

Curia.  Here  is  nothing  like  vexation.  The  plaintiff 
offered  to  proceed  with  his  first  suit,  but  you  prevented  him 
by  refusing  to  receive  a  declaration. 

Motion  deniedi  with  costs. 
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KEWYOR^ 
May,  1894 

RooMvelt 

T. 

Dais. 

Roosevelt  against  Dale,  executrix  of  Fulton. 

This  cause  being  noticed  for  trial  and  inquest  on  the  16th  p^^  ^^  ^ 
March  last,  (for  the  New  York  circuit,)  the  attorney  for  the  raediaiidmar. 
defendant,  before  the  inquest  was  taken,  made  and  filed  with  tb^iairVhul 
the  Circuit  Clerk  an  affidavit,  stating  that  neither  of  the  de-  ^  ;»?*  > 

^  noticed  in  Um 

fendants  were  then  in  the  city  of  New  York,  as  he  was  in-  aubieqaent 
formed  on  inquiry,  and  verily  believed  to  be  true ;  and  that,  SSTdfidaJlta 
as  he  had  been  informed  by  them,  and  verily  believed,  they  notices,    &^, 
had  a  good  and  substantial  defence  on  the  merits.    The  ^^mg  to  the 
notice  of  trial  and  inquest,  was  served  the  3d  day  of  March  ®J«i?'*    **"• 

*  of  the  came. 

last  The  affidavit  was  entitled — ^  Supreme  Court,  u  they  treat 
Charles  Augustus  Dale  and  Harriet,  his  wife,  which  said  ^^""^^^ 
Harriet  is  the  surviving  executrix  of  the  last  will  and  we  defective ; 
testament  of  "Robert  Pultonj  deceased,  ads.  Nicholas  L  the  mairtage 
Roosevelt.^  But  the  action  was  brought  against  Mrs.  Dale,  ^  mentiooed 
alone,  as  executrix  of  Mr.  Pulton,  before  her  intermarriage  men  deMsrip- 
with  Charles  Augustus  Dale,  which  took  place  before  the  J^^^^'^^'JIi 
cause  was  noticed  for  trial.  /mm. 

The  plaintiff  in  noticing  the  cause  for  trial,  entitled  it  ^^J[*   *" 


thus :  "  Nicholas  L  Roosevelt  v.  Harriet  Fulton,  {now  entiUed  fai  two 
Harriet  Dale,)  surviving  executrix  of  Robert  Pulton,  whlo?'^waa 
deceased^  n^^y»  ^^ 

In  the  affidavits  for  this  motion,  the  cause  was  entitled  wiongiy  itat- 
in  both  these  ways,  so  that  it  appeared  at  the  head  of  the  ^^^  ^^^ 
affidavit  as  if  there  were  two  causes ;  under  which  the  affi-  eeeded  to 
davits  began  in  this  manner :  "  C  O.  attorney  for  the  mmm,  in  the 
defendants  in  the  above  catise  /*  and  they  spoke  of  the  ^^^^^ 
cause  m  the  singular  number  throughout ;  as  the  said  mfficient 
cause,  or  the  above  cause.  ,^  affidavit 

'  of    merits    to 

In  order  to  prevent  the  inquest,  a  copy  of  the  affidavit  for  prevent  an  in- 
that  purpose,  had  been  served  on  the  plaintiff's  attorney,  ^^^  ^^^ 
the  day  when  it  was  filed,  pursuant  to  the  general  rule  of  ^^Sf^  ^™> 

loOSf  if  nadfl 


BeVt  ■hoald  eontafai  a  good  exeoae  for  ila  not  being  made  by  the  defendant 
Tho 


by  tb«  attnr^ 


agh  not  teehnieaily  a  party,  yet  one  who  marriee  a /mm  defendant  pending  tiM  aotioiii 
jf  ■nbatantially  a  defiNidant,  and  may  aoeordingly  miJie  ao  aflUUTit  of  maritn. 
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VEVTOBKi  November  ternii  1808,  and  an  affidavit  of  C.  H.  Dale,  with 

May,  1884.    ^  double  title  as  above,  had  also  been  served  as  one  of  the 

)loMeT«U     papers  for  this  motion,  in  which  Mr.  Dale  swore,  "  thai  He 

Pij^        defendants  in  the  above  cause  have  a  good  end  stibstantial 

defence  upem  the  meriU  in  said  cause  us  this  dspatmti  is 

cutvised  by  their  counsel,  and  verily  believes  to  be  true  f 

and  that  be  left  the  city  of  New  York,  for  his  lesidnaee  ic 

ia  Columbia  ootuty,  on  the  17th  day  af  Apii^  last,  and  dM 

not  return  to  this  city  untU  the  38th  day  of  tho  same  mootlt 

The  trial  had  been  stayed  by  an  injnnctioa  from  Cbancety 

till  the  2l8t  of  April  last 

kfL  inquest  having  been  tabsn  in  the  cause,  out  of  ils 
order  on  the  calendar,  (on  the  22d  of  April,  lo  wfiioh  tims 
tha  Maroh  circuit  had  continued,)  uiidor  the  said  rule  of 
November  Xexvt^ 

d  (jfraham,  aow  moved  tbatii  be  sot  aside  {(xjneguisa* 
ity. 

J,  I  RooseveUi  Jun.  i^nd  &  Jbnsa,  coatra,  abjeclad  (M 
t(ie  affidavit  to  prevent  the  inquest  was  dtficetiw^    1.  Be- 
cause wrongly  entitled.   Dole  is  no  paity  to  the  sutt»   Who? 
Si  feme  de&ndant  marries,  pending  a  soil,  it  does  noiehai^ 
to)  Mmr  the  pisoeeadings^a)    She  cannol  by  hm  own  i^l  eieate  aa 
Jm.  323.'ml  abatement.    No  person,  not  named  in  the  reeord,  can  bs 
?*  ^'^D  f^  "'^  ^  ^^  witheuta  scire  facias.    There  beimg  ne  such 
Abtttmcnt,  h  cause  in  Oonrt,  the  aflidavit  was  a  nullity.    The  reasoo  i% 
t!  UundSTit  ^^^  ^  vo^d  oot  be  made  the  basis  of  an  indictnenli  if  ub^ 
Eart,  531.    1  true.    A  scire  facias  is  founded  upon  some  matter  of  saoon^ 
^  T'vT^  ^t  there  is  no  record  until  judgment ;  and  siiiee  the  late 

81L*'  ^  i2l  *^^^^^(^)  ^^^  i*  >*^  ^^^°  ^^  ^™  wilAe)  How  thee 
Raym.  1S8&  could  the  husbaod  have  been  made  a  paityt  wen  if  As 
fni^tj^  plaintiff  bad  wished  it  ? 

78*  ^'  2,  Admitting  the  title  to  have  been  suffioient,  the  afidavit 

eh.  35sT4.  *  should  have  boen  o^ade  by  one  of  thedeiendants.    The  exr 

{e)  AuA  ?i<t  ruse  that  they  were  not  then  in  the  city,  W4S  not  a  valid  ons^ 

Byni£«,      9  The  notiee  of  inquest  had  been  served  mwe  than  sv^en 

Joiui.387.       greeks,  and  the  Court  had  been  in  sessien  mom  thaa  fivs 

weeks.    Why  was  not  their  affidavii  propused  dttriag  thai 

time  ?  ,  They  might  have  made  it  in  Columbia  county,  ss 
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well  as  in  New  York.    But  eren  if  their  presence  in  New  vsw  vori^ 
York  was  necessary,  Dole  admits  that  he  did  net  leave  this        ^^^^, 
city  until  the  17th  of  April ;  more  than  a  UKMith  after  the     BooMvtti 
opening  of  the  OuxL  Hil^ 

3.  Neither  of  the  titles  of  Mr.  Dale^  affidavit  is  eoneet< 
One  is  not,  for  the  reasons  already  staled ;  the  other  is  nel 
because  it  does  not  conform  to  the  record.  *^  Now  Uanlei 
Dalei"  is  a  matter  in  paU^  which  Cannot  be  judidaliy  known* 
BesideSi  it  is  not  stated  that  Charles  Augustus  Dale  ever  maj> 
Tied  Mrs.  Fulton.  This  fact  cannot  be  noticed  by  the  Court 
ex  (^fftcio. 

4.  Dale  being  no  party  to  the  suit,  the  affidavit  should 
have  been  made  by  Mrs.  Fulton,  the  real  defendant 

CuruL  The  objection  to  the  affidavits  for  the  motion,  is 
not  well  taken.  The  title,  "  Harriet  Fulton,  (now  Harriet 
Dale,"  &c.,)  is  substantially  true.  It  is  correct  unless  the 
addition  of  "  mnv  Harriet  Dcde^  vitiates  it.  This  purports 
to  be,  and  is  in  fact,  mere  matter  of  descriptim,  and  it  msy^ 
with  the  other  title  of  a  cause  which  does  not  exist,  be  re« 
jected  as  surplusage. 

But  the  affidavit  to  prevent  the  inquest,  was  defective  for 
two  reasons.  One  is^  that  it  contains  no  sufficient  excuse 
for  being  made  by  the  attorney,  and  not  by  Dale,  or  his  wife. 
The  affidavit  of  merits  by  an  attorney,  even  to  prevent 
an  inquest,  is  not  properly  receivable,  unless  a  reasotl^ble 
excuse  is  furnished  for  omitting  the  defendant's  affida- 

But  this  affidavit  was  not  properly  entitled.    The  autho-  ^V^*  ^'"^ 
rities,  cited  by  the  counsel  for  the  plaintiiT,  fully  and  clearly  ui.   Omk  t 
establish  that  where  a  feme  sole  marries  pending  the  suit,  £^'^    ^^ 
this  does  not  affect  the  form  of  the  proceedings.    No  notice 
is  taken  of  it,  but  the  suit  goes  on  as  if  no  marriage  bad 
taken  place. 

The  inquest  is  regular,  therefore,  and  ihe  only  question  is 
whether  the  subsequent  affidavit  is  regular,  so  as  to  warrant 
setting  aside  this  inquest  on  terms.  In  relation  to  this  it  is 
objected  that  Dale  is  not  competent  to  make  the  affidavit, 
because  he  \b  not  a  party.  And  the  promises  are  undoubt- 
mStf  tme»    Be  is  Bot  techiiicaUy  a  pmty,  and,  tlMefai6|  is 
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HEW  YORK|  not  treated  as  a  party  upon  the  record.    But  in  other 
May,  1884    p^^jg^  ^jj  eminently  so  far  as  interest  is  concemed|  he  is  a 
Jmekion      party  with  his  wife.     Whatever  affects  her,  affects  him 
Mathtt.      equally.    On  recovering  judgment  against  her  he  may  be 
made  an  actual  party  by  a  scire  faciciSj  and  in  this  manner, 
be  subjected  to  execution.    Being  substantially  a  party,  we 
tliink  he  is  to  be  received  to  make  an  affidavit  of  merits,  con- 
sistently with  the  rule  which  requires  this  to  be  done  by  the 
party.    LiCt  the  inquest  be  set  aside,  on  payment  of  costs. 

Rule  accordingly. 


Jackson  ex.  dem.  ITClelan  and  others,  against  Mather. 

Unneeeflnry  Appeal  from  the  taxation  of  costs  in  ejectment,  and  ver- 
T^k^  ^6a  ^^^  ^^^  plaintiff,  on  which  a  case  was  made,  and  judgment 
intoac8M,tbo*  thereon  for  the  plaintiff.  In  making  up  the  case,  (which 
judge  on^Mt-  ^^  ^^^^  ^7  ^®  plaintiff,)  several  written  evidences  of  title, 
iNf  ^j;«  ««^»  as  patents,  deeds,  and  field  books,  were  inserted  tbereia 

were  dieailow-  *      ,  ,  ,  ,  t  •  **• 

ed  in  tazatioii.  verbatim  ;  and  on  taxmg  the  costs,  the  taxmg  officer  re- 
dn^of  lubH  ^"^  ^^  allow  for  copying  these,  as  he  deemed  them  not 
poena  and  tab-  necessarily  incorporated  in  the  case,  though  they  were  al- 
jowcS!'  though  lowpd  to  be  inserted  by  the  Judge  who  tried  the  cause,  by 
■everai    «i-  whom  the  case  was  settled. 

Certified  CO-      He  also  refused  to  allow  foi  nore  than  one  draft  of  suh- 
■ecrata^e  ^f-  P^^^  though  Several  subptBnas  were  issued ;    and  so  of 

fice  taxed.  tickets. 

oopiee  of  He  also  refused  to  allow  the  fees  paid  for  certified  copies 
depoiitioMta-  ^f  ^  patent,  an  act  of  partition,  deed  of  partition  and  field 
lUe,  under  act  book,  and  another  deed  which  had  been  procured  from  the 

the  ui&ny  ^^^  ^***®  Secretary  of  State~$24  36. 
of  witneaMi,      He  also  refused  to  allow  for  copies  of  testimony  taken  un- 
455.)  ^  der  the  "  act  to  perpetuate  the  testimony  of  witnesses  in  cer- 

But    there  ^j^  cases,"  filed  in  the  Delaware  Clerk's  office,  and  ezem 

murtheanaf- 

fidaTit       that  pllfied— 99. 

theae  were  ne- 

ceMaryy  &o* 

CSiria.  This  case  is  swelled  to  200  folios,  by  copying  die 
patent,  field  book  and  deeds  in  hoee  verba  ;  when  30  folios 
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would  have  answered  every  purpose.    It  would  have  been  hxwtorh^ 
enough  to  refer  to  these  papers,  without  encumbering  the    M»y»  ^^^ 
case  with  the  entire  instruments.    It  was  in  season  to  ob-      Jackna 
ject  this  on  the  taxation  which  is  so  far  right  gi]^ 

One  draft  is  sufficient  for  all  the  subpcenas  in  the  cause, 
and  so  of  the  tickets.    The  taxation  is  right  in  this  respect 

But  the  charge  for  certified  copies  should  have  been  al- 
lowed.   The  certificate  and  seal  of  the  Secretary  is  made 


evidence,(a)  and  it  is  no  longer  necessary  for  him  to  attend  oi*^*^. 
Court  on  a  subpcena  duces  teaim^  or  commit  the  papers  of  l. ' 
his  office  to  a  deputy,  as  formerly.    The  allowance  comes 
in  place  of  that  which  was  formerly  due  to  him  as  a  wit- 
ness, and  is  highly  reasonable. 

So  also  as  to  the  papers  for  perpetuating  testimony  un- 
der the  statute.(&)  The  4th  section  of  that  act,  it  is  true,  (h)  SaM.  36, 
declares  that  the  parties  may  take  copies  at  their  own  ex-  j^  4^ .  ^^ 
pense,  and  would  seem  to  imply  that  this  should  not  be  taxed ;  "^  Jaekmn  v. 
but  as  to  evidence  taken  under  that  statute  in  a  suit  already  Cowon'a  Bep. 
pending,  there  is  nothing  to  negative  the  allowance.  ^^ 

Rule.  That  the  costs  in  this  cause  be  re-taxed ;  but  the 
taxation  is  confirmed  except  as  to  $24  35,  for  copies  of  re- 
cords from  the  Secretary's  office,  and  the  siun  of  $9,  for  copies 
of  testimony  perpetuated,  and  that,  as  to  those  items,  the 
same  be  allowed,  on  filing  an  affidavit  that  the  said  copies 
were  necessary  on  the  trial,  and  that  the  plaintiff  has  paid 
for  the  same  the  amount  charged.(c) 

(c)  See  Jaekmmr.RMtf  (18  John.  336,)  aeo. 


Jackson,  ex.  dem.  Loomis,  against  John  Stiles,  Whits, 

tenant. 

H.  B.  Davis,  moved  for  leave  that  the  tenant  enter  into  a  vp^  ^^^^  ^^ 
special  consent  rule.  He  read  an  affidavit  of  the  tenant  thus :  tenant  to  enter 

into  a  epeeial 
oonient  mle  in 

an  action  of  ejectment,  aa  a  tenant  in  common,  he  most,  at  leaat,  awear  that  he  elaima  ae 

tenant  in  common. 
That  he  beiievee  the  action  will  inyolTO  a  ^eation  between  tenants  in  oaimiNii«  ii  not 

enough. 


tft  GMB  OC  THB  SCTIBMB  COmET 

jwwvoag,  ^ikBtf  as  ha,  thk  depomnt,  verilf  bditf«fl^  thnr 
**y'  ***^   will  iavohre  a  qseitioa  bet wesii  teamtB  m  ooomum*' 


T.  Sa^tage,  Ch«  J.    He  should  swear  that  be  is  a  tanani  in 

oommoD. 

Ikm».  It  is  a  question  of  law,  whether  be  is  so  or  not 
He  oaQ  do  no  moee  ttian  atate  his  belie£ 

SUtage^  Ch.  J.  He  can  take  the  adriee  of  oounseL  Ax 
leasts  he  must  swear  that  he  claims  as  a  tenant  in  comnvML 
That  he  believes  the  ejectment  will  inyolve  a  questioa  be* 
tveen  tenants  in  common  is  not  enough. 


/  A.  CeUioTi  opposed  the  motion^    He  eitod  /adbesr. 
£jroM>  (18  John.  998.) 

Metiim  denied. 


Anonymous. 


Motioa  tn  a  CuRi  A,  per  Savagr^  Ch.  3.  Where  a  motion  for  a  new 
Sngniarity  ^'  trial  is  foonded  both  upon  irregularity  and  newly  diseovend 
*^«tt»r^^  *■•  evidence^  it  is  an  enumerated  motion.(a) 

denoe,  if    an 

cnqmeratod        j^fni  die  oomMel  haWttg  moFsd  file  msitter  asa  non-eno- 
BMtaled  iMtioD)  the  papers  were  returned  wittioul  fiullMr 

consideration. 

(a)  Vid.  JI«ffit«nT. /MMt,lGiliiB0'B«p.SS;  fVAre  ^  Ml$9grw.Stmf 

4  John.  Bcp.  183. 


PrrcHCE  «gqe&y^  Pisaca. 

rtioimri     ^*  L.  Yanderhetden,  moved  to  set  aside  a  writ  of  cer 

Yvtumtd     \(f 

tht  JnitlMt  eSModtd  witlumt  eoiti. 
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1824,  which  was  out  ftf  term.    The  Justice  had  made  &  frrvrrctti^ 
return.  ^^f*  '^^ 


l7i3/iaM  APAf<MnU9  ^  Mn  W&oiwarlkj  jim.  ecmtrai 
mored  tcyanieno. 

Cfuria.    We  grant  the  motion  to  amend,  without  costs. 


Bogart 

T. 

BriLkerKr 


ELuURO  rngmnai  Hskat^  ezacutor  of  Pottsb* 

Tub  First  Jodge  of  Ontario  CMimou  Pleas  had,  on  the  Order  for  bin 
13th  April  last,  granted  an  order, absolute  in  the  first  in-  aLXtob'SI! 
stance,  thai  the  plaintiff's  attorney  furnish  a  hill  of  particu*  ^  ^^^ 
lara  in  20  days,  and  that  all  proceedings  on  the  part  of  the  reqnJted  to 
plaintiff  be  stayed  until  such  bill  should  be  furnished.  On  a^^^^^ 
the  16th  Ajml,  Wm.  M.  Olwer^  Esq.  the  plaintiff 'salt<»meyf  nnmm,  which 
requested  the  Judge  to  yacate  this  order,  because  it  was  ^.  »«•  to 
absolute,  whidi  he  declined  doing ;  and  now  I  moved  toast  ^  Order,  tbero. 

fore,  let  aode 

it  aside,  because  it  should  have  been  in  the  alternative,  as  for  ineguiari- 
was  deeided  in  the  fiiat  volome  of  my  leportSi  in  iJrsu;-  ^^' 
star  V.  Sacketty  p.  671. 


Ji  L.  RikfTf  contra. 
Curia.    Take  your  rule. 


Motion  granted. 


BooAftT  mg^rimi  BnimcfiaHOVF. 

Slakbek  in  the  New  York  Oommon  Pleas,  removed  by  ,j^  ^^^ 
habecLS  corpus^  tBtnmable  in  May  term,  1823.  Special  bsal  tormi  within 
was  put  in  on  the  6th  August  last,  and  notice  thereof  given  ^'^  ![if<^^ 

to  declare  on 
a  habeM  carpu  miut  be  reckoned  indoeiTe  of  the  term  at  which  l«il  ie  pnt  in. 

Metlmi  toMimUe  declaration  aerred  after  that  time;  but  beesiiM  the  plamtiff  ahowed 
a  good  ezcoae  for  the  debiy,  the  motion  waa  denied. 

And  ao  tha  plaintiff  doea  not  oftfa/ale/y  loae  hia  light  to  dadan,  thoogh  two  tezma 
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NEVTORKi  to  the  plaintiff's  attorney,  the  next  day.    The  plaintiff  did 

May,  1824.    ^^^  ^j^^  ^  declaration  till  in  February  term,  1824,  so  that 

Bogart      two  terms,  including  August  term,  (when  bail  was  put  in,) 

BrinkozhoC   ^^^  elapsed  since  the  defendant  had  put  in  bail.    On  the 

copy  of  declaration  being  left  at  the  office  of  the  defimdanl's 

attorney,  he  declined  receiving  it.    On  these  facts, 

C.  S.  WoodhiUlj  moved  to  set  aside  the  declaiation,  and 
that  proceedings  on  the  part  of  the  plaintiff  be  perpetually 
stayed. 

He  insisted  that  the  two  terms  after  the  return  of  the  ha- 
beas corpus^  within  which  the  plaintiff  was  bound  to  declare, 
included  the  term  at  which  bail  is  put  in.  (1  DunL  Pr. 
228.  Sheridan's  Pr.  487.  Wyche's  Pr.  290.  2  Archh. 
Pr.  173.  1  Tidd's  Pr.  360.  2  Sell.  Pr.  274.  Cheetham 
V.  Lewis,  3  Gaines*  Rep.  266.  Dre^e  v.  Ehtnt,  Col.  Gas. 
43.  Smith  v.  JameSj  6  T.  R.  762.  aittan  v.  Siaubridgej 
1  Str.  631.  Clark  v.  Harbin,  Barnes'  Notes,  90.)  In  Bank 
of  Orange  v.  Van  Atikin,  (1  Cowen's  Rep.  68,)  bail  was 
probably  not  put  in  before  August  term ;  and  the  only 
question  there  was  as  to  the  manner  of  service. 

D.  Brush,  contra,  contended  that  the  term  of  putting  in 
bail  is  to  be  excluded. 

He  also  read  an  affidavit  excusing  the  delay,  statii^ 
that  the  reason  why  he  did  not  declare  within  two  terais 
inclusive  was,  that  the  late  Judge  Van  Ness,  who  was 
counsel  in  the  cause,  had  a  paper  material  to  enable  him  to 
declare ;  that  the  paper  was  with  Judge  Tan  Ness  at  his 
death.  This  fact,  and  supposing  there  was  a  perfect  under- 
standing between  him  and  the  defendant's  attorney,  and 
also  supposing  that  the  term  of  putting  in  bai^  was  exclusive, 
induced  him  to  delay  declaring  till  the  13th  March. 

Curia.  The  term  at  which  bail  is  put  in  must  be  reckon- 
ed inclusive ;  and  the  plaintiff  was,  in  strictness,  too  late ; 
but  as  a  very  satisfactory  excuse  is  given  for  the  delay,  the 
motion  must  be  denied,  without  costs. 

Motion  denied. 


CF  THB  WTAtU  Cft  NEW  t9UL  fH 

iMMflJIQMHI 

Bkmtvii  agutitut  HdMon. 
X IL  Lawrj^hcb^  omTed  te  eel  amde  tfi^  verdiet  and  Ibi  ,.  "^^  "fP^ 

'  -'I  tK>n  of  the  ju- 

a  Mv  triali  r«  Ihe  gmtind  of  tha  miseolkluel  €€  tfl9  junr^  ry  after  ame- 
who  agreed  upon  their  verdict  while  the  Court  were  at  din*  vcMUjUb  not  a 
ner,  and  without  the  consent  or  knowledge  of  either  party,  <?«»  *>'  ■«*- 
dispersed  alid  obtamed  their  own  dinners,  and  returned  into  r^SaitL  ^ 
Ck>urt  at  the  opening  thereof  in  the  afternoon.  th^'*'*^'   ^ 

■lighteet  enepi- 

J.  A.  Collier,  contra,  cited  Smiih  v.  Thompson,  (1  Cow-  cion  that  their 

,    _         _rt^  -,  /*,  1  11,  •  leparation  was 

en's  Rep.  221,)  and  note  (a)  there,  where  all  the  cases  are  ahnaed,  to  the 
collected.    The  result  of  thes6  ait,  that  though  the  disper-  ^2^  ®'  ^ 
sion  of  the  jury  may  be  a  contempt  of  Court,  for  which  the 
juty  afe  punishable,  yet  it  is  not  such  an  irregularity  as  will 
be  a  C£tus6  for  setting  aside  the  verdict 

Th$  (hufi  Wfcre  df  this  opinion.  Thdy  mnattod  that 
if  the  slightest  suspicion  had  appealed,  that  the  privilftgi 
which  the  jury  htkl  tdkdti  had  been  abused  to  thd  injury  of 
the  party^  (h«  trtirdftU  should  bo  set  aside,  but  nonesneh  waft 
shown  &i  €vefi  ifislnoatftd. 

Motion  denied. 


I    Hi  I      Hif  It  il  ilit    I  lit*Li 


Anontmous. 

Air  attorney  hurving  commenced  an  ctotion  trithout  being  This  conn 
lecained  for  that  pufposcj  and  hairing  failed  in  the  suit,  this  ST^^^ofS 
Court  Wade  a  hile  upon  him,  that  he  should  pay  to  the  de^  attachment,hy 
fetldant  his  costs.    Thesfebehig  duly  taxed  and  demanded,  defenduit 

-  ,  Ubertiee. 

E,  WUliaim^f  moved  tiiat  an  attaehaiettt  issue  agaioal  An  attorney 
the  atloraeyiaadtlMi  he  be  denied  tbejml  liberties^  tiU  the  ^^^aTpay' 

the  cofte  of  an 
ittidn  which  fce  had  trf6ti|ht  Withotit  heing  fttaised,  vhA  tfltadlfed  &f  ftot  paying  them 
Mi  n rfiliiiii4dif» lint miM* In ^i theki ia tm  AqweAiraiNIMif  «Mnae,heahoiildbe 
•iMwnded  till  h6  paid. 

Vol.  n.  76 
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NEW  Y0RK9  costs  be  paid,  or  that  he  pay  the  costs  within  a  given  time 
May,  1284.    ^^  y^  Stricken  from  the  roll. 

Ex  Mrto 

Noble.  Curia.    The  attachment  must  take  its  course.   We  can- 

not control  its  effect  But  we  order  that  the  attorney  pay 
these  costs  in  ten  da3rs  after  notice  of  this  rule,  or  tliat  he  be 
suspended  from  all  practice  as  an  attorney,  till  the  costs  be 
paid. 

Rule  accordingly. 


Ex  parte  Noblb. 


Fkooeedingi  to      X  C.  Morris,  moved  for  leave  to  prosecute  the  sureties 

jj**™    '**  to  ^^  J^ob  Downing,  late  Sheriff  of  Cattaragus  county. 

the     general      He  read  an  affidavit  (which  was  not  entitled)  setting  forth, 

SIS'  ^der      1-  A  judgment  of  $267  06,  in  October  term,  1820,  in  fii- 

the  itatate,  (1  yor  of  Noble  against  Reid  &  Dodge. 

e.)  '         2.  That  a  writ  of  test.fi,  fa,  issued  and  was  delivered  to 

the"  ffiSJit  I^wnin?'  ^^^^  Sheriff  of  Cattaragus,  January  11th,  1821, 
■hoold  ehow  a  commanding  him  to  levy  the  above  sum,  and  endorsed  for 
tai{%f"«JSi  **^  sum,  with  interest  from  the  20th  October,  1820,  who 
honmt  &c.i  on  levied  the  money  accordingly. 

a^]£     the      3.  That  at  last  May  term.  Noble  sued  Downing  for  not 
thta  k^  not  ne^  wtuming  the  writ  and  paying  over  the  money,  and  at  the 
ceMary,  where  last  February  term,  obtained  judgment  against  him  for 
deJ!iyt£rh^  9292  78,  which  was  docketed  the  16th  March  last 
is  inMlTent         4.  The  affidavit,  which  was  made  by  Noble,  then  proceed- 
ed thus :  "  And  this  deponent  further  saith,  that  the  said  Ja- 
cob Downing  is,  as  this  deponent  is  informed  and  verily 
believes,  utterly  insolvent,  and  destitute  of  property,  has  been 
confined  on  the  jail  limits  of  Cattaragus  county,  and  is  un- 
able to  pay  any  part  of  the  said  judgment  so  recovered  bf 
him,  this  deponent,  as  aforesaid ;  and  that  imless  this  de- 
ponent can  collect  the  amount  thereof  of  the  sureties  of 
the  said  Jacob  Downing,  upon  their  bond,  the  same  will  be 
lost    And  this  deponent  farther  saith,  that  the  sureries  whe 
necated  the  bond  required  by  law,  with  the  said  Jacob  Dow* 
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ning,  as  such  Sheriff  as  aforesaid,  are,  as  this  deponent  is  it  -  new  tork, 
formed  and  believes,  M.  B.  C,  H.  W.,  W.  S.,  J.  D.,  L.  D.,    ^''^'  ^^^ 

aod  H.  D.  F.  AAonynoos. 

The  motion  was  ex  parte,  and  the  only  question  was  if  a 
Jl.  fa.  against  the  Sheriff  and  a  return  of  nulla  bona^  &c., 
were  necessary. 

Ciiria.  Before  we  give  leave  to  prosecute  the  sureties  of 
the  Sheriff,  under  the  discretion  vested  in  us  by  the  s'ztute, 
(1  R.  L.  421,  s.  6,)  we  in  general  require  that  a  Ji^fa.  a^^ai^^t 
the  Sheriff  be  returned  nulla  bona,  d&c.,  as  the  evidence  of 
his  inability  to  pay.  But  this  is  not  necessajy  vt:cn  it  ap- 
pears sufficiently  plain,  as  it  does  in  this  case,  the  t  the  Sher- 
iff* is  unable  to  pay.  Issuing  eLji.fa.  and  having  it  returned 
would  be  an  idle  ceremony. 

Motion  granted. 


Anontmous. 


The  plaintiff  had  taken  judgment  for  the  same  debt,  on  Tho'  judg- 
the  same  bond,  against  the  executors  in  one  action  and  the  ™°*  ^  *" 
heirs  of  the  testator  m  another  action,  and  ton  and  bein 

in       ■eparate 

/  Smith,  moved  that  there  be  but  one  taxation  of  costs,  '"j?.  $^'   *J* 

'  8am6  CI6DTy  OD 

He  claimed  this  under  the  statute,  (1  R.  L.  621,  s.  14.)  the  mme  bond, 

n    .  there  will  not 

"^n  be    one    tax- 

ation  of  costs 

The  Court  were  clear,  without  hearing  Silliman,  who  was  «»^"  *^ 
to  have  argued  on  the  other  side,  that  the  statute  did  not  ap-  l.  521 '  s.  140 
ply  to  this  case.  They  said,  it  is  confined  to  actions  where  jSj^'Vi*^!!^ 
the  defendants  may  all  be  sued  jointly,  as  in  case  of  a  joint  where  the  de- 
and  sevenil  bond— not  where  they  must  be  sued  severally,  i^'^sned  jointly 
as  hero. 

Motion  denied  with  costs. 


(198  OJUitA  in  tftE  bo^kEUn  cmvr 

vtewrcrtmf 


▼. 


Fowler.  DlSlf  ffL6#  &  WtVir  agoilUt  P6#LKK. 

In  taover  for     Trover  for  a  bond.    On  an  affidavit  statins  tbat  the  bead 

a  bondi  a  mo-  ^ 

don  to  compel  had  been  delivered  to  the  defendant,  demanded  of  him,  and 
f^lil^L^'L  *  that  he  had  tefiwed  to  rt-<teHver  it,  ^hd  that  a  6opy  or  des- 

copy^  to  ena-  '  *  • 

bie  the  plain-  oriptiott  of  the  bond  was  necessarv  to  enable  IhepiaiiitiA  to 

tiff  to  declare   j^^i^^.^ 
accnrately,        cieciarBj 

denied. 

/  A»t/ft,  moved  tfiatihe  drfandittt  deUvev  t9  fliepUn- 
•iffi^  attciniey  a  copy*  of  the  bond  within  tBD  darf8,cit  that  aa 
lUlicblatnt  iflitte  ogainal  Udl  H«  elted  1  Tldd  Fr.  44li 
where  it  is  said,  that  ^^  the  plaintiff  aoaj  hava  a  nietMffx 
the  defendant  to  produce  a  deed  before  the  commissioDen 
of  the  fetatnp  office,  to  be  stampedi  and  also  to  give  the 
plaintiff  a  copy  of  the  deed,  in  order  that  he  may  declare 
thereon." 

SiUimafij  contra,  said  this  modon  was  unprecedented. 
Rules  like  the  one  applied  for,  had  indeed  been  granted  in 
aciims  irisjtig  es  contractu,  btit  never  in  a  cade  whete  the 
action  is  for  a  tort ;  and  he  deferred  to  Mt^f  t.  Qwffiau^  (< 
Barnwell  &,  Alderson^  tlep.  301,)  where  the  same  diatiocdoD 
was  taken. 

*rhe  Court  i^etB  clear  against  did  motion,  eind  denied  it, 

with  costs.(a) 

Motion  d«niei 


(«)  If  om  part  osiy  of  la  iadentura  M  •xemitod^  the  Govt  vfll  mo^ 
the  party  hayiog  the  custody  of  it,  to  piodaee  it  for  their  iospectisoi  up** 
aa  acftion  commenced  ai^liit  himMlf  by  the  other  pvty.  BUMef  t.  Far- 
Mr,  1  Tdvast  384.  And  the  EngUih  Cmatnta  Fl^as  eompelled  the  pn^- 
tion,  by  a  defendant,  of  an  anatamped  agreement  in  hie  custody,  tv  vU^ 
the  plaintifla  claimed  to  be  parties  in  interest,'  npon  the  instance  of  tbi 
plaintiA,  in  order  that  they  inig:llt  get  it  stamped,  although  the  pfihitifi 
were  not  instromentary  parties,  and  their  interest  no  otherwise  appetfinf 
than  by  their  own  affidavit,  which  will  proye  a  claim,  bat  not  an  intend 
Sgmble,  that  the  Court  wonld  compel  a  plaintiff  to  prodace  deeds,  by  it- 
tachment  Bateman  et  oL  ▼.  Philip§,  4  Tannt  157.  The  Conit  wiD  eon* 
pel  a  defendanti  hi  eorenant  on  a  deed  which  he  holds,  to  prodnee  it  ts  (bf 
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plaintifF  for  the  purpotM  of  tho  eaoM ;  and  it  diflen  not  that  the  plaintiff  irS9  3r0|||K, 

■eeka  lor  inapection,  for  the  pnrpooe  of  dJacorering^  aome  defect  in  the  deed.     M^ft  I9JM. 

King  V.  King,  4  Tannt  66€.    The  prindple  of  theie  caaea  b  aUted  by  ~   IHailmfr"' 

Gihba,  C.  J.  in  Street  t.  Jlroian,  6  Taant  303.    He  aaya,  that  in  both  Bla-  ^. 

lfepT,Foner  and  JC^  f.  ^vif>  "  (he  |IK9lM  Ifi^  ^k>^  ^  Goi^ffia^        AlTlpr. 

the  mle,  ia,  that  the  party  holding  the  deed  waa  a  trustee  for  the  other.*' 

A«d  whare  two  parta  of  mi  i|id«|tiHBa  of  tk^^ttivrp^Hy  wtfp  ivppoftd  to 

have  been  interchange^Iy  awcntad,  and  the  paft  of  wfw^  the  maat^rpf 

the  chartered  tcmoI  had  the  cnatody,  waa  loot  at  aea,  with  the  ahip,  the 

Gooii  would  not  compel  the  charterer,  being  aaed  thereon,  to  gmnt  Inapee- 

lSott,«adnffopy«Cthe#tber  yvti,M^  pnipona  of  tl^  ptaintifTb  dMir- 

'mgmiikmh^m$0.    Id.    4od  OiMWfC  <I.a9id  ha  aMM<i  M  vnwijl^lo 

^afctiah  a  na^  prec^nt*  Ihoagh^  if  there  wiera  %  eaae  ao  decided  he  o<Kild 

not  aay  that  he  ihoul<)  be  uawiUing  tO  i^Uow  it.    Id.    And  in  fn  action  for 

a  libel,  by  May  againat  0 Wynne,  4  Bam.  and  Alden.  301,  the  Court  reftiaed 

Id  compel  the  plaintiff,  who  waa  vaOlry  dtek  of  a  pariah  of  whifib  the  d0- 

Imdant  ^raa  lu^  inhahiMi^  to  pMi^^  md  pepipit  tog^  of  doo^pim«la  lo  l|» 

tflmfivpn  tho  ptriah  cheift,  in  Mie /BBHody  of  tjl^a  pbjpiti^  giopigh  tlpia  a^ 

lege4  libel  waa  •  wryttan  report  of  the  deff^dant,  rejecting  t^  plaintiff *a 

conduct,  founded,  aa  waa  atated,  on  theae  documenta.    fltreai  waa  here  laid« 

howerer,  on  the  actbn  being  for  a  libel,  and  Abbot*  C^  J.  aaid,  ^<  If  the  pa- 

pen  had  been  wanted  for  Ih0  poipaaa  of  adnaolog  g ny  paractiial  i%bt|  th^ 

oaaa  would  piaYo  b^iMi  diffentpt'*    And  hi  Mwfaw  y*  ^ptim4$r$,  I  Brod  (|t 

f^.  318»  wh0ie  tl^  «laii^  ipiade  ^ffdayit  thp^  ^  e^f4  the  dpfeiptdafit,  $fi 

recoTcr  dan^agea  for  a  breach  of  agreement,  m  not  eptering  ii^^  patti^erriiipy 

puranant  to  a  partnenhip  deed,  drawn  up  and  aigned  by  the  plaintiC  but 

fmnaiaing  In  th^  auatody  of  the  defondant  or  hk  attorney,  and  that  the 

fiiJBitiff  ppflioaMd  iieithMr  oopgr  Mr  ooiwitMpaHof  the  deed,  the  Court  (ruii- 

ad  a  If ie  afMJUwf  t)^  f>fMff  ^  i««po0t  the  ^bM.  af«l  take  ^  oa^,  t^H^ 

the  defendant  a^ora  that  he  had  npt  azoci^te^  thfi  ^td ;  ^njt  the  Ppurt  ra- 

(piired  that  the  affidavit  i^old  atate,  that  the  party  pioving  had  nether  oo^ 

nor  eonnterpait    In  eanaea  on  poUoiea  of  inanrance,  the  Court  will  make  an 

•rdar,  for  this  aawiad  to  produce  to  the  htfnnta»  upon  afld^vk,  al  papan  or 

true  eopiee  thereof,  inlf tjyf  to  th^  pMtto^  91^  iim  Wtf^^  *|  pwtii^ 

Lfimrpu^  F.  The  Ocean  /u»  Cf^  11  ||i%v  ^t  ^'  ([»>    WI^m  t^^  Cfcstion 

ia  not  founded  on  any  inatrument  of  writing,  but  the  dadarftion  containa 

only  the  general  counts  on  implied  promloea,  the  defendant  in  not  entitled  to 

an  order  on  the  plaintiff,  to  produce  letten  or  wrilinga  In  hia  ppimaion,  or 

togfevntkaMwdaiit  cM>pNri»f  them.    ITiWa  r.  Mlfy»  10  Mii.  9$a   in 

^  faat  fi^mh  ihe  Coiirt  t^jr  ^  Wo  proceed  01^  th^  pnnaiple,  thft,  ^^m  ^^ 

foots  phown,  the  defendant  F9.qiM  be  entitled^  on  a  biU  of  diaisoveffy^  to  the 

information  sought  for."    When  thia  bill  will  lie  as  to  writings,  see  1  Madd. 

Ch.  tit  BUla  of  Diaeovery,  p.  180,  and  the  caasa  there  dted.    In  WOUt  y. 

JMfoy«  tha  SttpraoM  GouH  daridad  that  tUa  ^notfoft  !•  «ttforua  «  dliosifMy» 

baiiL 


594  GASES  IN  THE  SUFREME  COUBT 

VEW  TORKi 
May,  18S4. 

Jaekaoa 

T. 

^^^^       Jackson,  exdem.  Walker,  against ADOj.VBV9Yf.  FuiKt 

lag  in  oppon*  It  was  moved  in  this  cause,  that  Alonzo  Flint  be  admitted 
Uon  to  the  tiUe  defendant,  with  his  brother,  A.  W.  Flint,  the  now  defendant, 

of  the  tenant  '  1-7  « 

if  not  entiiied  and  an  affidavit  of  A.  Flint  was  read,  stating  that  this  action 
^fcndant'^'ln  ^as  commenced  against  one  Fowler,  who  was  the  tenant  of 
ejectment  with  j^  yi\  Flint,  who  was,  with  the  plaintiff's  consent,  snbstitut- 

Nor,  Metkb.  m  ed  as  defendant  instead  of  Fowler.  That  when  Fowler  en- 
he  entitled  to  j^j^  ^^^^^  j^  yf  p^,  ^  pij^^  ^^  ^  ^i^Or,  but  is  nOW  of 
be  admitted  a  '  ' 

co-defendant    age,  and  claims  an  interest  as  tenant  in  common,  with  the 
tori  ^f  '"he  defendant,  A.  W.  Flint,  both  being  heirs  of  E.  Flint,  their 
tenant,  though  Jato  father,  with  whose  widow,  the  mother  of  the  defendant 
tenant  in  com-  and  the  deponent,  one  Henry  intermarried.    The  affidavit 
iMdiw^  who  ^^  "P  ^^*^  Henry  fraudulently  conveyed  the  premises  in 
is  wiUing  and  question  to  One  Packard,  and  took  a  mortgage  of  Packard, 
im'join^  and  Packard  then  conveyed  to  A.  W.  Flint,  the  defendant ; 
defend-  that  A.  W.  Flint,  before  he  was  of  age,  made  partial  pay- 
ments on  the  mortgage,  but,  on  coming  of  age,  and  on  learn- 
ing the  fraud,  refused  to  make  any  further  payments ;  that 
Henry  had  no  just  right  to  the  premises,  but  that  the  same 
belonged  to  the  heirs  at  law  of  F.  Flint,  of  whom  the  de- 
ponent is  one  ;  that  Henry  held,  as  guardian  in  socage  of 
the  heirs,  so  that  in  contemplation  of  law,  they  had  never 
been  out  of  possession  ;  that  A.  W.  Flint  had  requested  the 
deponent  to  join  him  in  defending  the  suit. 

For  the  plaintiff,  an  affidavit  was  read,  that  the  defen- 
dant, A.  W.  Flint,  entered  into  possession  under  a  title  from 
Packard,  in  1816,  claiming  title  to  the  whole  premises,  and 
continued  to  claim  thus  till  about  two  years  ago^  when  he 
leased  the  whole  to  Fowler,  and  received  the  rent  to  his 
sole  use,  fbr  several  years  in  advance,  and  that  A.  Flint  had 
never  before  the  commencement  of  this  suit  claimed  any 
title  to  the  possession  ;  that  the  lessor  of  the  plaintiff  is  an 
assignee  of  the  mortgage,  for  valuable  conskleratioa  paid  to 
Henry ;  and  as  such  assignee,  brings  this  action. 
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L.  Beardslejfj  for  the  defendant  and  A.  Flint,  said  the  nbwtobXi 
term  landlord^  in  the  statute,  (1  R.  L.  443,  s.  30,)  extends    ^^^  ^^^ 
to  every  case,  where  the  person  applying  claims  to  defend      Jaekiw 
on  a  title  connected  and  consistent  with  the  title  of  the  de-        fii^t 
fendant  in  possession.     {Fairclaim  v.  Shamtiilej  Burr. 
1290, 1294.    Adams  on  Ejectment,  ed.  by  Mr.  P.  Ruggles, 
228, 230, 232,  note  (cQ,  aud  the  cases  there  cited.    Driver  v. 
Lawrence^  W.  Bl.  Rep.  1269.)    The  only  exception  is 
where  the  person  applying  claims  adversely  to  the  tenant 

(Id.) 

/.  D.  Hammond^  contra.  At  common  law,  even  a  land- 
lord could  not  be  admitted  to  defend  an  ejectment  brought 
against  his  tenant,  without  the  consent  of  the  latter.  (Ad- 
ams on  Ej.  226.)  By  the  statute,  landlords  may  be  admit- 
ted to  defend  with,  or  instead  of  their  tenants ;  and  the  ut- 
most liberality  of  the  Courts  has  never  extended  beyond  the 
admission  of  landlords  who  claim  title  consistent  with  the 
possession  of  the  occupier.  (Adams  on  Ej.  231 .)  But  where 
the  person  claims  in  opposition  to  the  title  of  the  tenant  in 
possession,  he  can  in  no  light  be  considered  as  landlord. 
(Id.  230.) 

Now,  Fowler,  the  tenant,  claimed  the  whole  of  the  premi- 
ses, under  a  lease  from  A.  W.  Flint,  who  claimed  the  whole 
under  a  conveyance  from  Packard.  The  claim  of  Alonzo 
to  part,  as  one  of  the  heirs  of  his  father,  is  clearly  at  war 
with  the  claim  of  Fowler  to  the  whole ;  and,  therefore,  not 
within  the  rule. 

Curia.  The  title  set  up  by  Alonzo  Flint,  and  upon  which 
he  applies  to  be  made  co-defendant,  is  in  plain  hostility  to  . 
that  under  which  the  defendant  claims.  The  latter  is  a 
purchaser  of  Packard,  who  purchased  of  Henry  and  gave  a 
mortgage,  as  assignee  of  which  the  lessor  claims.  The  ob- 
ject of  Alonzo  is  to  defeat  the  title  acquired  under  Packard. 
There  is  nothing  like  the  relation  of  landlord  and  tenant  be- 
iween  ^onzo  and  Fowler,  or  Alonzo  and  Adolphus. 

Motion  denied. 
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agnkifist  ^Tihw^  Tppk^h,  teiiiMoti^ 

wiu  not  itay  MiM  GouvERNEUR  faaTiDg  beefi  denied  the  right  to  defend 
proeeedingi  in  as  landlady  of  Tucker,  who  had  attorned  to,  ^nd  taken  % 
the  cost*  of  a  lease  of  her,  after  the  expiration  of  his  lease  from  oni^  of  the 
ment*aretaid'  ^'^^^^  ^^  *^  cause  reported  ante,  vol.  1,  p.  575,  asthere 
iinlen  it  ap.  mentioned,  the  plain  tiff  retained  his  judgment  in  that  action, 
E!^e  title  wm!  awd  b^  dewand^  i^  costs  of  Tu«ter,  who  i^iwad  t^  i^y 
or  might  haye  tbi5m»    Mi^w  Oouyemeur  hf»TJng  hreMgb^  tha  pi^isent  nftioR. 

t>een  tned   *o.r«,,4.',  .  -.. 

the      former  ag^nst  Tucker^  (wips^  he  w^  ^qrwd  oul  pf  p9s^(9f3ion  m 

"iLd  where  ^^^^  ^^^  a^^i^, 

w.  bronght  /.  Oakley ,  i)ov  xapyfA  thftt  a}1  proceedings  1^  stayed  oa 
mdnrt  t!  and  ^^  F^rt,  tiU  tbfi  Gosts  of  that  Qi^tioa  b^  paid.    I$a  said.tbi 

h  J^U  to  S®'*®^  ^^  ^  ^^  ^^  ^^"^  ^'*  ®^^y  *'*  prpceirfinga  in  a 
defend       as  »ecPo4  eji^ctyt^nt  uQtil  the  epsts  of  ^be  ^st  bs  paid,  wbei9 

whteh!i^M dl  *^  ^^'^  i«  <iu^ip0  >»  the  w^me  iq  hptb.  Tbo  lepaiH  may 
nied,  becaose  b^  i^«pl7^^ty  Th(9  landlady  was  denied  th^  elpanee  of  d^ 
ant  of  W;  on  fending  in  the  first  suit,  on  account  of  her  own  tortji^inv  acti 

?iJtm^  a?  (^^^  ^-  ^'^y'*^'  4  M,  At  S.  B47,)  and  ^  part  of  the  co^U  in 

gainst  T.  held,  t^o  forij^er  ^.tiop,  wa9  occasipn^  by  \kBt  i^ppHofitioQ  to  be 

^in^^^  ^^  admitted  dpfepdanl.    Heir  imwiu-|ii»table  mterfereqce,  by 

•honid  not  be  inducing  pur^P^nttoi^tlorntdroFe  US  toth#n#0ess{lyof  thai 

MM^nd  'ejJct!  actip^ ;  mi  the  only  resln^inf  wl|iab  th^  Couif  tm  Mereise 

"J2**»^  th  *  *^?^^°^'  ^*^®  multiplied  actions  of  ejectment,  popdupted  or 

oorti   of  the  defended  in  the  names  of  others,  is  by  staying  the  proceed 

^^  .  idgs,  till  tbe  Injufed  party  is  made  good  for  his  costs.    Jack 

smi  f.  SdwardSf  (1  Oowen's  Rep.  138,)  was  not  so  strong  as 

the  pussent  ]  yet  the  Court  stayed  the  proceedings,  tfiough 

Mr«  Ogdy,  the  counsel  for  the  plaintiff,  urged  the  same  ob- 

jeetion,  whieh  may  be  taken  here,  that  Miss  O.  is  not  legally 

liable  te  be  pfeeeeded  against  for  these  costs.    In  Jackson  v. 

(Xa'^b,  (1  Cowtn'a  ftep.  140,)  the  motion  was  denied,  it  is 

true,  but  dieie  the  lessor  in  the  second  suit  was  no  way  privy 

to  tl)e  ^rst.    9  Al^hbold,  189,  Dunlap,  1025, 6,  and  AdamSi 
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320,  show  that  it  is  not  necessary  that  the  merits  should  M^  v#tt|i^ 
have  been  decided  in  the  former  action.  ^^^>  *••*• 

D.  Tilloison,  contra,  denied  the  application  of  the  authori- 
ties cited.  They  related  to  cases  where  the  title  had,  or, 
Bt  least,  might  have  faoeo  dseidai ;  bul  h^M  Ae  relatimi  in 
which  the  fonmr  lessors  stood  to  the  tenant,  and  hisatton^ 
meat  to  the  praaeat  lessor  htiag  l^d,  Miss  CJL'»  title  could 
not  possibly  have  been  tried  m  tlii  former  suit,  even  if  she 
had  been  admitted  defendant  (JDos  v.  Smffike,  A  M.  dr  & 
S4f .)  On  this  gvsond,  she  was  refiised  a  ehanoe  to  defiifidi 
on  tfie  iriaintiff 's  own  objection.    (1  Co^rsa's  Bap.  S75*) 

Puria*  To  warrant  the  ruje  as  applied  for,  it  should,  a( 
{easti  appear  Ih^t  the  defence  in  the  first  suit  was  upon  tl^i^ 
same  tiile^  as  tbe  one  sought  to  ^  enforced  bere  by  Wsfi 
Gouverneur,  ^s  lessor  of  tbe  plaintiff.  Now  tiii^  cpuld  PQ( 
have  basil  so,  for  Miss  Gouvenieur  daimed,  in  oppoailip^ 
to  the  title  of  the  tenant  in  tbe  ^fiaer  suit ;  and  she  wsjp 
dsiued  a  defence  upon  the  very  g^und  that  her  ^itle  could 
not  be  ^ried,  as  tl|e  fonpe^  option  was  shaped-  The  relation 
of  teiiant  and  landloids,  between  Tucker  opd  th^  former 
leepora,  shut  out  all  dispute  about  their  title,  or  (bat  of  Misy 
GouverQeur ;  and  thf s  too,  upon  an  obj^ion  made  by  them-* 
selves.  Here,  then,  has  been  no  trial,  or  chance  to  try  the 
title  of  the  prsseni  lessors,  sithMr  diraetly  by  themaslvei^  or 
through  any  ens  in  privity  with  them. 

Motion  defied. 
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jM^Mm      Jackson,  ex  dam.  Watson,  and  others,  against  Eddt 

Eddy.  AND  OTHERS. 

Upon  the  or-      Qn  the  first  day  of  the  lost  term,  the  defendant's  counse 

dmary  nii6  for 

jad^entasin  moved  for,  and  took  a  rule  for  judgment,  as  in  case  of  non- 
wu!  nM  "the  ®^*'  ^"^  ^"®  appearing  for  the  plaintiff,  to  stipulate.)  There 
defendant  had  been  no  previous  stipulation.  On  the  8th  March,  the 
^^,  ^'jlw-  counsel  for  the  plaintiff  read  an  affidavit,  excusing  the  not 
fore  he  can  appearing  to  Stipulate  upon  the  motion,  and  a  rule  was  ob- 
ment  taiued,  that  the  judgment,  as  in  case  of  nonsuit,  be  set  aside, 

the  role  ki^ab!  ^^  payment  of  all  costs  since  the  default  in  not  bringing  the 
folate  for  cause  to  trial,  and  the  costs  of  opposing  that  motion  ;  and 
^of  non*  upon  the  further  condition,  that  the  plaintiff  stipulate  to 


■nit,    and    m  bring  his  cause  to  trial  at  the  next  circuit  in  New  York.    On 

opened     npon  ° 

motion,  on  the  the  16th  the  costs  were  regularly  taxed,  on  notice^  at 
oo2u  Md  atj.  ^^^  ^'  These  not  being  tendered  or  paid,  the  final  costs 
niatinj,  the  were  taxed,  and  the  judgment  perfected  on  the  29lh  of 
tender  the  March.  On  the  same  day,  a  stipulation  and  the  costs  were 
coeta  and  atip-  tendered  to  the  attorney  for  the  defendant,  but  he  refused  to 

nlate,  aa  a  oon-  '  ' 

dition  to  hay.  receive  them,  alleging  that  judgment  had  been  perfected, 
rf^theniief****  ^^  demand  of  the  costs  had  been  made  of  the  lessors  of  the 
A  non-enu-  plaintiff    Notice  of  the  second  motion  had  been  given. 

merated    mo- 
ted/  roay^       ^*  M.  Price^  moved  to  set  aside  the  judgment,  &c^  for 
opened       of  irregularity.    He  cited  K  G.  Oct.  term,  1802 ;  1  Gaines' 

oouxae,  at  any  o  /  -»  » 

time     dnrinff  Rpp.  109, 154 ;  Id.  112 ;  3  id.  135 ;  Gaines'  Pr.  616 ;  1  John. 

UieprogreMof   p       oj. 
the    non^enu-  ^"^*  **"• 
merated  buai- 

neoi,  tiie  conn-         W.  SlosSOfl,  COntra. 
vel    on     both 
aides  bemg  in 

court  Curia.    The  plaintiff  moves  on  the  ground  that  the  costs 

are  "not  pie-  should  have  been  taxed  and  demanded,  pursuant  to  the  gen« 

■•"*»      ••»»*•  eral  rule  of  October  term,  1802  ;  and  it  is  true,  that  had 

be  shown  upon  counsel  appeared  for  the  plaintiff,  he  would  have  been  at 

aiBdaWt         lowed  to  Stipulate,  of  course.    So,  at  any  time  during  the 

term  while  the  non-enumerated  business  was  in  progress,  we 

should  have  opened  the  rule  and  given  leave  to  stipulate ; 

the  counsel  who  moved  originally,  being  in  Gourt ;  and  in 
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eilfaer  case,  the  plaintiff  would  have  been  within  the  gener-  new  tokK| 
al  rule,  and  might  have  waited  a  demand  of  the  costs.  May,  1884> 
But  the  latter  would  not  have  been  done  without  the  actual  JackMa 
presence  of  both  counsel  ;(a)  and  for  more  abundant  cautioui  ^^ 
it  seems,  an  affidavit  was  made,  showing  cause  why  a  stipu- 
lation was  not  given  in  the  fir^  instance,  and  notice  of  an 
application  to  set  aside  the  judgment  was  given,  which  re- 
sulted in  a  rule  strictly  conditional,  setting  aside  the  judg- 
ment on  the  preliminary  terms  of  paying  costs  and  stipula- 
ting. The  course  which  ttie  business  took,  thus  changed 
the  ground ;  and  it  became  the  duty  of  the  plaintiff  to  fulfil 
the  precedent  conditions,  before  he  could  take  the  benefit  of 
the  rula  This  he  did  not  do.  Instead  of  tendering  a  stipu- 
lation and  costs  presently,  as  was  his  duty,  he  lay  by  till 
the  29th  of  March ;  and  in  the  mean  time  the  defendant 
had  perfected  his  judgment.  The  tender  was  too  late.  This 
is  not  the  ordinary  rule  ni^t,  whereon,  it  is  well  settled  that 
the  defendant  must  demand  the  costs.  It  is  so  much  a  mat- 
ter of  course  in  these  cases  to  allow  a  stipulation,  that  we 
regret  such  strict  practice  being  pressed ;  but  with  this  we 
have  nothing  to  do.  The  defendant  has  been  regular.  He 
had  a  right,  upon  the  terms  of  this  rule,  to  go  on,  and  we 
can  relieve  only  upon  terms.  Let  the  judgment  be  set  aside 
on  payment  of  all  the  costs  to  this  time. 

Rule  according!  y.(&) 

(a)  ThL  1  DanL  Fr.  353.    Ante,  vol.  1, 197,  ace. 

(h)  No  itep  iu  the  law  is,  perhaps,  more  freqoent,  than  aettiiig  aside  a 
legnlar  proceeding  upon  certain  conditions ;  one  of  which  is,  almost  inTa* 
riaUy,  the  payment  of  costs.  (Tidd,  457.)  Sometimes,  oo  pleading  ismi- 
ably,  f  ndd,  508,)  &e.  sometimes,  dn  putting  in  or  justifying  bail,  (Tidd, 
fiCS,  1  John.  Cas.  396,)  Slc.  dec  But  the  exact  time  within  which  the 
party  is  to  set  abont  Ailfilling  the  condition,  has  not  been  precisely  as- 
certained by  the  decisions  of  this  Conrt  They  may,  and  generally  do,  on 
rer^nest,  fix  the  time,  but  the  mleis  oftener  general,  on  fMyment  of  C09U9  Aa 
omitting  to  state  any  period.  In  Brooke  ▼.  Hunt,  (3  Caines'  Rep.  94,  95,) 
«  It  was  said  by  Uio  bench,  that  m  all  cases  the  period  withm  which  costi 
are  to  be  paid,  is  20  days."  But  this  follows  a  castf  in  whioh  the  Conit 
had  denied  a  motion  for  judgment,  as  in  case  of  nonsuit,  opon  payment  of 
costs ;  and  roost  evidently  be  referred  to  the  usnal  proceeding  in  sneh  a  ease, 
which  is,  on  stipnlation,  mi  gtmerit;  for  the  costs  must  first  be  demandedt 
and  than  aiVar  the  lapse  of  30  days,  if  not  paid,  the  defendant  takes  jiidf  • 
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VMTTMXy  ■■M  vp^  ^  l«pri«i«  win.   Ail^biw  ilvmif  99m^  fgpm^f^^ 

'■^'■'        Jlbrr^tt,  1  CaiuM*  lUp.  154 ;  W^f^tore  ?.  JS^mmU,  3  Csineff  Rep.  135.} 

BUly»        Thftt  the  language  of  the  Court  itt  Brookf  r.  ITiiiU,  bad  Hifai  limM  Ben. 

iAf ,  pat  kt0ly  heM  te  Br^itUreslw.  fMff  ttttt,  45$,  «i  moIIhi  ktmA* 

ifhwe  pfyi^»nt  m « «9B4jitM»ii  fv^qidoiit, it  w9oJ4 ^^P7 MmB^wvkjtiAm 
injnatioe.  I  refnember  a  caae,  peveral  yeara  agoy  in  ^hicl^  the  plamtiif  M 
taken  a  default,  and  had  noticed  the  execution  of  a  writ  of  mqoiry,  dariBi 
the  tetn  at  which  the  Court,  o^  motion,  ordered  that  the  deftuHudaB 
■dbi|B()iiNiipMeMdiBgebe«itaiMe,pii  ]Piiy»ifiil^<9f<lk  Thi«wasa4ir 
Of  (fro  \mffitt  |bf  vmt  ai  tayiiiy  ^TM  4P  f^Nro  hae»  tasficnJifii,  m4  ^Mytf 
90  d«pi  Iir0vl4  k^yfi  ^^  9.  Igee  0^  tlie  tenn  to  the  plaintiffi  Accordingij, 
Mr.  C.  Rugglee,  who  w^  oooneel  for  the  plaintiff,  asked  the  Conit  what 
time  the  rule  would  allow  the  defendant,  to  iiiifil  the  condition  \  and  Tbonp- 
■ill,  C.  I.  K^  he  ftiuflt  pi^  the  ooite  ft>«l«n(ar  ;  L  «.  wi^fai*  IM  hpan^  vUeb 
i|i#faiM hgr  the  wo«4  ^Mter,  aMffdisg lie  g^  efae jof  Frfipe r. »4- 
mtif  p.  35,  Geo.  3,  cited  in  TmM*  ^»  °Qte  (y).  Mr.  J.  8u4am,  I  think. 
I99de  that  motiop,  on  the  Usual  affidavit  of  merita.  None  of  the  i«pQite^ 
caiee  speak  with  so  much  precision  as  to  time,  hut  they  all  agree,  si  weDs 
the  hooka  of  pmctiee,  that  the  party  must  proeeed  with  ptoaptssii  to  fii 
the  4soMfitio|i,  and  If  he  io  not,  hm  Adrersary  may  go  0a  with  his  eeon,  «- 
tMy  4Mm«lliiV  fHe  rule.  Mf.Pi»Up,(inhif  Pr,959«)ppea^Dfan!i 
gifted,  on  ffy!m#9<  </  CQirtt,  ^ys,  "  It  is  the  ^uty  of  the  party  ohuiai«| 
the  favor,  to  seek  the  opposite  party,  and  pay  or  tender  him  the  eoiti,n- 
9tanter,  without  waiting  until  a  bill  is  delivered,  or  the  eosts  d«et«W' 
And  he  IS  folly  home  out  hy  the  oaae  whiehheciteierPv/fl^yt.  F«aiJ<% 
(8  John.  Rep.  352.)  There  f  defik^lt  w#e  eei  ende  ^n  pdotiQu  of  tht  4eW 
ant,  "  upon  payment  of  costs."  This  was  in  May  term,  1811.  BdnjUiei 
and  (fem^dejd  of  the  defimdioit,  the  S4th  of  June  thereafter,  but  notpiiii. 
the  plaintiff,  more  than  a  month  after  the  demand,  proceeded  to  ezecntitBi 
which  It  was  moved  to  set  aside. 

I*  emrim.    file  rob  WM  AQii^lUovil*  aiid  of  i¥»  fimih  wWip^ 

efoMta.    Thisia  the  taepoi*  ff  tfiernhiase^teied^Mheioggrixited,  "OB 

;  peyment  ef  eeste^'    1W  pMitiff  m«et  haye  he«»  npfqlfir,  ii^d  tlie  deM* 

tal  admitted  lo  pleed  ai  the  JM  ^emp.  •§  e  f»?«r^  er  |he  oowlitioi  «f  P^' 
lag  oeMs,  wedbi  not  h»re  heee  impo«idi  T^  hfHOg  Um  e«M,  it  wveU  m( 
he  lefMoMe  tiMt  ttm  fiMT  riMipiM  he  el^M^fNl  «^^ 
tlffdnveeietheUdiouepimDefVof  f^oevMiiigtj^  coi«sl^^^^  ^^ 
mey  he  dbtihted  whether  the  pule  weiil4  ednfil  of  the  oqpttractioo^  ibat  tiic 
party  k  hp  oontempi  listfiMt  pitymgthe^qite,  a«  he  wet  90^  ordeird  to  P>7 
IkMB,  h«t  enly  admiMAd  le  efiwer  or  thet  fonditiea,  »b4  >  wea  left  to  bii 
f«litien,  whiUMroreel  he  p«mW  oomply  with  thM eendition.  If  »n^ 
IM  hi  giwrted  en  peynept  ef  e«itii^  this  mle^  My  the  h9<4»,  if  eoaditioBili 
«4^bey  Miithi/irl*p0«li9«d.    (Impiey'p  K  B.  953.)    8<»,vl>»^ 


t.  ITMfffi,  Miqr  Mriii»  ld(N>4  lh«  C«Prtt  ««BOi^^  iMle«f  |Ii0 

It  alfidb^  aad  H  ii  Mt  fl«<b»  ^  jpsyfii^pl.  ^/  0oiite>  tbfpe  cmM  mwtH  bf 


In  Cat AtfoH  y.  Catmoih  manacaptor,  &c.  (1  John.  Cas.  920 ;  Col.  Cas.  8tf, 
S.  C.)  the  rale  was,  that  the  defendant  be  exonerated,  oq  payment  of  c(«tfy 
which  not  being  paid,  the  plainti^  proceeded,  turia.  The  nile  was  coiir 
ditionatf  and  it  was  the  duty  of  the  defendant  to  h«ive  loaght  the  plainiifi| 
and  paid  the  costa  to  him,  without  waiting  for  a  demand,  or  tender  ot  a  bilt 
Ite  can  only  be  relieved  now,  on  paying  instanter,  Ate.  {Stansbury  ▼.  Durett^ 
1  John.  Cas.  396.  ,  CoL  Cas.  99,  S.  C.  ace.)  Tidd,  250,  speaftiiig  of  a  like 
conditional  rule,  says,  "  It  is  incumbent  on  the  defendant,  (the  party  taking 
Iko  mle)  imm^dkitQlir  to  geiM«f()flisliaeBi|b«r«tf«t£Bto»tfi««Mwkt|l#1az 
the  costs ,  and  to  terve  ft  e4^y  of  jtupeii  th^.pbih|tiirValtonp(sy(  udwkafi 
the  ooits  I4«  taved,  t<»  pay  Uw  sane  witlDiit  deUys/*    ^  AxcUk  189»  8.  F4 

InsUnUn    [V /flw<«i<ef  tteans  witkMi  24  koufs.    (Fryvs  tk  iMjglwi,  iV 
35,  6m.  JII."    Tidd  P^  BQ&i  atfktf  (y).    Aa  IniUMlJs  not  te  be 
mUw»asml<i|teiftp(AatQllitte,  and  nefaieMeltaki*    By 
of  law,  it  may  be  diiMftd  ami  a^pUed  to  fftvaiat  wp^&m    (Vi4  /ae»  Ik  ik 
instaat   Fk>w4  25a^K  C^Uttl8^h.  VkvAkv^faitaiik  A-yiai  Sbm 

Cennect  th^  delkiitkm  ttm  Tidd*  wi^ tke  rflv above  laid  «Im»k  Piy»» 

hyr.  Fan .iZs% aad you httw the tesrft ta wUok 6. J, Tkumpsett ai«M ki 
the  $U)y  anopymfliw  ca«,  to.  Tku  ts^era  TtiJi  it  fMiii^rf  ■»  jiif wmii^ 

eM<f^a«ymtfsl(sj99>ifert«iulsrMiiPiaMi8>IJkwrA    . 

//  may  ^  dmtUed  toh$tk$r  ikt  nOs  tpeiiM  athmi  of  ikt  «MiiMM«Mfi»  Iftai 

Oeiwrty  »f  m  CMiAm^/er  natjft^ng  O^  caMv,  4^.  mt  0«r.  mi  Payilm 

T.  Famil^l 

It  is  settled,  botk  a  the  K.  B.  did  Ci  P.  el  £i^m4  tkaiilwJBl  nelftA* 
mit  of  this  constmctlon.  Thns»  af  payiii|^  mon^y  iftto  Coiiit,  tf  tk^  «ulia«r 
ofder  be  drawn  up,  that  upon  paythent  of  debt  and  eooU  withm  a  certain 
time,  the  proceedmgs  be  stayed;  if  the  debt  and  costs  be  not  paid  withm 
the  Ume  so  lunited,  the  plamtiff  should  proceed  m  the  action ;  for  the  rule 
being  oonditional,  he  cannot  thereupon  obtain  an  attechment  {Priehor  v. 
EaHman,  11  East,  319.)  This  goes  upon  the  grammatical  construction  of 
the  words,  and  as  they  are  underrtood  in  practice  (Id.)  And  this  was  once 
BO  in  the  Coowm  riettMtovgkia  th«  partiMitar  ease^payfaif  money 
into  Court,  the*  form  of  the  rule  was  altered  so  as  to  give  an  attachment 
(J^eorraH  ▼.  JTorM^  Bam;  d83.)  The  It  B.  iW|ied  the  lenwly  by  attech- 
ment  upon  the  condltkMftl  rule  of  that  Cont,  as  long  ago  aa  the  ISi^ea  % 
!n  If  and  v.  Danely,  (2  Str.  1220,)  and  such  appeari  to  have  been  the.  settled 
praetice  of  that  Court  eyer  since.    (^^l»#T.19MkMM»7T«B*€.    !€•«•. 

N.  r.  R^  fias^  S5a»  Mto^ 

The  same  practice  appeals  to  embrace  all  MM  tdil^t  anff  thtHg  ii  ghHit* 
id  hff  t%i  Covrt  upon  terms. 
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NEW  YORK.  '^'^'  'r*  ^  ^^^  ^'    Dpdt^  y.  Lady  HoMilfMi,  5  T^mi  L 

May,  1834  B«ffi  Seijt  bad,  in  the  last  term,  obtaiDed  a  rule  nm,  for  wttiiif  mUb  n 
attachment  which  had  iwned  against  the  SheriiF  for  not  bringiiig  in  tht 
body,  and  had  made  it  absolute  on  payment  of  costs.  Foa^ibsa,  Sajt  ia 
Eddy.  this  term,  moved  to  discharge  that  rale,  npon  the  ground  that  the  defesfat 
had  never  justified  bail,  nor  taken  any  step,  nor  had  paid  the  oosli  of  th^ 
attachment 

Per  Curiam,  We  have  determined,  that  where  any  thing  it  dm  tfm 
temUf  the  terms  are  in  the  nature  of  a  condition  precedent,  and  tbit  Ik 
plaintiff  may  sign  judgment  without  application  to  the  Court.  Sinc«i  ikn- 
fore,  the  costs  haye  not  been  paid  to  the  plaintiff,  the  attaehmont  ^buk, 
and  he  may  pursue  it    And  they 

ReAnedthenla 

On  the  other  hand,  where  a  person  is  ordered  by  rule  to  pay  eoiti,  td 
they  are  demanded,  as  in  Bradetrtet  y.  Phelpe,  (ante,  453,)  if  the  eaili  in 
not  paid,  the  Court  will,  as  in  that  case,  grant  a  rale  for  an  attaduM^ 
against  him  absolute  in  the  firrt  instance.  (Vid.  1  Dnnl.  Pr.  345,  tad  tb 
cases  there  cited.  9  Arehb>  Pr.  297,  and  the  cases  there  cited)  Whoetb 
plaintiff's  attorney  demanded  the  costs  of  the  defendant,  without  a  letted 
attorney  authorizing  him  to  do  so,  it  was  deemed  sufficient ;  for  tlw  atts- 
ney  was,  in  fact,  entitled  to  the  costs  when  receiyed.  (M8w  T.  169(L  S 
Arehb.  Ft.  297.)  In  this  state,  the  attorney  often  appoints  another  toff* 
cehre  the  costs.  (Ante,  453.  Dunl.  353,  4.)  And  in  The  Kingi.  C.d^ 
(1  Chit  Rep.  723,)  the  rule  was  made  absolute  in  the  first  uistance,  altbq|ii 
four  yean  had  elapsed  between  the  taxation  and  the  motion,  thongli  tlieai' 
loeatur  was  compared  to  a  judgment,  and  the  attachment  to  an  exeeitiut 
and  it  was  insisted  that  it  was  like  a  proceeding  on  a  judgment  after  thejur 
and  day,  where  there  must  be  a  eeire  faeiae;  and  the  Court  made  a  difir* 
ence  in  the  two  cases,  and  said  that  an  execution  might  issue  innediitelTi 
but  an  attachment  must  be  preceded  with  actual  notice,  and  might  In** 
been  delayed  by  the  party  keeping  out  of  the  way 


Jackson,  ex  dem.  Eden,  against  Rathboke. 

:  figment  for      M.  WiLKiNs,  for  the  defendant,  moved  that  the  costs  in 
ejecSaent  a^  ^^^  ^^^e  be  taxed,  and  that  the  plaintiff's  attorney  vixd 

firmed  on  er- 
ror, and  writ  of  inquiry  to  assess  the  plaintiff's  damages  intermediate  judgment  and  afin* 
ance :  held,  that  the  plaintiff  is  entitleid  to  supreme  court  costs,  for  the  writ  of  uiqairjF  ^ 
without  regard  to  the  amount  recovered  thereon. 

Where  a  proceeding  is  in  continuation  of  a  suit  carried  to  Judgment,  the  costs  of  neli  p* 
oeeding  follow,  at  the  same  rate  with  those  allowed  in  the  original  suit 

Form  of  writ  of  faiquiiy  on  afilimance  of  judgment  in  ejectment  upon  error  undff  the  ^ 
t4te,(l]LL.S43,t3.)  ---a  ^  i— 
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to  the  defendant  the  excess  which  it  should  be  found  he  had  nfw  york. 
paid  to  the  plaintiff's  attorney  beyond  what  was  legally  due.  "*y»  ^^^ 
The  plaintiif 's  bill  of  costs  bad  been  paid,  on  demand,  with- 
out taxation.  This  cause,  which  was  ejectment,  had  been 
removed  by  the  defendant  to  the  Court  for  the  trial  of  Im* 
peachments  and  the  correction  of  Errors,  by  a  writ  of  error, 
and  the  judgment  tlierein,  which  was  for  the  plaintiff  in  this 
Court,  had  been  affirmed ;  whereupon  the  plaintiff,  on  filing 
the  remittitur^  had  proceeded  to  execute  an  alias  writ  of  in- 
quiry,(a)  pursuant  to  the  statute,  (1  R.  L.  143,  s.  3,}  to  as- 


(tt/  The  writ  was  thus :  *<  The  People,  &c.  to  the  Sheriff  of  the  dty  and 
county  of  New  Yoik,  Greeting ;  Whereas  Jamee  Jackson,  lately  in  onr  Su- 
preme Court  of  Judicatore,  before  oar  Joeticea  thereof,  at,  &o.  on  the  1st 
Monday  of  January,  A.  D.  1823,  by  bill  without  our  writ,  ^d  by  the 
judgment  of  the  same  Court,  recovered  agahist  John  Rathbone  the  posies 
sion  of  his  term  then  and  yet  to  come,  of  and  in  5  houses  and  loll  of  ground, 
5  yards,  &«.  situate,  &o.  (as  in  the  first  count  of  the  deelarmtion  in  eject* 
ment)  which  Medcef  Eden  theretofore,  to  wit,  on  the  1st  day  of  May,  Ste. 
had  demised,  &e.  to  have  and  to  hold,  &c  (us  in  that  count,)  and  also  pos- 
session of  his  term  then  and  yet  to  come,  of  and  in  other  5  houses,  &o. 
(^pureuing  the  eecond  count,)  and  also,  &e.  (going  through  with  each  count 
in  the  eame  mmmer,)  whereof  the  said  John  Rathbone  is  convicted,  as  appears 
to  us  of  record:  and  whereas,  also,  afterwards,  to  wit,  on  the  17th  day  of 
December,  A.  D.  1823,  in  our  Court  for  the  trial  of  Impeachments  and  the 
correction  of  Erron,  at  the  Capitol  in  the  oity  of  Albany,  before  the  Pre* 
sident  of  the  Senate,  the  Senators  and  Chancellor,  it  was  considered  that 
the  judgment  aforesaid  should  be  in  aH  things  affirmed;  as  by  the  re- 
cord and  proceedings  thereof,  in  our  Supreme  Court  of  Judicati^,  before 
our  Justices  thereof;  unto  our  said  Court  for  the  trial  of  Impeachments 
and  the  correction  of  Errors,  by  virtue  of  our  writ  of  error,  by  the  said 
John  Rathbone  of  and  upon  the  premises,  before  the  President  of  the 
Senate,  the  Senators  and  ChanceUor  aforesaid,  in  the  said  Court  for  the  trial 
of  Impeachments  and  the  correction  of  Errors,  prosecuted,  transmitted, 
and  afterwards  out  of  the  same  Court  for  the  trial  of  Impeachments  and 
the  correction  of  Erron,  unto  our  said  Supreme  Court  of  Judicature,  be- 
fore our  Justices  thereof,  at  the  Capitol  in  the  city  of  Albany,  dnly  remit- 
ted, and  there  now  of  record  remaining,  more  fully  appears :  and  the  said 
James  Jackson,  according  to  the  form  of  the  statute  b  such  case  made  and 
provided,  ought  to  recover  his  damages  for  the  mesne  profits  of  the  tene- 
ments aforesaid,  with  tho  appurtenances,  and  for  waste  in  the  same  com- 
mitted, after  the  rendition  of  the  judgment  aforesaid;  but  because  our 
Court,  now  here,  doth  not  know  to  how  much  the  issues  and  prohtM  of  tho 
tenements  aforesaid,  with  the  appurtenances,  from  the  day  of  the  randitfam 
of  the  judgment  aforesaidi  to  wit,  the  ndd  1st  Monday  of  Jan.,  A.  D.  1833| 


**t*^^^    mnit  ftttd  •fflrmctiiee )  Mid  ffae  daouuid  of  tbe  pUiatiff  wu 

MMMft     fvt  tb&  eoil»  ^  this  |iioe#editkg^ 

^.*^..^^  Odei  qteftlMii  wti%  wbether  tfio  plaintiff  was  cnlitledto 
SoiMai^  Oufft  coste,  or  only  Commcm  Pleas  oost%  wkhoa 
legaid  to  the  aniMDl  Ibaiid  by  the  inqiBRlioni  as  wbelher 
it  #aa  londet  SO  ddllws^  or  ovev  50  aod  under  260  doUan. 
MdU  was  oofil^iideid, thaA  aa Uifl  aat  ttDder  which ths plaiiH 
tW  [jioceadad  gavo  him  afmis  af^auU^  it  meant  Cioamioa  Fleit 
oost9  otil^y  wbMh  Wdie  regnlated  by  tbe  atatuto,  (1  R.  L 
344,  s.  4,)  and  the  decision  in  The  case  of  costSf  (17  Jok 

L^  MUoheUf  coBtnu 

Omidi    The  wiit  of  inquiry  is  a  contmuation  of  tbe  pn- 
qeedlftgs  itt  ^  first  suit    The  leoorery  ki  that  suit  earf* 

itig  Supreme  Court  costs,  it  follows  thftt  they  rttet  bel  alter- 
ed in  all  tb^  subsequent  proceedings  tot  the  purpose  of  car- 
rying it  into  effect  With  this  intimation,  we  r^er  the  B 
ftr  taxation  to  Mr.  Itrmg,  the  Firat  Judge  ef  the  Gooudoi 
n«ds  Of  this  &tf  and  effHatf. 

Aule  aoeordiiiglf  . 


imtil  tbd  laid  day  of  ihe  affirmance  of  the  jnd|^etit  lUbresatd,  A  flnM^ 
and  wbat  damages  the  said  Jamea  JTaftkaoB  hath  tfbstaitied  by  nam  of  ny 
waste  in  the  same  (enementa,  vrith  the  appurtenance,  cftet  the  dsf  of  tb 
rendition  of  the  said  jadginent  committed — ^We  oofliistod  yoit,  at  ^f^ 
we  hav9  commanded  you^  that,  by  good  ahd  liwfUl  men  of  your  lu&A 
yon  diligently  inquire  to  how  much  the  isanetf  and  predta  of  tbe  toDemsO 
afbreaaid,  with  the  appurtenanetfa,  ftt>ili  the  day  t/t  ^t  rraditimi  d  tb 
jhdgmeni  afoxttaid^  nnto  the  aa!d  day  o^  the  affirinaa<te  of  tbe  jadgnat 
aforesaid,  do.  amoaht,  iu:c5rding  to  th6  vidcie  of  the  s^nbe  Cenemeiits,  viA 
the  appurtenances;  and  also  what  damage  the  skid  JsnMft  Jacbon htf 
nutained  by  itason  o^  any  waste  in  the  same  teneriients,  with  the  apptfte* 
nances,  from  the  said  day  of  the  rendition  6f  the  judgment  aitoetiid  ^ 
the  said  day  of  the  affirmance  of  that  judgment  committed ;  and  tbe  in^* 
sitlon  which  you  AaU  thereon  take,  send  to  our  Justices,  d^  at,  Ac>  ■ 
&.C.  under  your  seal,  and  the  seala  of  those  on  whos^  oaths  yOn  ritall  tab 
that  inquisition,  together  with  thii  writ  Witness  iotSH  SATias,  Cfc  J» 
tie««  dto.  at  dus.  on«  dba. 
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Ii>94K'«ii^  AnBuila(g^  k)  a  Justio^'s  Goort  ki.  Wa^hingfSQ    When  tiM 

Ck)qr4,  of  Opqupopn  WfW.  Tba  j»dgin©pt  b^fora  the  Juatioa  J^  "  Jj*  JJj 
wa^  leivdere^  on  thf  I2tb:  Sept/epber  i^$  and  tbaugb  Una  done,  the  fint 
notice  of  appeal  was  given  the  same  day,  the  bopdto  pro*  ^xJin'Jj^^  ^ 
aeeute  the  appoal  waa^i^ot  eg^ecyied  tiU  tbe  16(h  of  tbe  same  E.  g.  ander 
ZQomh.    On  the  cpwog  in  of  the  Justii^'s  .return,  at  the  (^  41,  "eh! 


la«t  Sforcb  tmn  of  Ui^t  CJourt,  Deaii  xooved  to  qjua^b  the  l^^^'^^ 
appaai,  pu  the  g^^^uod  that  the  bond  vrs^  not  given,  in  time*  ^e  "  wUhm 
It  was  iflaisted'  that  ti}^  computation  of  the  time  allowedfor  ^^^^iJ^cTbe 
appealiifgby  thj9  statute,  {sess»  41,  ch.  94^  s»  17,  I<aw.s,  voL  4,  hroaght  from 
83,  c.)  mu3t  be  coippu^d  inclusive  of  the  day  of  giving  the  J„^  ^'"'*^  * 
judgment ;  but  the  CPoowon  Pleaa  being  e<}ually  divide  on 
this  questiofi^  tbe  mptioo.  wa9  denied. 

Thi^  Court  ware  nov  moved  for  a  mandamus,  to  gompd 
the  Common  Pleas  of  Washington  to  quash  the  appea),  up* 
on  the  ground  taken  in  the  Court  below ;  and  it  was  insisted 
heie,.  that  when  the  computation  of  time  is  to  be  made  from 
an  act  done,  the  day  on  which  the  act  is  done  is  to  be  included 
in  the  reckoning ;  that  thia  is  fully  sappmted  by  the  decisions 
in  the  English  Courts  in  analogous  case$ ;  {Rex  v.  Aderl]/, 
Doug.  463 ;  Castle  v.  Bxirdett^  3  T.  R.  623 ;  Gl(mingtm 
etal.  v.  Rav^in9  etal^Z  East,  407 ;}  that  tbeday on whicli 
the  judgment  was  Deiidered  is,  in  this  case,  the  day  on  which 
the  act  is  done;  and  is  tobeinclnded ;  consequently,  the  ap- 
peal to  have  been  within  the  4  days,  should  have  been  on  the 
1 5tb.  The  practjice  of  reckoning,  one  day  inclusive  and  the 
pttier  exclusive  obtain?  only  in  the.  construction  oftmles  of 
Court,  and  is  the  same  here  as  in  England.  The  construc- 
tion, in  such  case,  is  determined  by  rule  of  Court,  and  has 
no  influence  in  ^^ing  an  interpretation  to  a  statute.    But, 

Per  Curiam.  We  have  departed  from  the  rule  of  con- 
struction adopted  by  the  English  Courts,  and  hold  that  tba 
qaipa  mode  of  computation  is  to  be-  a4<>pted  upon,  statatai 

r 
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NEW  YORK,  which  prevails  both  in  England  and  in  this  state  astonoti- 
May,  1824    ^g .  ^^^^^  |g  j^  gj^y^  q^^q  ^^y  jg  j^  -^^  counted  inclosiye  and 

Ex  parte     the  Other  exclusive.    We  held  this  at  the  last  term  upon  the 
^^^       statute,  (sess.  43,  ch.  184,  s.  3,)  in  rel^ion  to  the  stile  and 
ledeoiption  of  lands  upon  execution,  which  gives  to  the  judg- 
ment creditor  fifteen  months  from  the  sale  within  xrhich  he 
may  redeem.    Where  the  sale  was  on  the  16th  of  Augtist, 

1822,  we  gave  the  creditor  the  whole  of  the  16th  Novembef, 

1823,  to  redeem. 

But  without  resorting  to  this  rule  of  construction,  ve 
think  the  particular  words  of  the  statute  under  considera- 
tion show  an  intention  in  the  legislature  to  exclude  the  fiist 
day.  These  are,  that  the  party  appealing  shall  at  the  tioK 
of  rendering  such  judgment,  or  within  four  days  thereafler, 
(that  is,  after  the  time  of  rendering  judgment,  which  is, 
legally,  the  day  of  rendering  it,  and  thus  theday  is  excluded,) 
serve  the  Justice  personally  with  a  notice  in  writing,  Ac. 
(Sess.  41,  ch.  84,  s.  17.)  To  exclude  the  first  day  would, 
moreover,  we  helieve,  accord  with  the  uniform  practice 
under  this  statute. 

Motion  deDied.(a) 

(a)  It  if  fomewhat  mapMBgf  that  in  EngUmd,  after  a  lapae  of  cwtowi, 
daring  which  thii  question  upon  the  oompntation  of  time  from  am  ut  Um^ 
htm  been  to  often  paased  npon,  it  ihonld  be  considered  still  open,  ud  iade«d 
of  a  nature  so  mnch  at  large  as  to  be  incapable  of  submission  to  a  general 
rale.  Yet  snch  is  the  result*  according  to  the  Master  of  the  SoQi)  ot  the 
last  and  almost  the  only  English  case  in  which  the  anthorities  vpflB  tkB 
head  are  fully  reviewed ;  though  I  think  it  is  not  diffionlt  to  peroaifei  f^ 
this  case,  that  If  the  English  Courts  oyer  reach  a  general  rule,  it  wiD  aeccri 
with  that  adc^ted  by  the  Supreme  Court,  in  the  matter  of  Snyder  t.  Fff* 
rcfi.  Sheriff  of  Rensselaer,  (Ante,  518,)  and  the  present  case,  Ex  f^ 
Dean,  The  English  ease  to  which  I  allude  ii  Lewler  r.  OwtUmA,  (15  T» 
S48|)  determined  by  Sir  William  Grant,  Master  of  the  Bolb.  Tint  e«i 
was  as  follows: 


Bequest  of  8ni  John  Livm,  by  his  will,  dated  the  35th  of  December,  1804,  after 
tartT^  case  ^^^^  dispositions,  gave  and  bequeathed  aU  the  residne  of  hii  yva^ 
A.  shall,  with-  estate  to  trustees,  upon  trust,  that  m  case  his  sister,  Sarah  I  cinter,  ifaaD  aet 
in  six  months  intermarry  with  A.  before  all  or  any  of  the  shares  hereinafter  giren  to  her 
We  ^d^^^'  ^'^^  "'^  become  payable,  and  m  case  his  sister  shall,  inthla  fix  ed- 
give  security  ^ndar  months  after  his  decease,  give  soch  secnrity  as  his  tmtsss  «r  fl* 
sot  to  many  HDrriTor,  &e.  shall  appfora  of,  thai  iha  will  not  at  ttiy  thne  ialamiiBy 
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frith  A.  or,  in  ease  she  shaO  lo  intermarry  with  him  after  the  periodi  when  kbV  TORK. 

an  or  any  of  the  aharee  hereinafter  beqaeatlied  to  her  children  thall  heeome     May,  1894. 

payahle  and  shall  be  paid  to  him,  her,  or  them,  that  she  will,  within  six 

calendar  months  after  snch  marriag^e,  pay  the  amount  of  such  share  or         I>euk 

shares,  or  cause  any  child  or  cJiildren  who  shall  have  receiTsd  his,  her,  or 

their  share  or  shares,  to  refbnd  the  same  to  the  trustees,  then,  and  not  other-  B.   then,   and 

wise,  the  tnistees  were  directed  to  pay  such  residuary  estate  to  the  eight  »o^  otherwise, 

children  of  Sarah  Pointer,  at  the  age  of  twenty-one,  or  marriage,  with  benefit  JJ^ildken  of  JL 

of  sunriTorship ;  with  a  proviso,  that  in  case  his  said  sister  shall  intermarry  with  a  proviso 

with  A.  before  all  or  any  of  the  shares  of  her  said  children  shall  become  pay-  to  go  oyer,  if 

able,  as  aforesaid,  or  shall  reAise  or  neglect  to  gire  snch  secnrity  as  afore-  ^       '      i^'^t 

said,  then,  and  in  either  of  the  said  Cases,  he  directed  the  sum  of  10002.  to    giye    such 

a  piece  only,  with  interest  from  his  death  or  failare  of  his  issue,  as  aforesaid^  security. 

to  be  paSd  to  the  children  of  his  sister ;  and,  subject  thereto,  gare  his  resi-      ^JS^i^^ 

dnary  estate  to  the  children  of  his  other  sister,  Amey  Garland.  The  6  months 

The  testator  died  upon  the  19th  of  January,  1805,  between  the  hoora  of  are    exclusive 

.eight  and  nine  in  the  evenhig.     On  the  13th  of  June,  the  trustees  gave  to  f^  ^^?  ^?  ?' 
,,     «  .  .  .        .  ..  .......         ^  L  *       the    testator's 

Mrs.  Pointer  notice,  to  give  the  security  required  by  the  will,  on  or  before  ^^ath  *    there- 

the  12th  of  July.  Mrh  Pointer,  on  the  19th  of  June,  gave  a  written  no*  fore,  as  he  died 
tice  to  the  trustees,  that  she  would  give  no  security  ;  but  on  the  9th  of  July  «">  the  l^th  of 
■he  gave  another  notice  in  writing,  desiring  to  know  the  nature  and  extent  i^^'  ^^l 
of  the  security  required,  declaring  that  she  was  then  willmg  to  give  them  and  nine  in  the 
her  bond,  which  was  the  only  securicy  she  had  to  offer.  In  conseqnenoe  evening,  a  se- 
of  that  communication,  on  the  Uth  of  Jnly,the  solicitor  for  the  trustees  t^lat^^^fJu" 
called  upon  her  for  the  purpose'  of  agreeing  on  the  terms  of  the  bond,  when  |y,  about  nine 
she  requested  farther  time  f1>ut  afterwards,  by  a  written  notice,  dated  on  that  in  the  evening, 
day,  she  reftised  to  exeoate.  On  the  next  day,  however,  the  19th  of  July,  J^^**^  ' 
upon  the  remonstreoees  of  the  ^Hcitor  for  the  trustees,  she  did  execute  t|ie  ^0  general 
bond  about  seven  o'clock  in  the  evening.  On  the  same  evening,  two  of  the  rule  incomput- 
trustees  declared  their  approbation  of  the  security,  but  the  approbation  of  "«  *'™®  fr®™ 
the  thiid,  being  at  Bristol,  could  not  be  obtained  until  some  time  after-  ^^^j  tharihe 
wards  $' Mrs.  Pointer  hi^ving  executed  the  bond  at  her  residence  in  the  day  is  to  be  in - 
neighborhood  of  Poole.  elusive  or  ex 

The  bill  was  filed  by  the  inftmt  children  of  Amey  Gariaad,  olafanmg  nn-  pe^l^nJon  th« 
der  the  (brfotture,  upon  the  ground,  firrt,  that  after  the  notices  given  by  Mn.  reason  of  the 
Ibinter,  upon  the  19th  of  June  and  the  11th  of  July,  she  oonld  not  retract ;,  thing,  accord- 

secondfy,  that  the  security  was  not  executed  withm  the  tune.  ""^f  to  the  cir- 

cumsiance^ 
• 

Mr.  Riekardi,  Mr.  AUxmmier,  and  Mr.  DanieU,  for  the  plaintifi.     There 

ia  no  doubt,  that  this  is  a  condition  precedent     Fuit,  Mrs.  Pointer  was 

concluded  by  the  express  reftnal  to  give  the  security  required ;  if,  as  the 

defendants  insist,  she  should  retract  that  refiisaL     Secondly,  the  security 

she  has  given  by  the  bond,  dated  the  12th  of  Jnly,  was  not  given  withm  the 

time ;  the  period  of  six  months  expiring  with  the  1 1th ;  the  day  on  which 

the  testator  died  being  indnded  in  the  computation,  according  to  the  case  of 

CMtU  ▼.  BurdUtf  (3  T.  R.  693,)  and  many  other  authorities ;  the  whole 

dayr  m  these  cases,  being  ekher  indnsive  or  exdudve,  without  regard  to 

the  boor  at  which  tho  net  is  dene,  or  the  event  happens.    The  old  cases 
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mV;TORK|.  vponthift.  pobt,  eolleotod  in  yioer^,($M>:Vjib  A|i«  tit  Tim«^)  am 
Way,  181^     t«7S  bot  the  Ifttoi  deeiiioiii,  Z%«  Mit^Yi  Add^ky,  (Deog,  4€l»  ed-ll^ 

P^^  iw  Hfiler,  (1  Ld.  IStmfm,  980,}, and  older  oqms,  m  uifovi,  that  wte»«l» 
asmpntation  it  to  ba  finpni  a«  act  dona*  tha  dqy  ia  iaoloBira,  In  tbacaaa  af 
Pugkn.  The  Duke  of  lm4fi%  (Cowf^  714,)  it-was  oonaidffivd  a  qwtiiavaf 
inteotioB ;  and  thia  ia  a  mere  qneatioA  of  conattiictioa  vpoft  t||ia  wiUv  — dn 
whioh  both  paftiet  claim  aa  voluiitaara. 

Mr.  Tkmpmn  and  IMbr.  iRat^a»  for  tka  dafaadvantai  tha  eUUran^  M» 
Fointar^-^air  fi^Kii»«l  JRamtUy,  Seijaant  Palmer  and  Mr.  NimMi,  for  tba 
ttnateei.  Admitting  that  tbia  it  a  ooadiljioii  precedeiit«  tbe  |^ai|i|i&  laBit 
eaCabligh  that  the  day  of  the  tea tator^  death  ia  aaeaaniiy  faiaiiidad  m  the 
compiitalioiw  No  alteratiaa  baa  taken  ]ilaoe  in  the  lawnpapi  thiaaalgeet 
It  ia  trae,  for  aome  puipoaea,  the  day  may?  be  tafcan  to  ba  either  uclimiva  ar 
es(pk«lv«i  of  whieh  there  ve  ioaUttiQea  bolh  anniant  and  naadaBa ;  ait 
to  prarent  the  penal  conaeqiiencea  m  an  action  9igpi/Bif^  tha 
dred>  m  which  a  xofabery  haa.beea  eoaunittodj  tha  day  ia  tahan  radi 
acoording  to  the  stricteat  conatraetion ;  (JVarrMr  y.  Tie  Hundred  •/ 
tri$.  Hob.  139  ;  1  Browid.  156 ;  9  KoU,  Afa«.  590,  p.  8  ;)  and 
tha aame prineiple» fmmtha  penal  ooMeqpencat  tha paily ptvrailad  in  7k 
JCte^  T.  Addniey,  {Jknp  463^  ed  %)  But  h&  all  aaaaai  at  which  the 
Court  looke  with  Ihvor*  the  op^ta  cunatracUon  ia  made,  witltr  th« 
to  ghre  yalidity  to  tha  tranaaetkn^  ae  ui  the  oaae  of  eniohnont 
acta  of  pniliamentk  tha  day  ie  alwaya  eKclaaiH,  m  mora  fawwaUa  to  the 
party^bygiviii«TaUdUytothetfWia<iotioB<  A  jSapiOar  <fiatincti«n  ia  tafan 
t^  Mr.  FoweU,  (BowoU  on  Moc^ragea>  539,)  aa  the  aamU  of  tha  asOhmibeN 
that  where  the  aotie.  to  oonlbv  an  intereet*  or  to  five  an  enlaifad  ormoB 
banefioial  enjoyment,  the  day  ia  to  ba  tahan  either  inehiaUra  or  aidwire; 
and,  npon  the  eame  prittciple>  in  Pvgh  ▼,  The  Duk*  9f  I^ed$,  the  ConHef 
Sjng'a  Bench  heldi  th»t  to  efibotnata  tha  mtantiooi  or  to  pramote  and  i^Md 
tha  spirit  and  meanmg  of  an  act  of  pariiameat,  the  W4»rda-  «imm  tb&  diic»" 
or  **  from  the  day,"  should  be  construed  either  indusiye  or  «ialweye»  wUck 
waa fallowed  in  Ss  pmrU  JWm,,(5  T.  B.  983,)  where  Loid^KaajyoA  pob 
the  caaa  of  an  hartrument  ta  be  eniollad.  within  one  day  after 
tion,  whioh  ooQld  not  be  taken  to  mean  tha  fragment  of  the  day  aC 
tion.  The  case  in  Dyer,  (Dy.  918,)  ia,  though  atzwig,  oanfoonablo  tta  what 
IS  atoted  in^the  Second  Institute.  (9  Inst  674.)  The  period  of  aiz  monthi, 
m  the  case  of  lapse  to  the  Ofdmary,  is  ezohniTe  of  the  day  offi  anaii- 
ance,  (2  Bl.  Com.  276,)  and  upon  the  statute  of  Edward  1«  ^itai.  7  Edw.  U 
as  to  alienation  in  mortmain,  the  year  If  azcluava  of  the  day.  In  aD  Iha 
oases,  where  the  computation  has  been  from  an  ac*  donot  lunludiBg  tba  day, 
the  act  has  been  one  to  which  the  party  agahist  whom  the  tuna  was  ta  lan 
was  priyy ;  an  act  either  by  him  or  to  hfan ;  and,  b  tha  caaa  inHobail*  atas 
was  lud  upon  the  circnmstanice,  that  he  might  fanmodlately  bug  hia  ao- 
tion.  It  is  now  settled,  (Bayley.on  Bills  of  l^xohanga,  &»c.  37,)  that  Iha  dq 
on  which  abill  of  exchange  Ui  presented*  is  eschiilTe,  though  thft 
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opinion  formeifry  prevailed ;  and'fn  pleading  Of6t  ihb  two  tlayi  «i«  ezeht-  N^^'TORft 
iive  of  the  day  on  which  tt  ^  demanded.    (I^^e  ▼.  2>tMfi»/3  T.  'R.  40.)  May,  1^^ 

•thtt  is  iii  die  natare  of  aYoffeltoYe,  and  a  A>rfeftiire  df  the  ttioM  odbtto  '"Z 

description.    The  testatdr  had  two  ohjcdti ;  to  give  the  realdae  of  Hb  per-  1>1^* 

flonal  eetate  to  (he  children  of  Itf  ra.  Pointer,  and  to'pfeTsnt  her  marriage 

with  a  particular  person,  and  (he  penalty  iMpoeed  Upon  'her  to  secoie  tbb 

latter  object  is  the  loss  of  her  children's  'fdrtnne.    The  intention  cannot  %b 

considered  tndilTerent  between  these  parties.    Tha»bhtldren  weTe'cleariV 

the  first  object ;  and  ft  cannot  fie  suppoeed,  that  he  would  Tiave  giyen  tip  that 

object,  because  the  security  was  taken  upon  the  iSlth  of  July,  instead  of  the 

11th;  or  that  he  contemjilated  this  snt>de  d&itinctioti.  Which  Is  Ineonsfsteilt 

with  the  Thlgar  acceptation  of  the  wohlb.    llie  general  principle  behig 

against  tlie  fraciion  of  a  day,  the  computation  molkt  materi&I  and  most  likely 

to  fall  in  ^ith  the  general  transactions  of  mankind,  is  to  begm  from  the  Iiitt 

moment  of  the  day  rather  than  from  the  first    If  the  direction  had  b<$ento 

do  an  act  within  one  day  after  the  testator's  death,  could  the  day  on  Which 

he  died  be 'possibly  considered  as  that  day  on  which  the  act  mufttbe  done? 

If  this  testator  had  died  at  the  liour  of  eleven  at  night,  coold  the  remaining 

boor  be  accounted  a  day,  consistently  with  the  declared  intention  to  allow 

tlie  full  period  of  six  caletadar  months  7 

Mr.  Hichardg,  in  feply.    Tn'the  case  of  ehh>lmenl,  the  interest  pafesefc% 

thQ  execution  of  the  Instrument;  and  then  every  possible  construction 'b 

made  to  prevent  divesting  the  right  vMed  in  a  purchaser.    In  the  caie  of     - 

the  bQI  of  ezdhange,  the  exception  of  that  instrument  depends  upon  thelaw 

of  merchants.    This  Is  a  ihere  ^uiestion  of  intention :  both  partidk  entitled 

equalfy  to  ikvor.    The  fraction  of  a  day  is  never  flowed  in  the  oompUta- 

tibn  of  time ;  ahd  is,  under  thetfe  wordk,  the  remainder  of  the  day  dthk  de- 

tease  cannot  be  exclttded,  there  te  ht  dthvr  tourse  than  to  Include  th6  Wh<4e 

of  that  day. 

The  iitutet  ^f  tTik  Itotb.  tlie  qtieMih  hi  this  cansek,  whether  Mm. 
Pc^inter,  wUhfai  rix  calendar  months  after  the  dteease  of  he^  bn^er,  gave 
the  setfurity  required  by  hte  wifl,  as  the  Mndhioii  upon  whieh  her  tbildrea 
Bhaald  take  the  betfefit  of  hn  residutfry  estate.  He  died  upon  the  Idth  of 
Jaoaery,  1805,  at  a  quarter  belRire  nine  ft^ack  In  the  ev^hig.    The  Be<!^.  « 

rit jr  reqnired  was  executed  upon  the  ISA  trf  Jtily  fallowing,  about  seven  In 
the  evening.  Computing  the  thne  ie  mamnto  4n  nuHfttntum,  six  balendar 
xnontha  had  n<rt  ehqised ;  but  H  la  admitted,  \hA  tMs  is  not  the  way  hi  whloh 
«he  x«miputatien  is  legally  to  he  made.  Il»  tioeslion  fa.  Whether  the  day  of 
Sir  John  liester^  death  Is  to  be  htcluded  in  the  six  months,  or  to  be  excluded) 
If  the  day  is  included,  ahe  did  not ;  *  It  h  excluded  she  did,  g{v«  the  re- 
qnlrcMi  aeeurfty  before  the  end  of  the  fast  day  of  the  tUx  iliomhs ;  fcnd,  there- 
fore,  did  aafllcfentiy  eomply  with  the  tsoniiitlott. 

It  ie  mid  ibr  the  ptaintifft,  that  «pon  this  aoligebt  ^  general  nde  hta 
been  by  deciaon  estaUnhed,  that  where  thh  thhe  la  to  rah  ttnta  the  iOhg 
df  in  *<*»  i[«Bd,  Ibr  the  purpose  nf  iliis  questfen,  K  must  eitend  to  the 
lia^pliealfkg  oT  »i  el^eiit,)  the  dat  la  always  to  be  inchided.    "Whwtetvt  Mi^ 


eiO  CASES  IN  THE  SUPREME  COURT 

NEW  YORS    there  may  be  to  that  effect,  it  ii  clear  the  actual  deeisioni  casnol  bplnv||lt 

May,  1834.     under  any  such  general  rule.    The  presentment  of  a  bill  of  eKchu«e  to 

the  sight  of  the  drawee,  is  an  act  done ;  and  yet  it  is  now  settled,  thil  tht 

Dean.  ^'^  v^n  which  it  is  presented  is  to  be  excluded ;  though  it  bad  been  roM 

othen^ise  by  three  Judges  of  the  Couit  of  Common  Pleas,  afuuk  tbe 

In  the  time  opinion  of  Treby,  Ch.  Justice.    But  the  law  b  now  clearly  settled  tpioA 

from   the  pre-  that  decision.    The  annuity  act,  (sUU  17,  Geo.  3,  c.  26,)  proTlIrt,  thattln 

bill     of      ex-  twenty  days  shall  run  from  the  execution  of  the  deed.     Tlie  Bxeeotioii  of 

change,      the  the  deed  is  undoubtedly  an  act  done ;  yet,  according  to  the  decisioBs,  tk 

day  of  present-  day  upon  which  the  deed  was  executed  is  excluded.    So,  in  a  caw  in  tbe 

ment      exclu-  jj         ^j.  ^^  .    j^gg  .       ^^^^  j  ^^  counsel,  Mercer  ▼.  OgUvk,  when 

Other      in-  the  question  was,  whether,  within  the  meaning  of  the  act  of  parliament  n 

stances,  where  Scotland,  (1696,  c.  4,)  "  for  regulating  deeds  done  on  death-bed,*'  amaald 

the  day  of  an  ij^^^  ^^ty  days  aAer  the  making  and  granting  of  the  deed,  it  was  held  tint 

event  happen-  ^^  ^'^V  ^^  which  the  deed  was  made  and  granted  was  to  be  excluded 

ing,    is  some-       In  the  cases  of  alienation  in  mortmain,  the  alienation  is  an  act  doos;  ad 

times      mclu-  y^f^  according  to  a  case  in  Brooke,  the  day  is  excluded  in  the  eompatitia 

times     exdn-  ^^  ^^^  J^^'t  which  the  immediate  lord  has  to  enter  for  the  forfeiture.  Tt- 

■ive.  Justice  Blackstpne  lays  down,  that  the  day  of  the  avoidance  of  •  Grii^. 

which  must  be  by  an  act  done,  or  an  event  happening,  is  excluded  in  t!» 

computation  of  the  six  months  which  the  patron  has  to  present    I  do  nl, 

however,  find  that  position  in  the  Second  Institute,  to  which  the  \aiad 

Judge,  in  his  Commentaries,  refers. 

The  cases  chiefly  relied  on  upon  the  other  side,  are.  The  King  v.  AUff- 
ley,  (Doug.  463,  ed.  2,)  where  the  day  on  which  the  Sheriff's  office  expin^ 
was  held  to  be  included  in  the  six  months,  afler  which  he  is  not  to  be  aSd 
on  to  return  process.  The  Court  of  King's  Bench  first  thought  the  day  a- 
eluded,  but  chiefly  upon  the  ground  that  the  act,  (stat.  20,  Gea  3,  c3T.i 
S,)  was  made  for  the  ease  of  Sheriffl,  and  ought  to  be  construed  faToniilT 
for  them,  afWrwards  determined  that  it  was  to  be  included:  the  eiie«^ 
CattU  V.  Burdiit,  (3  T.  R.  623,)  where  the  day  on  which  the  Dotieevs 
given  was  included  in  the  month  that  was  to  elapse  before  the  actioo  tvH 
be  brought:  the  case  of  Qlaeeington  v.  RavolirUt  (3  East,  407,)  whrT«iC» 
trary  to  the  first  opinion  of  Mr.  Justice  Lawrence,  it  was  determined,  tk 
in  the  computation  of  two  moptlis,  creating  an>  act  of  bankruptcy,  the  i» 
I  of  the  arrest  is  to  be  included :  lastly,  the  cases  upou  tho  statute  oikuvi 

cry,  in  which  the  day  of  the  robbery  is  included  in  the  year  in  vfaicb  i^ 
party  robbed  has  to  bring  his  action  against  the  Hundred,  to  which  ni^ 
have  been  added  the  case  of  continual  claim.  To  prevent  a  desceot  fi* 
barring  an  entry,  the  claim  must  be  renewed  within  a  year  asdi^ 
Lord  Coke  says,  the  year  and  day  shall  be  so  accounted,  as  the  day  wbeta 
the  claim  was  made  shall  be  accounted  one.    (Co.  Litt  255,  a.) 

Upon  these  cases,  Mr.  Serjeant  Palmer  made  an  observation  thai  m^ 
correctly  to  all  of  them,  except  the  fifsi ;  viz.  that  the  act  done,  from  vbici 
the  computation  is  made  inclusive  of  the  day,  is  an  act  to  which  the  ptf? 
against  whom  tlie  time  runs  is  privy ;  and,  as  he  has  anquestionaUT  ^ 
benefit  of  some  portion  of  the  day,  there  is  the  less  bardsliip  in  coatf*- 
tively  reckoning  the  whole  of  it  as  a  part  of  the  time  allowed  liiin»  «^ 
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■■>  in  th»  caMy  the  ere&t  was  one  totally  fomgn  to  the  party,  whoie  tfane  kE W  TORK| 
for  dvUbenttion  wai  to  bepn  to  run  from  that  oTent    Mis.  Pointer  oonld  not     May,   1834 
icaKonubly  be  nippOMd  to  have  any  opportunity  of  beginning,  on  the  day  of  TZ 
Sir  Julin  L««ter'i  death,  the  deliberation  which  was  to  goyem  the  eleetion         P^ukT 
ultimately  to  be  made.    In  the  -case  of  a  notice  of  an  action  to  be  hronght* 
the  party  neceeiarily  knows  the  time  at  which  he  is  served  with  the  notice, 
and  may  unmediately  begin  to  consider  of  the  propriety  of  preventing  the 
action  by  tendering  amends.    So  a  peison  arrested  may  immediately  set 
about  endeavoring  to  procure  bail ;  and  the  same  observation  applies  to  the 
cases  of  the  man  robbed,  and  of  continual  claim.    But  one  is  not  necessa- 
rily conusant  of  the  death,  still  less  of  the  contents  of  the  will  of  another. 
Here,  though  it  is  impossible,  consistently  with  the  words  of  the  will,  to  post- 
pone the  comttiencement  of  the  time  nntil  the  period  of  actual  notice,  yet  it 
is  not  reasonable  to  inolnde  a  day,  useless  to  Mrs.  Pointer  for  the  purpose  of 
deliberation,  unless  there  is  some  clear,  imperative  rule,  making  it  absolutely 
necessary.    She  had  a  very  important  choice  to  make :  one  way  debarring 
herself  of  her  natural  right  of  marrying  whom  she  pleased ;  the  other,  ex- 
cluding her  children  from  a  considerable  fortune.    That  is  not  a  case  for  nar- 
rowing the  time  allowed  for  the  decision. 

It  is  not  necessary  to  lay  down  any  general  rule  upon  this  subject ;  but, 
vpoti  technical  reasoning,  I  rather  think  it  would  be  more  easy  to  maintain, 
that  the  day  of  an  act  done,  or  an  event  happening,  ought  in  all  cases  to  be 
excluded,  than  that  it  should  m  all  eases  be  included.    Our  law  rejects  frac- 
tionn  of  a  day  more  generaQy  (see  the  note  (h)  14  Ves.  554,  where  it  is  ad-    .  ^^  ^^.  '^* 
miited  in  bankruptcy)  than  the  civil  law  does.    The  efiect  is  to  lender  the  if^j^^ore 
day  a  sort  of  indivinble  point,  so  that  any  act  done  in  the  compass  of  it  is  generally  than 
no  more  referrahle  to  any  one  than  to  any  other  portion  of  it ;  but  the  act  ^^    civd  law 
•ad  day  are  co-extensive ;  and,  therefore,  the  act  cannot  properiy  be  said  to      ^^ 
be  penned,  until  the  day  is  passed.    This  reasoning  was  adopted  by  Lord 
Boealyn  and  Loid  Tbnriow,  in  the  case  before  mentioned  of  Mereer  v.  OgtZ- 
ete.     The  ground  on  which  the  judgment  of  the  Court  of  Session  was  af- 
finned    by  the  House  of  Lords,  is  correctly  stated  in  the  fourth  volume  of 
the  Dictionary  of  the  Decisions  of  the  Court  of  Session.    In  the  present 
ease,  tlie  technical  rule  forbids  us  to  consider  the  hour  of  the  testator's 
death  ma  the  time  of  his  death ;  for  that  would  be  making  a  fraction  of  a 
day.     The  day  of  the  death  most,  tfaerelbre,  be  the  time  of  the  death,  and 
that  time  most  be  passed  before  the  six  months  can  begin  to  run.    The  rule 
oontended  for  on  behalf  of  the  plaintiffs,  has  the  efiect  of  throwing  back  the 
event  into  a  day  upon  which  it  did  not  happen,  considering  the  testator  as 
dead  upon  the  1 1th  instead  of  the  12th  of  January ;  for  it  is  said,  the  whole 
of  the  13th  is  to  be  computed  as  one  of  the  days  subsequent  to  his  death. 
There  seems  to  be  no  alternative,  but  either  to  take  the  actual  instant  or  the 
entire  day  as  the  time  of  his  death,  and  not  to  begin  the  computation  from 
the  preceding  day. 

But  it  is  not  necessary  to  lay  down  any  general  rule.  Whichever  way 
it  ehonld  be  laid  down,  cases  would  occur,  the  reason  of  which'  wott1<f  re* 
f  aire    exeepttons  to  be  made.    Here,  the  reason  of  the  thmg  requires  tin 


NfeW  'Mll^  MWltttm  ^  the  (tky  !fr»m  Ato  penod^  4ni  moiiHiB  fprtfa  to  Mt%.  forotiir  ft 

Hinft  IBI^L  4etnieMft»  ti|Mm  ttie  4^1oe  Mie  1^0111(1  mak<i ;  kM,  tipon  tho  wliMe,  mv  opRMQ 

•^ — : [ — ^  is,  Qint  4he  feaft  entered  hito  the  McnHly  Ili^'ft'Ni  "th^  explnAfonof  t!«A 

^pU^  «Miilhii ;  in  saffietotit^ilfie,  tlievefo^,  ^  Adfil  fho  vonffiCioli  on  wbkOi  Imt 

ttiJtt  «.  'H&ilii^if,  1 8efg.  A  Rftwto^  Feinti.  R«|k.  411.1  iliii  cneiiiB 
ftAaU  With  the  dupretoe  Cottit,  opoi  itfte  quetthn  of  appeal,  hoi  Uw  (Mi 
htKklO  «r  T^titiflTlvanfii  fotiVei  the  geitoril  queHton  iA  ttoOh  dloat.  ii  H  n- 


«  TitOHMAn,  G.  J.  T^ibiioCm 'i^w  «tl«tnted  widBrithe^AJ0tNgvU- 
klflr4UPhiUHAiMl^,'^ppMedjM)lhM«r«h,Jale.  Th«&tn«dwMhiw|lMtote 
pivUioB^fvy,  Mr.  Banvei,  «i  Mb  hooM,  out  of  offioeihoiifli,  In  llw  «v«idh( 
•f^ha  M  A«|0ilrt,4uid4lladVlu»*»nd«<it«wd«ntM4^ 
dafi  «o  ihai  the  entiy  af  ithe  «Wal4  iraa  an  Hie  5M  Aaguat  Then  tmm 
Uamelttthe  ,pwt»«ialaffy,  beaatwe  toisflf  oUisod  fay  law  to  hMpfaap 
pan,  not  in  hm  ilwaUing  |ioqaa»  hwt  in  ti  ptMio  MJdia^  a|i|aupiiatadtDthi 
pnrpoae,  he  cannot  be  prepared  at  «U  hotumVoaukm  .eMriea  in  hb  docket 
CMi  ^  SSd  Amgm$^  4ho  defotidaiii  «atarad  Wa  appeid.  Tbo  law  tliMn 
pooM9^y•^fUr  ihefifiihi^^iktinomdoniksdock^^  1W 

qoBiliam  ihm^  ia,  whether  Ihta  a(»peal  wm  aaia te Jdme.  If  Iha  dijrci 
wtMk  !lh(a  nvard  waa  eM^rad  on  Iha  doaket,  hcmMti  4a  oma,  the  twOf 
dik)»«zpiradhe((Mttbe  Appeal;  if  notfthey  had  nut  fexpiML  laoidirii 
iaacitain  jivith  certainty,  Whailh*  any  gtven  fecnahar  of  '^^Kf%  hare  upM 
fipm  an  «o<  4mi«»  H  ironMhe  nanciawtfy  to  cannt  ommMtMffirom  th  aA 
aod  tba  twenty -fonr  hoam  ne^  anooaedhifv  Would  mAo  the  fliat  day.  M 
tM>  miiuiteneaacf  i*4|iiiry  would-be  attcttdhd  trith  ao  unA  dHBorilyvlU 
it  JifP  heenthofltkt  heat  to  oalaMiik  A|{enAnri  mlo  that  there  afaall  fee » 
ih^aiianof  «4ay>«teaptiaoaaeaf  taeaeaHiy*  If  Ibam  ihaH  te  no  ftariia 
of  m4o^t  Jpom  teaat  eitber  iaolade  in  ymu  vampotatloii  Uto  Jwhrte kjm 
wHioh  tl^<aet  waa  d6ne,  or  entirely  eotolade  it,  Vhi  haj^a  yoor  aoont  oe ii 
Heart  day  ^  and  ao  fidr  aa  truth  k  oOnoahied,  A  ia  immaterial  which  of  dan 
.ym^oyoa  take.  Tha  cbanoe  aT  iriltln^  the  hrath  ia  at  good  hi  ate  aay.a 
tjko  athar,hiit  m  aeAher  will  yon  prahdhly  arrita  al  theexaattthth.  h^tm 
wonder  than»  If  Mia  «itle  of  eotnpatation  haa  heen  laid  #»wn  diArently,  ai- 
aoidias  to  ciraamatahaeft.  Tba  a^^adged  eaaea-are  set  ta  be  laeoaeiled ;  W 
qpanaaaraM  kitiottigation  of  tham,  it  asay  be  pereeivad,  that  the  di^M 
^Jhwh  the  aet  ia  dantt,  haa  been  iadnded  mt  «zoltadad,  m  the  aalvre  of  da 
aaie  indiaaiad  la  the  Cooit,  the  prep<iety  of  a  tiyiMvaa  ar  a  BbenI  eoh 
^trpatfon.  The«a  oaR  be  no  dodbt,  but  a  iiheial  ao&atrtwfiail  ia  proper  ii 
thli  aaafr  A  Inan  may  he  oohtpelled  to  aa  afhtoatian,  nneh  agafaist  ha 
Witt*  The  fffaoeadinlp  before  artntratoia  ata  net  aeaanjiftf  to  the  cosne 
of  the  common  law,  and  therefore,  when  an  appeal  ia  made  4br  the  par]po* 
of  alitaiiiing  a  tilal  by  jnryt  every  faidaigaaca  and  Jhaafty,  coaaiMeDt  vitb 
thaM#alaaMmhly»ahaBklbeafiMDd.  If  tha  aatbarifiea  wanalloaflN 
44a»  I  ahaald  aat  ha  kit  diatwhuf  then,  liowa^ar  tiaiaaabnaMe  th^  migtt 
appear  to  me,  iiecanae  no  inoonrenience  ia  greater  than  uncertainty  of  bw 
But  I  haye  aaid  befoia,  that  tha  »^eciaiona  have  been  contradictory>  and  I 
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Wtft  ftefOtfon  erne  hi  Ikror  «if  the  (MmMriietkm  to  wMeh  I  inefhie,  which  tifi^WV6ttltj 

bean  a  strong  amlo^  to  the  case  beibre  tm.    Qj  the  Mat  $  'Geo.  11.  eh.  07,     Mfay,  KdW. 

the  defictidaut  on  bekg  lemd  Wflh  pv^^^^M^  ♦•mm*  eattir  hie  appearaaee  di  — ^-j.         . 

lilerelttm«/fAep«eM0,orw»dUn'€^A<d^#dfiertedltififlk."    Theeoir-         d|^ 

■tniction  of  this  atatuto  ia  oettled,  that  the  defendant  has  eight  days,  ezeln* 

sive  of  the  day  of  return,    (i  Cromp.  Prac.  46.    1  Bellon,  102.)    Now  these 

words  are  exactly  similar  to  those  of  our  act  of  assembly.     I'he  act  tays, 

that  the  appeal  ihall  be  made  within  twenty  iay$  after  the  entry  of  ths 

award  on  the  docket    llie  statute. declares  that  the  appearance  ahafl  be  en* 

tered  within  eight  daye  after  the  return  cf  the  proceeo.     The  entry  of  the 

award  is  an  act  to  he  done,  and  so  is  the  return  of  proeeea.    There  are  many 

decisions  on  the  computation  of  time,  under  rules  of  Court ;  but  as  it  may 

be  said,  that  the  Court  who  made  the  roles  may  put  their  own  construction 

OB.  Iheiiv  1  «hpoee  mther  to  lely  on  the  pace  I  have  mentioQed,  which  is-ea 

the  tionstnietiim  of  «  statute.     One,  argpneot  niged  by  the  phuntifi^  Ji  la 

proper  to  notice  particularly,  because  it  is  supported  by  the  respectable 

authority  of  the  District  Court  of  this  city.     It  is  this :  That  unless  the  day 

of  oDteitef  tfaeasraril  bathe  deelwt  is  ftwihided^the defandsat  eonld  aot 

eatefr  Usappeid  m  tlwl  dhy.     If  tWa  wese  so^  I  aboiid  embeaoe  the  eo» 

•IHietiOn  oontenM  for  by  the  pteintiff,'  but  it  doee 'not  appear  to  we  thai 

wwah  ia  the  ueMWf  eiwe»  beeaose^  if  ^be  appeal  is  entwed  on  ihe  day  etf  tha 

doefcet  eitry,  it  IB  oMlaiidy  witihin  iwmily  daya  fh>n  aftetthe  anlry  9  ini 

tlaafc  woilhi<  be  a  obm  hi  ^ihiah,  torn  newsBty,  thb  Cb«s(  wodd  fcjaetiiia 

Miifteiil  tela  oT  too  lkMlaen.af •dugrf  aad  dnqnhe iato  the  hbar  and  worn. 

minme  hi  wfaieh  the  .invald  add  the  ep^eil  ^Nn  entoradL     The  p«iy  mil 

ft  riglil  toeitorhb  appeal  as  itoon  aa  he  pleaasb  after  the  eatnf  of  Chea#anlt 

aad  ^  Mus  tight,  it  #e«M  the  tophsti— fc  to  dqiHvebiibt  by  a  fieHoo ;  Air 

wdMa  weeay  tlM^  ean  b4  be  fiantioa  of  a  da^*  ilia  bilt  a  Hettsa  ;.faiMande^ 

liha  an  ether  leyd  ^eHeaa,  lo  ad^aacajasliia  anjaolte  dtjamiy  H.    imftto 

$tOti0  gtitioti  aotn^at  OManoitt  sfatias^ana  whifci  ft  weald  iHaa  Ml^arty  Itak 

always  discarded.     I  do  not  conceiye,  therefore,  that  Aa  riglA  of  eateiia| 

the  eppeal  on  the  same  day,  will  be  at  all  affected  by  our  decreeing,  that 

aftiea  H  'is  net  ao  entercM,  the  Oenrt  wiD  liteatttne  thai  the  award  was  done* 

ef«d  on  the  laat  mhmte  ef  the  day,  and  allo>#lhe  twidnty  days  next  ibBow- 

ia^,  Mr  Aateting  t!rt  appeal     The  defbndant^i  tomiael  mtide  iiiother  pototf 

that  ihe  last  eF  the  twenty  tfayt  liappenhi^  on  Bmiday',  the  law  allihred  oM 

day  more  (br  the  appeal.    It  ik  mtnt-cessafy  to  decide  this,  as  1  am  of  opi- 

aieii,  oh  th«  Mt  polM,  that  the  appeal  wto  entered  hi  good  time.** 

Fsirteaaad  Aradbaradlgfa,  la  eoateied  sahrtaatian^  in  thte 
tW  i«|wal  waa  hdUea  wall  hlMight 


The  same  point  was  decided  in  Broisne  y.  Brooono,  (3  8ei|^  St.  fiawle'a 
Rep.  496,)  as  to  the  time  within  which  an  appeaS  shonid  be  bronglit  ftom 
aa  aldannan  to  the  Comt  of  Coamiea  Pleas»  The  weidaof  the  statata  gfr- 
ing  thia  appeal*  la^nired  it  to  be  brougbt "  within  twaaty  daye  aiiler  jadgOMaA 
Mmg  given-"  Th«  jadiinaat  wfs  ihe  lat  Mareh.  aad  afipeai  the  dM  oC. 
Maxcbfin  tbeaavM  yaaKr«i>4.baMaawail»  aaaciar  la  tliaSapeioieCaarloC 
Pennsylrania. 

VoIh  n.  78 


I 
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VBW  TOR]K«      '^^^  io<^  ^^  Mmpating  timt  often  beoomei  aiii|H«UBt  imdar  the 
Ifay,  16S4.     of  liinitatioiw,  ^  to  whiohi  in  nddiiion  to  the  solitttry  English,  can  of  iVW- 
ru  T.  7Aft  Hundred  qf  OauUri9,  which  ic  the  moft  full/  nported  in  Uohni^ 
j)ii^       139,  tho  following  cmc  will  be  fbond  of  uee: 

A  piomite  ^^"^  Prudret  e<  oL  v.  Jmhua  Wiluams,  15  Mass.  Hep.  193.]  As- 
made  on  the  sumpsit  on  a  promissory  note,  dated  February  l€th,  1610,  payable  on  de- 
Ij*  of  NoYom-  mand.  The  action  was  commenced  on  the  Irt  day  of  November,  1817.  The 
sued  on'  the  <1®^<^°^^°^  pleaded  the  statute  of  limitations,  on  which  issue  was  joined. 
1st  of  Novem-  Upon  the  trial  of  this  issue,  before  the  Circuit  Court  of  Common  Pleas,  for 
ber,  1817,  and  this  circuit,  it  appeared  that,  on  the  1st  of  November,  1811,  a  payment  wh 
to  be  barred  bv  ™^®  ^^^  endorsed  on  the  note ;  and  the  plaintiffs  relied  on  this,  as  nS- 
the  statute  of  cient  to  maintain  the  issue  on  their  part 
Umitationn 

The  cause  was  entered  in  this  Court,  according  to  the  provisions  of  tbt 

Statute  of  1817,  c.  185,  with  a  bill  of  exceptions  containing  the  facts  abevi 
stated. 


W.  ff  JP.  BafUe9f  for  the  plafaitiA,  contended  that  the  action  wns  brangk 
withhi  six  yeafs,  neaet  after  tho  new  promise  or  acknowledgment,  made  m 
the  1st  of  November,  1811 ;  and  that  the  day  of  the  pvsnrise  ongln  lob 
•xelttded  fu  the  oompntatloa,  as  is  dene  in  the  ease  of  a  note  payable  in  t 
eertajn  number  vt  days  ftom  or  after  the  date.  (8  Mass.  Rep.  453,  MMemj 
r.  JontB,)  So  as  to  goodi  or  estate  attached,  whidi  are  to  be  beM  ftw  thi 
■pane  of  thirty  days  next  after  Bnal  judgment,  it  has  been  deeided,  timt  tti 
day  after  the  judgment  is  rendered,  is  the  first  of  the  thirty  dajrs.  (1 1  Mas 
Rep.  905,  Pwiland  Bank  v.  Mstfic  Bunk,)  They  cited  also  the  eves  rf 
Pugh  4  tur.  T.  Dukt  cf  Leed9f  (Cowp.  714,)  and  HMen  t.  James, 
(11  Mass.  Rsp.  400,)  in  which  last  case,  H  is  said  by  the  Court,  that'wl 
an  adminirtrator  had  accepted  the  trust  on  the  9d  of  December,  ISOC,  thi 
I6nr  years  limited  by  law  for  bringing  an  action  agamst  him,  expired  en  tkt 
M  of  Dooember,  1810. 

J.  AT.  WUUami,  for  the  defendant,  eited  the  eases  of  The  King  t.  Jddcr- 
^,  (Doug.  463,)  and  CafiU  ^  at  v.  Bnrditt  4> aZ.,  (3  D.  dt  E.  633,)  andeb- 
served  that  a  promissory  note-made  on  the  1st  of  November,  1811,  and  paf> 
able  in  one  day  Irom  or  after  its  date,  would  not  be  payable  until  tlie  Sd  ef 
November ;  whereas,  in  the  case  at  bar«  the  note  was  payable  on  the  lat  ef 
November,  1811,  and  an  action  might  have  been  commenced  upon  it  on  tfaat 
day.  He  relied  on  the  ease  of  NorrU  v.  The  Hundred  of  Oeafrts,  which  m 
mentioned  io  Doug.  465,  where  the  robbery  was  committed  on  the  9tfa  of 
October,  and  the  action  was  commenced  on  the  9th  of  October,  in  the  M- 
lowing  year ;  and  it  was  held  not  to  have  been  commenced  "  within  one 
year  next  after  the  robbery." 

'  Jaooon,  J.  deltversd  the  opinion  of  the  Court.  In  the  computatiea  ef 
tmie,  the  question,  whether  the  fermimcs  a  qw>  shall  be  included  or  exdn- 
ded,  has  been  differently  decided,  not  only  according  to  the  words  made  wn 
of  in  the  different  cases,  hot  aooording  to  the  subject  matter  or  the  oonlext 
where  the  same  words  are  used. 
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Jackion 

T. 

Canncn. 


By  the  tUtnte  of  Umiiations,  it  was  intended  that  the  plaintiff  ehoald  hare  1^17  TORKj 
■iz  Aill  yean,  and  no  more,  within  which  to  hnng  hm  action.  Id  tint  caae,  May*  1824 
he  might  have  brought  hie  action  on  the  let  of  Noremher,  1811,  ai  npon 
the  new  promise  then  made,  {rappneing  tlmt  the  aeUon  bad  been  previoiMriy 
haired  by  the  lUtnte,)  and  if  he  may  aleo  eomraooae  it  on  the  lit  day  of 
November,  1817,  it  woold  make  leven  fint  daye  of  Nov.ember,  in  the  lix 
yean  prescribed  by  the  statnte. 

In  the  construction  of  a  promissory  note,  payaUe  in  a  certain  number  of 
days,  the  day  of  the  date  is  excluded ;  because,  otherwise  a  note  payable  in 
cue  day,  would  be  the  same  as  a  note  payable  on  demand ;  and  this  is  tha 
reason  given  iu  the  case  of  Henry  v.  Jonest  cited  in  the  argument  In  the 
case  of  goods  or  estate  attached,  the  legislature  intended  that  the  creditor 
should  have  thhty  days,  within  which  to  levy  his  executbn ;  and  as  he  caa* 
not  sue  out  executioa  until  the  day  after  the  judgment,  it  was  rightly  consi- 
dered that  that  day  ought  to  be  excluded 

In  the  case  of  Holden  v.  Jamea,  Adm.,  this  point  was  not  before  the  Coutt) 
as  that  action  was  not  hrought  until  long  after  the  2d  of  December,  1810. 
The  expression  quoted  appear*  to  be  uiaceuiMOt  as  applied  to  the  statute  re- 
ienred  to  in  that  case.  But  whether  so  or  not,  it  is  manifest  that  the  Court 
were  not  then  considering  whetlier  the  first  day  should  be  excluded  or  in- 
cluded; and  of  course,  the  case  furnishes  no  authority  on  the  point  now  in 
question. 

The  case  of  JVoms  v.  The  Hundttdvf  Oawtru,  cited  in  the  argument,  it 
a  direct  authority  in  support  of  the  opinion  which  we  have  adopted^  that 
the  action  was  not  brought  within  six  yean  next  after  the  cause  of  action 
aocrued. 


Jackson,  ex  dem.  Bradstreet,  against  Cannon. 

EIjkctm  ent.  The  parties  had,  without  trial,  agreed  upon 
a  special  verdict ;  and  the  plaintiff  had  agreed  to  a  certain 
deed,  lo^be  produced  by  the  defendant,  and  made  a  part  of 
the  verdict ;  and  an  entry  according  to  the  deed,  material  to 
the  question  upon  the  statute  of  limitations,  which  arose  in 
tlie  cause.  The  ailment  upon  the  verdict  had  been  sev- 
eral times  noticed  by  the  plaintiff,  and  at  the  last  October 
term,  it  was  argued  provisionally,  that  the  defendant  should 
produce  the  deed  afterwards,  for  the  examination  of  the 
Judges,  as  a  part  of  the  verdict.  On  its  being  produced,  the 
lessor  of  the  plaintiff  discovered,  as  she  alleged  in  her  affida- 
.vit,  that  the  description  in  the  deed  was  broader  than  she 
origiiiaily  supposed,  and  that  the  admission  of  the  entry  ac- 
cording to  this  deedj  was  by  mistake,  and  affidavits  were 


The  court 
will  not»  on  af- 
fidaTit,  amend 
a  special  yer- 
dict  agreed 
upon  by  the 
parties,  with- 
out triaL 

But  if  there 
appear  to  have 
been  a  mistake 
as  to  a  materi- 
al fact,  by  ei- 
ther party,  m 
framing  the 
Tordict,  they 
will  order  it  to 
be  vaoated  oq 
payment     of 


kiew  toaky  read  oh  Wth  siOes,  to  thiB  point  oif  (he  alleged  mistake ;  upon 
^^^  ^^    which, 

Jackibii 

CannoA  '^*  Burfj  for  the  plftUitiH^  moved  to  amead  the  verdict 

aecordhig  to  (te  f aet 

^  t).  Bbjffh&hi  contnu 

Curia.  The  verdict  was  drawn  up  and  agreed  upon 
withcut  triaL  The  affidavits  are  confiicting  as  to  die  extent 
of  the  entry  and  daim,  tinder  ibis  deed,  which  we  peiceire 
W91  tie  a  materfafl  point  of  inqiiiryi  in  refevenee to  the  statute 
of  limitations.  The  verdict  being,  %y  consent,  an  amendment 
upon  this  motion,  is  out  of  the  question.  We  amerld  wes^ 
verdiet%  ^wfaem  there  ha/s  been  a  trial|  upon  which  the  facts 
hk*^  eeUie  binder  die  iriew  of  the  Oourt  and  jury ;  but  in 
siicfe  cisises,  Wfe  havfe  «omcrthlng  to  amtod  by.  He*e  there 
is  nothmg.  We  cannot  settle  this  ca^  l^dtween  the  parties. 
We  muat  either  refuse  our  interpositiw  entirelyi  or  send 
fbe  ciMiae  io  a  j^ ;  hM  w^  ave  incUned  to  put  itie  &cts  in 
k  mati  fat  dteisiOtt,  fay  adopting  ttve  latter  eomee.  This 
cannot  injure  the  defendant.  His  possession  remains,  in 
the  mean  time,  undisturbed.  The  proceedings  on  his  part 
have,  to  this  moment,  been  perfectly  regular ;  and  we  think 
the  verdict  should  be  set  aside,  on  payment  of  all  the  costs 
by  the  piaintifif;  that  thd  cau^e  should  go  to  trial  trpon  the 
facts  disputed  here ;  and  that  the  other  facts  stated  in  the 
▼6rdiot  be  taken  as  admitted. 

Hojf^man^  suggested  that  as  the  proceeding  was  amicable, 
it  might  well  be,  that  several  of  the  matters  stated  in  (he 
venlict,  were  conceded  on  the  part  of  tlie  defendant,  in  a 
spirit  of  compromise,  and  he  might,  under  the  new  state  of 
things,  produced  by  this  motion,  deem  it  his  interest  to  con- 
trovert them  upon  the  trial ;  and 

The  Courty  in  order  to  save  the  rights  of  the  defendant 
in  tdis  particular,  directed  a 

Rule  :  ''  That  the  special  verdict  be  vacated,  oh  payment 
by  the  plaintifi"  of  all  costs  accrued  since  issue  joined ;  and 
that  such  payment  be  within  30  days.* 


OF  msi  mi^n  09  new  wmg.  ^ 

As^xuLT  ttod  battery,  on  hab^  <?orifUS  from  th^.Oraiigj» .  '^~''**  ^^ 
Common.  Pleast  At  the  Orange  cifcuit,  in  182)1,  the  yq^^'  beas  corpui 
(iict  WIS  for  the  plaintiffs,  for  25  dollar3.   The  defendant  on  ^"^  *^*  ^,**°*" 

*  '  non        pleas. 

a  cas^  made,  applied  tp  this  Covirt  for  a  new  triaL  which  1st  yerdict,  for 
was  granted,  with  cost^  to  abide  the  event*  Tbe  ca^use  was  ^^  £vir  ti^ 
again  brought  to  trial  at  the  same  circuit,  in  November,  1823,,  **»  «***  «»*« 
and  a  verdict  found  for  the  defeqdant ;  ^d  the  only  ques*  ei>mt,  &c.  2d. 
tio|i.noYr,  was  upon  the  taxation  of  costs,  defeadint' **** 

heUt  that'tha 

Siary,  for  the  plaintiff,  contended  th«\t  the  defendant  was  J^®^^*"* 
entitled  to  recover  the  costs  of  the  last  trial  only.  Both  the  hk  coata  of 
Common  Pleas  and  King's  Bench  agree  in  this  practice.  *****  *™**' 
{Rotis^^  V.  Bardin  et  al.  1  H.  Bl.  639,  and  note  (b)  there. 
Smith  V.  Haile,  6  T.  R,  71.  HaJikey  et  ah  v.  Smith  et  al.  3 
T.  R  607.  Bird  v.  Appletm,  1  East^  111.)  Iii  the  last 
case  lid.  Kenyon,  C.  J.  reviews  all  the  previous  authorities. 
And  in  Howarth  v.  Samuel,  (1 B.  &  A.  666,)  the  Court  say, 
«  The  rule  as  laid  down  in  Austen  v.  Gibhs,  (8  T.  R.  619,) 
where  the  costs  are  directed  to  abide  the  event,  is  this,  that 
in  case  the  same  party  succeeds  again  on  the  second  trial, 
he  shall  have  the  costs  of  both  trials ;  but  if  the  verdict  bo 
different  on  the  second  trial  from  what  it  was  on  the  first, 
the  party  succeeding  on  the  second  trial,  shaH  only  have 
the  C08t^  of  the  second  trial ;"  and  they  acted  upon  this 
principle.  He  also  cited  PooU  v.  Selwoodj  (1  Price's  Exch. 
Rep.  310.)  It  might  be  said,  and  (for  aught  he  knew,)  cor- 
rectly, that  the  usage  of  the  bar  had  been  different ;  but  we 
hav^  a  rule  declaring,  that  the  practice  of  the.King's  Bench 
shall  he,  ours,  in. cases  n9t  provided  for  by  the  rules  of  this 
Court.. 

Where  the.  party  succeeds,  he  Is^  prima  facie^  right ;  and 
it  IS  enough,  in  justice,  that  the  opposite  party  obtains  a  new 
trial,  without  the  precedent  conditior  of  paying  the  costs  of 
the  first 
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NEW  YORK,      M  ^Kissocky  contra,  contended  that  he  was  entitled  to  re> 

May,  1884,    ^^ygf  ^he  entire  costs  of  the  suit,  from  its  commencement  in 

Carvey      the  Common  Pleas,  to  its  termination  in  this  Court,  indul- 

Rider  ^8  ^^^  ^^^^  ^^  ^^®  ^^  ^  ^^1^  ^  ^h®  second  trial.  He 
should  not  deny  that  the  rule  laid  down  on  the  other  side, 
was  settled  in  the  English  courts ;  but  as  he  did  not  knov 
that  the  question  had  been  decided  by  this  Court,  (at  any 
rate,  no  decision  upon  the  question  is  reported,)  he  did  not 
deem  it  improper  to  say,  that  the  English  rule  is  inconsis- 
tent with  their  statute,  and  with  the  very  terms  of  the  phrase, 
"  with  costs  to  abide  the  event  of  the  suit.**  A  verdict  oyer 
25  dollai^  against  us,  would  carry  costs;  the  suit  being 
brought  here  by  habeas  corpus.  (1  R.  L.'  344,  s.  4.)  And 
on  the  other  hand,  the  statute  is  plain  and  conclusive,  that 
the  defendant  shall  have  his  full  costs  if  he  recover.  (1 S. 
L.  343,  s.  2.)  On  granting  the  new  trial,  the  aigumentof 
the  opposite  side  might  have  been  used ;  and  this  Couit 
might  have  imposed  such  a  condition  as  would  have  limited 
our  costs ;  but  that  period  has  gone  by.  No  discretioa— no 
equitable  power  of  the  Court  has  been  exercised ;  and  eiri 
termwuy  we  muat  recover  our  full  costs.  The  statute  is  left 
to  its  full  operation.  The  whole  costs  are,  by  the  tenns  of 
the  rule  granting  a  new  trial,  to  follow  the  event.  No  dis- 
tioction  was  made  by  the  court.  The  very  rehearsal  of  the 
tenns  in  which  the  new  trial  is  granted,  shows  the  English 
rule  to  be  absurd.  He  concluded  by  citing  Davila  v.  Her- 
ring, (1  Str.  3C0,)  and  BurchaU  v.  Bellamy ,  (6  Bimr.  2693.) 

Curiay  per  Sutherland,  J.  On  granting  a  new  trial,  the 
Court  exercise  a  sound  discretion  in  relation  to  the/^ostsof 
the  trial  which  has  already  been  had.  Where  the  verdict 
is  set  aside  for  the  misdirection  or  error  of  the  Judge,  or  as 
•  being  against  law  or  evidence,  the  costs  of  the  former  trial 
are  directed  to  abide  the  event  of  the  suit ;  upon  the  prio- 
ciple,  that  the  error  which  occasions  the  setting  asideof  the 
verdict,  being  imputable  to  neither  party,  and  the  case  being 
still  undecided  upon  its  merits,  there  is  no  ground  upon 
which  the  costs  should  be  put  upon  the  one  party,  rathe 
than  the  other. 
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The  construction  which  the  Court  of  King's  Bench  have  nkwyork 
put  upon  the  terms, "  that  the  costs  shall  abide  the  event  of        ^^'        ^ 
the  suit^  is  this  ;  that  if  the  same  party  succeeds  again  on       Cooper 
a  second  trial,  he  shall  have  the  costs  of  both  trials  ;  but  if       Spioer. 
the  verdict  be  different  on  the  second  trial  from  what  it  was 
on  the  fir^t,  the  party  then  succeeding,  shall  only  Iiave  the 
cost  of  this  trial.    {Howarth  v.  SamueL  1  B.  &  A.  566. 
AtL9te7i  V.  Gibbs,  8  T.  R.  619.)    The  rule  has  been  differ- 
ently construed  here.    It  has  been  understood  according  to 
the  plain  and  natural  import  of  its  terms ;  and  we  believe 
the  general  understanding  of  the  profession  has  been,  that 
the  party  who  finally  succeeds,  is  entitled  to  his  costs  upon 
all  the  previous  trials,  (whether  he  failed  or  succeeded  in 
them,)  if  those  costs  were  directed  to  abide  the  event  of  the 
suit.     It  is  of  no  importance  which  way  this  rule  is  under* 
stood  ;  but  only  that  it  should  be  settled.     Whenever  the 
costs  of  a  former  trial  are  directed  to  abide  the  event  of 
the  suit  J  the  finally  successful  party  is  entitled  to  the  costs 
of  both  trials. 

Rule  accordiDgly.(a) 

(a)  Vid.  Jaekmn  t.  HdUum,  I  Chit  Rapu  19. 


CoopEB  against  Sptcer,  Sniffen  6c  Oddie,  manucaptors 

of  Caldwell. 

Spxcer  and  Caldwell  became  special  bail  for  Oddie.     ^    . .  ^  .. 

Special  bwl 

They  were  excepted  to,  by  the  nsual  entry  on  the  back  of  who  wn  ex- 
tho  original  bail  piece,  notice  given  of  the  exception  to  the  "'^t  ^  jm^ 
defendant's  attorney,  and  Oddie  refusing  to  justify,  Sniffen  tify,  oeaae  to 
became  bail  with  Spic^ ,  and  these  latter  justified  as  special  ^^^^^/^ 

have  an  ejroji- 
eretur  entered  iiixm  the  hail  piece ; 

.  But  till  they  do  this,  they  may  he  prooMded  agdnft  a<  hall,  and  their  namea  are  properiy 
inserted  in  the  leeognizance  rolL 

Where  one  ezeefSad  to,  and  not  jaatif)rfai;,  waa  thna  made  a  party  era  fwrma^  and  anedf 
but  no  pn>ee«  aenred  on  him,  Ae2d,  that  tha  exception  waa  no  defence  ihr  tho  other  bail,  but 
jodgment  miijfat  go  against  all,  with  a  stay  of  execution  as  to  the  one  not  brought  in. 

Htldn  nise,  that  tho  other  bail  had  no  right  to  mora  in  his  behalf  iter  an  cj^insintiir*  Tht 
right  is  personal  to  hlmseif»  which  he  may  wahre*  and  lofier  hunself  to  be  ohaifed. 
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* 

KfiVTORX^  bail.  Snifiep  becaipe  b^il  hj  mnglyacknowledgiiigaaei^ 
^wj^sH  j^iQ  i^]  pj^ce  J,  and  th(|  exception  still  remains  on  the  ori- 
tsoofw:  ginal  bail  piece,  no  waiver  thereof  beipg:  entered,  oi  intima- 
SpiMT.  ^  ^^  either  of  the  defendants.  Judgment  agaiost  Caldwell 
was  entered  the  1st  d^y  of  last  February  term.;  a  jL  /a. 
issued,  returnable  the  nezt  day^  (2d  day  of  February  termj 
a  ca^  so,  issued  the  18th  day  of  the  same  month,  (tte  3d  day 
of  the  term,)  returnable  the  24th  day  of  the  wne  moath, 
(9th  day  of  the  term,)  the  capias  a4  resporKtendum^di^mA 
all  three  of  the  bail  was  issued  on  the  25th  day  of  the  same 
month  (the  10th  day  of  term)  returnable  the  28th  day  of  the 
same  month,  (I3th  and  last  of  the  term^)  which  was  letum 
ed  cepi  corpora^  as  to  Spicer  and  Sniffen,  and  non  e5/  as  to 
Oddie ;  and,  on  issue  joined  of  nid  tiel  record^  the  cause  was 
noticed  for  trial  ^t  this  term ;  the  recognizance  roll  having 
been  drawn, up  and  i^eA,  against  all  three  of  the  bail. 


now, 


by  record. 

Hfi  Selthfh  c^^)  in  behalf  of  Spicer  and  Sniffen,  and 
pursuant  to  a  notice  duly  given  for  the  purpose,  moTedthai 
an  exoncretur  be  entered  on  the  original  bail  piece  as  to 
Oddie ;  and  that  the  recognizance  roll  be  set  aside.  He 
cited  Humphrey  V,  Leitej{i  Burr.  2107,)  and  Flacky- 
Eager,  (4  John.  Rep.  185.)    Oddie  should  not  have  bees 
included  in  the  roll.    It  is  an  injury  to  him,  and  an  trre^ 
larifj^  fis  it  re3pe?l0  the  tiue  bail,  whomny  move  to  set  ank 
the  proceedings.    They  hf^re  a*  right,  in  this  way,  to  anil 
themselves  of  being  improperly  joined  with  Oddie.    Wbeo 
once  e^€))ted  to,  a  man  is  not  bailovieii  fox  tha  pnipoae oi 
sur^pen^ring^  thPtfgb  hiihnm^  be  nalstoidfiMfftiii  thebul 
piece.    {MiiUir  Vv  ^a<i,  4  B*  &r  P.  137.)    On  exoepM 
a9td  nfiglect  to  justify  within  the  rogulai  tinic^  be ;  eeasea  to 
b^  bail.  {The  Peoph  er  ml.  Wmrksr,  JudgesofCkmit 
go,  1  Cowen's  Rep.  54.     Waterman  ^  Wells  v.  i/fcK, 
id.  6p,> 

l^Mjh  ^  iwVv  i^ji^  that  the  esmieretur  shmiU  be 
^terf^d  as  to  (^Adl0  ithq  b&d  applied,  but  then,  it  shooldbe 
«»h1om  atnot'to  inlerafero  with  the  reconne  of  the  pioiotiff 
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against  the  other  defendants.    They  have  with  a  know-  new  yobXi 
ledge  of  all  the  fiicts,  pleaded  nul  iiel  record^  the  cause  is    M*y»  ^8fl4. 
noticed  for  trial  on  that  issue ;  and  it  is  too  late  for  them  to       Cooper 
apply  to  set  aside  the  proceedings  for  irregularity.    They       8plo«r. 
should  havestayed  proceedings  before  the  plea,  or  have  plead- 
ed the  misjoinder,  if  it  be  one,  in  abatement     (1  Tidd, 
694.) 

Oddie  was  not  served  with  process,  and  is  not  before  the 
Court.  He  cannot  be  prejudiced  by  a  recovery,  which  must 
be  merely  formal,  as  against  him.  {Dando  v.  Tremper^  2 
John.  Rep.  88.  Bank  of  Columbia  v.  Netceomb,  6  id.  98. 
Tayhr  v.  PMiboiie,  16  id.  66.) 

It  was  necessary,  in  point  of  form  to  proceed  against  all 
the  bail,  until  such  as  are  entitled  to  be  relieved  procure 
their  names  to  be  stricken  out  of  the  bail  piece  by  an  exon- 
eretur.  (lTidd,224.  Twift  v.  Twftft,  1  Wils.  337.  The 
People  V.  Judges  of  Ofiotidaga^  1  Ck)wen's  Rep.  64.  War 
terman  ^  Wells  v.  Allenj  id.  60.  Flack  v.  Eager^  4 
John  Rep.  186.)  The  undertaking  of  all  joint  and  several 
parties  is  joint  as  to  all,  or  several  as  to  each,  and  the  plain-  • 

tiiST  therefore  could  not  proceed  in  a  joint  action  without  add- 
ing the  name  of  Oddie.  (1  Tidd,  995,  997.  Hammond  on 
Parties  to  Actions,  21.    Aleyn,  21.) 

lu  1  Tidd,  224,  it  is  said  expressly,  that,  until  the  bail 
excepted  to  be  stricken  out  of  the  bail  piece,  they  are  liable 
to  be  proceeded  against.  And  in  WcUter  v.  Oreen  and 
three  others^  (Say.  308,)  upon  a  rule  to  show  cause  why 
two  of  the  defendants,  who  had  been  excepted  to,  should 
not  be  stricken  out  of  the  bail  piece,  and  /in  exoneretur  en- 
tered as  to  them,  the  other  two  having  justified,  and  a  scire 
facias  being  instituted  against  the  four,  the  master  reported 
that  the  names  of  such  persons  are  always  continued  on  the 
bail  piece,  unless  a  rule  of  Court  be  made  for  striking  them 
cut  And  the  Court  being  inclined  to  make  this  rule  abso- 
lute, upon  its  being  said  that,  if  it  should  be  don%  the  other 
two  defendants  might  plead  nul  tiel  record  to  the  scire  faci- 
aSf  it  was  discharged ;  and  a  rule  was  afierwardsmade  that 
proceedings  upon  the  scire  facias  should  be  stayed  as  to  the 
two  defendants  who  applied  to  have  their  names  stricken 
out  of  the  bail  piece     It  is  the  uniform  course  to  move  for 

Vol.  n.  79 


fggt  OASm  IN  TETE  SOTR8MS  CdUVt 

•M^irVoRK,  Bn  ermeretur.    {FiMev.  Bmtrfce^  I  Bl.  fld)^  48ft. 

y^y* ^^   pkreffir.  LeUe^  41^n.2W7 ;)  MdH pPoeeediog^hrnvB^ma 

<ktip^      commenced  Against  all,  Ihote  whose  fianiee  <are  flftriclKfii  «iil 

fM^.      imist  firtt  ]Niy  fhe  costs.    {Ehm/j^Np  y.  I^ila,  4  B^ir. 

mm.    ^huld  etxa.  V.  mAinM,  7  EaGBt,  680.    Aitt#  t. 

JSwrke,  1  n.  Rep.  462.    1  Tiild,  284)    They  conliiNK 

bail  for  the  purpose  of  surrendering  the  principal    (1  lidd, 

024.    jRar  V.  Sheriff  of  E$se»,  6  T.  IL  683.    2  BL  Sep. 

9V8.) 

The  Yecogrf  innoe  toll  i^latee  Yrndk  to  the  time  of  fiia; 
4he  bail.  In  judgment  of  la<lr  it  is  enroNed  as  of  that  4imeL 
In  technical  presumption,  it  is  filed  witfi  the  bail  |)ieoe,att 
timb  ^hen  ^he  plaintiff  cannot  know  ^hal  Ihe  bafl  will  be 
lo. 


'Curik.  Bail  OdAid  applied,  we  shoald  doubtless  hsn 
directed  an  «remtfr«/iir,'but  he  is  not  before  the  Court  in  any 
•hepe.    The  other  bail  faai^  no  right  to  apply  for 

Th^n  this  excepitioti  Is  introduced  as  mattnir  of 
upon  the  trial.  It  is  said  that  Oddie  is  not  bail ;  thai  he 
oeased  to  be  so  on  entering  the  exception  and  neglect  to 
justify.  This  is  true  to  efv^ry  substantial  parpossL  fie 
ceased  to  be  bail,  and  the  plaintiff  does  not  pursue  him  with 
the  view  to  mahe  him  liable,  but  merely  as  a  formal  party 
to  the  record.  Th€^  is  no  difficulty  in  seeing  what  the 
rights  of  parties  are.  The  only  difficalty  is  In  th)B  font 
of  adjusting  those  rights.  IBtrike  ont  the  name  of  Oddie^ 
^nd  the  other  defendants  will  then  object  the  nri^oiods. 
Oddie  has  never  applied  to  tiave  his  name  stricken  from  die 
lytil  piece ;  and  we  diiidc  he  continues  bail,  in  fetm  tiB 
this  is  done.  The  view  taken  of  this  question  by  the  pisia- 
tiff 's  counsel  is  correct.  WaUer  v.  G^sen  and  aiftarj^  is  ia 
point  'Oddie  can  never  be  ehtfrged  as  bail,  tf  he  apply  tn 
an  ertmer^tur  ;  but  ho  may  lilso  wafve  lihat  rig(ht  and  sub- 
mit to becharged togtsther with ttke other defendanla.  The 
]proceedmg  here  is  Under  flie  jdnt  debloi  wit  He  is  cot 
"served  with  process,  end  fhe  phikftiff  mayliave  his  jndg- 
'ment  on  filing  a  stipulation  not  to  triteout  exeettttM 
'Oddie ;  or  the  rale  may  be  etailBred  with  nMiy  of 
'against  him. 


mr  TBB  WthTE  OF  HBW  YOUL  fffr 

ftota :  ^rhat  th0  a^rtieaftioii  in  behalf  of  tfie  deftudant  Kmwoit^ 
Oddia,  ba  denied  with  ooBtfi,  that  a  stajr  of  pioewdiagi  be    ^^'^^^ 
fl»  gmnted  as  to  praciudeas  aetnal  levy  upon  the  peisoa  or   The  i^opto 
piDpefty  of  the  de&ndant  Oddisi  uttder  the  judgixieot  m  y^^y, 

oanae ;  and  an  reading,  lDe.»  iiDtiae  of  trial  bjr  the  lecDld^ 
dbCy and  on  raadiBg  the  record  of  noogilizanee;  aadon 
tioB^  A»^  dolered  judgaient  &r  the  plaioliflL 


■  •  liti*  i      i»<     M  III  I        It        ■       I  »       ill 


The   sworn 

The  Pbopl9  «?  ret  Palmer  de;  Tompkinb  against  Vail,  JJ'*^**^©^^ 
ToMPKiNa  &  Allek,  Commissioiiers  of  Highways  of  for  a   paUic 
the  Towa  of  NewcasUe,  m  the  county  of  West  Chester.     J*^7*S  X 

16th  Mctioii  of 

See  this  cjise  ante,  (1  CoWentf  Rep.  689.)  *^jj^*  ^J.'J] 

wayi,  (3  R.  L 

J  F.  Bmrf  shoirad  cause  against  the  nde  dbtaided  at  375»)  ii  apub- 
the  bsl  October  term,  wMch  see  (ante,  1  Cowene' Rep.  fSQ,)  o^o'^rTnl 
agaitist  Nartiatiiel  Hyatf,  ef  Newcaecle.  epection  by  aii 

He  read  the  affidavit  of  Hyatt,  in  whidi  he  stated,  diat  tanta  o?  'the 
he  never  had  been  a  Gonmissioaer  of  Highways  of  the  town  ^"^  ^^^""^ 
of  Newcastle,  but  he  did  not  deny  having  possession  of  the  laid  out,  and 
document  sought  by  the  niatois.  ,  ^^^^  ,7,i^^  . 

Henry  said  that  if  he  did  not  obtain  the  papet  as  Com-  office. 
missioner,  this  Court  have  no  jurisdiction  over  him.    They  come  into  the 
miffte  have  ordisred  a  flbrmer  ComnissioDer,  to  deliver  an  ^^  ^^  ^  * 

'  ftranger,  not  a 

official  paper ;  but  their  power  does  not  extend  to  an  indi-  eommimoner 
vidual.    Besides,  there  is  another  remedy.    The  relators  Jhj.  !j2art  *wiil 
may  take  issua  npon  the  return  to  the  mandamtis;  and  compel    him, 
eon^el  Hyatt  to  preduoe  the  pqper,  by  a  aubpsBma  dneef  ie-  t^'fiiTit'^with 
eiMj  on  die  triaL    The  Ooort  will  not  interim  summarily,  ^J'''}?^^'  ""^^^^ 

•  »     ■  ,  -  ' '  for  the  inapec- 

and  oempel  the  production  of  a  paper  in  lefeience  le  a  tion  of  a  per. 
pending  sntt,  for  the  inspectioB  of  the  opposite  perty.  Sup*  ^l^'to^  suit 
pose  a  suit  npotn  bond;  a  stmnger  gets  possession  of  it ;  |°  ^^'?^  ^^^ 
yon  wonU  pot  die  party  to  his  suipmma.    U  he  disobeys  queetio^ 
thi%  yoo  will  attach  him{  not  before.  inaction  *of 

one    who     ie 

8.  A.  Fbot,  m  tappatt  of  the  nde.  The  Gewtbtve  fa-  ^^^H^S^  ^ 
iMa  eoKBizaaee  of  As  sohjeet  matter  by  Ae  writ  <tf  Bwndo*  <»"pd     >!>« 

*  openinff  of  th9 

muse  Being  thus  peeesMBd  of  the  GAoes,  they  m^rMWtee  nMuL 
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NEW  TO&K)  their  usual  powers  incident  to  a  cause  pending.  The  ap- 
May,  1884,  plication  was  not  on  the  ground  that  Hyatt  is^  but  that  ht 
Th»  Peojiie  wos  a  Commissioner.  He  was  not  a  Commissioner  when 
y][|]  we  applied.  Our  being  mistaken,  in  supposing  that  he  onee 
held  an  office,  cannot  vary  the  principle.  Whether  he  had 
been  Sheriff,  Clerk,  Commissioner,  or  held  any  other  office, 
could  not  affect  our  rights.  The  ground  is  that  the  paper 
is  a  public  document  belonging  to  the  town  Clerk's  office  of 
Newcastle,  and  which  this  Court,  therefore,  have  the  right 
to  control.  They  ordered  Hyatt. to  file  the  paper.  This 
is  not  like  the  case  supposed,  of  a  bond ;  a  mere  prirate 
paper.  But  pursue  the  bond  case  a  little  farther :  Suppose 
a  bond  put  on  file  in  the  Clerk's  office  by  order  of  this 
Court ;  an  individual  takes  it  from  the  office :  The  plaintiff 
is  called  on  by  rule  to  produce  it ;  but  it  turns  out  that  a 
stranger  has  it :  Have  not  this  Court  the  power  of  compi- 
ling him  to  bring  it  in  ?  What  difiference,  whether  the 
proceeding  be  by  stAp<ena  duces  iecumj  or  by  rule  and  at- 
tachment in  the  first  instance.  This  Court  have,  not  only 
a  supervisory  control  over  inferior  jurisdictions,  but  also 
over  their  records.  Having  this  power,  they  have  a  right 
iO  whatever  is  essentially  incidental  to  an  exercise  of  that 
power.  /The  record  must  be  filed  and  placed  within  their 
reach,  before  they  can  use  it, 

Henry  J  said  there  is  nothing  in  the  statute  requiring  Aia 
paper  to  be  filed  in  any  office. 

Curia.  It  is  an  inquiry  more  important,  than  difficolti 
whether  our  proceedings  are  to  be  obstructed  in  this  man- 
ner by  the  improper  interference  of  an  individuaL    This 

1 

man  has  possessed  himself  of  a  document,  which  is  confess- 
edly a  public  one.  He  now  admits  he  has  the  paper  in 
question.  A  rule  has  been  served  on  him,  by  which  he  was 
required  to  file  it ;  but  he  replied  that  he  had  not,  and  would 
not  do  it ;  and  this  Court  had  no  power  to  compel  him. 
No  authorities  to  show  the  summary  power  of  the  Court  in 
such  a  case  were  cited  on  the  argument,  nor  indeed  was 
this  necessary.  That  we  possess  the  power  both  upon 
principle  and  authority,  we  do  not  entertain  a  doubt    A 
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party  has  Irought  his  suit,  the  sacccssful  prosecution  of  newtorKi 
which  from  the  commencement  to  the  termination,  depends  M>y,  1884. 
upon  the  inspection  of  this  paper.  Delay  him  till  the  state  The  People 
of  the  proceedings  ivill  admit  of  a  stibpcBna  duces  tecum,  yl^ 
and  he  may  be  finally  defeated  by  a  variance.  To  avoid 
this,  the  rule  wais  made  to  file  it  It  is  a  record  of  the  town 
of  Newcastle,  and  every  inhabitant  of  that  town  has  a  right 
to  its  inspection.  It  belongs  to  the  Clerk's  office  of  that 
town.  The  proceeding  before  us  by  mandamus  was  with  a 
view  to  compel  the  opening  a  highway  described  in  this  pa- 
per, which  is  the  original  application  of  the  freeholders.  It 
came  into  the  hands  of  this  Hyatt,  who  sets  the  public  jus- 
tice of  his  country  at  defiance,  by  peremptorily  refusing  to 
produce  it.  The  books  are  full  of  cases  where  the  inspec- 
tion of  public  documents  has  been  ordered.  A  few  familiar 
instances  are  those  of  corporation  books,  parish  registers, 
books  of  the  India  Company,  books  of  a  bank,  and  the 
Court  rolls  of  a  manor,  &c.  (Vid.  Phil.  Ev.  ed.  of  1820, 
328, 9, 330,  and  the  cases  there  cited.)  Is  a  public  document 
to  be  placed  beyond  reach  of  the  Court,  because  an  interest- 
ed individual  chooses  to  plunder  the  office  where  it  is  de- 
posited, or  arrest  it  on  its  passage  there  ?  Suppose  this  had 
been  an  indictment,  or  other  paper  belonging  to  the  files  of  a 
Court,  could  it  be  withheld  under  this  pretence?  The 
authority  of  this  Court  would  indeed  be  nominal,  (and  the 
numerous  authorities  on  this  head  but  an  idle  theory)  if  it 
depended  for  its  exercise  on  the  avarice  or  fraud  of  any  in- 
dividual whether  in  office  or  not.  The  case  may  also  be 
put  upon  the  plain  principle  which  punishes  an  obstruction 
of  our  process ;  as  a  rescue.  A  case  directly  in  point,  in 
every  particular,  can  hardly  be  expected.  It  is  without  pre- 
cedent in  this  Court ;  and  we  trust  that  such  a  high  hand- ' 
ed  measure  will  not  be  repeated.  The  course  to  be  pursued 
is  too  plain,  both  upon  principle  and  authority  to  warrant 
us  in  dilating  farther.  We  are  called  upon  to  punish  this 
man ;  and  he  must  be  attached. 

Rule  for  an  attachment 


cans  w  TU  wtrsmi.  covet 

irsv,T0Jt«9 

"   ■ 

WhiitoBMre 

* 

Adami.  WhiYTEUORB  agatMt  A0AM8. 

J^  ^"*°*^f°'  Assumpsit,  on  divers  promissoiy  notes^  dated  after  thi 
neighboring     3d  of  Msffcbi  1803,  st  Aldxwidrim  in  lbs  Distnot  of  Colum* 

SlSpu'^'iSS  bia,  made  by  i^e  defendaot 

penon  ftom  Plea,  <*  Uiat  Ha  ^aADQl  4eiiy  Ibe  said  action  of  tlis  aaid 
buUeavttiThe  plointif^  noi  but  that  be  did  undertake  aad  pepnuse,  in  mat- 
Aiture  acquisi-  ^er  and  foTO  as  the  said  plaintiff  hath  above  thereof  cos- 

tiont    of    the     ,   ,      •  ,  .  !    •    ,         -  .  *     1   .     ./^ 

debtor  liable  plained  sgasist  biia,  nor  but  that  the  said  jsainlin  ongbt  to 
niatertr^^e  '^^^^^  sgainst  him,  the  aaid  defendant,  his  damages  sot- 
remedy  mere*  tainsd  Oft  ocGSsion  of  the  oot  performing  of  the  said  9<*venl 
ite^,  aniTte  pvomises  Slid  Undertakings  of  himi  the  faid  defendant ;  but 
not    of   any  |||0  ^^^  defendant,  in  pursuance  of  the  act  of  Cougiesi  sf 

force   in    tnui  '  ^^ 

■ute.  the  United  States  of  America,  entitled,  "An  act  for  the  lelirf 

ment^bS^  of  insolvent  debtors  within  the  District  of  Colombia,"  (passed 
of    the  con-  3d  Mardi,  1803,X«)  in  discharge  of  his  person  from  ttie  ess- 

The  Ux  /o-  <^ntion  of  the  judgment  to  be  obtained  against  him,  in  this 
n  goreniB  the  behalf,  by  the-said  plaiatiif  m  this  action,  aocordiii|[(  te  ibe 

An  inaoivent  form  and  directions  of  that  statute,  says  that  he  the  said 
^r  to"«r**i  <lefendant,  heretofore,  to  wit,  on  the  1st  day  of  April,l819, 
oart  of  the  was  in  sctual  ooofinement  iq  jail  in  the  said  District  of  Oo- 
frLhlTunT^  InmUa,  to  wit,  at  the  city  and  in  the  county  of  Kew  YoA, 


it     diacharge  ^  the  suitofs  creditor  of  him  the  said  defendant :  and  that 

the  contract. 

he,  the  said  defendant,  afterwards,  to  wit,  on  the  3d  day  or 
May,  in  the  year  1819,  at  the  district  of  Columbia  aforesaid, 
to  wit,  at  the  city  and  in  the  county  aforesaid,  baFing  in  all 
things  conformed  himsdf  to  the  provisions  of  the  said  statute, 
was  duly  discharged  by  the  Hon.  William  Cranchi  Chief  Jus- 
tice of  the  United  States'  Circtiit  Court  of  the  District  of  Co- 
lumbia afoiesaid,  he  then  being  the  asting  Judgf^  accolding 
toi,and  by  yirtue  of  the  said  statute  {  and  that  the  certificaleof 
the  said  dischaJ^  by  tl)e  said  Chief  Justice,  was  by  him  the 
said  Chief  Justice,  on  the  day  and  yeor  last  aforesaid,  at  the 
District  of  Columbia  aforesaid,  to  wit,  at  the  city  and  county 
aforesaid,  lodged  with  the  Clerk  of  the  county  of  Alezan 

(•)  6  U.  &  Uws,  old  ed.  994. 


dria^  and  by  th«  said  Clerk  duly  i9C(x:dfd|  ptu^suw;^  to  ^e  xww^Tf^^W, 
prorisioos  of  ihe  ssmk  act,  Uio^  mA  ^ww*yj  <?C  iUexa^inlria  Ije-.    ^^^^^^ 
iug  the  county  in  -^Imk  tl^  wd  difchafg^  toi^  plaqe ;  a«4    Whittwwwt 
tho  said  defotidnnt  fuftiysf  4«^y4,  tlp^l  1^  soyoiaA  piowMb      AcbW. 
aud  andeitekingt.  in  tb»  pbMpttfT  'a  9^d  (JWoiariilioQ.  mepijliiQX]^    . 
ed  and  aol  feitb,  and  each  and  ^Tery  of  t];i(m99^  mreia  itof^  Vf^ 
bimi  the  said  defendaAti  le  |li(»  said  pkoal^  berore  ^e  said  ^ 
day  of  May,  18i9|  and  tbia  h/e,  ti^  md  drfetdanV  is  reedy^ 
Aq^  wh^refoie  he  prays  jodg^aenl^.  mii  that  hi9.  person  ba 
discharged  Hsof^  the  e^&^iimfi,  of  tlie  judgl^ent  to  be^ obtain- 
ed gainst  biiOf  by  tb(9  sajd  pbuQtiift  ift  Oiitf  action,  ^/ocfmi^ 
ing  to  the  foro^  of  ik^  s^d  statute^  4&c.f' 

Kicpv4CATioi(.  '<  And  4ie  said  pMntitf*,  by  hia.  aaidetlor-. 
ney  t»sitb)  tli^.  be  onght  noito^  be  birc9d  oi  precluded,  by  vmf 
^lungi  by  the  defi^anK  i^bpve  in  pieeding  aUeged«  from 
tv^vipg  execution  eg^inst  ths  poraoo  of  tiie  said  defendant ; 
because  he  sajra  that  the  said  deWii4siit  never  wn»  die- 
chaxg^^  by  tb^  Bonon^ble  WiJlljyisA  Cl«neh«  Chief  JMlce 
of  the  United  States'  Ciyrcuit  Com  of  tbt  aaid  District  of 
Columbia,  in  nyiu^ei  and  foipi  a^  U^  said  defendant  heA 
above,  in  pleading,  alleged  and  thi?  be  prays,  d&c*'^ 

The  cause  was  tried  at  4ie'  New  Yoili  Ciiioui^  CoMft»  ba« 
face  Ri9tWAR9s,  Cvrcuit  Juknigf^  Feb,  13tl\^  %924^  ^nd  verdict 
fot  llic  defendenjt  in  di#  above  WMe^ 

The  defendsA^  l^d  t^  in  f pecial  bfil. 

On  theas  facts,  4-  Sj^^m^i  for  the  defendsnt,  now  moved 
(bat  an  nmcreiur  be  eiitered  on  i)he  bail  piece,  and  that  the 
plaintifT  entar  up  ^  ^peciial  judgment  i^^ainst  the  future  a&9 
quiailions  of  ihe  defendant  only,  with  costs  tpthedefeodap\ 
ta  be  taxed  on  th^  issue  so  found  iQ  bj^  lavoiTi  within  SO 
d4,7$  after  ^er^/icc  of  aptice  of  suich  rule,  or  that  the  defen* 
datit  have  leave  to  enter  such  judgment  for  him,  o(  for  suob 
other  rule,  i^  » 

On  the  otbai  band,  H  jp.  SBdgmek^  for  the  plainliii; 
ki^oved  lot  judgiQeiM,^  generally  an4  abfoliitely,  notwitb-i 
stfrnding  the  finding  of  the  jury  v^  (aver  of  the  disohaigsi 

Bo<Ji  luptit^ia  nfeieaxgM^  ^o  mm  ^m^ 
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NEW  TORK,      A.  spencer f  for  the  defendant.      Wright  v.  Pofon^B^ 
May,  1894.    ^{^^  jn  question  the  vaUdity  of  a  discharge  under  tliis  veiy 

Whittemoro    act  d(  Congress ;  and  the  Court  denied  its  efioct,  only  on 
Adttdif.      *^®  gronnd  that  it  was  not  properly  set  forth  in  pleading. 
No  jurisdiction  was  given  by  the  plea,  to  the  Judge  who 
^^^^  granted  the  discharge,  within  the  rule  repeatedly  laid  down 
by  this  Court.    It  was  virtually  holden,  in  that  case,  that 
the  person  of  the  defendant  was  discharged,  though  the 
question  was  not  directly  determined.    The  Court  would 
have  sanctioned  the  discharge,  had  itbeen  properly  pleaded. 
That  case  also  decides,  that  as  to  the  union  at  large,  the  ad 
is  a  private  one,  of  which  the  Courts  in  the  several  states  are 
not  bound  to  take  notice,  unless  it  be  shown  to  tliem  in 
pleading.    The  parties,  then,  have  gone  to  trial  on  an  im- 
material issue,  and  there  should,  at  least,  be  a  repleader 
(e)  1  But.  awarded.    The  rule  laid  down  in  Rex  v.  PhilipSj{c)  is  that 

BOl.  <<when  the  finding  upon  the  issue  does  not  determine  the 

right,  the  Court  ought  to  award  a  repleader,  unless  it  ap- 
pears from  the  whole  record  that  no  manner  of  pleading  the 
matter  could  have  availed."  In  fairness  and  propriety,  the 
plaintiffshould  have  demurred,  which  would  have  given  the 
defendant  a  chance  to  amend,  on  the  issue  in  law  being  deter- 
mined against  him.  He  could  have  set  forth  that  the  con- 
tract was  made  in  the  District  of  Columbia,  thereby  incor- 
porating the  act,  and  making  it  a  part  of  the  contract,  ae- 
^        cording  to  the  constant  doctrine  of  this  Court.(€{)   They  will 

f  Stnnf  Y.  not  allow  the  plaintiff  to  shut  out  this  defence  by  the  arti- 

^A,16  Joim.  g^  ^f  taking  issue  on  the  plea,  having  it  found  against  him^ 
and  then  moving  for  judgment  nan  obstante  veredicte. 
The  Court  should  not  hear  the  validity  of  a  plea  discussed 
on  a  non-enumerated  motion,  when  the  party  might  have 
demurred. 

It  is  true,  that  the  act  in  question  provides  merely  for  a 
discharge  of  the  person,  and  for  holding  him  to  common  bail 
only ;  and  the  14th  section  declares,  that  the  disdiarge  shall 
have  no  greater  effect,  in  any  particular  stato,  than  if  the 
debtor  had  been  discharged  under  the  insolvent  dettor'j  law 
of  any  other  state.  The  last  provision  will  probably  be  re- 
lied on,  as  bringing  the  case  within  our  decisions,  which  have 
denied  all  operation  to  discharges  of  other  states,  when  both 


OF  THE  STATE  OF  NE^T  TORE.  629 

parties  were  not  resident  there  at  the  time  of  the  contract  new  tork, 
The  decisions  upon  this  question  are  by  no  means  uniform.    M*y>  ^^^ 
In  Miller  V.  llallf{e)  the  Supreme  Court  of  Pennsylvania    Whittemom 
gave  effect  to  a  banknipt  dischai^e  in  Maryland,  though  the       AdanuL 
plaintiff  was  a  resident  in  Pennsylvania,  and  directed  an  ear- 
onereiur  to  be  entered  upon  the  bail  pie^e ;  but  a  contrary  ^}  }     ^ 
decision  had  been  before  made  in  James  v.  Allen,{f)  and  in     (/)  !<*•  188. 
Donaldson  v.  Chambers[g)  a  rule  nisi  was  granted,  on  the     (JS)    9    id- 
authority  of  Miller  v.  HalL    The  case  of  Hic/cs  v.  Brown^ 
in  this  Court,(A)  is  in  point.    The  defendant  had  been  dis-     (k)  13  John 
charged  under  the  insolvent  act  of  New  Orleans.  '  He  plea8-  ^^ 
ed  the  discharge  here,  and  it  was  allowed.    It  is,  according- 
ly, enough  for  us,  that  the  discharge  in  question  be  allowed 
the  same  effect  here,  as  if  it  had  been  granted  under  the  law 
of  another  state.    It  is  true,  there  are  cases(t)  in  which  this     (t)  Pwk  y 
Court  have  refused  to  discharge  a  defendant,  who  has  obtain-  2^^*74*  oha" 
ed  a  foreign  discharge  on  common  bail ;  but  the  true  346 
ground  of  the  refusal  was,  because  the  Court  would  not  inter- 
fere summarily.    The  party  should  be  put  to  plead  his  dis- 
charge.   In  cases,  however,  where  bail  come  for  relief,  the 
Court  have  discharged  them  without  plea.(j)  (j)  Snuium 

T.    Drakt,    1 
Cainef*     Re|k 

B.  D.  Sedgwick,  for  the  plaintiff;  cited  Tidd.  Pr.  830,  for  »•    ir«w  t 
the  distinction  between  a  repleader  and  judgment  non  oh-  j^SLciT^ioa 
stante  veredicto.    He  was  willing  the  statute  should  be  con- 
sidered a  private  one  ;  for  then  all  defence  failed  ;  it  be- 
comes apparentthat  a  repleader  would  be  useless,  and  judg- 
ment should  be  for  the  plaintiff  generally.  * 

He  opposed  the  defendant's  motion  on  ceveral  other 
grounds :  1.  That  the  act  is  a  mere  municipal  regulation 
of  the  District  of  Columbia.  2.  That  it  does  not  warrant  a 
plea.  It  gives  the  remedy  specifically,  which  must  .be  by 
motion  to  discharge  on  common  bail.  This  is  by  the  10th 
section,  (6  U.  S.  Laws,  300.)  3.  The  plea  does  not  show 
that  Judge  Cranch  had  jurisdiction,  which  is  indeed  admit- 
ted on  the  other  side. 

As  to  the  first  point,  he  said  the  whole  act  related  merely 
to  the  imprisonment  of  the  body,  the  remedy  for  the  debt 

Vol.  n.  80 


ITBW  T4mC|  It  had  oothijai;  to  do  vrith  the  Qdntract    The  lex  fori  rnnsl 

J>i»yf  13^    piesciibe  the  remedy*   This  arises  frojj^  the  wture  of  ihuijl. 

Whkrgaaw    E^ery  Court  has,  and  must  abide'  l^y,  its  o vii  ibrm»  i  and 

f^L^      this  rule  has  evea  been  applied  to.  Ihe  statute  of  limitatioDs  of 

a  ne^boRC^  state.(itr)    Hpw  could  the  law  of  bail  or  of  91- 

Ti%J^,^  \  il»dMmeat^  ii^  Maf^buKstl^y  he  brou^t  over  aad  applied 

oSmi^  Kep.  tifie^  though  the  cooUract  va&  made  there?    Diflereot 

^tatea  have  di,^ecenjt  times  and  modes  of  enfbccipg  judg- 

luants,  which  cim  Miexer  be  udopl^d  here.    They  levy  their 

executions  oj|i  diSeceal  kinds  of  pipoperty.    Thi^  caae  of 

O)  I  TML  Jkmes  y.  AUeuJH)  denied  euy  effect  to  a  New  Jersey  dis- 

charge,  because  it  operated  as  a  mere  exeiu]^j|^  from  im- 

prisoqio^ent,  did  not  extend  to  the  coptn^^Qt,  arid  wea,  there- 

(m)  d  John.  £^0,  local  iu  its  e^ct    Smith  v.  Spitwla^m)  While  y*  Cm- 

(5  rii  U7.  jWrf,(o)  and  P^  v,  Biv^ier  4r  MuUock,(j))  i^  this  Couit^ 

^)  HMiiL  p^^ceeded  ufoo,  Hw  same  principte.     Wrighi  ¥.  i'olcw^g^ 

(«)  10  Johik  deqde^  nothiug  as  to  the  nature  or  efiect  of  the  disichai;ge; 

800.  -w 

iL  SkeeketFyStm^  ajde.  Whether  this  $t«l|ute  be  pnyale 
OX  public,  It  y«  n^  bur.  The  late  decisions  of  th^e  Si^ireiDR 
^^M»«i  V.  Q^urt  of  the  Uni^ed  States,j(r)  and  of  ^is  state,(«)  relative  to 
Cninch.  481.  the  effect  of  the  records  and  judicial  proceedings  of  ooe 
JrSmMi,  9  ^^te^  when  sought  to  be  enforced  in  another,  have  no  appli- 
^r^A^ttB  ^'^"^  It  ia  a.  ^qle  of  generajl  and  univeis^l  law^  thai  the 
▼.  Montgome-  lemedy  musr  always  be  goireiai^  by  the  lex  fori.  Noeki. 
ry^  19  John.  Tupperit)  is  a  stxnng  illtgitration  of  this  rvle.  ffifis  t« 
(OiCainet'  B^imii  Rkeroly  decides^  generally,  that  the  insolTent  law  of 

Rad.  409 

^  the  place  makes»a  part  of  the  contract  whfste  that  cootxact 

i|»  properly  affected  by  it;  but  where  it  relates  to  the  peraoo, 
)|  bea  uBiConnly  been  treated  as  a  modifoation  of  the  remedy 
iJone.  To  any  otherwiae^  wpuld  he  confowding  the  Uwa 
of  the  diffeient  sjti^ies^  qajdmg  tb<^  of  one  state  ge^em  ii^ 
einethsr.  Take  <he  quae  of,  divmcqea,  WbM.  fc«Mreiws  <4 
the  exclusive  legislation  cf  the  sts^on  this  head,  if  you  give 
effect  to  theae.  locsil  tewal  80,  aii  to  |oi;eig9  letteie  of  ad- 
ministration, or  judgments  upon  attachment  in  another  atatSi 
In  a  suit  GommeijiQed  while  the  defendant  is  ^!im^  fi=om  the 
flUt^  and  he(s  wver  been  a^rve^  wjfh  F^^ese^  The  ceaea 
giving  a  construction  to  that  part  of  tlie  federal  constitutioiv 
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vlik h  declaiecj  tlie  t^lfect  of  jiuUcal  proceedings,  determine  nww  tobi^ 
HkH  etkci  iqerely  04  evideiACii,  or  iu  rcliOion  lo  the  fiNcm  of    ^*^'  ^^ 
pleediug*    Uui  to  say  ihut  funiigu  xecoids  sbaU  bare  tfaa   vmxkvmm 
same  eflect  throughout,  and  in  erery  particular,  as  our  own» 
would  be  to  make  a  jud;;mcnt  of  Pennsylvania  a  lien  on 
Imids  hei«|  or  m»ke  their  process  of  execution  nm  in  this 
statu.   Tbo  same  jirinoiple  would  produce  this  state  of  Uunga 
which  is  now  set  up  against  oar  remedy  by  m<  ^o- 

Sedgwickt  here  oiled  th^  cose  of  the  United  S(aie9  y» 
WiUQi^{u)  wiieie  it  was  docided  thai  an  insqlvent  debtor^  3^''^^'^^''^ 
who  has  received  a  cenificate  of  discharge  from  arrest  and 
impriaoiinieitty  und^  a  stale  insolreni  law,  is  not  entitled  IQ 
be  discbai^  fiom  emoutioa  at  tbe^  auit  of  the  Uni|e4 
States. 

SfHrneety  in  i^y.  It  is  said^  ^  lep^fori  must  goverqaa 
to  the  remedy.  To  Ihis  we  i^roa^  ai^d  the  illustrations  ad- 
vanced on  tlie  4Vtber  side  aire  ail  correct.  But  they  do  not 
aifpiy.  Ileie  the  process  is  all  gone  through  with.  Tha 
qtiestioti  does  not  relate  to  the  preliminary  proceedings,  hut 
itie  eiioct  and  <q»eratioA  of  the  judgment  Suppose  the  law; 
had  provided  that,  the  future  acquisitions  of  the  defendant 
sliDuld  be  protocted,  could  be  not  avail  himself  of  such  a 
pirovisiun  by  pl«jadtfig  ?  Mather  v.  Bush  decidesi  that  if 
the  contract  sucoeed  the  statute*  tM  l^V^f  is  engrafted  upw 
and  becomee  a  part  of  tlie  former.  Now  suppose  the  pLaiur 
tiff  luul  covenanted  that  he  never  would  lake  out  cxRcqtioa 
agaiuRt  the  body,  might  not  the  defeadant  plead  this  as  1^ 
releuso  by  operation  of  law  f  Would  not  th^  covenant 
limit  tlie  plaintiff  to  his  ei^ution  agaioat  the  proptMrty  ? 
Our  objection  does  ooi  relate  to  t}ie  remedy,  but  the  coj^e 
summation. 

Chiri($,  The  defendant  relies  upon  an  insolvent  dischargo 
gianted  pursnsot  toan  act  of  th^  Ccmgress  of  the  United 
States,  for  the  relief  of  insolvent  debtors  within  the  district 
efGolumbia.  (6  U  S.  L.  old  ed.  291.)  The  IQtb  section  of 
Ibat  act  dtdolavea  its  eflect  If  a  debtor  is  arre^Oed  for  an^ 
debt  contracted  before  the  dischargi,  the  Court  issuing  t^^ 


I 
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ZTEWTORK,  process,  or  a  Judge,  are  to  release  him  on  common  bail 
May,  185^.  rjfj^jg  discharge  is  founded  on  a  cessio  bonoruniy  but  all  the 
Whittemore  subsequent  acquisitions  of  tlie  debtor  remain  liable  to  exe- 
cution. 

Giving  to  this  discharge  all  the  effect  which  can  possdUy 
be  claimed  under  the  act  of  Congress,  it  does  not  operate 
upon  the  contract,  but  merely  upon  the  mode  of  enforcing 
it  It  is  a  personal  discharge  of  the  defendant — nothing 
more ;  and  must,  from  its  ve^  nature,  be  confined  in  oper- 
ation, to  the  district  of  Columbia.  The  lex  loei  ctnUraebu 
does  not  apply.  {Peck  v.  Hozier  4*  Mtdock,  14  John.  34fi.) 
Imprisonment  is  a  part  of  the  remedy,  not  of  tbe  contrscL 
{Sturges  V.  Crowninshield,  4  Wheat.  Rep.  200,  201.)  It  is 
obligatory  on  the  Coiuls  in  the  district  of  Columbia,  as  to 
bail,  and  the  manner  of  proceeding  upon  execution.  The 
defendant  cannot  be  imprisoned  there ;  but  it  does  not  fol- 
low that  he  is  exempt  from  imprisonment  in  this  state. 

A  further  effect  is  contended  for,  upon  the  principle  that 
the  contract  being  made  in  the  district  of  Columbia,  dniing 
the  existence  oC  the  law,  was  entered  into  in  reference  to  it; 
and  that  the  statute,  therefore,  is  incorporated  with,  and  be- 
comes a  part  of  the  contract  This  is  true,  so  far  as  the 
nature,  validity  and  construction  of  the  contract  is  cnneem- 
ed ;  but  it  has  no  application  to  the  forms  of  judical  proceed- 
ing. {Pearson  v.  Dwight^  2  Mass.  Rep.  84.  Dixmii 
Ea?rs.  v.  Ramsay*  s  EiPrs.  3  Cranch,  319.)  The  same 
principle  has  been  repeatedly  acted  upon  by  this  Court,  in 
relation  to  the  statute  of  limitations  of  adjoining  statesi 
{Nash  V.  Tapper^  1  Caines'  Rep.  102,)  even  where  the  con- 
tract arose,  and  both  parties  resided  there.  {Reyffles  v. 
Kceles,^  3  John.  Rep.  263.)  And  a  long  and  unbroken  ae- 
ries of  decisions  has  denied  any  effect  to  these  personal  dis- 
charges, beyond  the  boundaries  of  the  state  where  they  are 
granted,  {James  v.  Allen^  1  Dall.  188  ;  Smith  v.  Spinda, 
2  John.  Rep.  198 ;  White  v.  Canfield,  7  John.  Rep.  117; 
Sicardv.  Whale,  11  John.  Rep.  194,)  upon  the  principle,  that 
the  statutes  under  which  they  are  granted  are  inapplicable, 
as  a  part  of  the  lex  lod  contractus  ;  but  constitute  a  part  of 
the  lex  fori  merely,  {Peck  v.  Hozier  4*  Mulockf  14  John. 
346. 
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The  case  principally  relied  on  by  the  defendant's  ccunsel,  imwYo&Ki 
b  Hicks  y.  Brown,  (12  John.  142.)    That  case  gave  effect    M*y,i8ai 
to  a  New  Orleans  discharge,  which  extended  both  to  the  per-    "Wliittomora 
son  and  contract  of  the  debtor,  and  the  principle  of  that  case      AjImm. 
was  again  recognized  by  this  Court,  in  SherriU  v.  Hopkvns^ 
(1  Cowen's  Rep.  103.)    Both  cases  are  plainly  distinguish- 
able in  this  particular,  from  the  present.    They  go  beyond 
imprisonment,  the  mere  remedy,  to  the  contract  itself. 

This  distinction  is  founded  not  only  upon  authority,  but 
upon  the  plainest  principles  of  propriety  and  convenience ; 
and  it  was  well  observed  at  the  bar,  that  a  contrary  rule 
would  confound  the  laws  of  the  different  states,  making  . 
tho^  of  one  state  govern  in  another.  Suppose  a  law  of 
Columbia  declaring  that  execution  should  not  go  till  a  given 
time  after  judgment ;  that  the  defendant  should  be  imprison- 
ed for  a  limited  time ;  that  he  should  be  supported  by  the 
creditor  during  hi?  imprisonment,  or  enjoy  jail  liberties  to 
a  given  extent ;  might  not  these  modifications  of  the  remedy 
be  extended  to  New  York,  with  the  same  propriety  as  any 
more  material  change?  Where  are  we  to  stop?  On  the 
other  hand,  suppose  a  foreign  law  declaring  imprisonment 
perpetual  imtil  the  debt  is  paid,  or  inflicting  other  severe 
punishment  for  insolvency,  are  our  own  laws  to  enforce 
these  various  alterations  in  the  remedy,  as  a  part  of  the  lex 
loci  contracttis  ? 

Nor  is  this  discharge  operative  within  that  clause  of  the 
constitution  which  declares,  that  full  faith,  credit  and  effect 
shall  be  given  to  it  as  a  judicial  proceeding  of  another  state. 
(Con.  U.  S.  art  4,  s.  1.  2  U.  S.  Laws,  new  ed.  102.)  Ihis 
is  undoubtedly  true,  when  considered  in  reference  to  plead- 
ings and  evidence.  {Mills  v.  Durye,  7  Cranch,  481. 
Hampton  v.  MConnel]  3  Wheat  Rep.  234.)  But  it  is  not 
and  cannot  be  so  in  its  greatest  extent  The  cases  decrde 
that  the  judicial  record  of  one  state  shall  hot  lose  any  thing 
in  verity,  by  being  carried  into  another ;  that  it  shall  be  tried 
by  itself  on  a  plea  of  nvl  tiel  record.  But  to  give  the  same 
unlimited  effect  to  a  foreign  judgment,  as  to  one  of  our  own, 
would  be,  as  remarked  at  the  bar,  to  make  a  judgment,  in 
one  state,  bind  lands  in  another.  The  argument,  as  derived 
bom  the  constitution,  is  very  fiilly  and  ably  considered  by 


€31  <!uun  nr  nts  tfommn 

nmwnnn,  iMpptih,  h  in  Jhmet  r.  Aibm,  (1  DalL  li_   , 

''^^'"^   (i4  tS9,)  doM  not  contfadiat  thedodriaeof  the  fi 


SVMMid     The  difleba^ge imwn  in  qa«Btion,by  the  kttei^  |iiu>dbif 
^'         tntt^ndbd  lo  the  ^ootnct ;  fbi,  iiw»ngh  dHidWI 
ID  Jfamu  P.  AUm^  tvldch  vas  inferred  to  is  j 
deee  net  piofats  lo  qtMMioa  that  eaae. 
The  judgment  mum  be  fot  lbs  plaiittjfl;  m 

BmM'.  TliaftdieiMNiaftoflhedeAiidutbedbDaid^Trilh 
eoals ;  and  tfwt  jadgaeiit  be  rendeied  iior  the  plaiiilifli 
taiHy,  noCwWMtanduig  Am  teidiet  «f  the  jiinr. 


■*■*»»»■■ ■»>**  >f  I  I    tn 


HAH}  mgaSMt  Bo^IC^KUML 

In  «^np^>      AeBVM^fltT.    /.  P/dff,  ht  die  pkitDtii;  moved  diat  iM 
pleaded  '^  the  d^odafttfs  eeeond  plea  \»  stOGken  out,  with  caBll^  wt  At 

pi^  false  in  l%e  motkMi  was  groQndei  on  the  voUoving 
^hkT'' th^n  ^■^-  ^  affldavlt  by  the  ptaintifis'  eltomey,  that  on  the  Slit 
was  some  April,  1824,  he  received  from  the  defendaoit^ 
goodxMs  'in  pl<a>S  ^MM  ef  trtiich  was  the  feneiel  ieeae;  the 
^\nJtZi  V^  t»^  Which  ie giiren  belaw;  that  thia  plea 
hy  the  plain-  abevt  7  foUoi,  aadia,itf  he  li  mfonned aad  beliereSyniiBrfif 
f^tiend  ^"u  'alee  ii>  peiat  of  fket,  and  ie  ontkeljra  ah«n  plea ;  thaf  taate- 
stiioken  oat  Ue^es  it  js  pleaded  aelely  for  vexation  and  dday,  and  thai  die 
defendant  hae  no  defence  whateiffsr  in  the  eaiiea. 

lShcmt<p2e«r--.'<  That  after  the  making  of  the  aaU  aeaa- 
fal  euppoaed  premiaee  and  nadettaMnga^  in  the  eaid  plain* 
MV deelamtion  mentioned,  and  beforethe  ewnmencaml 
nf  tiie  soft,  to  wit,  on  the  Ifll  day  c^  Nevaniber,  JL  D.  IfBl^ 
at,ftc.,  the  said ]AaiBt]ft  and  the  aaid  deiaiidant  aoeoaalBl 
together,  of  and  oonceming  the  several  enmenf  money  in  Aa 
j^amtifi^  deelamiott  meaUoned,  and  aodoe  aad  niring  flem 
the  aatd  defendant  Id  #ie  aaid  {MntUb, 
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iaid,  atid  of  and  ccmcernittg  div^frs  diher  msms  of  nsoney  then  tficir  f Mid 
due  and  owing  from  the  said  plahiCrfti,  as  e*ecirteTs  as  afore-  May,  isac 
said,  1o  tne  said  defendant ;  and  npon  that  accomiting,  the  fitmwrt 
said  defendant  was  then  and  fltere  fonnd  in  armar,  and  it^ 
deVted  to  the  sAid  plarntiffs,  a^^xeciitors  asaibresaid,  tnl!he 
nam  of  290  doHars  and  no  more ;  and  Vbesaid  defendant,  in 
fall  payment,  satteftiction  and  diseh^tge  of  the  said  sum  of 
250  dollars,  in  which  lie  was  so  found  in  arrear  and  indebt- 
ed as  aforesasd,  then  and  there  made  and  delivered  to  the 
said  ^laintifli,  tris  certain  promissory  note,  bearing  date  cto 
the  same  day  and  year  last  aforesaid,  whereby  he,  the  said 
defendant,  for  ralue  received,  promised  to  pay  the  said  phiin^- 
tiffs,  as  executots  as  aforesaid,  the  said  sum  of  250  doHars, 
within  ten  days  after  the  date  of  the  said  note ;  which  said 
promissory  note  the  said  plaintr^,  as  executors  as  aforesaid, 
then  and  there  accepted  and  deceived,  fai  fnll  payment,  sat- 
isfaction and  discharge  of  the  moneys  so  found  due  and  in 
arrear  as  aforesaid,  and  of  the  sereral  promises  and  und^tak- 
ings,  in  the  said  plaintiffs'  declaration  mentioned :  And  the 
said  defendant,  in  fact,  further  saith,  that  afterwards,  and  be* 
fore  the  commencement  of  this  suit,  to  wit,  on  the  30th  day 
of  November,  in  the  yealr  last  aforesaid,  at,  dz^c,  oforesaidi 
he  paid  and  satisfied  to  the  said  plaintiff  the  full  amount 
of  the  said  last  mentioned  promissory  note,  to  wit,  the  afore- 
said sum  of  250  dollars,  which  the  said  plaintiffs  then  and 
there  accepted  and  received  in  full  payment,  satisfaction  and 
discharge  of  the  moneys  so  found  due  and  in  arrear,  as 
aforesaid,  and  of  the  several  promises  and  undertakings  in 
the  said  plaintiff  *d  declaration  mentioned :  And  this,  du;^ 
wherefore,  &c,^ 

Theaffidavit  of  the  plaintiffs,  Seymour  andHigginbotham, 
stated,  that  they  had  never  jointly  or  severally  stated  an  ac- 
count with  the  defendam,  of  and  concerning  the  moneys 
sought  to  be  recovered  fid  this  cause,  or  any  other  moneys 
due  from  the  defendant  to  the  plaintiA,  as  executors  of  Sher- 
man, nor  had  the  defendant  ever  given  to  the  plaintiff,  or 
either  of  them,  m  settlement,  pa3rment,  satisfaction  or  dis^ 
charge  of  their  said  demands  against  him,  his  note  for  the 
som  of  250  dollars,  or  any  other  sum,  nor  bad  the  defendant 
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KEWTORKi  ever  paid  ihe  plaintifis,  or  either  of  them,  the  snm  of  250 

May,  1824    dollars,  or  any  other  sum,  in  satisfaction  and  discharge  o* 

Steward      the  demands  of  the  plaintifis  in  this  suit ;  that  their  co-plain- 

HotdJuM.     ^  Steward,  had  never  taken  any  part  in  the  managonent 

of  the  estate  of  the  said  Sherman,  and  had  never,  to  their 

knowledge  or  belief,  in  his  capacity  of  executor  of  ShermBD, 

made  any  settlement  with,  or  received  any  money  from  the 

defendant,  or  any  other  debtors  of  the  estate  of  Sherman ; 

and  that  the  plea  is  a  sham  plea,  and  false  in  point  of  fact 

in  every  particular ;  and  that  the  defendant  bad  not,  to  their 

knowledge  or  belief,  any  defence  either  legal  or  equitable  io 

the  cause. 

The  affidavit  of  the  defendant's  attorney  denied  that  the 
plea  was  interposed  for  vexation  or  delay,  and  sho!/ed  that 
by  the  course  of  the  circuit,  in  die  county  wherb  the  venue 
was  laid,  no  delay  would  be  produced ;  that  he  believed  Ae 
plea  good  in  point  of  form ;  but  no  affidavit  of  the  defendant 
was  produced  as  to  the  truth  of  the  plea  in  point  of  fact,  nor 
did  his  attorney  swear  that  he  believed  it  true. 

SiaweTy  contra,  said  the  ground  of  vexation  and  delay 
failed.  There  was  ample  time  to  reply,  and  notice  the  cause 
for  the  next  circuit  in  the  county  where  the  venue  is  laid. 
The  plea  is  good  both  in  form  and  substance.  The  case  of 
Strong  V.  Smith,  (3  Caines'  Rep.  160,)  shows  this ;  nor  will 
it  be  denied.  Then  the  application  must  rest  entirely  on 
tlie  ground  that  the  plea  is  not  true,  and  the  defendant  may, 
upon  the  same  ground  be  deprived  of  the  general  issue. 
Why  confine  the  application  to  the  second  plea  1  This  is 
not  the  manner  in  which  the  plaintifis  can  avail  themselTes 
of  falsehood  in  a  plea.  They  should  reply.  They  may 
then  notice  their  cause  as  an  inquest ;  (Reg.  Gen.  Nov.  T. 
1808 ;)  and  unless  the  defendant  swear  to  merits,  they 
may  take  their  inquest  even  out  of  its  order  on  the  calendar. 
It  is  true  that,  formerly,  false  pleas  were  set  aside  with  costs, 
but  this  practice  has  been  long  since  exploded.  These 
pleas  are  now  allowed,  though  not  encouraged.  (1  C3ilt 
PL  62C,  and  the  cases  there  cited.) 
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Platij  in  reply,  said  it  waa  not  material  vhaikei  the  plea  fmw  T^ft^i 

Was  good  on  its  face  or  not ;  if  false,  it  should  be  stricken    ^^>  ^^ 

out.    If  false  jpleading  be  allowed  at  all,  the  defendant      Steward 

should  be  allowed  to  plead  but  one  plea ;  hece  he  has  plead-         ^' 

ed  twa    He  shoidd  be  ihtown  back  to  his  eoa^iaoa  law 

right,  which  allow^  of  but  one  plea.    Th«  is  the  only 

mode,  according  to  the  modetn  practice,  in  which  the  Court 

can  check  the  abuses  incident  to  the  privilege  of  pleading 

double.    It  is  not  confined  so  strictly  as  the  old  practke 

upon  this  head,  which  required  an  affidavit  of  the  truth  of 

the  plea,  that  it  was  material  as  advised  by  counsel ;  and  a 

rule  or  Judge's  order  was  necessary,  as  a  pxelinunary  to  the 

introduction  of  a  second  plea.    Of  late,  the  party  pleads 

double,  of  course ;  and  leave  of  the  Court,  which  is  always 

recited,  is  a  mere  fiction  not  traversable.    But  the  plea 

should  be  at  the  peril  of  the  party ;  if  false,  it  should  be 

stricken  out,  on  motion.    The  object  of  this  second  plea  is 

plain  ;  it  was  to  provoke  a  demurrer,  and  hang  up  the  cause 

for  the  purpose  of  delay.    The  defendadt  should  be  put  to 

his  affidavit 

He  concluded  by  citing  Pierce  v.  Blake^  (2  Salk.  515,) 

White  et  al.  v.  Howard^  (3  Taunt.  338,)  Solomons  v.  Ly^ 

ouj  (I  East,  369,)  and  Bletoitt  v.  Marsden,  (10  East  237.) 

Curia.  This  plea  is  false  in  fact  beyond  all  doubt,  and 
there  is  some  difficulty  in  saying  whetlrer  it  should  be  an* 
swered,  or  is  demurrable.  Notwithstanding  the  legal  ques- 
tion which  arises  upon  its  face,  we  should  suffer  it  to  stand 
upon  a  very  slight  suggestion  of  its  truth  :  none  such  is 
made.  Its  falsehood  is  conceded|  and  we  will  not  suffer  the 
plaintiff  to  be  placed  in  danger  g(  a  tmp,  by  requiring  him 
to  elect  whether  he  will  answer  or  demur  to  a  plea  which 
is  not  plainly  valid  in  law  upon  it  face,  and  at  the  same 
time  is  admitted  to  be  untrue  in  fact    Take  your  rule. 

Rule  to  strike  out  die  second  plea.(a) 

\e)  BiekUjf  r.  Proene,  H.  T.  1833,  K.  B.    1  Barnwell  &  Cieawoll,  3861 

DscL&mATioir  for  ow  and  occnpatton.    PIea»  tb^t  after  the  making  of 
ttM  fMniMib  Md  tlio  MCfpung  «f  Ihft  Mveral  canaei  of  action  in  tbo  doolM 


TcwL.  n.  «i 
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NEW  YORK|  ration  mentioned,  and  befim  the  ezhibitiMK  of  the  plaintiff't  bill,  tVi  MW 

May,  1824     ant  deliTerad  to  the  plaintiff  one  ton  of  Riga  hemp,  and  100  weight  •(  l» 

na  tallow,  of  the  yalne  of  302.  in  full  satisfaction  and  discharge  of  Um  fi»- 

^^  mises  in  the  declaration  mentioned,  and  that  the  plaintiff  aooepted^ie  wm 

J**^.        of  tne  defendant,  in  fdll  satis&ction  and  discharge  of  the  serertl  ynmm 

and  canoes  of  action  in  the  declaration  mentioned,  and  of  all  damafei,  kt 

and  concluded  to  the  Court    A  rule  nin  had  been  obtained  bj  Plitt,  thil 

the  plaintiff  might  ngn  judgment,  as  for  want  of  a  plea,  on  an  tffidiiit  itit* 

ing  that  the  plea  was  in  eyery  ieq»ect  false. 

£.  Lawetf  showed  cause,  and  contended  that  this  was  a  plea  b  eonmol 
vie,  and  that  the  Courts  had  neyer  gone  the  length  of  saying  thtt  i  puty 
might  not  use  a  plea  for  the  purpose  of  delay,  provided  he  did  not  pit  tk 
opposite  party  to  the  unnecessary  expense  of  consulting  counsel,  by  plM^ 
ing  pleas  which  require  diflbrent  modes  of  triaL 

TIU  Cowrtt  without  assigning  any  reasons,  made  the  rale  absotuta 

Note.  This  case  was  heard  and  determined  at  the  stttings  after  tbeUBi 
in  the  absence  of  Abbott,  C.  J. 


1 


Cox,  widow,  demandant,  against  Jagger  &  BsLKHiPi 

tenants. 

Li  dower,  the      DowER,  unde  nihil  habet,  by  Mary  Cox,  widow  of  John 
2r"thaf**Jhe  Coxj  deceased,  of  land,  &c.,  in  the  town  of  Newbuigh,in 

demandant's 

son  haying  conyeyed  the  premises  to  the  tenants,  with  warranty t  &c.,  the  demtBdaat  m 
her  son,  by  writing  sealed,  reciting  these  facts,  and  that  the  dranandant  had  agrwd  vn 
her  son  to  ^ake  a  certain  annual  sum  in  lieu  of  dower,  referred  it  to  three  arfaitratoiite^ 
termine  the  amount  and  the  security  for  pa3rment,  and  tbe  demandant  coyenaoiecl,lw  <■ 
the  award  being  fulfilled,  she  would  release  her  dower  to  the  son,  and  the  perfonDueea 
the  son  was  guarantied  by  one  of  the  tenants ;  that  the  aihitraton  awarded  a  sum  ^T^ 
quarteriy  by  the  son,  or  the  tenants  or  either  of  them,  and  that  the  son  ahould  pay  tbe  co^ 
of  the  controyerqr ;  that  a  certain  sum  of  money  yested  In  the  tenant's  hands  for  tbeir  n* 
demnity  should  be  the  security ;  and  that  all  suits,  quarrels,  &c.,  touching  the  presiiM 
should  cease,  dus.,  and  that  in  default  of  fulfilling  the  award,  the  demandant  might  eittfi 
dtc,  and  tbe  plea  then  ayerred  .that  the  costs  had  been  tendered ;  that  the  qnarteify  ■> 
had  been  paid  to,  and  accepted  by  the  demandant  up  to  the  time  of  the  conuneBoeBMsUi 
the  suit ;  and  the  award  in  all  respects  performed  on  the  port  of  the  son  and  tenanti:  W 
'Tkat  this  award  was  a  bar  to  the  action ;  that  it  was  not  necessary  that  a  release  >1^JJ 
awarded;  that  though  the  arbitrators  might  haye  misiudged  as  to  the  security,  ud fiiM 
upon  one  which  was  insufficient,  this  would  not  afiect  the  award,  their  determinatioB  beii^ 
conclusive ;  that  though  the  award  was  yoid  so  far  as  it  proyided  for  a  payment  hf  tba 
tenants,  and  though  it  might  be  yoid  m  awarding  costs,  which  had  been  provided  for  by  tM 
submission,  yet  this  would  not  affect  the  whole,  and  it  ahould  stand  and  be  enfoced  for  w 
residue. 

Where  the  parties  haye  power  to  transfer  real  property,  arbitmtois  may  awaid  tbit  Wt 
ifaaUdoit 

An  award  may  be  good  in  part  and  bad  in  part  ^,_^ 

Where  the  part  which  is  yoid  Is  not  so  connected  with  the  rest  as  to  afbot  tbe  jMCl« 
the  case,  it  is  yoid  only  pro  tenle. 

Aa  award  that  all  soits  toodung  tho  praniiea  dull  cmm  is  ^ipinimX  to  a 
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Orange  county.  Plea,  that  after  the  decease  of  Cox,  the  newtork^ 
husband  to  wit,  on  the  Slst  of  May,  1821,  at  Newburgh,  &c,  M"^^^^ 
Alexan&er  Cox,  the  son  of  the  demandant,  and  her  late  bus-  Coz 
band,  John  Cox,  having  been  previously  seised  in  fee  sim-  jJL^i 
pie  of  the  premises  in  question,  and  having  prior  to  that  day 
conveyed  the  same  to  the  tenants,  with  covenants  of  war- 
ranty, and  for  quiet  enjoyment,  and  against  incumbmnces, 
Alexander  Cox  and  the  demandant,  on  the  said  31st  of  May, 
at  Newburgh  aforesaid,  by  their  certain  writing,  signed  with 
their  names  and  sealed  with  their  seals,  dated  the  said  31st 
of  May,  recited  in  substance,  that  whereas  the  said  Mary 
Cox,  as  widow  of  the  said  John  Cox,  deceased,  was  entitled 
to  dower  in  all  that  farm  sold  by  the  said  Alexander,  the  son, 
to  the  said  Belknap  and  Jagger,  and  which  had  belonged  to 
the  said  John  Cox,  deceased,  in  his  lifetime,  and  that  the 
said  Mary  had  agreed  with  the  said  Alexander,  to  take  a 
certain  sum  of  money  to  be  paid  quarterly  during  her  life- 
time, in  lieu  of  her  dower  of  the  said  farm  of  her  said  hus- 
band, deceased,  and  that  the  parties  aforesaid  could  not  agree 
as  to  the  sum  so  to  be  paid  as  aforesaid,  in  lieu  of  her  dower ; 
and  it  was,  by  the  said  writing,  stipulated  and  agreed  by  and 
between  the  said  Alexander  and  the  said  Mary,  to  leave  to 
the  decision  of  Thurston  Wood,  Alexander  Ross  and  James 
Waugh,  to  determine,  as  well  the  amount  of  moneys  to  be 
paid  by  the  said  Alexander  to  the  said  Mary  quarterly,  for 
her  said  dower  during  her  natural  life,  as  the  amount  of  the 
security  and  the  nature  of  the  same  by  the  said  Alexander  to 
be  given  to  the  said  Mary  for  the  punctual  payment  of  the 
same  as  aforesaid,  provided  the  award  of  the  said  arbitra- 
tors was  made  and  ready  to  be  delivered,  on  or  before  the 

An  awaid  does  not  tranifer  a  title,  but  a  party  to  it  la  concluded  by  hia  own  agreemen  ^ 
ftom  dispating  the  title.    It  operatea  aa  an  eatoppeL  "^ 

The  nght  to  dower,  tfll  afsigned,  resta  in  action  only.  It  may  be  releaaed,  but  the  widow 
cannot  inveat  another  with  the  right  to  an  action  for  it ;  and  an  award  will  eztingniih  tha 
light  \ 

The  authority  to  award  coita  ie  necesBarily  incident  to  the  power  of  arbitratoia.  \ 

An  award  that  an  annual  anm  ahall  be  pud  in  lieu  of  dower  ia  valid ;  but  a  flirther  pro-  ^ 
Tiaion,  that  in  defuilt  of  payment  the  demandant  may  enter,  ia  void  aa  being  repugnant  to 
the  former.    The  latter  muat  be  rejected,  but  the  former  remaini. 

Ilie  rule  ia»  that  when  one  part  of  an  award  ia  irreoonoilaUe  with  another,  tha  fixat  pari 
ihall  prarail,  and  the  laiter  be  rejected. 


HEW  vdBK,  Tth  day  of  June,  tfa^i  next  after  the  date  of  tha  said  wikja;; 
May,  1824.  ^^^  ^  .^^^^  thereby  further  stipulated  and  agreed  by  die  aid 
Cox  Mary,  that  on  the  fulfilment  of  the  said  award  of  the  lai 
jt^t  arbitrators,  on  the  patt  of  the  said  Alexander,  Ae  iMi 
give  him  a  full  and  entire  release  of  dower,  and  dtma^  fat 
the  detention  of  the  same,  and  the  said  Alexander  agned  to 
pay  all  the  costs  of  the  said  proceedings,  and  the  oosteofthe 
said  Mary,  in  relation  to  the  same ;  and  it  was  theieby  fur- 
ther agreed  that  the  parties^  the  said  Mary  and  A1exaod(^, 
would  abide  by  the  decision  of  the  said  arbitrators  or  a  ma- 
jority thereof,  under  the  penalty  of  1000  dollars,  the  falfl- 
ment  of  all  which  covenants  on  the  part  of  the  said  Akno- 
der,  the  tenants  averred,  was,  on  the  said  31st  day  ef  May, 
guaranteed  by  the  tenant  Jagger,  by  his  instrument  m  writ- 
ing,  under  his  hand  and  seal,  to  the  writing  first  mentioBed 
underwritten ;  that  before  the  execution  of  the  first  mendoo- 
ed  writing  by  the  said  Alexander  and  Mary  respectively,  to 
wit,  on  the  31st  of  August,  1820,  the  said  Alexander  Gn, 
«  conveyed  in  fee  simple,  with  covenants  of  warranty,  of  qniet 
enjoyment  and  against  incumbrances,  to  the  tenants,  the 
premises  in  question,  by  means  whereof  the  tenants  eoieiri 
into  and  were  seised  of  the  said  premises  as  of  their  deroesoe 
in  fee  simple ;  that  after  mAking  the  said  first  mentioBed 
writing,  and  "before  the  said  7th  day  of  June,  to  wit,  on  the 
6th  day  of  June,  A.  D.  18^1,  at  Newborgh,  aforesaid,  the 
said  T.  Wood,  A.  Ross,  and  J.  Waugh,  did  make  thdr 
award  in  writing,  under  their  respective  hands  and  seBb,aD(l 
ready  to  be  delivered  to  the  said  parties  in  difierence,  and 
did  thereby  award,  adjudge  and  determine,  that  all  soin, 
quarrels  and  controversies,  touching  the  said  premises;  shoald 
cease  and  be  no  further  prosecuted,  and  did  thereby  further 
award,  adjudge  and  deteimine,  thai  the  aaid  Alexander,  ff 
the  said  John  and  Oliver,  (the  tenants,)  or  either  of  them, 
should  pay  or  cause  to  be  paid  to  the  said  Mary  Cox,  (the 
demandant,)  or  her  legal  representativos,  the  yearly  sum  of 
35  dollars,  of  and  in  lieu  of  her  said  right  of  dower,  as  ato- 
said,  to  be  paid  to  her  or  her  leg^  tiapreaeotalivea  as  aforesaidi 
in  quarterly  payments,  that  is  to  say,  the  sum  of  8  dollars  and 
76  cents,  at  the  expiration  of  each  and  every  three  mootfas 
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Qommenoiog  m  the  Ist  day  ^  Hay,  (dian)  last  p^st,  (the  new  ToitK 
•aid  Joba  aad  Oliver  beiog  the  present  awoais  of  the  pw>-  *^^'  ^^^ 
porty  ia  queetioo,  and  having  an  adequate  suo^  vested  iu  their  ^°' 
hands  to  indenuiif;  thenu)  And  should  the  3Aid  Alexandes,  j;  ^^ 
his  heirs  or  assigns,  or  the  said  Johaand  Oliver,  or  either  of 
them,  neglect  or  infuse  to  pay  to  the  said  Mary,  or  her  legal 
representatives  as  aforesaid,  the  yearly  sum  of  35  dollars  as 
aforesaid,  during  her  natural  life,  to  be  paid  quarterly  as  afore- 
said, that  then  and  from  thence  forward,  it  should  and  might 
be  lawful  for  the  said  Mary,  or  her  legal  representatives,  to 
re-enter  into  and  upou  the  said  premises,  in  and  for  her  said 
right  of  dower,  in  the  same  manr^r  as  if  the  said  award  had 
never  existed.  The  principal  above  alluded  to  in  the  said 
award,  it  was  thereby  declared,  was  the  proper  security  to 
be  retained,  in  the  opinion  of  the  said  ^bitratora ;  and  the 
said  arbitrators  further  awarded;  ordered  and  determined, 
ib^t  all  costs  and  oharges,  which  theretofore  had  existed  for 
and  0T\  account  of  the  above  controversy,  as  well  as  the 
eosts  of  the  said  arlnt ration,  should, be  paid  by  the  said  Alexr 
ander ;  that  the  sfloi)  matters  above  vecited  are  the  whole  o| 
the  matters  by  Ihe  said  award  directed  to  be  performed  by 
the  said  A.  Cox,  J.  dagger,  and  O.  Qelknap,  or  either  of 
them,  in  the  disobarge,  e:|^tingui8hment  and  satisfaction  of 
the  right  of  dower,  of  the  said  Mary  Gax,  in  the  premises 
aforesaid,  and  in  the  count  aforesaid  demanded ;  that  the 
said  A*  Oox,  after  the  making  and  publishing  of  the  said 
award,  to  wit,  on  or  about  the  6th  of  June,  1821,  offered  to 
pay,  and  tendered  to  the  sfiid  Mary  Cpx,  all  the  costs  and 
charges  which  had  theretofore  existed,  for  and  on  account  of 
the  above  controversy,  and  also  the  costs  of  the  said  arbi- 
tration ;  and  was  then  and  there  ready  wd  willing,  and  has 
ever  since  been,  and  now  is  ready  and  willing  to  pay  all  such 
oosts  as  aforesaid,  whenever  the  said  Mary  Cox  is  ready  and 
willing  to  receive  the  same ;  that  immediately  after  making 
and  publishing  the  said  award,  to  wit,  on  the  6th  of  June, 
1821,  at  Newburgh  aforesaid,  the  said  A.  Cox  paid  to  the  said 
Mary  Cox  the  sum  ef  8  dollars  and  76  oents,  in  pursuance  of 
the  said  award,  which  sum  the  said  Nary  Cox  then  and  theie 
iwsoepted  and  raoeired  vx  full  aatisfiif tjon  and  disobarge  of 
the  one  quarter  part  to  be  due  and  payable  en  the  1st  day 
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NKW  YORK,  of  August  uext  thereafter,  of  the  said  sum  of  35  dollais  ir 

May,  1824«    ^^  ^^^  award  ordered  and  adjudged  to  be  paid  each  and 

Coi        every  year  to  the  said  Mary  during  her  natural  life;  that 

Jaggw.      ^^®  tenants  paid  in  like  manner,  by  the  hand  of  A.  Cox,  to 

the  demandant,  8  dollars  and  75  cents,  on  the  8th  of  July 

1821,  being  the  quarterly  sum  payable  the  1st  of  NoTem- 

ber,  1821,  which  was  accepted  as  aforesaid ;  and  so  the 

tenants  arer  that  they  hare  kept  and  performed  the  award, 

d&c. 

Tlie  prcBcipe  was  returnable  August  tenn,  1821,  when  the 
demandant  counted,  the  tenants  had  a  special  imparlaoce  to 
October  term,  1821,  when  they  interposed  the  aboye  plea, 
with  a  bccond  plea  of  ne  unques  seise,  ^c.  To  the  fint 
plea  there  was  a 
General  demurrer  and  joinder. 

M^Kissocky  in  support  of  the  demurrer.    1.  The  awaid 
is  no  bar  to  the  action  of  dower,  even  if  it  were  binding 
upon  the  parties.    If  not  fulfilled,  they  must  take  their  re- 
medy upon  the  writing  of  submission,  for  the  damages,  t 
is  an  ancient  and  well  settled  principle,  that  awards  villiM< 
(a)  Rol.  Ab.  affect  real  property  or  freehold,(a)  though  the  parties  vooU 
(B)     ^T '  7  ^  liable  to  an  action  for  non-performance.    Rolle  men- 
Com.  Dig.  Ar-  tJQjjg  ^n  award  between  two  copyholders,(6)  and  Knightr 
3.)  3  Bi.  Com!  Burton,{c)  was  an  award  of  partition,  in  both  of  which  casei 
^%)  Rol.  Abr.  ^®  remedy  Was  sought  upon  the  award,  the  title  not  beinj 

Arbitrement,     afiected. 

^  (c)  6  Mod.      Again  ;  the  award  is  void  for  not  having  ordered  a  lekaie 
^*-  ,  of  dower.    In  JohnstniY.  Wilson j{d)  the  arbitrators  awarded 

Rep.  348,  Kyd  partition  between  several  tenants  in  common  ;  but  did  not 
ed.  38^8  p"***  ^iif^c^  any  deeds  of  conveyance  to  be  executed ;  and  it  was 
(«)  Kyd  on  hol  Jen  that  the  award  was  not  even  the  subject  of  an  bcAxl 
An  award  of  a  lease  for  years  is  not  binding.(6)  The  an- 
Thorities  cited  all  agree,  that  in  order  to  affect  the  b&M 
the  award  must  require  some  act  to  be  done  by  the  paitf, 
capable  of  passing  the  title,  which  act  is  afterwards  per- 
formed. No  case  can  be  found  where  a  real  action  wis 
ever  holden  to  be  barred  by  an  award.  Actions  concern 
ing  land  have  been  thus  barred ;  but  they  are  pefsooil 
in  their  nature,  as  actions  of  trespass  for  damages  to  tb 
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freehold ;  or  ejectment,  which  is  no  more  than  an  action  of  nrwyork, 
ti6spa88.(/)    In  trespass,   accord  and  satisfaction  would    ^*y»  ^^^ 
also  be  a  good  plea,(  j")  which  will  not  be  pretended  of  an        Cox 
action  technically  real.(A)  j«gg«r. 

The  nght  of  dower  is  not  the  subject  of  a  personal,  but 
only  of  a  real  action.  Even  ejectment  will  not  lie,  because  R^^^f^Ji 
the  demandant  has  no  right  of  entry,(t)  for  dower  at  the  i&  StUiek  t. 
common  law,  but  only  where  her  claim  is  in  certain,  as  in  john.  197. 
cases  of  dower  ad  ostium  ecclesia^  or  ex  assensu  patris ;( ; )  ^[f^^Tiln 
yet  dower  at  the  common  law  is  a  vested  right,  which  was  (A)  Bao.  Ah. 
the  ground  of  the  decision  in  Damport  ^  wife  v.  Wright,{k) 


that  a  fine  by  husband  and  wife  during  the  life  of  the  for-  ^  ^i    ,  . 
metf  and  five  years  non-claim  after  his  death,  axe  a  bar  of  t.   Clarke    7 
dower*    The  cases  universally  lay  it  dowi|,  that  dower  ^^^^^Jj^^  ^ 
shall  not  be  barred  by  a  collateral  satisfaction,  and  the  reason  43.   Co.  Litt 
given  is  because  it  is  a  freehold ;(/)  and  in  Ttimey  v.  Stur-  39'  ^      ^^ 
ges/yin)  it  was  decided  in  so  many  words,  that  an  accept     00     ]>y«rf 
tanceof  rent  awarded  in  lieu  and  satisfaction  of  dower ^     (OCo.  litt 
(this  very  case,)  was  no  bar  because  the  rent  was  not  issu-  oSi^^'w^^Haw 
ing  out  of  the  land  whereof  the  demandant  was  dowable.  Sl  Butler. 
It  is  true,  the  right  lies  in  mere  action,  but  it  will  not  pass  ^i^    ^"' 
without  the  solemnity  of  a  deed.    It  is  like  any  other  ves- 
ted right  in  lands  unaccompanied  with  possession,  where 
the  right  will  not  pass  even  by  deed  to  any  other  than  the 
person  in  possession,  for  the  danger  of  maintenance.    Yet  -. 
the  right  is  not  less  a  freehold  vested,  because,  as  in  the  or- 
dinary case,  it  happens  to  be  holden  adversely  by  another. 
Gilbert  on  Tenures,  393,  4,  which  may  be  cited  against  us, 
is  not  opposed  to  this  idea,  for  he  is.  merely  discussing  the 
question  as  to  what  descents  shall  toll  an  entry,  and  he  ad< 
verts  to  the  right  of  dower  only  to  place  that  of  the  heir  in  a 
stronger  point  of  light  in  reference  to  this  question.  He  says, 
that  ^'  when  she  is  endowed,  she  is  in  from  the  death  of  her 
husband."    Her  right  of  possession  is  therefore,  complete ; 
and  the  difference  between  her  right  and  that  of  the  heir 
is  merely  in  the  remedy. 

2.  This  award  is  void  for  uncertainty.    It  is  essential  that 
an  award  should  be  certain ;  otherwise  it  is  a  mere  nullity .(n) 

(n)  Kyd  on  Aw.  133,  134,  128, 194, 196, 197.      Pof  ▼.  BrttU  3  Swmd 
SM     Id  393,  m.  n.  <L) 
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vriW  totiK,  Irhd  arbitfaloVA  awari  coe^s  and  ejtpenaes,  vkkout  wfsi% 

Tlhjt  1884.    ji^^  much  they  affe.    Thi«  is  neither  eerlain^  nor  can  it  h 

€oz        made  so  by  mference.(d)    If  is  true,  that  an  awaid  naiyte 

Ja^.  S^^  ^°  P^''^  ^"^  ^^  i^  P^^>  (Willes*  Rep.  64,)  but  thisii 
Only  where  the  part  whtdx  i»  vidid  does  not  enter  into^and 
71.^^^  ^'i^t^  inseparably  Ueiid  itself  with  the  entire  oonsideiatiDQ  forth 
T.  Oarttek.^  lights  which  aft  taken  away.  The  intention  of  theputia 
Schawl  r-  ^^  ^  make  oat  an  entire  samto  the  widow  over  and  above 
Si^**R  ^  *^®  expenses ;  and  if  the  award  of  costs  faHs  fiyrnncertttintf, 
9^.  dSamicL  an  important  item  is  defeated,  having  si  imimate  idation 
^p)'Ky4'L  ^  *®  whole  object.(  p)  Nor  will  a  tender,  (though  wede- 
Aw.  259,  946.  ny  that  any  is  liere  shown,)  help  the  case^  where  Ibe  awaidii 
bitramoDt,  (K)  ^^id  for  uncertainty.  It  may,  as  a  general  rale,  and  in  oib- 
^V^'K^d  ^'  cases,(f)  but  that  of  badness  for  uneertaiuty  is  anezoq^ 
Aw.  2b1\  259,  tion  to  the  role^(l )    Besides,  this  doctrine,  that  the  awid 

Br€i§i2AMtd.  th,e  award  n  pleaded  in  bar.  In  sncli  case,  it  nuist  bean- 
plete  in  all  its  parts.  The  separation  of  the  partshas  wm 
been  made,  exciept  where  the  action  is  to  enforce  the  ami 

Again :  here  is  no  security  for  perfomiaDoe  pcovided  fcr 
by  the  award.  This  was  essential  by  the  rery  termsoflbB 
submisnon. 

S.  The  award  is  void,  as  purporting  to  bind  parties,  stFUi- 
gets  to  the  submisaon.  One  of  the  tenants  is  totally  diseafr 
Heeted  with  the  award,  and  dagger's  becoming  gaaraatorlp 
the  performance  does  not  make  him  a  party.  He  was  i 
meie  surety,  and  stood  in  the  light  of  any  otlier  friend  to  i. 
Cox,  having  no  interest  in  ttte  premises*  There  vai  w 
such  privity  in  the  submission  between  the  demaadaDt  aod 
Jaggar,  as  to  bind  the  latt^.  Nor  if  Ja^fCr  is  bound.  viO 
the  award  extend  to  Belknap,  or  give  him  the  right  to  {dead it 
There  waA  no  such  privity  of  estate,  between  Jagger  aod 
him,  as  to  make  it  enure  to  his  benefit  A  submission  bf 
one  for  himself  and  partner,  even  of  a  personal  matter,  will 
not  bind  the  tatt0r.(r)  A  submission  by  a  part  of  the  pan- 
shioners  shall  not  bind  the  others  \{s)  nor  will  the  sobnxi^ 
iion  by  a  particular  tenant  aflEect  the  ievers]Dner.(0 

(r)  Strangford  t.  Chreen,  2  Mod.  227. 
(^  ifv^ ▼.  Omm,  Liti.  SO.    B«n.48.a 
(0  Butnt  ▼.  Cogan,  2  P.  Wmt.  449. 
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4  The  award  is  roid,  a«  beiBg  inooAsistent  with  the  ternis  itbwtoeKi 
of  the  submisBion.  ^^y>  ^^' 

Cox 

C  H  RiiggleSj  contra.  The  only  question  submitted  jag^. 
was  as  to  the  amount  of  commutation  to  be  received  in  hen 
of  dower.  The  submission  was  by  the  widow  and  the  heir, 
between  whom  the  right  of  dower  was  in  question,  and  pro- 
perly so,  as  the  deed  of  submission  admits.  By  this,  the 
widow  is  estopped  to  say  fhai  the  heir  was  not  such  a  party 
in  interest  as  would  have  a  right  to  receive  a  release  of  dow- 
er, or  negotiate  in  any  other  way  for  its  extinguishment 
Here,  then,  were  the  proper  parties.  They  had  agreed  that 
the  commutation  should  be  quarterly,  and  the  demandant 
agreed  to  release  her  dower  on  fulfiHing  the  award.  A  readi- 
ness to  fulfil  and  a  tender  i*  averred  as  to  part ;  and  an  ac- 
tual payment  and  accerptance  as  to  the  residue.  The  pro- 
vision for  re-entry  is  a  sufficient  security. 

It  is  true,  of  real  estate,  that  a  mere  award  will  not  pass 
the  title ;  but  in  all  possessory  actions  an  award  may  be 
pleaded  in  bar.(tt)    What  substantial  difference  ia  there  be-     («>  Am  t 
tween  the  demand  of  land  in  a  real  action,  and  by  eject-  ^*§,^]^ 
ment  t    In  truth  they  are  the  same,  differing  merely  in  form.  Adams,      is 

John  197 

The  demandant  has  a  mere  inchoate  right  not  verted.  She  ciSowi'* let- 
cannot  transfer  it  till  her  dower  is  actually  assigned  ;(t;)  and  *;•  ▼•  ^"»' 
the  award  is  equally  binding  as  a  release  would  be.  ]^' 

It  is  true  there  are  some  old  cases  which  question  the  pow-  ^  W  ^^^^ 
er  to  arbitrate  concerning  a  freehold ;  but  the  authorities  are  John.  4ii.' 
all  reducible  to  the  doctrine  laid  down  by  Kyd,(t£y)  «•  That  ^ 

whore  the  parties  may  by  thenr  own  act,  transfer  real  pro*  Aw.  61. 
perty,  or  exereise  any  act  of  ownership  with  rf^spect  to  it, 
they  may  refer  any  dispute  concerning  it  to  the  decision  of 
a  third  person,  who  may  order  the  same  acts  to  be  done 
which  the  parties  themselves  might  do  by  their  own  agree- 
ment ;  therefore,  when  we  are  told  that  an  arbitrator  cannot 
make  an  award  of  freehold ;  that  he  cannot  award  the  free- 
hold of  one  man  to  another ;  or  that  partition  cannot  be  by  an 
award ;  we  are  to  understand  these  expressions  to  mean  no 
more  than  that  land  cannot  be  tmnsfefred,  er  a  division 
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NEWTORK,  made  of  it  by  the  mere  magic  of  the  words  of  the  iwird; 

May,  1884,    ^^^  -^  j^  necessary  that  the  award  should  order  such  ads  to 

Cox        be  done,  as  would,  if  done  by  the  voluntary  agreement  of 

Jagger.       ^^  parties,  amount  to  a  proper  transfer  or  partitioiial 

law.'X^) 
The  right  of  dower  is  complete  in  no  other  sense  than  that 

to  any  chose  in  action  \lrhich  the  party  always  has  the  pov- 
er  to  release ;  and  the  rule  that  a  collateral  satisfaction  does 
not  bar  dower,  applies  merely  to  acts  which  take  place,  ot 
things  which  are  received  during  the  lifetime  of  the  hos- 
band.  After  his  death,  the  right  of  dower  becomes  a  fair 
subject  of  negotiation  and  transfer,  like  any  other  claim :  aod 
the  proceeding  here  is  equivalent  to  a  sale  or  release  bf 
agreement,  the  parties  calling  for  the  intervention  of  arbi- 
trators to  fix  the  value,  like  Hall  v.  Warren^  in  9  yes.]un. 
605.  If  not  good  as  an  award,  it  is,  at  least,  equivalent  to  a 
covenant  not  to  sue,  which  is  construed  a  release,  in  order 
to  prevent  circuity  of  action.(y)  A  widow  may  waive  or 
suspend  her  right  of  dower  in  consideration  of  a  mere  chattel 
intercst.(z) 

It  is  said,  the  award  is  uncertain  as  to  expenses ;  bat  to 
this  we  answer  that  the  arbitrators  had  nothing  to  do  with  the 
costs.  The  submission  itself  provides  for  the  payment  bf 
Cox.  The  award  of  costs,  therefore  was  a  mere  act  of  so- 
pererrogution  or  repetition.  The  award  is  void  as  to  this, 
and  good  as  to  the  residue.(a)  The  security  reserved  is  the 
best  which  it  possibly  could  be,  viz.  a  right  of  entry  into  the 
land  in  default  of  payment 

Nor  is  there  any  force  in  the  objection,  that  the  award 
attempts  to  bind  strangers.  Jagger  and  Belknap  are  not 
strangers.  The  former  was  present  and  executed  the  award; 
and  both  are  in  privity  with  Cox,  of  whom  they  purchased, 
with  covenant  of  warranty,  &c.  They  would  have  a  remedy 
over  against  him  on  the  failure  of  title.     An  awanl  as 

(x)  And  Tid.  Munn  t.  AUire,  2  Cainet'  Rep.  320. 

(y)  Harrimm  v.  CIom,  3  John.  Rep.  448.  Jaekmn  r.  Staeiiotue,  1  Cowa'* 
Rep.  123. 

(z)  Park  on  Dower,  214 

(a)  Bacon  ▼.  WMer,  1  Cowen'a  Re^  117.  Caldwell  on  ArirftmUon^  Itt 
Candler  y.  Fuller,  WUlee*  Rep.  62.    Addimm  t.  Ormy,  2  Wib.  293. 
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to  a  mere  stranger  woiild  not  be  void,  if  there  is  a  mi>Ans  of  nbvtori% 
enforcing  il.(&)    So  where  the  parties  comprehended  in  the    May,  isai. 
award  are  contemplated  by  the  submission,  though  they  are         Cox 
not  directly  parties  to  it.(c)  Nor  is  it  an  objection  that  the      jaZjer. 
award  was  in  the  alternative,  viz.  that  Cox  or  the  tenants 
should  pay, id)    Besides,  unceitninty  in  an  award  may  be 
made  certain  by  an  averment  and  eviience,(c) 

Then  the  award  beuig  without  objection,  the  only  ques- 
tion is  as  to  its  effect.  Whether  a  collateral  satisfaction,  per- 
sonal in  its  nature,  would  be  a  bar  to  dower,  has  never  been 
decided  in  this  state.  Tiie  question  arose  in  iMrrabee  4* 
wife  v.  Van  Alstyiie^{f)  but  this  Court  were  divided.  The 
cases  already  cited  show  clearly  that  an  award  would  be  a 
bar  in  ejoctment ;  and  the  principle  is  the  same  here.  It  is 
a  constructive  release,  founded  on  the  election  of  the  deman- 
dant.(^)  It  is  of  the  nature  of  a  judgment,  and  as  such  a 
conclusive  bar.(/i)  There  is  no  doubt  that  this  award 
would,  followed  as  it  is  by  performance,  be  a  complete  de« 
fence  in  Chancery  ;(i)  and  we  ought  not  to  be  turned  over 
to  the  other  side  of  the  hfill,  unless  the  Court  feel  constrain- 
ed to  send  us  there  by  some  unyielding  distinction  between 
the  powers  of  a  Couit  of  law  and  equity. 

M*Kissockj  in  reply.  The  fact  that  the  widow  may  re- 
lease, as  she  stipulated  to  do  by  the  contract  oF  submission, 
pre«supposes  that  she  has  still  a  right  or  interest  in  the  land ; 
and  until  she  has,  in  fact,  released,  she  may  maintain  her 

(h)  Bae.  Abr.  Arbitmment  St  Award»  (E)  1.  RoL  Abr.  348»  349.  8ta«» 
150. 

(e)  Kyd  on  Aw.  160.    Onyonty,  Cheese,  Lutw.  530.    10  W.  3. 

(d)  Lee  T.  Elkiae,  13  Mod  585. 

(«)  Caldwell  on  Arbilrations,  109. 

(/)  1  John.  Rep.  307. 

(g)  Birmingham  r.  Kirwan,  3  Sch.  &  Let  450.  CheUng  t.  Warhwrtm 
4>  VriMpe,  Cro.  EUa.  138.  Van  Orden  t.  Van  Orden,  10  John.  30.  Turney 
V.  Sturgee,  Dy.  91,  a. 

(h)  Bac.  Abr.  Arbitrament,  (E).  Kyd  on  Aw.  139.  Pnrdy  t.  Delmam 
1  Cainee*  Rep.  304.  Weed  t.  EUie,  3  id.  353.  Armetrong  t.  Mufeit,  11 
John.  189. 

(t)  Caldwell  on  Aibitratlons,  315.  3  Vem.  365,  and  Tid.  1  E^  Cas  AK 
Dower*  B.    9  Mod.  153.    1  Br.  Com.  Cb.  393. 
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mswr6KKf  B&tkm.     The  caoeei  quoted  on  the  other  side,  and,iiid0ed| 

**y'^^^    iffl  the  easee  where  an  award  has  been  holden  tabind  luidi, 

o»        lelatc  to  aetiens  wbieh  are  raeroty  possossory ;  nof  vu  it 

J«MiE       ^f^^  pretended  that  Ae  award,  in  itself,  could  ttamfer  tk 

title.    I  never  intended  to  qnestion  that  a  r%bt  of  actioo 

may  be  released.    No  doabt  an  action  of  dower  may  be  d» 

charged  in  this  manner. 

To  aay  that  the  award  operates  ae  a  release,  besides  ood* 
tradicting  the  plain  niles  of  law,  is  begging  the  qtiestionas 
to  its  validity.  I  have  shown  that  no  part  of  this  award 
sfaonld  be  suffered  to  stand,  because  that  which  is  void  goes 
to  the  entire  merits  of  the  case.  An  award  is  goed  is  put 
and  bad  in  part,  only  where  the  void  matter  is  alt<^her 
Ibreign  to,  and  disconnected  with  that  which  is  good.  Arhitr 
lators  may  award  as  to  costs,  though  no  express  power  be 
given  for  the  purpose.  This  power  is  implied  and  iocideD- 
_0")  *j«  ▼•  tal.(  J  )  Costs  are  many  times  an  important  item  in  Ae  o» 
ZH'^^'^  troversy ;  and  where  the  attempt  to  provide  for  themfafls, 
4ifl  party  injured  should  have  a  right  to  treat  the  whole  asa 
mUity.  These  costs  can  never  be  made  certain.  There  ii 
BO  standard  of  calculation  by  which  they  can  be  reaehed. 

It  makes  no  difference  that  this  award  may  be  eoibroed 
in  Equity.    We  are  now  in  a  Court  of  law. 

It  10  said  that  every  one  C4>ntemp1ated  by  aaubmissioais 
boond  by  it;  but  it  would  be  most  dangexous  to  faring  ail 
peisons  in  privity  with  tiie  party  within  the  opeiatioD  of 
this  rule,  it  means  no  more  than  that  where  the  right  d 
one  party  belongs  to  him  and  another  jointly,  and  is  made 
the  subject  of  aii)itration,  the  latter  shall  be  bound  by  the 
submission  of  his  co-tenant.  It  is,  at  least,  doubtful  whelh* 
er  the  rule  goes  even  to  this  extent. 

An  alternative  award,  in  order  to  be  good^  must  relate  to 
the  thing  to  be  performed,  not  the  person  to  perform.  That 
the  party,  or  a  stranger,  shall  do  the  act,  in  the  language  of 
this  award,  is  clearly  void. 

But  it  is  a  sufficient  answer  that  in  the  cases  where  a  pvt 
of  the  award  has  been  enforced  and  a  part  rejected,  tbt 
question  did  not  arise  in  its  present  shape.  The  action  «» 
on  the  award  and  the  void  part  was  intended  for  the  benefit 
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6f  tbe  plamtify  isriiich  be  was  content  to  waiv«.    Snob  mtttB  jxew  y^k 
the  oases  6[  Candler  v.  Fuller  and  Addhan  v.  Orto.    Thfi    ^^^^^ 
mode  of  proceeding .  here  leav^  \ib  no  election.    We  ate        Qok 
compelled  to  accept  oTcry  part  of  the  awatdi  wheCber  it  he      jJLat 
I^ally  binding  or  not. 

The  opposite  counsel  does  not  ^peak  aeoordiBgto  the 
eases,  irhen  be  says  that  the  acceptance  of  a  coUalered  satuf- 
faction  for  dower  is  inefectual  only  where  it  is  leceived  b»« 
fore  tiie  husbandii  deaths   The  case  wl»eh  has  been  cited  oa 
both  sides,  of  Thtrney  v.  8iurges^{k)  is  dnrectly  against  hiou     (jc)  i  Dyer, 
The  collateral  Sadsfaetion  there,  was  £6  rent,  accepted  ia  ^^  ^^ 
pursuance  Of  an  awaid  made  between  the  demandaBt  and  48,  pL  167. 
tenant,  after  the  death  of  the  husband ;  aad  because  the  sent 
did  not  issue  out  of  tbe  tery  same  land  of  which  dotwer  was 
claimed,  the  satisfaction  waiB  prononnced  ooUateial,  «id  for 
that  reason  disallo\i^ed.   A  case  more  diieotly  in  point  could 
hardly  be  framed. 

Curia^  per  Wooi>worth,  J.  The  law  is  well  settled,  that 
where  the  parties  might,  by  their  own  act,  transfer  real  pro- 
perty, or  exercise  any  act  of  ownership .  with  respect  to  it, 
they  may  refer  any  disputes  concerning  it  to  tbe  decision  of 
arbitrators,  who  may  order  the  same  acts  to  be  done  which 
the  parties  themselres  might  do  by  agreement  (Kyd  on 
Awardsi  61.)  The  demandant's  claim  of  dower  being  a 
proper  subject  of  submission,  tbe  iuq.uiry  will  be,  whe&et 
the  award  is  a  bar  to  the  action. 

The  submission  and  award  are  set  out  in  the  plea,  with 
an  averment,  that  after  publishing  the  award.  Cox  tendered 
(he  costs,  and  paid  to  the  demandant  two  quarters  of  the 
yearly  allowance. 

The  authority  given  to  the  arbitratorscannot.be  extended 
to  persons  or  things  beyond  the  scope  of  the  submission. 
An  award  moy  be  good  in  part  and  bad  in  part,  where  that 
part  which  is  void  is  not  so  connected  with  the  rest  as  to  af- 
fect the  justice  of  the  case.  It  is  then  void  only  pro  tatUo. 
(Martin  et  ah  v.  Williams^  13  John.  264.) 

It  is  contended  that  the  award  is  defective,  in  not  having 
directed  a  release  of  dower.    To  this  it  may  be  answered| 
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NSW  roRK|  that  the  demandant^  by  the  submission,  bound  heiBelil  on  the 
Fay,  1884.  f^iifiim^nt  of  thte  awaid,  to  release  her  dover  and  damages. 
Cos  This  act  being  provided  for  by  the^^rties,  it  became  mu^ 
ri^er.  cessary  for  the  arbitrators  to  direct  a  release.  It  will  be  aeeu 
that  their  powers  were  confined  to  two  objects — ^the  sam  to 
be  paid,  and  the  security  to  be  given.  Having  disposed  of 
these,  there  was  a  compliance  with  the  terms  of  the  flib> 
mission.  But,  independent  of  this,  I  do  not  think  the  omis- 
sion fatal,  for  they  award  that  all  suits  touching  the  premises 
shall  cease,  and  that  the  yearly  sum  of  $35  is  in  lieu  of  the 
right  of  dower.  If,  then,  in  consequence  of  the  await],  the 
demandant  could  not  maintian  an  action,  the  effect,  as  it  r^ 
spects  the  defendants,  is  the  same  as  if  a  release  had  been 
awarded  and  actually  executed.  They  are  equally  protect- 
ed. The  principle  upon  which  an  award  is  held  to  be  a 
bar,  where  the  title  to  land  is  submitted,  is,  not  that  it  can 
have  the  effect  of  conveying  the  land,  but  that  the  party  is 
concluded,  by  his  own  agreement,  from  disputing  the  title. 
The  parties  consent  that  the  award  shall  be  conclusive  as  to 
the  right,  and  that  is  sufficient  to  bind  them.  {Doe  y.  S» 
sery  3  East,  16.)  In  the  case  of  Sellick  v.  Adams,  (15  John. 
197,)  the  arbitrators  fixed  the  boundary  between  the  land  of 
the  parties.  It  did  not  appear  that  a  release  was  awarded 
yet  the  Court  held  that  the  award  would  have  been  suffident 
to  enable  the  party  to  recover  in  ejectment ;  and  in  Sheptffi 
V.  RyerSj  (15  John.  497,)  where  the  parties  covenanted  to  ex- 
ecute releases  according  to  the  division  to  be  made  by  the 
arbitrators,  the  doctrine  is  recognized,  that  though  an  awnid 
may  not  have  the  operation  of  conveying  the  land,  it  may 
estop  a  party  fi:om  setting  up  his  title.  It  has  been  adjudged, 
that  when  it  is  awarded  that  one  party  shall  pay  money  or 
deliver  up  any  particular  tiling  in  satisfaction  of  actions  and 
suits,  the  Court  will  imply  a  release  from  the  other  party  to 
be  intended  by  the  arbitrators.  {Mawe  v.  Samud^  2  RoL 
Rep.  1.  12  Mod.  234.  Caldwell  on  Arbi.  129.)  It  has  at 
so  been  held,  that  where  any  thing  is  awarded  in  satisfaction, 
there  the  award  itself  is  a  bar  before  it  is  performed.  (Cald* 
well,  212.    Carth.  378.    Ld.Raym.247.    Salk.69.) 
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But,  on  another  ground,  I  think  this  ohjection  cannot  pre-  new  roRK, 
vail.  The  right  to  dower,  until  it  is  legally  assigned,  is  a  May,  I8a4> 
right  resting  in  action  only.  The  widow  may  release  her  Cox 
claim,  but  she  cannot  invest  another  person  with  the  right  jag^w 
to  maintain  an  action  for  it.  (1  Cruise's  Dig.  169,  s.  2.  17 
John.  168.  20  John.  413.)  It  seems  to  me  of  necessity  to 
follow,  that  the  award  operates  as  an  actual  extinguishment 
of  the  right  resting  in  action,  when  it  declares  that  the  action 
itself  shall  not  be  prosecuted,  and  that  the  money  is  in  lieu 
of  the  claim.  I  do  not  perceive  that  the  award  is  void  for 
uncertainty.  It  is  explicit  as  to  the  payment  of  the  money. 
As  to  the  security  intended  to  ensure  the  regular  yearly  pay- 
ments, there  is  some  obscurity ;  yet  it  is  sufficiently  plain 
to  show  what  the  arbitrators  intended  the  demandant  should 
rely  on.  They  considered  the  money  retained  by  the  de- 
fendants as  constituting  her  security.  Whether  that  was 
adequate,  or  whether  it  could,  in  fact,  be  resorted  to  by  the  de- 
mandant, in  case  of  a  default,  is  not  the  question.  If  they 
misjudged  on  this  point,  it  cannot  affect  the  award.  It  was 
submitted  to  them  to  point  out  the  security,  in  their  judg- 
ment, deemed  sufficient.  This  has  been  done ;  and  the  de* 
mandant  cannot  now  object  to  it 

It  is  also  urged,  that  the  award  is  void^  because  it  purports 
to  bind  persons  strangers  to  the  submission.  It  is  undoubt- 
edly void  so  far  as  it  requires  the  defendants  to  pay ;  but 
granting  this,  it  does  not  affect  its  validity  as  to  Alexander 
Cox.  The  award  is,  that  Cox,  or  one  of  the  defendants,  or 
either  of  them,  shall  pay.  It  is  within  the  rule  recognized 
in  Martin  and  others  v.  Williams* 

it  is  also  objected,  that  the  arbitrators  had  no  power  to 
award  as  to  costs.  If  that  be  granted,  it  cannot  affect  the 
residue  of  the  award ;  for  it  is  not  connected  with,  but  a  dis- 
tinct question  from  the  one,  whether  the  right  of  dower  is 
barred.  It  may,  too,  be  rejected  as  surplusage ;  for  the  sub- 
mission provides,  that  Alexander  Cox  shall  pay  all  costs. 
It  was  evidently  not  intended  that  ihe  costs  should  be  under 
the  control  of  the  arbitrators.  If,  however,  nothing  bad 
t!een  said  respecting  costs  in  the  submission,  it  wasa  power 
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ComeU 

T. 


NEWTOBS^  nee^ssarily  incident  to  the  authority  of  the  arbitnlon.  It 
^*^^^    va»  so  decidad  ja  SUfpng"  v.  Fergusmt  (14  John.  161.) 

Bvory  valid  awoid  must  be  final|  ho  aft  to  put  «b  end  to 
futui6  litigation.  3ese  it  is  pioTidodi  that  on  the  Bcglectoc 
lefuaal  to  pay,  the  deauuDdant  may  ent^ii  as  if  the  awud 
had  never  ejuated. «  This  provision  ia  clearly  bad  The  fim 
part  of  the  awaJkd  is  final,  for  it  awards  the  wm  of  monef 
to  be  paid|  and  descaribes  the  security  for  pezfonnaiwe.  The 
latcsr  part  la  s^ugnant  to  the  formecy  and  nuist  be  lejecied ; 
but  the  former  pert  is  valid.  The  rule  is,  that  when  there 
is  any  eontradietion  in  the  wording  of  an  award,  so  tbatoDc 
part  is  icreoooeiieable  with  another,  the  first  part  shall  pe- 
Vflil  and  the  latter  be  rcjeGted*  (3  Bulst  62.  Fop.  la,  1& 
GaldweU,  180.  Kyd,  216,  217.)  On  the  whole,  I  md 
opmien  that  judgment  on  the  demuoer  be  entered  k  the 
d9feiidiitt9. 


Judgment  for  the  teiuoti 


CoRNKLL  against  L&kb. 

There  are  The  fifst  count  was  troVBr  for  oertaSn  goo8s  and  chattcs 
three  kindB  of  ^  jj^^  plaintiff,  which  the  defendant  had  distrained  and  M 

rent,  viz.  rent  '^  '  ,,#  ^^1.1  :«»;tf . 

■ervicse,  rent  for  rent,  claimed  by  him  to  be  due  from  the  the  plainoi. 
rent  ^''  leTt  The  second  count  was  in  case,  upon  the  9th  asction  of  the  «act 
Their   nature  concerning^  distresses,  rents  and  the  l^«)ewal  of  leases,"  pa*- 

and  difference 

between  them.  ,      .  ^  t  ^-j* 

For  a  rent  aerftee,  tbetandlaHl  may  dialiam of  orau»on  right ;  bnl  foe  aieat  «wr?J 
in  virtne  of  a  clapae  of  distress.  H©  cannot  distrain  for  a  rent  seek,  for  the  sUtale,  4  uw 
9,  ch.  28,  which  gives  distress  for  all  rents,  has  not  been  enated  in  tUt  Btkte. 

Fealty  is  not,  in  fact,'  dae  npoa  any  twii*re  ia  this  state.  It  is  altogether  fictrtioM.  «  ■ 
retained  by  statute  as  to  lands  holden  in  socage,  and  abolished  as  to  all  pants  made  fflwry 
from  the  state;  (1  K- L.  70  ;)  btit  the  right  to  dlttram  is  not  imfaire4  by«*J  'J**^ti 
remains  as  at  coBUiion.Uw»  by  whieh  fealty  was  incident  to  every  tenure,  and  the  ngni" 
distress  incident  to  fealty  ;  and  even  if  the  latter  be  taken  away,  yet,  where  it  wcoww^ 
existed  at  common  law,  distttassmay  be  madtf.  ,     , .  ,         ij  •-•.yitr 

So  that  a  distress  may  in  all  cases  be  made  u|>on  a  lease  by  parol,  which  would  De  twwj 
the  statute  of  frauds,  where  the  lessor  retains  the  reversion. 

^ewiZs,  fealty  is  no  longer  necessary  to  support  the  rwrht  to  distrwn.  . 

ITie  common  law  right  of  distress  was  not  intended  to  be  abolished,  but  to  be  P«J^. . 
M  foxce,  by  the  act  concerning  distresses,  lenti  and  the  renewal  of  leases.    (1  K- 1*  i»»/ 


Bi  April  ff-  I81S,  (sess.*  37,  ch.  63, 1  R.  L  A^^,)  for  distrain;  vf^yryoic^/ 
ing^when  no  rent  wa^  due,  and'  claiming'  double  daiii&g^s. '  ^^^'  ^^^^ 
Plea,''th^  general' issue.'        ,  Comeli 

The  cause  was '  tried '  at  tfie '  Saratogk  circuit,  TSsc^  28tn, '      ^mH^ 
1622,  before  his  honor  (the  late)  Mt.  Justice  Vates. 

iLi  the  trial,  the  counsel  agreed  that  th6  property  men- 
tioned in  the  declaration, ^as  takeii  by  the  defendant  from' 
the  p!airiiiff,  on  the  1st  day  of  Mky,  182d,'by  William  I^ririie, 
bailiff  of  the  defendant,  under  a  warrant  of  distress,  executed 
by  the  defendant,  and  pbfsuaht  to  his  directions,  for  120 
dollars,  fbir  4'ybars  and  11  months  rent,  claimed  to  be  due' 
arid  unpaid  froth'  the  plaintiff  to  him ;  that  the  property^  wis 
regularly  advertised  and  sold  for  30  dollars,  pursuant  to  the     ' 
5lh  section  of  ^i  olct;  and  tlie  only  qtiestion  liiade^was* 
upoW  the  defendant's  ri^t  to  distrain. 

It  appeared  th'it  the  lease  was  by  parol,  and  that  the' 
plaintiff  and  defendant  having,  on '  settlement,  struck  the ' 
balance  of  rent,  the  plaintiff,  by  an  instniment  under  seal, 
had  covenanted  to  paVthe  defendant  the  balance  thus  found 
dtie,  for  which  ne  afterwards  distrained :  that  the  defendant 
had  brdugtit  his  action,  for' use  and  occupfcition,  in  the  Com- 
mon rteas  of  Saratoga!,  for  the  balance  over  and  above  what 
wai  paid  by'  the  distress,  and  recovered,  upon  whidh  the 
-covenant  was  cancelled. 

Upon  this  evidence,  a  verdict  was  tak^n  for  the  plaintiff, 
for  123  dollars,  subject  to  the  opinion  of  this  Court,  upon  a 
case  containing  the  above  facts. 

S.  O.  Huntington^  iot  the  plaintiff^  made  the  following 
points :  1.  That  a  man  cannot  distrain  upon  a  lease  by 
parol.  2.  That  the  covenant  merged  the  claim  for  rent. 
3.  That  it  did  not  appear  that  the  defendant  had  any  rever- 
sionary interest. 

He  said  there  were  three  kinds  of  rent  known  at  the  com- 
mon  law,  in  reference  to  the  remedy  by  distress ;  rent  ser- 
vice,  rent  charge,  and  rent  seck.^a)   Rent  service  had  some  23, 33.  Dttli! 
corporal  service  incident  to  it,  as,  at  least,  fealty ;    and  for  ^w.      2  g 
this  only,  could  the  person  to  whom  rent  was  due,  distrain,  3  Cmise  Dig,.' 
without  reserving 'a  right  of  distress  by  the  contract  granting  ^^^'  ■•  •• 

Yof..  IL  83 
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msw  YoRK|  the  rent.(6)     This  rent  senrice,  is  a  creature  of  the  fenda; 

May,  1824.    gy8teni,(c)  and  for  it,  when  in.arrear,  the  landlord  could  al- 

Cornell      ways  distrain  of  common  right.(c2)    The  feudal  system  with 

j2^       ^^  i^  appendages,  is  completely  abolished  by  our  statute 

concerning  tenures  ]{e)  and  it  follows,  that  there  can  be  ns 

JaSl  ^1^^  ^^^^  thing  as  rent  service  created  since  the  passage  of  the 

1  Bum.  J.  435.  act,  but  only  a  rent  charge,  which  is  so  called,  because  a 

(d^  ibicL       ^8^^  ^  distrain  is  expressly  reserved.    The  right  to  distrain 

(«)  ^  ^  ^  in  such  case,  is  by  virtue  of  the  agreement,  and  not  at 

(/)  9   BL  common  law.(/)    Without  such  agreement,  it  would  be 

^T?  ^ii^^3  ^^^^  seck.(^)    Hence  the  landlord  could  not,  in  this  case, 

CniiM'f   Diff.  distrain  at  common  law,  because  his  rent  was  seek ;   and 

306    '  ■•      o 

Woodf.  L.  ^  ^^  1^^  Stood  thus  in  England  till  the  Stat  4  Geo.  2,  c.  28, 
T.  1^  B»d-  s,  6,(A)  which  authorizes  the  landlord  to  distrain  in  all  cases 
(g)  3  Bl.  for  rent  arrear.  We  have  no  such  statute  in  this  state.  Our 
Sr*^  Utti  statute(t)  grants  no  remedy  by  distress,  in  cases  where  it 
317,  318.  was  not  given  by  the  common  law,  but  only  points  out  the 
T.  53.  3  m&nner  in  which  distresses  shall  be  treated  and  disposed  o( 
So^'io^*  when  lawfully  taken.  It  is  merely  a  transcript  of  the  2  W. 
Bum.  J.  435.  &  M.  c.  6,  s.  2,(j )  which  was  passed  long  before  the  sta- 
35^d&^ioa^  ^^^  enlarging  the  right  to  distrain,  and  there  can  be  no  pre- 
Bl  Com.  43.  tence  that  it  would  have  this  effect    The  books  refer  to  the 

^  M   7  VIToodf 

L.  &.  T.  380. 3  Statute  of  Geo.  2,  alone,  as  giving  the  right  to  distrain  for  a 
£™«'"   ^'  rent  seek. 

330, 1.73. 

43s;  B.  5.  E.  Cowen,  contra,  said  it  is  true  that  the  feudal  system, 

C/)  ^J^  with  its  appendages,  were  abolished  by  the  statute  cited,  but 

L.  ibT.399.  the  tenure  of  free  and  common  socage  was  expressly,  by 
..V .  n  T   the  same  act  made  the  tenure  of  the  state.    All  tenures 

(kj  1  Jt.  A* 

tl,  f.  4  were  turned  into  sacage,{k)  with  its  common  law  incident 

one  of  which  is  fealty.    Socage  tenure  has  nothing  to  do 

with  the  feudal  system ;  this  was  a  military  establishment. 

The  services  in  relation  to  tenure  in  socage^  were  entirely 

.  ,.         different  from  those  which  were  due  to  the  feudal  landlord. 

(Z)   litt  a. 

13L  Fealty  is  incident  to  every  tenure  except  frankalnurignjifi 

and  was  of  course  retained  in  our  system  with  socage  te- 
isSTa.  id.  «3,  nures.  It  is  inseparable  from  every  reversion  on  a  lease  fw 
••  -iA  vt  Ufe  or  years  ;(m)  and  whenever  a  tenant  holds  of  his  lord  at  a 
k  "  *  rent,  it  is  service,  as  fealty  at  the  least(n)  Fealty,  is  of  itself 
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a  servioe,  and  gives  character  to  the  rent :  for  wherever  fealty  mew  yorh, 
is,  distress  is  inseparably  incident  to  it.(o)    Whatever  the    ^^^y>  ^^^ 
rent  may  be  payable  in,  by  the  contract,  fealty  follows  of       Cornell 
course,  if  there  be  a  revereion,  and  turns  it  into  a  rent  sei-       lwui^ 
vice,  for  which  distress  lies ;  for,  according  to  the  admis- 
sion on  the  other  side,  the  lord  may  distrain  of  conmion  right,  ^  ^  ^^  **'• 
for  a  rent  service.    We  then  claim  the  right  to  distrain  at 
common  law.    We  claim  this  right  as  incident  to  the  tenure 
of  free  and  common  socage.    We  do  not  ask  the  aid  of  the 
4  Geo.  2,  c.  28,  s.  6,  which  we  agree  has  not  been  enacted 
in  this  state,  and  we  cannot,  therefore,  distrain  for  a  rent 
seek ;  but  we  have  a  right  to  distrain  upon  the  plaintiff  as 
upon  our  tenant,  by  fealty  and  certain  rent    It  is  true  that 
fealty  is  generally  exploded  in  practice  between  landlord  and 
tenant,  both  in  England  and  in  this  coimtry.    With  us,  ic 
is  the  merest  fiction ;  but  still  it  exists  in  contemplation  of 
law,  for  the  purpose  of  upholding  other  rights.     It  is  ex- 
pressly mentioned  in  our  statute  of  tenures,  with  a  view  to 
those  rights.    In  all  cases,  except  in  that  of  an  absolute 
grant  from  the  state,  since  the  20th  Feb.  1787,(p)  our  lands     (f )  i  R.  L 
are  holden  in  socage.    And  of  lands  demised  by  the  state     ' '' 
since  that  time,  to  their  tenants,  or  where  the  absolute  gran- 
tee underlets,  so  that  the  relation  of  landlord  and  tenant  is 
created,  the  holding  is  stUl  in  free  and  common  socage,  to 
which  distress  is  incident  of  common  right.    This  is  so,  be- 
cause there  is  a  reversion  to  which  fealty  is  incident,(9)  and     (q)  Co.  Litt 
the  right  of  distress  follows  fealty,(r)  which  makes  a  rent  ser-  ^^^N^j^^i  Jj 
vice.    The  common  law,  therefore,  is  not  changed  by  the  a*  k 
statute.    It  is  left  to  its  full  force,  and  is  the  only  basis  on 
which  the  right  to  distrain,  in  this  state,  rests.    It  is  neither 
enlarged  nor  diminished  by  any  statutory  provision.  In  only 
one  case  are  our  tenures  allodial,  and  that  is,  where  the  grant     (')  i  ^  ^ 
is  absolute  from  the  state,  and  made  since  the  statute  of     [t)  Smith  y 

tenures  was  pas8ed.(*)  S£!?i.ja.l^ 

This  lease,  then,  though  by  parol,  being  good  within  the  ▼.    Smith    i 
statute  of  frauds,  entitles  tlie  landlord  to  distrain.    That  he  3is,^smUhl 
may  distrain  upon  a  parol  lease,  is  virtually  decided  by  seve-  fJi^^W^    ?( 
ral  cases  in  this  country.(/)    That  it  might  be  done  in  Eug-  443. 
land,  at  the  common  law,  is  well  settled  ;(u)  and  indeed,  not  ^^^  Bndby 


vtt^  Yr.  n^t  ddnled  on'  tiie  otKet  side.    1*H^  sMm  cohftUM  UMr  i^f  it' 
'^^^'  ^^    resetvted  to  ui;  by  thectthstittitibh: 


Cornell 


ttoiv;  Wo6t)tirdii¥tt;  X    The^ptfneipii!qt>ft«ifioh1«tl4B<MttflSfii^ 

Whether  a  lanidlonl  cftti  distiraiii' fbr  lehq  TdthbtMf-  rej^trftig 
a  <specid  po wet  of  disttes^:  At  tfi^  cottinton  iijt^/  HiM^  n^iie 
thlie^  kind^  of  r^nt ;  rent  service,  r^tiVdmrg^  aiiS  reM-seek 
Th6  first  id,  where  ttie  tetiant  bold^  bis  land  bf  fiialtf  tM 
certain  rent,  or  by  rendering  sbrvic^,-  asT^Icmghin^tRfs  land^ 
shearing  th6  sh^p  and  the  like;  for'theite  th^loird-niig^ 
distrain  of  common  right,  prOvfdM^  he^  had  in  faiiuBeir  die 
reversion,  a^d'  the  sefvice'  be  cettaifi,  c¥  cap(tUe  <^  heiBg 
r^daeed  to  certainty,  sdthat  n^  Ukr'OLt&^Tf-^  fa^  nSg&^'le 
aUe  to  ascertain  and  recover  darhagea;  for  tK^perfikriyaHoe. 
(Cok.  Litt.  96,  a.  2  CrUi.  307.  tit;  28,  ch-.  Ij  sfe<*:  6:  2maA. 
42. 10  John.  92.)  I^fe'  right  of  distress 'W^sins^paratHy  in- 
cident, as  long  as  the  rent  wasr'payaMe'to  ther  lorf,  wtto  ma 
entitled  to  the  featty;  Tfo  every  tenure,  fealty  is  incident,  so 
long  as  the  teiinre  reno^hiSs  (Cok.  Lit.  9S,  a;  2Cnn9e,  tft. 
28,  ch.  1,  set.  6.) 

But  a  right  of  distress  Was  not  incident  ^o  a  i^nt  chhtge, 
because  there  was  no  future  interest  or  r^er^oh,and  no 
fealty  wa6  annexed  to  su6h*gt%(nti  the  land  became  cfaaige- 
able  by  virtile  of  a  clause  aUthori^hig  a  Ai^ti^:  (2  CrmK^ 
308.    2  Black.  42.) 

In  England,  the  same  remedy  is  extendi  to  all  renti 
alike,  by  the  statute,  4  Geo.  2,  ch.  28,  Which  has/  in  eftct, 
abolished  all  material  distinction  between  them.  This  sta* 
tute  has  not  been  enacted  in  this  i^te:  Otir  act  concermng 
distresses,  (1  R.  L.  434,)  contain^'the  prdVi^ions  of  a  num- 
ber of  British  statutes,  regulating  the  proceedings  byway  of 
distress,  but  not  expressly  defining  whkt  shall  constitute  a 
right  to  distrain ;  it  would,  therefore,  sfedm,  that  when6  there 
is  not  a  clause  of  distress,  the  landlord's  right  to  this  remedy 
cannot  be  more  extensive  than  that  given  by'  the  common 
law,  which  is  limited  to  rent  serried.  It  is  contended  that 
the  right  to  distrahi  is  founded  on  th^  right  of  thtd  landlbri 
to  demand  fealty,  and  cannot  be  sUppottedmertly  by  AoW- 
ing  a  reversionary  interest;    Thl^'W^lliiabtAlMiy^fabtia^ 
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mon  law  iii*En0land,iberoi6  tli^statule<€4  Qeo.«;but  Ibat 
statute,  in  effect,  merged^  preceding  xaiDedies,  by  <dUwr-  '^'*^^ 
ing  a  distress  to  be  ^en  ^Tor  any  Jdnd  of  leiit  dn  anecar.  GomiU 
(Woodfatl,  806.)  It  is  admitted  thatfeaky  is  not,  in  iaet, 
due  on  any  tenure  in  this  state ;  'it  is  altogetlver  'fictitious. 
The  act  concerning  tenures  <4'R.'L.'70)  decUuMS,  that  4ill 
tenures  held  at  any  time  before  the  4th  My,  1776,^Me.tuiii- 
ed  into  free  and  common  socage^  and'Sbail'be  diseiiaisfftl 
from  certain  feudal  services,  paYticulady  enumerated,  and 
that  the  tenure  upon  ad  grants  made  ^the  state,  shatt  be 
allodial,  and  not  feudal,  and  be  discharged  of  fealiy  and  all 
.other  services.  The  Mkh  section  of  this  act  pxovides,  honr- 
ever,  that  it  shall  notbeooostnied  to  taloi  aw^yor  disehasgB 
any  rents  certain,  or  other  sevvioss  iMident  to  'ten^iiie  in 
oommon  socage^  or  <he  feftlty  or  dts^iretaes  incident  -theiolo. 
'Independent  of  this  seolion,  i  apprehend  f  hat  the  tight  tto 
distrain  would  remain  upon  every •  demise  »for a  pent. certain, 
where  the  reversionary  interest  was  in 'the-landlord.  Atthe 
common  law,  if  feidty  was  due,  and  the  -revermn  in  the 
landlord,  he  might  distrain :  by  the  discharge  of  'fealty,  it 
cannot  be  intended  to  take  away  the  remedy  by  distress,  but 
leaves  it  us  the  statute  -lound  it,  so  that,  thereafter,  it  would 
depend  on  a  rent  certain  «nd  a  ^reversionary  interest  'The 
abolition  of  a  feudal  service,  in  case  of  the  tenant,  cannot 
take  away  a  right  |>peviously  -existing  in  the  landlord,  (t 
seems  to  me,  that  the  plain  inference  to  be  drawn  6om  Ae 
act  is,  that 'fealty  was  iio  longer  nefsessar y  to  support  the 
right  to  distfain. 

But  if  this  were  questionable,  the  5th  section,  in  ipy  view, 
secures'the  right,  by  dec|afi^<hat4he  fealty  or  distresses  in- 
cident to  r^its  or  other  services,  belonging  to  tenure  inicooi- 
mon  socage^  shall  not  be  taken  away,  if  fealty  be  consider- 
ed necessary  to  HLpport  a  disC^ress,  the  statute  intervenes  and 
declares  that  the  n<Mi-eaustence  shall  not  be  alleged  to  defeat 
the  remedy.  The  act  concerning  distresses,  does  not  ex- 
pressly deine  the^oases  in  which  adistress  may  be  lawifid :  I 
think  it,  however,  manifest  from  its  provsisioiis,  that  the  com- 
mon law  riglit  w«a  not  imtended  «to  beabotished,  bur  peaaaw- 
ed  m  lull  (oree.    The  6th  seotion  declans,  Ihat  it  ahall  be 
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NEW  YORK,  lawful  for  any  person  haying  rent  in  arrear,  upon  any  d» 
ay,  1824.  jj^\^  leAse  Of  contract,  to  seize  sheaves  of  corn,  hay,  tc, 
CoraaU  for,  and  in  the  nature  of  a  distress.  By  the  13th  scclian,  the 
landlord  is  authorized  to  seize  the  goods  of  a  lessee  for  life, 
or  term  of  years,  where  the  goods  are  removed  from  the  de- 
mised premises,  leaving  the  rent  unpaid.  By  the  17th  sec- 
tion, it  is  declared  to  be  lawfiil  for  any  person,  having  any 
rent  in  arrear,  upon  a  lease  for  life,  or  years,  or  at  will,  end- 
ed or  determined,  to  distrain  for  such  arrears  after  the  deter- 
mination of  the  lease,  in  the  same  manner  as  he  might  have 
done  if  the  lease  had  not  been  ended.  It  will  be  perceived 
that  nothing  is  said  about  the  clause  of  distress ;  the  remedy 
is  absolutely  given,  if  there  is  rent  in  arrear.  In  all  these 
.  cases,  there  was  a  reversionary  interest  in  the  landlord.  The 
statute  evidently  supposes  a  right  to  distrain  before  the  ter- 
mination of  the  lease,  by  allowing  it  after  the  lease  is  deter- 
mined. The  defendant,  then,  had  the  power  of  distress, 
which  was  a  concurrent  remedy.  The  acceptance  of  the 
sealed  note  was  not  an  extinguishment  of  the  rent,  as  was 
decided  between  these  parties.  (20  John.  407.)  The  cue 
states,  that  the  defendant  admitted  he  had  di.strainfd  for  4 
years  and  11  months  rent  due  him,  at  the  time  of  such  dis- 
tress, inchiding  the  amount  specified  in  the  writing  scalei 
This  admission  was  not  objected  to ;  it  must  be  presumed 
to  have  been  inserted  as  evidence ;  and  if  so,  it  is  proof  tliat 
the  rent  was  due. 

But  it  is  contended,  that  it  does  noc  appear  the  defendant 
had  the  reversionary  interest  in  him.  No  question  of  tins 
kind  appears  to  have  been  raised  at  the  trial ;  there  is  do 
express  evidence  of  a  reversionary  interest,  but  it  may  well 
be  presumed  to  exist ;  for  it  is  admitted  in  the  case,  that  the 
defendant  recovered  a  judgment  in  an  action  for  use  and  oc- 
cupation, in  the  Ck>urt  of  Common  Pleas,  for  the  rent  now 
sought  to  be  recovered  by  way  of  distress.  This  judgment 
was  affirmed  in  the  Supreme  Court.  (20  John.  407.)  It  is 
settled,  that,  at  the  common  law,  assumpsit  would  not  lie  for 
rent ;  it  was  recoverable  only  by  action  of  debt ;  the  statute 
gave  the  action  for  use  and  occupation,  for  the  purpose  of 
obviating  some  of  the  difficulties  that  might  occur  in  tits  ie> 
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eovery  of  rents  where  the  demises  are  not  by  deed.    The  nbwtorKj 
legal  presumption  is,  that  the  demise,  in  this  case,  was  not        ^* 
by  deed ;  had  it  been,  the  party  would  not  be  entitled  to       ComeU 
recover.    It  is  also  weL  settled,  that  no  estate  of  freehold, 
for  life  or  in  fee,  can  pass  by  an  instrument  in  writing  not 
under  seal.    (12  John.  73.)    It  follows,  then,  that  the  defend- 
ant, when  he  distrained,  had  the  reversionary  interest,  and 
is,  therefore,  entitled  to  judgment 

Savage^  Ch.  J.  The  main  point  is,  whether  the  defend- 
ant had  a  right  to  distrain  for  the  rent  due  him.  If  this  is 
not  a  case  in  which  the  landlord  had  a  right  to  distrain 
then  the  sealed  note  was  an  extinguishment  of  the  rent,  and, 
of  course,  the  defendant  is  liable  to  this  action. 

At  common  law,  there  were  three  kinds  of  rent: 

1.  Rent  service,  so  called,  because  it  had  some  corporal 
service  incident  to  it,  at  least  fealty,  or  the  feudal  oaih  of 
fidelity.  Where  fealty  is  due,  therefore,  vnti}  a  pecuniary 
rent,  and  the  landlord  has  the  reversionary  interest  in  the 
demised  premises,  then  the  landlord  has,  by  the  conmi  law,  * 
a  right  to  distrain  without  any  power  in  the  lease. 

2.  Rent  charge,  is  a  rent  reserved  where  the  landlord  has 
DO  reversionary  interest  He  would  have,  for  such  rent,  no 
right  to  distrain,  unless  the  power  be  contained  in  the  lease. 

3.  Rent  seek,  is  the  same  as  rent  charge,  except  that 
there  is  no  right  to  distrain  reserved.  By  statute  of  4  Geo. 
2,  ch.  28,  the  right  of  distress  is  given  in  the  two  last  kinds 
of  rent ;  but,  independent  of  that  statute,  the  right  of  dis- 
training existed  when  the  landlord  was  entitled  to  the  re- 
version and  to  fealty. 

By  our  old  constitution,  such  parts  of  the  common  law 
and  of  the  statute  law  of  England,  and  such  acts  of  the  co- 
lony as  together  formed  the  law  of  the  colony,  on  the  19th 
day  of  April,  1775,  are  declared  to  be  the  law  of  the  state. 
By  our  statute  concerning  tenures,  (1  R.  L.  71,)  all  tenures 
of  any  estate  of  inheritance  at  the  common  law,  are  declared 
to  be  turned  into  free  and  common  socage  ;  and  by  the  com- 
mon law,  fealty  is  incident  to  this  tenure.  In  all  cases,  there- 
%re,  where  the  tenure  in  this  state  is  not  allodial,  and  where 


Hsv-^^j  ttJie,layiorf  i»  e.ij^flsa  to  the  ?evi?j^ion  .and.to.a  n^it,|»ji 
ffly*???/ '   aijthprized  to  distnup .  for  sjjch  |rent,  without  apy  jEuitboqt| 
-  -SclTijtBr-  'for  that  purpose  in  the  lease  or  coi^tracL 

L^tt         The  deferidant^haying,  ^then,  as  is  fairly; fpferrable,  Hhfi  je^ 
^^-^       yersionary  iDterest,,he  hs^l  a  right  to  dist^n,  and  the  noca 
was  no  extinguisbinent  of  thV  rent    ,In  my  opinion,  thcie- 
^ore,  judgmeiit  must  he  renciorad  for  the  dc&odant 

Sutherland,  J.  concurred  in  the  result  of  these  opinions. 

JudgiQei^t  for  the  defendapt 


Schuyler  against  Leggett. 


»>  r     •  »     t     •  '  «•   \  * 


AhMor  may      Replevin  for  one  span  qf  horses  and  .a  pleasure  waggon. 

difltnin    upon    .  a»      '   '    '    '     "^        '  -  •   *^    -    •         ^  ^^ 

aparoidemiM,  Avowry  for  rent  arrear. 

he  haying  the      The  cause  was  tried  at  the  Saratoga  circuit,  j^Tay  28tb, 

without  '  any  18x2,  before  his  honor  (the  late)  Mr.  "Justice  Yates. 

■pecial  agree-  ' '  Qj^  {^g  ^yj^f  |jjg  plaintiflf  introduced  and  read  in  evidence, 

ment  empow-      .   ,    ,  '  :    •   ^       :  «.      .      .     •        «     '  !      ^^  ^^ 

ering  him  to  a  istipulation  signed  by  the  attorneys  of  both  parties,  as  £>1- 

Tw'a parol  ^^^^^ :  !*  We  do  hereby  Stipulate  and  agree  to  admit,  on  tbe 

demiBe  for  7  trial' of  ^hls  cause,  that  William  Griffeth  took  the  property  of 

yean  be  void    :    .    *_   ^ .   .  _,    ,  ^  '  *. .       -    .     «         '  _    .     .-»;•,     }  '      .        .       ,  . 

by  the  itetnte  the  plaintm,  mentioned  m  the  plamtiii's  declaration  m  this 
€i  fn^f  yet  cause,  oh  the  day  and  at  the  place  therein  stated,  as  the 

it  ennxea  aaa'  .•/,,         f.*^        f    ^       ,  9 

tenancy  from  agent  and  bailiff  of  the  defendant  in  this  cause,  by  virtue  of 
^etenam"eii-  ^  Warrant  of  distress  delivered  to  him  by  the  defendant,  for 
*•'  ^  ^^  18  months  rent,  claimed  to  be  in  arrear  and  due  to  him,  from 
it  will  regu.  the  plaintiff,  and  that  the  proceedings  in  making  the  distress 
rf^he*tonancy  Were  perfectly  regular  and  legal,  provided  the  said  defend* 
in  other  ree-  ant  hajd  a  right  to  distrain ;  and  that  the  said  plaintiff  replev- 
wn?the**time  ^^^  the  said  properly,  before  it  was  removed  from  the  premi- 
of  year  when  ges  bn  which  the  said  distress  is  alleged  by  the  defendant's 

the       tenant      ., .,      r    ..  '     ,.,.      .    \  .**.:. 

moet  quit,  lus. 

Whether,  where  the  landlord  ezecated  a  leaae  for  7  years,  and  left  it  with  a  depositary 
appointed  Inr  the  lesMe,  for  hin  te-ezecnte  on  hii  part,  whidh  ha  agreed  to  do;  but  n^i^leeted^ 
and  yet  took  possenlon  of  the  premises  and  h^Id  them  more  than  a  year,  the  landlord  nay 
eonaidar  the  lease  as  executed  by  tlie  tenant,  and  distrain  under  it    QiMns. 


I 

♦yoviy .to  hi^ye  fewi,Riad©»  flod  .^fluin  fiyp  dnys <from  the  jckw xobk, 
AOtico  ,cif  ,tha  .$on^^  yf\m^  ,noticp  is  aL|o  i4mHted  to  tote  -May>  i«4, 
been  regular,  and  according  to  the  directions  of  the  ai:t  in    Mt(latfkr 
such  case  made  and  provided. — Dated  October  17th,  1821.       Iimtt 

.Qeorge  Pftlfoer,  EfPq.  n  witne^  on  ll|e  p^^t  of  the  plain- 
ti^,,t^tifie^9  that  he,  as  the  cogent  of  the  d$feKUlaat,.luid  the 
charge  of  a  hou19e.and.lat  sit^te  in  Jihe  town  of  Still  srater, 
i^nd  coiMity  qf  Ss^tfitQga,  (thp  ^preioi^es  .meutioned  ;n  ihe 
a,70\|!:r7,)  belonging  tothedefeqdmt;  tbatthe platritUTihekd 
an0  occupied  ,tt)e  pi^ifSQs,  as  temnt,  Drom  year  to  year,  (of 
the  defendant,)  for  seiveral  yefirs  premous  tp  the  drawing 
of  thelefise,  as  tii^reio^t^r  pE^^ntioned,  at  a  rent  of  14U  dol- 
Jp.rs ;  j^hat  \n  the  spring  of  the  year  1817,  '\t  was  agreed  he- 
.tween,the  plc^ntiff  and  the  defejidaQt,that  the  witness  should 
dra,w  a  leeise  from  the  defendant  ito  the  plaintiff,  of  the  pee-  . 
mises,  for  the  tarm  of  seven  years,  at  a  xent  of  100  doDars 
per  aoBum,  p^gr^le  half  yearly,  with  pxoyision  .therein,  £>r 
making  certain  repairs,  which  lease  was  accordingly  drawn 
by  the  witn^s,  under  the  diredioD  of  both  parties,  with  a 
counterpart ;  that  pursuant  to  a  similar  direction,  and  under- 
standing of  both  parties,  Leggett,  the  defendant,  executed 
both  parts  of  tjhis  l^ase,  iu  the  hands  of  .the  witness,  and  left 
them,  ptvsuaqt  to  .the  directiona  of  .the  parties,  wUh  the  wit- 
oess  to  he  executed  by  Sehuy ler,  the  plaintiff ;  that  Schuy- 
ler neglected  fonually  to  execute  the  lease,  by  either  sigKung 
and  sealing,  or  delivering  it,  but  left  it  lying  in  the  witness' 
jjiands,  -^th  the  e^r  parfe  eoceoutiop  of  Iieggett,  without  ob- 
jection Qr  question  pf  its  validUy,  and  eontinuedihe  occupa- 
tion and  use  of  .the  premises,  aa  he  had  done  before  lh(d  i . 
.agreement,  for  more  Uian  a  year  and  a  half  from  the  com- 1 1 
mencement  of  the  term  montioned  in  the  lease. 

The  coiinsel  for  the  defendant  produced  the  lease  jn  evi- 
dence, and  contended  that  the  plaintiff  was  entitled  toa  ver- 
diqit,  and  that  Leggett  hod  no  right  Xo  distrain  for  rent :  1st. 
Pepause  .there  was  no  demise  b/Lqfg^  to  Schuyler,  either 
implied  or  ^xpresaed.  9d.  If  there  was  a  demise,  it  was  by 
parol,  Jfor  seven  years,  and,  tfiejpefere,  void  by  the  statute  of 
frauds  and  p^eijuriea.  3d.  Because  Leggett  could  not  dte- 
train  fyf  rent  .under  a  pftrol  denuse. 

Vol.  n.  84 
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NBWTORKi      His  honor  the  Judge  ovemiled  these  objections,  aad  di 
May,  ibS-t    y^^^gj  jjjg  j^jjy  ^q  g^^  (^^  ^^  defendant,  who  found  acootd- 

Schuyler       inplj . 

Il0gf0tt 

S.  Sf.  Hv.ntingtfm^  for  the  defendant,  now  moved  for  a 

new  (rial.    He  insisted  that  if  the  last  agreement  was  not  a 

ler.ritig  of  the  premises,  there  was  no  rent  due  for  which 

LeRgett  could  distrain.    If,  under  an  agreement  for  a  lease 

at  a  certain  rent,  the  tenant  is  let  into  possession  before  the 

Iea<9e  is  executed,  the  lessor  cannot  distrain  for  rent  during 

the  first  year ;  for  there  is  no  demise  expressed  or  impli- 

(a)  Megan  Y.  <^.(a}  .  An  agreement  to  let  will  not  operate  as  a  lease,  if  a 

Taunt*'  14a  ^^^^^  executory  act  was  in  view.fft)    The  old  letting  wai 

HeamY.  Tom-  at  end  by  the  last  agreement.    The  cases  in  which  the  icn- 

p?*  c.    193!  snt  has  been  considered  as  being  in  under  the  terms  of  an 

1^:*"*^      7:  old  lease,  where  he  holds  over  after  his  term  has  expired-(c) 

Vea.     '  413.  are  those  in  which  no  new  contract  was  entered  into.  The 

^"Vioh^  new  lease  here  differs  in  terms  from  the  old. 

Rep.  46.  Again :  this  was  a  demise  for  seven  years,  by  parol,  and 

▼.  Warwar/14  ^oid,  therefore,  by  the  statute  of  frauds. 

Vet.  413. 
(e)    Woodi: 

L.  &  T.  30,  [The  counsel  also  raised  the  objection,  that  the  lease  be- 
lug  by  parol,  and  containing  no  clause  of  distress,  the  d^n- 
dant  for  that  reason,  had  no  right  to  distrain,  upon  which  the 
arguments  were  the  same  as  in  the  next  preceding  canse.] 

E.  Cowen,  contra,  relied  upon  the  case  of  HfLdsk  t. 
(il)  Cowp.  TcUejl^d)  as  in  point  for  the  defendant.  There  the  Court 
^^  '  gave  effect  to  an  unexecuted  lease  for  nine  years,  on  the 
ground  that  the  lessee  had  held  under  it,  and  the  landloid 
expressed  a  willingness  to  execute  it ;  but  the  tenant  decUa- 
ed.  An  avowry  was  sustained  upon  a  mere  draft  of  a  lease 
not  executed  by  either  party.  The  present  is  certainly  a 
much  stronger  case  for  the  avowant  In  Hagan  v.  JbAiuoa, 
cited  from  2  Taunton,  which  was  the  case  of  a  holding  under 
an  executory  agreement  to  execute  a  lease,  the  landlord  dis- 
trained before  the  year  had  pasesd.  There  could,  there- 
fore, be  no  tenancy  from  year  to  year,  which  plainly  exists 
in  this  case.  Here  has  been  more  than  a  year's  holding  un- 
der the  new  lease.    If  this  was  void,  either  by  the  statute  of 
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frauds,  or  because  it  was  never  executed,  then  comes  the  kewtdrKi 
holding  over  under  the  old  lease.    Upon  one  or  the  other  of     "*y>  ^^^ 
vhese  grounds,  the  plaintiff  was  a  tenant  from  year  to  year,      Sehoyier 
at  the  rent  talked  of  between  the  parties.    The  agreement      Loggett 
and  drad  of  the  lease  will,  at  least,  amount  to  an  admission 
that  the  premises  were  worth  the  sum  mentioned  in  the 
lease,  and  a  promise  to  pay  that  sum.    This  would  be  a 
parol  lease,  under  which  the  defendant  might  distrain. 

CuHoy  per  Savage,  Ch.  J.  The  cases  cited  by  the  plain- 
tiff's counsel  show,  that  to  entitle  the  landlord  to  distrain, 
there  must  he  a  letting,  and  an  agreement  to  pay  rent — ^thal 
an  occupancy  under  an  agreement  for  a  lease  at  a  future 
time  is  not  sufficient.  The  facts  in  this  case  show  an  oc- 
cupancy, in  the  first  instance,  under  a  parol  demise  from 
year  to  year.  When  the  new  arratigemant  was  made,  a 
parol  agreement  must  have  preceded  the  directions  to  Mr. 
Palmer  to  draw  the  lease.  Tliough  this  lease  was  never,  in 
fact,  executed  by  Schuyler,  yet  his  occupancy  was  either 
under  this  lease,  or  the  parol  agreement,  in  pursuance  of 
which  the  directions  were  given  for  the  lease.  Tn  either 
case,  there  was  a  letting  by  Leggett  to  Schuyler,  and  an  ag- 
reement by  Schuyler  to  pay  the  rent.  If  the  occupancy  has 
been  under  the  lease,  then,  having  accepted  possassion  under 
it;  he  tak?s  the  estate  subject  to  the  covenants  and  the  con- 
ditions contained  in  it.  In  that  case  his  liability  exists,  and 
also  the  landlord's  right  to  distrain.  If  the  occupancy  has 
been  under  the  parol  agreement,  then  he  has  held  under  a 
parol  demise  for  seven  years ;  which,  though  it  is  void  as  a 
lease  for  the  term,  yet  it  enures  as  a  tenancy  from  year  to 
year,  {Clayton  v.  Blakey^  8  T.  R.  3,)  and  must  regulat. 
the  terms  on  which  the  tenancy  subsists  in  other  respects ; 
as  the  rent,  the  time  of  the  year  when  the  tenant  must  quit, 
&c.  {Doe  V.  BeUj  5  T.  R.  471.  Rpberts  on  Frauds,  214, 
6,  6.)  Rent  being  due  by  the  terms  of  the  parol  demise,  the 
landlord's  right  to  distrain  was  perfect ;  and  the  defendant 
was  at  liberty,  under  the  avowry  in  this  case,  to  avail  him- 
self of  either  a  parol  or  written  lease.  In  my  opinion,  tha 
de&udant  must  have  judgment. 

New  trial  denied. 


Insuraiice  Co. 

8ti^  T^|P  A?,^  YO,?^  PlJlESIFiN  ,JnsURA?^B  .Cp^Pi^F 

asi'aimt  3TUROEd. 

Diaeonnting  As^8U|i;f  &IT, . agai Qst  ^the  s^coi)|l  ^ndorsei ,  of  a  promi^fsoij 
oent^an/  ta-  "^^®'  drawn  by  Peters  <fc  Harrison,  in  favor  o'  Thomas  C. 
king  the  inte-  .fiutl^r,  jun.  .aud  £udiU8ed  thy  him  4n^  ,lhe  ddw^aiit.  The 
^ce,"L  not  iKM»te  wos  dated  ,lhe  11th  of  JanuAcy,  ,16(11^,  jiayaiUe  fyar 
^^^Vt  joaontfis  Wt^r  date,tfor  1000  dollaw, 
othen.  Thejcaase  wa3  txiai  befaKe..his^Jioiu)r Aiffl^9eic£iisvcHii 

tion  hTSlJ^o  -litfeiCaiirf  Judliee,  U  .the  ^Ung^  in  Dfeiv  Ko*,  ^oiie  7Jh, 

power,  by  the  ifigl. 

Tfttion,^  Xl  tWiUiam  'MfNeil,  ft  witness  on  ihe  ipgyrt  of  .Ibe  j>lnnliA^ 
St^atTdfoJ  pK^vedthe  hand-.writuig  of  Ae  drawbars,  and  of  Ijioih  ibe 
the  purpoMi  ienfloraors.  David  Godmae,  aootber  mtoess  lor  the  pUtto- 
hai  no  right^  Itfb,  4)roved  detnftnd  of  payment  from  ithe  dmwiess,  on  Ihe 
carry  on  the  14th  of  May  1S19,  and  notice  of  x^on-payfoenttoibe  eodor- 

buBineei       of 
dieconnting. 

A  corporation  4i|^  iy>  ppFf*  ^^^'^  V^  ^  A^  .spQcUlly  gOW^4«  §9)4,t^W  4liai  prs 
neoonary  to  carry  inio  enect  the  powere  so  granted. 

The  New  Yonk  «t*iremen  ^Insiu^nceiC^kinipany  wafrinc^fpqrated,  /foTitb^  .pvmpep  qf  ipsi^ 
•nee,  in  1810,  and  ia'^34s8  an  jftfit  wfis  Jpassed  continuing  that  company  tjll  IJSS3,  forttjo 
purpoee  of  closing  and  Winding  up  Uieir  business.  On  the  30th  of  August,  1817,  O.  db  K 
owed  seyeral  deli^.to  tb^  cpnip^nyi  and  0.  pi^od  ai^o(her,  for  vhw^h  peveral  defa^  they  leak 
of  B.  a  note  made  by  P.  jSl  H.  payable  at  4  months  from  ihe  sje^d  ^Oth  o^  August  These 
debts  were  all  due  fbr  premiums  of  insurance. '  The  company  made  a  ealcolatiao  upon  the 
note,  deducting  f^  92,  interest  fox  t^e  ^  monthp,  at  7  pior  o^nt,  ^hep  de4iiGted  tb»  debts, 
and  paid  the  balance,  which  was  $20,  to  B.  When  this  note  became  due,  P.  &  H.  ofeed 
a  new  note  in  renewal,  also  at  4  months,  which  thp  oonipKny  Xnok,  die4u<;ti9g  §m  ktkn 
$93  93,  for  the  Mt^r^t,  a^d  giving  tfoeir  pheok  to  P.  dt  H.  for  the  balance,  and  the  old  note 
was  taken  up.  l^e  secoud  note  was  renewed  in  like  manner' for  P.  ^  Jfl.  from  4  moBthe  ts 
4  months,  till  Jan.  Mth,  1^9t  f^hen  tl|e  l^st  note  .was  given*  The  dM90^nt  li^en  waa  iht 
fraction  of  a  cent  more  than  the  interest  wquld  fimpi^nt  to  for  the^  months,  including  the  ? 
days  of  grace.  Held,  ihat  the  company  (lad  a  rignt  to  coAtinne  a  debt,  originally  lawfal,  ia 
this  manner ;  th^^  the  last  notf  .w^as,  jthe^ore,  yalid ;  and  th(U  it  yr^  not  uaprioQi,  Umo^ 
the  interest  was  taken  in  advance,  with  such  a[  trifle  beyond  the  interest ;  nor  is  snch  a  trans- 
action forbidden  hy  jthe  act  to  restrain  uiunCQq>qrated  banking  a^pqqi^iQPik  (1  R. !«.  9340 
It  cannot  properly  be  caUed  the  the  busine^sa  9/  di^ounHnf(,  ;v(hioh,  it  «efiiw,  w^  flone  in- 
tended by  the  words,  "  making  dUeoun'ts^*  in  the  restraining  act 

A  debt  due  to  a,n  jnfCffporatfMi  company  i^iU  be  presuipod  to  have  bi^on  oi|Qti]^|Bted  ift  tl^ 
lawful  course  of  business,  until  ;the  contrary  if  bhown. 

Where  a  trifling  ekcess  is  taken,  on  discounting  a  note,JieyMid  tht  legal  lotarost.  It  v9 
be  presumed  tojbeb^  f^^f^^'  '*'^^  ^^^  ^^  ^^  adoptk»A  Af  1^  (^rcf^WM^p  i^  of  <ea^iiIjatio)|B| 
until  the  latter  is  shown.    *        -  * 

Taking  beyoiid'Che  J^l  Inteiieat,  by  mislakPt  p  mi  Vf^viotV ; 

Though,  it  9eem$,  it  would  be  otherwise,  where  the  excess  arises  from  the  ▼olnatair  aidop 
tkm  of  an  erroneous  rule  of  calculation. 


mnj  on  tl«j  following  day.    The  ildte  Watf  Aett'Tfea'tiy'fflif  iJ^'y^ 
^alhtfta.     Wiliiatti  MbNeil,  being  cfo^*feitt«iih«a  by'  tlit?  ^fl^^^^ 
coatisei  fot-the  (tefendant,  further  tesiifiM;  thnt  hi6'wasttr#;  K 
aM  fifttil  h^eh  since  the  year  1S16,  s^crfetary  of  tK^  cbiHpatty  • 
that  the  note  vt^,s  oSdt^  by  and  disdotmtM^  foc'Pe^ei^'&f 
Harrison,  and  a  chdcit  for  the  ambunt,  dMttctin^*S?'d6liar^ 
olid  92  cents  for  the  discount,  given  to  tKeni'therefbr,' to  ena- 
ble thefn  to  take  u)>th^irnbteof  a  sibiilaramouht,  which  fell' 
due  that  day,  and  df  wirich  thepl^intifls  were  the  holders ;  that^ 
on  the  30th  of  August,  1S17,  the  plaintiffs  were  the  holders' 
of  certain  pr6miss6ry'  notes,' draiiirn' by  Ogden  dt  Hifirisbn, 
and' endorsed  by  Thomas  C.  fertler;  amoutttirig  to  about  900^ 
dollars  for  premiums  of  insurance;  whidK  notes  wef6,  at 
that  time,  lying  over  due  and  unpaid  ;  that  at  the  same 
time  Thomas  0.  Biitler  was  indd)tc4' toJbe  plUiiltlflS  In  an- 
other sum  of  upwards  of  400  dollars;  (thd  precise'  aittoimt^ 
the  witness  could  not  tell,)  and  that  oh  th€^  s&id  30th  of  Aa-' 
giist,  he  offdted  a*  note  drawti  by  Petets  4i  ItarrisWi,  to  th^' 
plairitiffs,  for  1000  dollars;  for  disbountj  thfe*  proceeds  to  b«' 
applied  in  payment  of  the  notes  of  Ogden  <fe  Hafrison,' 
which  note  was  poyaible  at  4  months  from  the  siaid  30th  of 
Abgnst;  that  the  pTaintifi^,  thereupon,  made  a  calciilatiofi ' 
itpdri  the  note,  and  deducted  therefrom,  in  the  fifet  place,  23 ' 
dollars  and  92  cents,  being  the  interest  for  the  four  nionthiSr ' 
the  note  liad  to  run,  calculated  at  the  rate  of  7  per  ceilfhm' 
per  annum ;  they  then  deducted  the  amount  of  tHe  notes ' 
of  Ogden  &  HarHson,  and  of  the  debt  of  Thomas  C.  Butler, 
and  paid  to  Butlef  the  balance  of  the  nbte  in  money,  which' 
balance  amoutifed  to  somewhere  abott  20  dollars:     He 
foWher  stated,  that- when  thfe'  note,  dated  the  30th  of  August', 
fell  due,  Peters  &  Harrison,  the  drawers,  declared  that  it 
vhiS  iiicoilvenierit  for  thetta  to  pay  it,  and  offered  a  ilew  note 
in  renewal  of  it,  also  at  4  months.    This  new  note  was  then 
taken  hf  the  pMhtiffs,  wTio  deducted  from  the  face  of  it  23 
dollar^  and  92  ceiits,  for  the  interest,  and  theh  gave  their 
check  upon  the  bank:  for  the  balance,  with  which  Peters  &  • 
Harrisoh  wfent  to  the  bank  and  took  up  the  old  note.    He' 
further  isild,  that  the  last  note  was  renewed  in'  likfe'raann^ti' 
fdt^Ptetfers  &  Hdrfison;  af  the  eijiiration  ofWery  4'fliotfthk; 
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NEW  TORKy  until  the  note  in  question  in  this  cause,  which  was  reeeifod 

ay,  1894.    ^^  ^j^^  company  from  Peters  &  Harrison,  in  renewal  of  a 

N.  Y.  Firemea  note  for  the  same  amount ;  and  that  after  deducting  23  dol 

Y.         lars  and  92  cents,  for  interest,  a  check  was  given  to  them  fm 

StnigM.      (lie  balance,  to  enable  them  to  take  up  the  former  note,  and 

the  new  note  was  retained  by  the  plaintiffs. 

Upon  this  testimony,  the  jury  found  a  verdict  for  the  plain- 
ti&,  for  1166  dollars  and  71  cents  damages,  and  6  cents 
costs,  subject  to  the  opinion  of  the  Supreme  Court  upon  the 
case. 

The  cause  was  argued  at  May  term,  1823,  by  D.  B.  Og- 
den  4*  S.  JoneSf  for  the  plaintiffs,  and  (the  late)  J.  Wells  ^ 
T.  A.  Emmetf  for  the  defendant. 

Ogden,  for  the  plaintiffs.  1.  The  original  note  was  not 
drawn  for  the  purpose  of  being  discounted,  but  in  payment 
of  a  debt  due  to  the  company,  who,  I  admit,  had  no  power 
to  discount  notes  by  the  act  of  incorporation.  But  they  have, 
like  any  other  individual,  the  right  to  receive  notes  in  pay- 

4J,  ch.  i&  ment  or  security  of  debts,  and  in  such  case  to  deduct  the 
usual  discount.  By  the  act  of  1818,(a)  the  original  compa- 
ny were  dissolved,  and  a  new  one  created,  who  were  consti- 
tuted trustees  to  collect  the  debts  of  the  old  company, 
among  which  this  was  one ;  and  had  not  these  trustees  a 
right,  in  discharging  this  duty,  to  take  security  and  extend 
the  credit,  deducting  the  discount?  The  3d  section  de- 
clares that  they  may  do  all  matters  and  things  relating  to 
the  objects  for  which  they  were  instituted. 

They  are  found,  by  this  act,  with  a  note  in  their  hands  be- 
longing to  their  cestuy  que  trusts.  Being  applied  to  for  an 
extension  of  credit,  they  accede  to  the  proposition,  and,  as 
payment,  take  another  note  at  4  months,  deducting  the  usual 
discount.  This  was  not  discounting  by  way  of  business,  bat 
was  collateral  or  incidental  to  the  note  which  the  company 

35^^  ^^  ^^^^  ^^  before  taken  in  the  lawful  and  regular  line  of  their  ena- 
(e)  19  Id.  1.  ploy  ment.  The  People  v.  The  Utica  InsuranceCompanyjifi) 
and  The  Utica  Insurance  Company  y.  Scott ^{c)  do  not,  there- 
fore, apply.   In  the  first  it  \vas  decided,  on  information  in  na* 
ture  of  a  quowarranto^  that  they  had  no  power  to  carry  on 
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discounting  as  matter  of  business-,  and  in  the  second  they  new  tork, 
fniiod  in  an  attempt  to  enforce  a  note  which  had  been  taken      ^^'  ^ 
m  the  course  of  their  unauthorized  banking  operations.  N.  Y.FirameD 
These  cases  were  founded  on  the  restraining  actj'd)  which  v. 

was  levelled  against  the  exercise  of  banking  powers.    The      stwfB^ 
2d  section  (which  he  read)  speaks  of ''  any  association,  <S6C.,     (i)  2  Kl* 
for  the  purpose  of  issuing  notes,  receiving  deposits,  making  ^^ 
discounts,  or  transacting  any  other  business  which  incorpo- 
rated banks  may  or  do  transact  by  virtue  of  their  respective 
acts  of  incorporation."    This  is  not  the  case  of  the  plain- 
tiffs. The  act  is  cautiously  worded,  and  the  legislature  never 
intended  any^restraint  beyond  what  they  clearly  and  fully 
expressed.    The  construction  contended  for  would  restrain 
every  commercial  house  in  the  city  of  New  \ork,  consisting 
of  more  than  one  member,  from  securing  their  debts  by  dis- 
counting notes  offered  in  security.    We  rely  on  the  Uiica 
Insurance  Company  v.  Scottf  as  clearly  supporting  this 
distinction. 

2.  Seven  per  cent,  per  annum  was  deducted  for  the  time 
which  the  note  had  to  run  ;  and  we  shall  be  told  that  this 
was  usurious.  If  so,  it  was  either  because  the  interest  was 
deducted  beforehand,  or  three  days  too  much  were  included 
in  the  computation.  TTie  President  and  Directors  of  (he 
Manhattan  Company  v.  OsgoodJ^e)  answers  the  first  ob-  (e)  15  John 
jection,  unless  there  is  a  distinction  between  bankers  and  ' 
others.  The  principle  is  the  same  as  to  all.  The  statute  of 
usury  does  not  mean  one  thing  as  to  merchants,  and  another 
as  to  bankers ;  and  this  Court  will  not  listen  to  evidence  of 
custom  in  order  to  sanction  usury. 

As  to  the  second  objection,  if  any,  in  fact,  it  arises  from  a 
mere  mistake  in  the  amount  of  time.  Both  parties  inten  - 
ed  7  per  cent.  The  calculation  proceeded  by  aliquot  partK 
of  the  year ;  and  the  error  intervened  by  treating  three  days 
as  the  10th  of  a  month,  by  which  about  three-fourths  of  e 
cent  was  lost  to  the  debtor ;  and  if  there  ever  was  a  case  in 
which  the  maxim  de  minimis  non  curat  lex  applied,  it  doe.:* 
so  here.  A  mere  mistake  in  calculation  was  never  holden 
to  be  usury.    There  must  be  a  corrupt  agreement 


nkW' vbiii^; '     Flit  We  is  'rife  mistake.  Thfe  statute  speaks  of  yettrs,  At^ » 
^^^'  ^^^   afid  the  uhifbriri  cu^oifl  hafe  been  to  compute  da^j*  asUhe 


N.r.Rremen;30tli  piart  of  a'mdiifli.    'flfts  is  f of  the  cohvfenieui^  of  cont* 
'"^."•^nfetciat  business: 


ij ' 


X  TFcZ&,  contra.  1.  Ihdepeindent  of  the' restraining' act, 
these  plaintiff^  had  no  power  to  become  parties  to  the  note. 
They  are  a  body  corporate ;  and  hare  no  rigftts  except  what 
are  specifically  conferred'  by  statute— not  like  physical  and 
'  moral  agents,  capable  of  x)^rf6rming  every  thing  except  what 
is  denied  to  them  by  prohibitory  laws.  They  afe  the  crear 
ture  Vf  the  legislature,  who  have  delegated  to  them  an  an- 
thorfty  \^hi  'H,  when  they  transcend,  their  acts  are  not  merely 
unaiiihorizedad  to  them,' and  valid  as  t6  otier^,  but  illegal 
and  void  to'  evef^  intent  and  piifposei  The  obj^t  of  their 
crfealibh  appears  by  the  act,  (sess.  33,  ch.  20^  March  34, 
1810.)  It '  is' insurance,  and  nothing*  mote.  Indeed, '  it  ^ 
admitted,  that  they  have  no  power  to  employ  funds  in  dis- 
cddtiimg  notes,'a£r  th'd  busthes^bf  the  institution ;  but  we  deny 
the*  qualification  coAtehd6d  'fir.  Itmalc^  no  difference  what 
their  notions  may  bej  or  the  purpose  for  which  they  are  as- 
sociated'; nor  whether  they  depart  from  their  powers  gene- 
rally, or  only  in  particular  instances."  Here  is  no  latitude  fw 
a  constructive  extensioh  of  powers:  "  An  incorporated  com- 
pa'^  have  no  rights  except  such  as  are  specifically  granted, 
atifd  those  that  are  necessary  to  cariy  into  effect  the  powers  so 
(/)  15 John.  granted."(/)  The  power  of  discounting  is  not  necessary 
3M,  per  to  carry  their  powers  into'  effect,  'rtiey  may  receive  notes 
J.  '  for  premiums;  because  this  is  in  the  course  of' their  busi- 

ness ;  but  the  right  to  make  these  notes  the  basis  of  a  long 
course  of  speculation,' by  wisiy  of  discbunt,  is  not  incidental, 
bechtise  it  is  wholly  unnecessary.  No  matter^  therdbre, 
w^at  may  be' the  ongm  of  the  debt  due  ;  it  iff  plain,  from 
the  ca!se,  that  the  note  in  question  was  offered  for  the  pur- 
pose of  d'lscounty  and  accepted  in  this  view.  The  manifest 
operation  is  a  discount  iot  prompt  payment.  It  is  the  same 
thing  pi^cctsely  as  if  money  had  been  paid'  minus,  the  dis- 
count, thus  indirectly  converting  their  money  into  a  fund  for 
the  purpose  of  a  speculation^  which  the  law  had  prohibited 
as  to  them.    To  mark  the  transaction  still  stronger,  afler 
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paying  the  antecedent  debt,  the  balance  is  advanced  in  mo-  new  tckk. 
ney.    To  have  saved  appearances  entirely,  the  note  should    ^^tyw- 
have  been  for  the  precise  debt.    The  balance,  at  least,  was  N.Y.  fTrimec 
a  mere  loan.  .  This  operation  is  carried  on  from  the  30lh  .  f     ■"•^  ^^ 
August,  1817,  to  the  11th  of  January,  1819,  and  assunies  fhe      s*»ug««. 
complete  character  of  a  discount  transaction.    The  on^y 
excuse  is^that  the  drawers  were  all. along  unable  to  pay.  But 
this  is  a  mere  pretence,  unsupported  by  proof. 

Again :  suppose  the  old  company  had  this  power  ot  inci- 
dental discpunt ;  and  that  they  might  have  kept  this  noie  oi: 
foot  by  these  Renewals  from  time  to  time ;  the  new  company 
had  no  such  authority.  .The  corporation  was  kept  alive  ly 
the  .act  of  Febnjary^  1^18,  for  the  mere  purposes  of  collect- 
ing in  the  ^ebts  and  closing  the  concerns  of  the  old  company. 
Had  there  been  a  single  act  of  enlargement  by  the  old  com- 
pany^  it  niiight  h^ve  been  valid ;  but  even  this  power  is  di- 
vested by  the  late  act. .  It  is  the  duty  of  the  new  company 
not  to  give  time^  but  collect  in  the  most  speedy  manner. 
Tliis  question  U|X)n  the  powers  of  corporations  to  go  beyond 
the  purposes  of  their  creation  in  issuing  notes,  &c.,  has  been 
much  examined  i;i  two  late  English  cases — Broughton  and 
others  v«  The  Company^  ^•c.  of  the  Manchester  and  Sal" 
ford  Water  Worksy{g)  in  the  King's  Bench,  and  Slark  v.     (^)  3  B.  & 
Sigh'  Gate  Arch  Way  Company,{h)  in  the  Common  Pleas.     }^^  ^  Tnnt 
The  defendants  in  each,  a  corporation  for  specific  purposes,  793. 
had  accepted  bills  of  exchange,  and  the  question  was  upon 
their  power  to  do  this,  and  if  they  bad  power,  whether  the 
bills  were  not  void  by  the  English  restraining  act,  made  in 
protection  of  the  Bank  of  England.    In  the  first  case,  two 
of  the  Judges  adverted  distinctly  to  the  powers  of  the  cor- 
poration, and  held  the  bill  void,  because  it  was  foreign  to 
the  purposes  for  which  the  company  was  created,  (and  he 
read  from  their  opinions  on  this  point,  1 B.  &  A  8,  per  Bay- 
ley,  J.  and  id.  11,  per  Best,  3.)    * 

[WoojDwoRTH,  J.  I  do  not  undeistand  the  plaintiffs' 
counsel  as  coptending  for  tlie  general  power  of  discount 
Most  clearly  that  cannot  be  sustained.] 

Vol-  n  86 
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NEW  YORK,       Wells.    The  case  of  the  Utica  Insurance  Company  y. 
'^y-^'^^    Scotif  was  a  njuch  stronger  case  for  the  plaintiffs  than  die 
N.Y.  Firemen  present     What  possible  difference  is  there  from  a  mae 
^^  ^  bank  discount  f    In  substance  it  will  be  found  the  same. 

Stojgei- 

2.  The  note  is  void  within  the  restraining  act.  This  posi 
tion  was  also  examined  in- the  Utica  Insurance  Company  r^ 
Scott.  There,  as  here,  the  funds  of  the  company  were  ap- 
phed  to  the  discount  of  notes.  The  argument  on  the  other 
side  would  authorize  any  and  every  corporate  body  to  dis- 
count, without  regard  to  the  original  object  of  the  institutian. 
It  is  not  necessary,  in  order  to  bring  them  within  the  open- 
tion  of  the  restraining  statute,  that  the  company  should  issoe 
bills.  The  act  is  in  the  alternative.  They  are  not  to  asso- 
ciate for  the  purpose  of  issuing  notes  or  receiving  deposits^ 
or  making  discounts.  The  going  contrary  to  either  alterna- 
tive will  work  the  same  effect  as  a  total  violation.  The  ob- 
ject was  to  prevent  the  use  of  moneyed  capital,  in  all  the  va- 
rious modes  which  the  banks  had  adopted.  Nothing  Am 
of  this  could,  completely  protect  the  charters  of  these  com- 
panies, many  of  whom  had  paid  heavy  considerations  fer 
their  franchise.  Here,  we  find  money  employed  in  one  of 
the  essential  operations  of  banking. 

Nor  would  the  action  lie  upon  the  money  counts,  as  was 
hinted  in  the  Utica  Insurance  Company  v.  SaaL  It  is 
brought  against  the  endorser. 

Our  reasoning  will  not,  as  supposed,  operate  in  restraist 
(t)    BrUtel  of  individuals,  though  carried  on  openly  and  avowedly.(t) 

▼■  Bofk^Tt  14 
John.       Rep. 

8^-  T.  A.  Emmetf  (same  side.)   The  intention  of  the  restnin- 

ing  statute  is  to  deny  all  excuse  for  discounting,  whether  gen- 
erally or  in  particular  instances,  and  does  not  apply  itsdf  to 
the  intent  with  which  the  act  is  done.  If  the  company  db- 
count  at  all,  they  have  a/und  for  the  purpose,  within  the  2d 
section.  Otherwise,  what  number  of  discounts  shall  settle  Ibe 
point— ten,  twenty,  thirty,  or  yrhat  other  number  ?  The  in- 
tention is  to  restrain  banking  operations  to  bodies  ineoipo- 
rated  for  that  purpose ;  and  no  shifter  evasion  should  be 
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ceiTed  to  jufitify  an  act  of  violation,  however  *nnocent  the  newvjrr 
intention.  ^^^^  ^^- 

But  tliis  transaction  was  not  a  mere  extension  of  credit  N.  Y.  FiMmoc 
The  note  is  entirely  distinct,  and  disconnected  with  the  pre-  ■"^^®  ** 
miuin  consideration.  The  parties  are  difleient — the  amount  Stnixe*. 
more.  It  is  not  the  continuation  of  a  debt  The  original 
premium  note  is  set  off,  and  the  balance  paid,  thus  performing 
a  distinct  banking  operation,  and  usurping, the  franchise  of 
incorporated  companies.  This  is  not  an  incidental  power ; 
for  if  so,  why  does  the  3d  section  of  the  act  of  1818,  prescribe 
the  mode  of  taking  security  ?  it  is  to  be  by  bottomry,  re- 
spondentia, or  mortgage  of  real  estate  or  chattels  real,  &c, — 
not  by  notes  or  bills.  Were  not  the  powers  to  loan  on  mort- 
gage equal!  y  incidental  ?  It  is  plain,  therefore,  that  an  incor- 
porated company  has  not  the  same  powers,  even  in  relation  to 
securing  debts,  as  an  individual.  This  was  ruled  in  the 
Utica  Insurance  Company  v.  Scoti  and  is  abundantly  set- 
tled in  the  English  cases  cited  by  my  associate.  A  corpo- 
ration have  a  right  to  sue,  and  to  secure  their  debts  in  the 
particular  manner  pointed  out  by  the  act,  but  in  no  other. 
They  cannot,  even  in  this  respect,  exercise  under  their 
general  powers  the  same  rights  as  a  natural  person. 

Here  are  several  acts  of  discounting.  For  the  purpose  of 
deposits,  they  use  another  bank,  on  which  a  check  is  given, 
in  order  to  pay  the  balance.  They  thus  derive  all  the  sub- 
stantial benefits  of  deposit  as  well  as  discount  Had  the  old 
company  pursued  this  course,  would  it  not  have  been  pro- 
nounced a  plain  evasion  of  the  law  ?  Would  they  have 
been  allowed  to  call  it  a  benevolent  extension  of  credit  to 
an  individual,  or  for  the  plain  purpose  of  profit  to  them- 
selves ?  We  have  seen  that  the  plaintiffs  are  still  farther 
restrained.  They  are  made  trustees,  and  are  limited  to  a 
discharge  of  their  trusts  in  a  particular  manner,  and  are 
restrained  m  terms,  by  the  3d  section,  from  the  exercise  of 
banking  powers.  In  discounting,  therefore,  they  have  not 
only  violated  their  duty  as  trustees,  but  transcended  their 
powers  as  corporators. 

S.  foneSf  in  reply.  I  shall  void  a  discussion  of  the  pow- 
ers of  this  corporation,  so  much  talked  of  on  the  other  side^ 
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NEwroRJC,  to  cany  on  the  business  of  discount,  because  they  can  bsre 
jlay»  1834  j^^  application  to  the  case.  The  corporation  not  only  ceas- 
N.  Y.  Firemen  ed  to  exist  a  number  of  years  since,  but  here  vtas  no  act  le 
niurance  o.  ggj,j|jjj[jjg  g^  cliscount,  properly  so  called.  Two'  debts  trerc 
storgM  jue  Qn  uotes,  to  the  old  company,  for  premiums  of  insur- 
ance. Butler  was  atso  indebted  to  the  plaintiffi  in  another 
sum  of  about  400  dollars,  which,  by  legal  intendment,  was 
properly  contracted.  The  notes  lay  over  and  were  past  doe. 
The  debtors  applied  to  the  plaintifis  and  offered  a  note  of 
$1000,  covering  all  the  demands,  and  asked  them  to  take 
it,  and  pay  back  the  balance :'  they  comply,  and  this  latter 
act  is  relied  on  as  vitiating  the  trjinsactibn.  But  what  were 
they  to  do  ?  The  debts  are  bad ;  the  original  notes  are 
protested ;  there  is  no  previotis  agreement  that  the  $1000 
note  should  be  procured  in  the  market  for  the  purpose  of 
discount.  A  rejection  might  have  resulted  in  a  loss  of  die 
debts.  The  witness'  callitig  this  transaction  a  discount, 
does  not  make  it  so.  The  note  was  taken  expressly  in 
payment,  and  to  condemn  it  on  this  ground,  would  be  a 
sacrifice  of  sense  to  sound.  '  The  note  was  continued  down 
in  the  same  way,  by  the  trustees,  under  the*  new  act.  The 
argument  on  the  other  side  presupposes  a'  state  of  fiicts  and 
a  course  of  conduct  which  does  not  ejdst  If  the  origin  of 
the  debt  was  fair,  and  the  note  valid,  could  not  the  trustees 
I'eceive  payment,  or,  what  is  the  same  thing,  a  new  note  as 
a  substitute  7  The  original  note  being  due,  in  conscience, 
if  paid,  could  never  be  recovered  back,  and  it  is  conceded  to 
us,  that  the  original  debt  may  be  due,  though  it  Is  contended 
that  the  note  is  void  and  the  endorser  not  liable. 

It  is  said  that  a  corporation  can  exerdse  no  powers,  except 
those  expressly  delegated  or  necessarily  iiicidental :  Grant- 
ed. Here  is  an  insurance  company  having  fuilds.  Now  is 
there  no  way  of  employing  these  fonds,  by  investing  and 
making  them  yield  a  profit?  and  as  incidental  to  that  right, 
may  they  not  be  invested  in  any  way  not  prohibited  by 
the  statute  1  It  does  not  fbllow,  that  because  the  statute 
authorizes  an  investment  in  mortgages,  respondentia  bonds, 
stock,  &c.,  that  this  delegation  of  power  precludes  the  exer- 
cise of  aQ  others.    Tys  clause  i^^ in' the  ^pe df  aUmila- 
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tioQ ;  nol  for  the  puxpp$e  of  confi^rnpg  power^    Without  jt.  new  york, 
the  compfiay  migh(  have  swelled,  their  real  lept^J^  to  a  dan-    ^*y»  ^824. 
gerous extent,    Ai:cQxdi^\yy  the  3d  section  goes, on  confer-^  N;  Y.  Firemei 
ring  certain  rights,  but  provides,  in;  the  last  .clause,  that  the  '°^"JJ®®  ^ 
company  shall  not  exerci$e,banking  ppwers.    T^se  clauses      sturges. 
imply,  that  wij^iput.  the  specific  restriction,  their  rights; 
would  have  beeA  jo^uph  more  extepsive^   Suppose,  then,  the 
company,  instead  of  taJdng  mortgages^  hiMl  invested  all  tlieir 
funds  in  note%  redwing  theni  firom  time  to  time,  as  they 
have  done  here  ;  would  this  have  been  to  violate  the  object 
of  the  institution  ?    The  securities  should  be  such  as  to  en- 
able  the  company  often  and  suddenly  tp  command,  their 
fund&    They  are  liable  to  great  and  ^  unexpected  losses. 
Such  a  coi^pany  ought  alwfiys  t^  have  their  funds^  forthcom- 
ing at.  three  ar  four  months;   and  there  is  no ^ way  so  effec* 
tual  for  this  pturpqse,  as  an  investment. in  not^s^  wt^ich  al- 
ways rank  i^ext  to  money^    This  transaction,  was  a  mere 
continuance,  of  such  an  investment    Besides,  the  principle 
contended  for  on  the  other  side^  would  drive  the  company 
to  a  course  of  prosecutions  and  judgments,  instead  of  taking 
securities,  unlesa  the  poiifer  to  secure  their  debts  should  be 
expressly  cppferred  by  th^  charter  of  incorporation.     Such 
a  clause  was,  I  believe,  never,  thought  of^ 

As. to  the  langM^e  of,  the  restraining  act,;  M^hen  we  de- 
fine genei^l  terms  u^d  in  a  statute,  we  must  be  careful  not 
to  mak^eour  definition  too  extensive,  l^hat  of  banking^ 
powers^  u^edin  this,  sfati^te,  if  we  tal^e  the  definition  of  the 

other  side,  would  restiiaj^.  discounting  and,  leriding  money 

■    ■     ■  '  •  ft 

on  notes,  in  all,  causes,  ^s  \yell  in  respect  tp  individuals  as 
corporations.  The  statute  avoids  all  promissory  nptes  issued 
contrary  to  its  provision?,  hut  it  never  was  i^itended  to  res- 
train indtviduals  fix>m^  issjtiing  them^  'JJ^be  real  (juestion  is 
whetbet  this  be  a  continued  employn^ent ;  whether  it.  be  one 
regular  branch  of  business  with  mdividuaJs  or  corporations. 
It  is  this  alone,  which  the  statute  was  intended  to  reach. 
They  must  employ  the  fu^id  montv^o^ed  by  the  statute  SQleliy 
or  principally  to  this  purpose,  or.  it  is  not  violated.  A  sin- 
gle individual  was  excepted  by  tl^e  aq(  or  rather  not  r^ch- 
ed  by  it ;  ai^  thiA  V4a  the  ground  ^en  in  Bristol  y.  Bar- 
£:er,(14  John.  205,)  but  after  the  dci*,ision  of  that  case  came 
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NEW  YORK|  the  statute  of  the  21st  of  April,  1818,  uxtendmg  the 
May,  1824    prohibition  of  the  general  restraining  act  to  every  individ- 

N.  Y.  Firemen  ual  in  the  State,  whether  acting  alone  or  jointly  with  othcn. 

Insurance    o.  ^^  ^^^  ^j^^^  Warranted  in  saying,  that  the  principle  conten- 

sturges.      ded  for,  would  reach  individuals  engaged  in  business.    It 

takes  in  the  whole  commercial  world.    There  is  hardly  a 

commercial  house  in  the  city  of  New  York,  which  does  not 

I  perform  banking  operations,  if  thus  may  be  called  so.     It  is 

asked  where  is  the  limit?    I  answer,  you  must  show  the 
operation  followed  up  for  banking  purposes.    This  is  a  fact 
to  he  proved  on  the  trial.    Suppose  an  action  for  the  penal- 
'  ty  imposed  by  the  act  for  banking :  would  a  single  act  of 

discounting,  sustain  it  in  evidence?  No.  The  jury  could 
not  find  the  defendant  guilty  until  this  should  be  shown  to 
be  his  regular  business.  Indeed,  if  I  understand  the  cases 
of  The  Utica  Insurance  Company,  they  are  placed  on  this 
ground,  viz ;  that  they  had  set  themselves  up  as  a  banking 
institution.  The  plea  in  the  last  case  sets  forth  that  ftc^ 
and  had  the  company  been  able  to  traverse  this,  or  that  the 
note  was  not  issued  in  the  course  of  such  a  business^  they 
would  have  recovered.  They  could  not  do  it,  and -the  plea 
was  holden  good.  It  lies  with  the  party  seeking  to  avoid 
the  note,  to  show  this  general  object 

Again  ;  the  new  act  impliedly  gives  power  to  negotiate  in 
this  manner,  to  the  new  company.  -  These  have  a  distinct 
duty  to  perform  as  trustees,  from  that  which  they  have  a 
right  to  exercise  as  a  company.  In  relation  to  these  trusts, 
they  act  as  individuals.  Their  character,  as  it  stood  under 
the  old  or  new  corporation,  does  not  attach  to  them.  Yean 
must  elapse  before  the  business  of  the  old  company  can  be 
finished,  and  their  concerns  settled  upon  open  policies  and 
other  matters.  Must  these  trustees,  during  all  that  time, 
confine  themselves  to  a  dead  deposit  ?  Can  they  not  place 
their  funds  out  at  a  profit  ?  and  this  either  on  bond  or  note  ? 
Nor  does  it  lie  with  the  debtor  to  object  that  here  is  a 
breach  of  trust.  Such  an  objection  can  be  made  only  by 
the  cestuy  que  trust  in  the  event  of  a  loss. 

The  excess  of  interest  depends  merely  on  the  mode  at 
dividing  the  year  into  aliquot  parts,  without  any  intentiffn  of 
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USUI  7*    It  is  like  taking  365  days  for  a  y ear,  when  perchance  new  tork, 
it  is  leap  year,  and  contains  366  days.  May,  1824 

N.  Y*  Flnmor 

WooDWORTH,  J.    It  was  decided  in  the  case  of  the  ilfa?^  ^^ 

hattan  Company  v.  Osgood^  (16  John.  162,)  that  discount-      Btwgei. 
ing  a  note  at  seven  per  cent,  and  taking  interest  in  advance, 
was  not  usury. 

By  the  act  of  incorporation^  no  power  is  given  to  discount 
notes.    It  was  created  for  the  sole  purpose  of  insurance. 

The  company  have  no  rights,  except  such  as  are  special- 
ly  granted,  and  those  that  are  necessary  to  carry  into  effect 
the  powers  so  granted.    (16  John.  383.) 

The  act  of  27th  Feb.  1818,  authorizes  the  directors  to 
close  and  wind  up  the  business  and  concerns  of  the  com- 
pany. 

The  original  note  was  discounted  in  1817,  to  pay  a  de- 
mand against  Ogden  ic  Harrison,  and  another  against 
Thomas  C.  Butler  ;  it  exceeded  these  demands  $20.  The 
excess  was  paid  over  to  Peters  &  Harrison,  the  drawers.  I 
have  no  doubt  that  the  plaintiffs  might  lawfully  take  notes 
for  pre-existing  debts  for  insurance,  and  renew  them,  but 
the  charter  gave  them  no  right  to  discount  on  the  funds  or 
moneys  in  their  hands.  If  the  charter  does  not  give  them 
banking  powers,  so  far  as  they  travel  out  of  their  grant,  they 
act  as  a  company  of  private  persons,  and  become  a  mere  as- 
sociation, doing  business  without  any  express  authority  by 
law.    (16  John.  381.) 

The  restraining  act,  2  vol.  R.  L.  234,  applies  to  an  asso- 
ciation, institution  or  company,  for  the  purpose  of  issuing 
notes,  receiving  deposits,  making  discounts,  or  transacting 
any  other  business,  which  incorporated  banks  may  do,  and 
declares  that  all  notes  given  to  any  such  association,  institu- 
tion or  company,  shall  be  null  and  void.  It  appears  to  me 
that  this  case  does  not  fall  within  the  words  or  intent  of  the 
statute,  for  there  is  no  evidence  that  the  plaintifis  associated 
for  the  purpose  of  carrying  on,  or  actually  transacted  any 
business  prohibited  by  the  act,  unless  the  insulated  fact  of  dis* 
counting  a  note,  which  exceeded  the  amount  of  the  debt  due 


I     ♦ 
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« 

KEWXOBi(«  the  plaintiffs,  $20,  was  unlawful.    This  circumstance  1  pie- 

^^y*  ^^    sume  was  accidental,  and  most  ptobably  has  arisen  from  \ 

N.Y>Fim»»a  want  of  knowledge  of  the  precise  sum  due  for  insoranc^ 

Inmiranoe    o.  ^^^  ^^  ^^^^  ^^^5  drawn.    The  small  amount  urged  as  a 

SturgM.  discount  on  the  funds  of  the  institution,  forbids  the  conclu- 
sion, that  it  was  a  business  transaction  of  lending  and  bor- 
rowing. The  benefit  to  be  derived  by  either  party,  was  too 
trifling  to  suppose  for  a  moment,  that  the  note  was  inten- 
tionally drawn  to  obtain  a  discount  of  $20.  I  infer  from 
the  facts,  that  Peters  ic  Harrison,  intending  to  assume  the 
notes  held  against  Ogden.  &  Harrison,  and  Butler,  drew  the 
note  in  question,  for  $1000,  about,  eqUal  to  the  debt  to  be 
assumed,;  it  turned  out,, on  calculation,  that  they  wereenti- 
tied  to  the  return  of  a  few  dollars,  which  the  plaintiffs  ad- 
vanced. The  restraining  act  doe^  not  apply  to  such  a  case, 
consequently  the  note  is  not  void.  I  am  of  opinion  that  the 
plaintiffs  are  entitled  to  judgment. 

Sutherland,  J.  In  this  case  the  note  is  shown  to  have 
originated  in  a  debt  due  to  the  plaintiffs  fox  premiums  of  in- 
surance. The  case  states,  that  o^  the  30th  August,  li317, 
the  plaintiffs  were  the  holders  of  certain  promissory  notea^ 
drawn  by  Ogden  &  Harrison,  and  endorsed  by  Thomas  C. 
Butler,  amoimting  to  about  $500,  for  premiums  of  insur- 
ance ;  that,  at  the  same  time,  Thomas  C.  Butler  was  indebt- 
ed to  the  plaintiffs  in  another  sum  of  upwards  of  $400 ;  that 
Butler  offered  the  plaintifis  a  note  for  $1000,  drawn  by 
Peters  tx,  Harrison,  for  discount,  the  proceeds  to  be  applied 
to  be  applied  to  the  note  of  Ogden  &  iftarrison,  and  the  debt 
of  Thomas  C.  Butler,  It  was  discounted,  the  proceeds  so 
applied,  and  the  balance,  about  $20,  paid  to  Butler.  The 
note  on  which  the  suit  is  brought,  is  a  continuation  of  the 
note  drawn  by  Peters  (x,  Harrison.  It  is  not  expressly  stated 
in  the  case,  that  Butler's  debt  was  for  premiums  due  to  the 
company ;  but  from  the  manner  in  which  it  is  stated,  it  may 
be  fairly  inferred.  In  the  absence  of  all  proof  to  the  contra- 
ry, we  should  intend  that  it  was  a  debt  of  that  description. 
The  plaintiffs  had  a  right  to  give  credit  for  their  premiums ; 
and  to  continue  the  credit  by  a  renewal  or  discount  of  notes; 
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The  parties  to  the  notes  being  changed  on  some  of  the  re-  nbw'yorIc, 
newals,  does  not  alter  the  character  of  the  transaction.    It    May,  1834. 
was  stiil  a  debt  dile  for  premintais.  N.  Y.  FirenM*' 

Nor  does  the  fact,  that  the*notd  first  discounted  exceeded  """^^  ^ 
the  debt  due  to  the  company  to  a  small  amount,  and  that  the  ^t 
excess  was  paid  to  Butler,  vary  the  case.  It  was  evidently 
the  intention  of  the  parties  that  the  note  should  be  for  the 
amount  due  only ;  but  upon  stating  the  account,  and  cast- 
ing the  interest,  there  was  found  to  be  a  trifling  difference 
of  ISO.  ThiiS  fabt  will  not  warrant  the  inference,  that '  thb 
object  of  the  parties  was  a  loan,  and  not  an  exten^on  of 
credit  upon  a  pre-existing  debt. 

The  discounting  of  the  note  in  question  was  not  afibcted 
by  the  restraining  act  ;(j)  nor  was  the  taking  the  interest     /y^  y^^  ^|,^. 
in  advance  usurious.  oplni<m       of 

The  note  in  this  case  was  payable  in  four  months.    The  upon        tbit 
question  which  was  discussed  in  the  case  of  these  plaintifl^,  ^^*  '"  ^^ 

*  *  '    mxt  CAM. 

against  Ely  d:  PaTSons,(Ar)  as  to  the  principle  upon  which    {k)  Thencit 
the  interest  ought  to  be  calculated,  cannot  arrise  here,  ex^ 
cept  in  relation  to  the  days  of  grace ;  and  there  being  no 
evidence  in  the  case  to  show  upon  what  principle  the  in* 
terest  was  calculated,  even  if  there  should  appear  to  be  a  tii 
fling  excess,  we  are  authorized,  and,  I  think,  bonnd  to  pre- 
sume, that  the  error  was  the  result  of  mistake,  and  not  the 
adoption  of  an  erroneous  principle  of  calculation. 
r  am,  therefore,  of  opinion,  that  in  this  case  the 
are  entitled  to  judgment. 


Savage,  Ch«  J.  concurred. 


Judgment  for  the  {daintifl 


?oL.  n.  w 
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May,  1834. 
Iiwannoe  Go!  'I^HE  NsW  ToRK  FiREMBN  INSURANCE  COMPANY  Og'Smti 

-J*  Ely  dc  Parsons. 

Ely. 

A  company  ASSUMPSIT  agaiost  the  defendants  as  first  endorsers  of  a 
^"Z^  promissory  note,  drairn  by  Starges  A  Sherman  in  farorof 

of    insiirance, 

and  forbidden  to  carry  on  any  other  trade  or  busineM,  also  forbidden  to  oxerciiw  baiikn| 
powen,  with  a  clause  in  the  act  incorporating  them,  enumerating  the  kind  of  aeeoritia 
upon  which  they  may  loan  moneys,  bat  not  including  promissory  notes  in  ooch  enumen- 
tion,  have  no  power  to  loan  moneys  npon  promissory  notes,  or  un  any  seouities  other  tfaaa 
those  specially  enumerated. 

The  New  York  Firemen  Insurance  Company  had  no  power  to  loan  money  on  note  or  sAker 
pefsonal  security,  under  their  act  of  incorporation  of  1810 ;  nor  hare  the  same  eompanf 
this  power  under  their  act  of  incorporation  of  1818. 

Notes  taken  by  either  of  these  companies,  upon  a  loan  of  their  moneys,  are  therelDn, 
▼Old. 

Neither  had  power,  by  their  act  of  incorporation,  to  discount  notes. 

Whether,  if  they  had  this  power  by  their  act  of  incorporation,  it  was  taken  away  by  die 
general  restraining  acts  forbidding  to  associations,  or  individuals,  the  exeieiae  of  bankisf 
powers,  dtc.?     Qtunre* 

Whether,  where  one  eorooration  is  appointed  by  statute  to  settle  the  ooncems  oc 
another  and  former  corporation,  which  is  dissolved,  the  latter  is  prohibited,  by  the  lestrais- 
ing  acti,  from  employing  the  Ainds  of  the  former  in  discounting  notes  ?  Qumrt.  (Yid 
Laws,  sees.  38,  ch.  116,  sees.  41,  ch.  16,  sees.  97,  ch.  117,  soh.  37,  ch.  110.  s.  8,  9,  9  R.  L 
934.) 

Opinion  of  Sutherland,  J.  that  to  bring  a  corporation  within  the  restraining  act,  their  fondi 
shonld  be  devoted  principally  to  the  business  of  banking ;  and  that  a  single  act  of  Isanaf 
money  on  bank  discount  of  a  promiasory  note,  follow^  by  several  succeanve  renewab  at 
that  note,  on  the  same  discount,  would  not  be  sufficient  evidence  to  show  that  a  oorporatisB 
had  violated  the  restraining  statute. 

Opinion  of  Savage,  Ch.  Justice,  that  the  latter  would  be  a  violation  of  the  iwrtiainiag 
statute. 

A  corporation  is  a  mere  political  Institution,  a  croatore  of  the  legislature,  having  as  other 
powers  than  what  are  given  to  it  by  its  creator,  or  such  as  are  incidental  or  nut  usury  to 
carry  into  effect  the  purposes  for  which  it  was  established. 

I)efinitbn  of  the  terms,  "  hanking  power*.** 

CaHing  mttrestt  upon  the  principle,  that  30  days  are  the  19th  of  a  year,  60  days  the  Gth, 
90  days  the  fourth  of  a  year,  and  the  three  days  of  grace  the  tenth  of  a  mouth,  anddiaeosnt- 
ing  a  note  upon  such  a  calculation,  id  usurious  ;  and  the  note,  consequently,  void. 

Tke  right  to  take  interest  in  advance  on  dUeounting  a  mofs,  is  not  confined  to  banks,  beak- 
ers, and  merchants  discounting  bills  in  the  fair  course  of  commercial  business,  bat  eztendt 
to  individuals,  and  others  having  a  general  right  to  discount. 

The  rule  m  this :  Taking  interest  in  advance  is  allowed  for  the  benefit  of  trade  ;  thoagh  it 
exceed  the  legal  rate  of  interest.  The  instrument  thus  discounted,  mun  be  such  as  will  and 
usually  does,  circulate  in  the  courM  of  trade,  vis  a  negotiable  instrnm^^nt,  and  payable  st 
no  very  distant  day.  Under  this  restriction,  taking  interest  in  advance,  either  by  a  bank,  aa 
incorporated  company  without  banking  powers,  or  an  individual,  is  not  usurious. 

A  usage  among  banks  to  cast  interest  at  a  year  for  360  days ;  one -half  of  a  year  for  180 
days ;  one -quarter  of  a  year  for  90  days ;  one-sixth  of  a  year  for  ^  days  ;  and  the  three  da^fs 
of  grace  at  one-tenth  of  a  month,  would  not  prevent  its  being  usurious,  though  such  usage 
were  universal. 

The  legal  year  is  365  days ;  the  legal  half-year  189  days,  and  the  legal  quarter  91  dnys, 
the  law  paying  no  regard  to  the  odd  hours. 

A  statute  cannot  be  abrogated  or  controlled  by  the  custom  or  usage  of  a  particulat 
(TMle. 
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the  defendants,  and  endorsed  by  them  and  Beonet,  Cady  Jo  new  york, 
Co.    The  note  was  dated  6th  July,  1819,  payable  ninety    M*y>  ^^^ 
days  after  date,  for  3460  dollars.    The  cause  was  tried  be-  N.  Y.Firemei 
fore  his  honor,  (the  late)  Chief  Justice  Spencer,  at  the  sit-      ^^^ 
tings  in  New  York,  the  16th  June,  1821.  ^ 

William  M'Neil,  a  witness  for  the  plaintiffs,  proved  the 
hand-writing  of  the  drawers  and  of  both  the  endorsers,  and 
also  that  there  had  been  a  payment  on  the  note  of  600 
dollars,  and  that  the  amount  which  would  be  due  on  the 
9th  of  August,  (then)  next,  would  be  3330  dollars  96  cej\ts. 
The  protest  and  regular  notice  of  non-payment  to  the  de- 
fendants being  admitted,  the  plaintiffs  read  the  note,  and 
rested. 

William  M'Neil  being  cross-examined  by  the  counsel  for 
the  defendants,  further  testified,  that  he  was  now,  and  had 
been  since  the  year  1810,  secretary  of  the  company  ;  that 
the  plaintiffs  received  the  note  in  question,  from  Stui^es  d& 
Sherman,  on  the  30th  of  July,  1819,  in  part  payment  for  two 
notes  held  by  the  plaintiffs,  which  had  lain  over,  and  were 
protested  for  non-payment,  one  drawn  by  Sturges  <&;  Sher- 
man, in  favor  of,  and  endorsed  by  Ely  &  Parsons  for  2260 
dollars,  at  three  months,  dated  27th  March,  1819,  and  pay* 
able  on  the  3^)th  of  June  following ;  the  other  drawn  by  Jo- 
siah  Sturges,  in  favor  o^  and  endorsed  by  Ely  &  Parsons, 
for  1600  dollars,  at  three  months,  dated  3d  April,  1819,  and 
payable  on  the  6th  of  July  following ;  the  two  notes  amount- 
ing together  to  the  sum  of  3850  dollars ;  and  that  for  the  bal* 
ance,  viz.  400  dollars,  they  received  Ely  Si  Parsons'  note, 
in  favor  of  Sturges  tc  Sherman,  dated  6th  July,  at  sixty  doys ; 
that  interest  at  the  rate  of  seven  per  cent,  per  annum,  was 
calculated  on  the  two  notes,  which  had  Iain  over  protested, 

To  oonstituta  imiry,  there  nraat  be  a  ooimpt  agrement 

Paymeut,  and  reeetpt  of  uaariona  interest  k,  prima  facie,  eridenoe  of  a  oocrnpl  agree- 
ment 

This  may  be  repeHed  by  showing  that  it  was  by  misteke. 

ExiamplcB  of  mistake ;  maeast ;  niscoaat  of  money*  &c. 

But  the  adoption  of  an  eiToneoas  principle  of  calculation,  which  gires  more  than  7  per 
cent,  per  annnm,  and  reodring  the  dbeonnt  or  interest,  according  to  that  prineipley  is  imi« 
jf,  thottgh  the  lender  beliefe  that  he  has  a  legal  right  to  do  so. 

The  former  is  a  mistake  of  the  iact ;  the  latter  of  the  law. 

An  agreeuieni  to  pay  Bore  than  legal  interest,  thro7gh  Ignoranee  of  the  law,  it  toUL 

Whether  there  be  a  eofmpC  agKemeat,  so  as  ttf  oonstitnte  oaarjp  m  aquestmi  of  laol ;  hot 
where  the  facts  are  proved  beyond  dispute,  the  law  fixee  the  intent 

and  illiMfretcd- 
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Ni:*w^ORKi  Up- to^the  time  when  the  new  notes  would  become  due,  h^skI^ 

MKy,  igH.    intBrestwa«*cvCT%f-firocfo/tor5anrf/i^en/y-/Arecceiite,aiid 

K.  Y.FDfe&ken  iwas  paid/ in  cash,  at  the  time  of  taking  the  near  notee ;  that 

^*"*^       thfe  plaintifls  accepted  the  new  notes  in  lieu  of  dhe  protested 

^7-        ones,  and  gave  them  up;    The  witness  further  teethed, 

that  he  was  in  the  habit  of  calculating  interest  in  the  fol- 

lowihg  manner,  viz;  to  consider  3&da3rs  as  the  12th  part  of 

a  year,  60  days  as  the  Gth,  and  90  days  as  the  fourth  of  a 

year,  to  charge  ^  per  cent;  for  30  days,  1  percent,  for  60  days, 

and  1^  per  cent,  for  90  days,  and  to  add  *  to  the  product  in 

each  case, }  to  make  7  per  cent. ;  that  the  3  days  of  grace 

were  calculated  in  the  same  ratio,  that  is  to  say,  yV  P^^  ^ 

the  amount  for  30  days ;  thai  the  company  had  never  given 

him  orders  to  make  his  calculations  in  that  way ;  but  it  was 

his  usual  mode  of  calculating,  and  known  to  be  so  fay  the 

company,  and  he  believed  it  to  be  the  usual  .course  in  other 

companies,  and  the  common  mercantile  practice. 

Hie  counsel  for  the  defendants  then  stated  to  the  Court, 
that  they  wished  to  trace  the  origin  of  the  notes  befisR 
described,  and  for  which  the  note  in  this  suit  was  given,  that 
is  to  say  the  notes  for  2S50  dollars  and  1600  dollars,  and 
for  that  purpose  asked  the  witness  what  those  notes  were 
given  for?  The  witness- replied,  that  tUe  note  for  2850 dol- 
ors was-  given  in  part  payment  of  a  note  of  Sturges  &  Sher- 
.mat),  in  favor  of  Ely  &  Parsons,  for  2500  dollars,  dated 
24th  December,  1818,  at  three  months,  which  had  been  dis- 
counted by  the  oiSce,  at  T  per  cent. ;  that  the  discount  paid 
vrati  46  dollars^and  21  cents ;  that  this  was  the  first  time  they 
had  Ely  &  Parsons'  name ;  that  the  note  for  2800  dollars  was 
given  in  part  payment  oC  Josiah  Sturges'  note  in  fovor  of 
and  endorsed'  by  Smith  and  Hubbell^  for  3000  dollars,  dated 
22d  September,  1818,  at  90  days ;  that  the  discount  on  this 
note  was  64  dollars  and  26  cents ;  that  he  could  not  cootiooe 
the  chain  of  this  note  any  farther  back.  Being  question- 
ed as  to  the  note  for  1600  dollars,  he  relied  that  it  was  giv- 
en. foTi  and  discounted,  to  take  up  a  note  of  Josiah  Sturges^ 
in  &vor  of  and  endorsed  by  Ely  A>  Paifsons,  for  1800  dol« 
kc%  dated  ZU%  Daoember^  1818,  at  90 days;  that  he caQskl- 
ered  it  a  renewal  i  that  the  note  for  160Q  dollars  was  dated 
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dd  April,  1819,  payaUe  at  3  months  ;that  die  disoeuut  ta--mEWt)oitB| 
ken  was  28  dollars  and  94  cents  j  that  the*  note  fi>T  1800  ^^Jr^^^- 
dollars  was  discounted,  and  the  discount  taken  was  32  dol-^  XY.  fflvtonwn 
lars  and  66  ce&ts,  and  was  given  in  renewal  of  a  netelof  "•■^  ^^ 
Josiab  Storges,  for  2000  dollar^  dated  SOthSeptembePi  1818,        By. 
at  90  days,  which  was  also  discounted,  and  tbedisooimt  Was 
36  dollars  and  17  eents  for  93  days.    The  $2000  note  was 
discounted,  and  was  given  for  one  of  the  same  amoQnt, 
drawn  by  Josiah  Sturges^  dated  27th  May^  1818^  at  4  months ; 
that  the  discount  on  this  note  was  47  dollars  and  84  cents 
for  4  months  and  3  days ;  that  the  last  mentioned  note  was  ' 

discounted  and  given  in  renewal  of  one  for  the'saxne-aaaouot, 
by  the  same  drawer,  dated  24th  January,  1818,  aba  at  4 
months,  on  which  the  discount  for  4  months  and  3  days  wfis 
47  dollars  and  83  cents,  and  this  last  note  was  a  renewal  of 
another  disooimted  note  of  the  same  amount,  given  by  the 
same  drawer,  dated  22d  Septdmber,  1817,  also  at  4  months, 
on  which  the  discount  was  47  dollars  and  84  cents  for  4 
months  and  3  days.  The  witness  also  said,  that  the  origin 
of  both  the  notes,  for  2250  dollars  and  1600  dollars^  was  a 
lending  of  money  by  the  codapany  to  StuigesEt  &  Sherman, 
whose  notes  were  discounted  for  the  [Purpose,  and  continued 
by  renewals,  down  to  the  one  on  which  Ibis  suit  is  bnDUgbt ; 
and  that  the  money  for  which  those  two  notes  were  given  be- 
longed to  the  old  company,  and  that  an  account  for  the  con- 
cerns of  the  old  company  was  kept  in  the  Bank  of  America, 
separate  and  distinct  from  the  new.  The  witness,  being 
again  examined  on  the  part  of  the  plaintiffs,  stated  in  further 
explanation  of  the  mode  by  which  the  interest  was  calculated, 
that  when  a  note  was  payable  in  months,  it  was  calsukted 
the  same  way,  2  months  mnking  }  of  a  year,  3  months^  of 
a  year,  and  considering  30  days  as  one  month ;  that  if  any 
error  Was  made  in  calculaticm,  it  was  always  icorrsoted  in 
his  book.  The  witness  again  stated,  that-  the  mode  detail- 
ed was  the  common  mercantile  mode  of  ealoulatiog  interest, 
and  the  isame  pmsued  in  all  the  banks ;  but  this  evideacci 
as  to  the  common  usage  and  pmctioe  of  banks^  was  olgacted 
to^  and^eoeived  auliject  to  the  .olgection. 
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NEWTORKi      Upon  this  testimony,  the  jury,  under  the  diiectioD  of  the 

^*y>  ^^^    late  Chief  Justice,  found  a  verdict  for  the  plainOffs,  for  3330 

N.  Y.  Firemen  dollars,  and  96  cents  damages,  and  6  cents  costSy  subject  to 

y.  the  opinion  of  the  Supreme  Court  on  a  case  to  be  made,  with 

%•         leave  to  either  party  to  turn  it  into  a  special  Terdict  or  bill 

of  exceptions. 

The  cause  was  argued- at  the  May  term,  1823,  by/).  B. 
Ogden  4*  ^.  Jjnesj  for  the  plaintiffs,  and  (the  late)  J.  Wdls 
^  T.  A.  Emmeij  for  the  defendants. 

D.  B.  Ogden^  for  the  plaintifis.  The  act  of  disGOunting  is 
no  more  than  a  loan  of  money  on  interest,  which  is  paid  in 
advance,  so  that  the  real  question  is,  whether  the  company 
have  the  power  to  lend  money,  and  take  a  note  in  secoiity. 
Perhaps  they  have  no  right  to  buy  notes  created  for  the  pur- 
poses of  discount ;  but  the  power  to  loan  on  note  is  im]died 
by  the  act  creating  the  corporation,  as  being  necessary  to 
carry  its  object  into  effect  True,  the  sole  object  of  die 
company  is  to  insure.  This  is  declared  by  the  first  sectioa 
of  the  act,  but  the  manner  of  doing  this  is  found  in  otba 
sections.  Even  if  the  act  had  stopped  at  the  first  sectvm, 
premium  notes  might  have  been  taken  on  interest,  payaUe 
at  a  future  time,  and  the  interest  might  have  been  taken  in 
advance  upon  the  same  principle.  By  the  6th  section^  the 
company  are  empowered  to  secure  debts,  due  in  of ly  flsomur 
iDhatevery  by  mortgage,  which  plainly  implies  that  they  are 
not  confined  to  premium  debts.  If  they  may  have  debts, 
then  why  not  as  well  on  promissory  notes  as  otherwise  ? 
The  opinion  of  this  Court,  in  7%e  People  v.  Th^  Uiica  b^ 
(a)  15  John,  auranee  Campanyjl,c^  was,  that  the  surplus  funds  of  the 

^%  Id.  384   company  might  be  loaned  at  interest    Ch.  Justice  Tbonip- 
8on,(ft)  sa3rs  there  is  no  doubt  of  this ;  and  he  gives  a  con- 
struction to  the  act,  creating  that  company  directly  aj^ 
cable  here.    <<  The  second  section  of  the  act,  (says  the 
(6)  U.  984,  Ch.  Ju6tico,Xc)  prohibito  the  loaning  for  certain  specified 

'^  purposes,  but  the  loaning  for  any  other  purpose,  and  in  any 

other  way  not  prohibited  by  law,  is  authorized  and  indoded 
in  the  general  power  to  invest  the  surplus  capital ;  and  under 
the  12th  section  they  have  a  right  to  take  and  hold  mor^ 
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ges  to  secure  snch  loans  ;  for  this  section  expressly  declares,  kbw  ^orK| 
that  they  shall  have  the  right  so  to  do,  to  secure  the  payment    ^*y>  ^^^ 
of  any  debt  which  may  become  due  to  tlie  corporation,  by  N.Y.Firamea 
any  means  whatsoever.    A  bond  or  note  given  to  the  corpo-      "'*^**  ^^ 
ration,  on  a  loan  of  money,  creates  a  debt  due  to  them,  and        ^7* 
the  payment  may  be  secured  by  mortgage,  by  the  express 
authority  here  conferred."  Broughton  v.  The  Salford  Wa- 
ter WorkSj{d)  was  cited  against  us  in  the  last  cause.    That     (d)  z^  it 
was  not  an  action  by,  but  against  a  corporation.    Their 
counsel  contended  that  they  were  not  bound,  because  a  cor- 
poration can  be  holden  by  no  contract  not  under  their  cor- 
porate seal.    This  question  was  not  passed  upon  by  the 
Court,  but  is  now  definitively  settled  in  this  state,(6)  against     (e)  Uum^. 
the  position  of  the  counsel.    They  next  contended  that  the  ^„  Camptmy 
acceptance  was  void,  as  being  contrary  to  several  acts  of  par-  ^*  J®**"-  ^ 
liament,  made  for  the  protection  of  the  Bank  of  England,  by 
whose  charter  all  other  corporations  are  forbidden  to  loan 
on  bills  at  less  than  6  months ;  and  it  was  on  the  latter 
ground  that  a  majority  of  the  Judges  decided  in  favor  of  the 
defendants.    But  we  have  no  statute  prohibiting  loans  by  a 
corporation. 

Suppose  the  company  haVe  violated  their  charter  by  ta- 
king the  note.  Though  this  may  be  void,  yet  we  may  re- 
:over  for  the  money  lent,  as  was  holden  by  this  Ck)urt  in  the 
Utica  Insurance  C<nnpany  v.  Seoit{f)  By  the  restraining  /yv  19  j^|,j^ 
ict,  considered  in  that  case,  the  note  may  be  void,  and  the  R«p- 1- 
state  may  claim  a  forfeiture  of  the  charter,  but  the  defen- 
dants cannot  object  to  paying  the  consideration. 

Again  :  by  the  new  Bctj(g)  the  old  company  are  gone,  for  (g)  Se«.  41 
all  purposes  of  insuring.  The  directors  of  the  new  com-  *^  ^^' 
pany  are,  therefore,  mere  trustees  to  settle  and  collect  the 
debts  due  to  the  former.  '  Like  all  other  trustees,  their  powers 
are  unlimited  in  their  nature,  and  restrained  by  no  statute. 
In  this  point  of  view,  the  question  depends  merely  upon  the 
general  power  of  trustees  over  the  concerns  of  their  cestuy 
que  trusts.  Trustees,  doubtless,  have  power,  indeed  it  is 
their  doty  to  take  security  for  bad  debts,  by  promissory  note 
or  otherwise.  Their  funds  must  be  multiplied  Here  are 
losses,  from  the  nature  of  the  business ;  suits  are  pending,  and 
beayy  expenses  to  be  incurred ;  and  it  was  their  plain  duty  so 
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NEW  YORK,  to  invest  their  funcUf  as  to.  produce  iiite|:est.    They  might 

May,  1^4  ^hep^  loan  on  interest,  upon  promissory  notes,  at  a  credit,  or 

N.Y.Rreraen  in  a  word,  "  discpunt  notes."    Suppose  they  have  hrokeo 

^™*Jf*       their  trust,  this  is  a  question  only  between  them  and  thdr 

^y*       .cestui/  que  trusts,  .Such  an  objection^ does  not  lie  in  the 

(A  9  R.  L.  niouth  of  the  defendants. 

234   4  Laws,      Again ;  what  was  the  object  of  the  restraining  statutes  ?(*) 

4iy!cli.  936.     To  prevent  assopiations  being  formed  wholly  or  principally 

for  banking  business — not  to  prevent  other  companies  from 

doing  any  particular  act  which  a  bank  does.    Banks  lend 

money.    Does  this,  therefore,  restrain  all  other  persons  from 

lending  ?    The  statutes  were  levelled  against  the  issuing 

bank  notes  merely^-not  the  occasional  giving  or  discount]!^ 

notes.    The  latter  is  not  the  principal  business  of  a  baiiL 

A  great  sh^re  of  their  business  is  in  receiving  deposits.   It 

should,  therefore,  have  been  left  to  the  jury,  as  a  question  of 

fact,  to  say  whether  here  was  or  was  not  a  violation  of  the 

restraining  statutes. 

'  X  Wellsy  contra. .  I  idiall.take  but  little  additional  notice 

'  of  the  question  exanained  by  the  gentleman,  beyond  what  I 

said  upon  the  same  subject,  in  the  cause  of  these  plaiitfiiEi 

^?      edin^  figainst  Sturges.(t)    It  does  nxfi  fallow,  that  because  this  com* 

caiiM.  pany  may,  by  <the  act,  lend  on  bond^  that  they  may  do  tfae 

same  thing  upon  note.    So  says  the  case  of  the  Utica  £m- 

.  ranoe  Company  r.  Scott,  upon  which  the  geptleman  lelies. 

Indeed,:  the  admission  that  they  cannot  buy,  up  notes  in  dK 

market,  amounts  to  the  same  thing. .  A. discount  is  bat  & 

purchase  to  every  substantial  purpose.    A.  B.  who  makes  a 

note  for  the  purpose  of  its  being  discounted  by  tfae  company, 

is  bound ;  but  A.  B*  who  sells  and  indorses  .the  note  of  a  tlnrd 

person  to  -them,  is.  not  bound :  ther^  is  nothing  in  soch 

a  distinction..  I  do  not  understand  howthi^  cprnpany  had 

>  the  right  of  lending  money  at  all.  Certaiply  not  because 
the  Utica  Insumnce  Company  had  this  right  They  had 
an  express,  authority  to  do  this  by  tbeii  cburter.  Here 
is  no  such :  authqrity.  All  the  powjers  of  this  company  are 
oxptess  and ,  e?cclusi ve.  The .  diqiosal  of  their  scffplus 
iiinds  is  directed,,  and  the  manner  expressly  circomsciibed ; 

>  and.we  must  not  be  understood  to  admit  thai  they  can  loan 
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enm  upon  bond.    The  power  of  taking  notes  for  pr^miia»  iniw  touic, 
It  Docessary  to  effect  that  of  insuiance ;  but  the  power  to   ^^^  ^^^ 
discount  does  not  follow,  unless  we  adisit  the  absurdity,  that  N.  Y.  Fixpmon 
a  company  may  discount  its  own  notes.     Ths  dtfa  section        *^ 
of  the  old  act  poiiRs  out  the  cases  in  which  they  may  take        %• 
bondsf  and  mortgages  to  Secure  their  debis,  so  necessary  did 
the  legislltture  deem  it  to  restrtdn  them  even  in  this  particu^ 
lar,  which  etidently  relates  merely  to  debts  due  for  stock  or 
insurance.    As  to  the  words,  by  any  mean9  whatsoever^ 
they  are  only  co-elLtensive  with  the  powers  before  given. 
They  are  general,  words,  and  never  could  have  been  inten* 
ded  to  enlarge  the  authority  already  specifically  granted. 
Such  a  construction  would  authorize  all  or  any  means  of 
cieaiing  debts ;  whereas  the  clause  must  be  taken  in  refer* 
ence  to  the  subject  matter,  and  intends  lawful  means  only. 

In  arguing  the  case  of  this  compuiy  against  Sturges,  I 
cited  Braughton  v.  The  Salford  Water  Warks^  in  order  to 
diow  the  opinions  of  two  Judges  On  the  subject  of  corporate 
powers ;  not  to  determdne  the  effect  of  the  restraining  act. 
If  tliey  were  not,  because  a  corporation,  liaUe  on  a  bill,  as 
acceptors,  does  it  not  follow,  that  they  could  not  claim  on  a 
bill  of  which  they  were  payees  or  endorsers?  They  have 
iko  power  to  take  such  a  bUl ;'  and  it  is,  to  them,  therefore, 
a  prohibited  traffic. 

It  is  said  the  plaintiffs  are  general  trustees,  but  they  still 
remain  a  corporation  for  every  purpose  except  that  of  insur- 
ance. This  will  appear,  not  only  from  the  acts  themsdves, 
but  from  the  transactionis  of  the  company,  appe^ng  in  the 
case.  If  tfaey  are  nd(  a  corporation,  it  furnishes  us  with 
another  defence  in  this  case.  They  have  no  right  to  the 
character  which  they  assume,  and  could  not  come  here  as 
plaintiffs. 

As  to  one  of  the  notes  included  in  the  jdaintiff 's  claim,  it 
was,  in  its  origin,  a  meie  loan  of  money,  ona  note  discount* 
ed  several  months  afier  the  old  company  had  ceased  to  ex- 
ist  Another  had  its  origin  in  the  same  manner,  a  short 
time  befofe  that  event  Now  the  original  law  pointed  out 
wiiat  was  to  be  done  with  the  surplus  funds.  They  were 
to  be  mveslei  in  stock.    Then  Hiese  notes  are  vdid,  tade* 
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HEW  YORK,  pendent  of  the  restraining  act    Under  this  act  it  is  equally 
^^'  ^^^   void,  though  not  declared  so  in  terms ;  for  it  is  the  offspiiiig 
N.  T.  Firemen  of  a  transaction  positively  inhibited  by  that  statute,  and  n 
Y.  tainted  with  the  original  illegality. 

^*  The  note  is  usurious  upon  two  grounds :    1.  From  the 

manner  in  which  the  interest  or  discount  was  calculated. 
2.  From  the  circumstance  of  this  being  taken  in  advance. 

1.  The  note  in  question  is  at  00  dajrs,  which  is  called  one 
fourth  of  a  year ;  tfie  three  days  of  grace  being  called  one 
(i)  1  R.  Lb  tenth  of  a  month,  llie  statute(  j )  provides,  that  no  person 
shall  take  directly  or  indirectly,  for  loan  of  any  moneys^ 
above  the  value  of  7  pounds  for  the  forbearance  of  100 
pounds,  for  one  year ;  and  so  after  that  rate,  for  a  greater  or 
less  sum,  or  for  a  longer  or  shorter  time.  If  money  be  lent 
for  a  year,  7  per  cent,  only  is  allowed ;  if  for  6  months,  at 
the  same  rate ;  if  for  one  quarter  of  a  year,  the  same.  But 
is  90  days  a  quarter  of  a  year?  It  is  so  only  on  the  princi- 
ple with  which  the  plaintiffs  set  out,  that  30  days  make  a 
month.  By  what  rule  of  law  is  this  ?  We  have  lunar  and 
calendar  months ;  the  one  28,  the  other,  a  different  number 
of  days.  If  30  days  be  the  twelfUi  of  a  year,  then  12  times  30 
days  are  the  year ;  if  not  to  any  other  intent,  yet  the  laws 
of  nature  and  of  man  must  bend  to  the  purposes  of  the 
money  lender.  No  doubt  this  practice  originated  with  the 
banks,  and  was,  with  many  of  Uiem,  perfectly  innocent ;  id- 
terest  being  at  7,  and  discounts  at  6  per  cent  This  can  af- 
ford no  authority  for  continuing  the  practice  among  lendeo^ 
with  whom  both  are  at  7  per  cent.  The  3d  Dyer,  345,  a,  pL 
6,(1)  tells  us,  that  the  legal  year  is  3Q5  days ;  the  half  year, 

(1)  A  qnestion  was  moved  in  the  bench  upon  a  oondition  of  re-entrj,  ^ 
non-peyment  of  rent  dne  at  Michaelnuu,  or  hy  the  $pmc€  of  «  quatUr  ^  § 
year  ofter^  what  ahall  be  aoooonted  a  ^iMrter  of  a  year  T  and  by  the 
of  the  Court,  the  fourth  part  of  the  daya  of  a  year,  which  are  91  dmya, 
a  4|uarter,  and  to  the  6  honia  oyer,  the  law  paya  no  regard.  And 
lowM  abowed  an  extract  from  an  old  book  of  the  exchequer,  to  thia  end:  a. 
Note,  that  every  quarter  of  a  year  containa  in  it  ninety  and  one  dmya,  which 
make  thirteen  weeka ;  and  half  a  year  containa  183  daya,  bot  the  year  365 
daya,  and  53  weeka :  the  quarter  of  the  year  after  the  least  of  MJchaeimaa, 
begina  on  the  SOth  day  of  September,  and  ends  on  the  39th  dayof  Deemfears 
the  next  quarter  begins  on  the  30th  of  Deeembery  and  ends  oa  tha  kil  4qr 
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192,  and  the  legal  quarter,  91  days.    This  note,  payable  at  new  itorK; 
months,  hangs  on  the  same  principle,  as  well  as  the  three    May,  leai.. 
days  of  grace,  which  were  called  the  10th  of  a  month.    The  N.  Y.  Firomen 
plaintifis  may  here'  again  claim  the  benefit  of  the  maxim  de      ™^^ 
minimis  non  curat  fear,  in  protection  of  their  rights,  but  the        ^'y- 
aridity  with  which  a  half  cent  is  watched  and  pocketed  by 
them,  shows  no  want  of  care  on  their  part 

It  will  be  said  the  intent  was  not  corrupt ;  but  the  intent 
is  matter  of  legal  inference,  when  once  the  fact  is  found. 
There  can  be  no  doubt  that  the  company  intended  to  take 
the  interest  of  one- fourth  of  a  year,  for  90  days.    Even  in  a 
special  verdict,  it  is  enough  that  it  find  the  facts,  without 
saying  corrupte  agrecitnm  /(ft)  and  in  every  case  of  mistake  ^    Trtnayihe, 
which  has  arisen  under  the  statute,  the  Court  put  it  upon  the  ^^'  J«<^  ^7> 
ground,  that  if  the  party  taking  the  excess  know  of  the  mis- 
take, the  legal  consequence  of  usury  would  follow.    This 
was  the  opinion  of  Eyre,  J.  in  Hammet  t.  Yea,{l)  who     (2)  i  b.  & 
begins  his  opinion  by  saying  in  so  many  words,  "  Where  a  ^'  ^^ 
party  on  a  contract  for  a  loan  intentionally  takes  more  than 
£5  per  cent  per  annum,  for  forbearance  of  that  loan,  he  is 
guilty  of  usury."    And  in  Marsh  v.  MartindaleJm)  Alvan-     (m)  3  B.  A 

'  ^         v  154.  150 

ley,  C.  J.  says,  "  I  stated  to  the  jury  that  if  a  man  agree  to 
take  more  than  6  per  cent,  for  the  forbearance  of  money, 
the  law  declares  that  such  an  agreement  is  corrupt  within 
the  statute  of  Anne,  whether  the  party  thought,  at  the  time 
that  he  was  acting  contrary  to  the  statute  or  not"  The 
Maine  Bank  v.  Butts,{n)  bears  a  strong  resemblance  to  the  (n)  9  Mam 
one  before  the  Court  The  notes  of  that  bank  being  at  63  ^^  ^ 
days,  would  be  payable  at  the  end  of  the  ninth  week ;  but 
they  were  in  the  habit  of  receiving  renewed  notes  the  week 
before,  charging  interest  for  9  weeks ;  thus  allowing,  in  fact, 
only  8  weeks.  Though  this  was  merely  for  the  conveni- 
ence of  calculation,  and  the  bank  had  no  intention  to  violate 
the  law,  yet  when  the  question  came  up,  the  Supreme  Court 
of  Massachusetts  declared  the  practice  usurious.    Sewall,  J. 

of  March ;  the  third  begint  on  the  fint  day  of  April,  and  end*  on  the  laat 

day  of  June ;  and  the  fourth  begina  on  the  fint  day  of  July,  and  endf  on  the 

S9th of  September;  flrom  whioh  the  Tenea, 

Ter  centum^  ter  nrinii  etm  qumpu  dUUtu 
8€x  AerM  «#}««  jiTm,  tnte^tr  mnaie  kmheL 
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Ksw  YPBSi  who  ddiirered  the  opinion  of  the  Court,  oondudefl  in  tUi 
^^^*^^    maimer :  "  It  is  piobablei  (tint  in  this  case  there  was  no  in- 

N.  Y.  Finmen  tentional  deviation  on  the  pstrt  of  the  bank :  but  a  mistakt 
y.  of  their  right.  Thiid,  however,  i$  a  coosideiation  which  anut 
^^'  not  inflaeoc^  our  decision.  The  mistake  was  not  involoii' 
tar7,  ^  A  miscalculation  mij^  be  considepedi  where  an  in- 
tention of  conforming  to  the  legal  nile  of  intei^est  was 
proved ;  but  a  voluntary  departure  from  the  rate.  An  ex- 
cess of  interest  was  intentionally  taken^  upon  a  mistaken 
suppositioBi'tbttt  banks  were  privileged  in  this  respect  to  a 
certain  extent.  This  w^,  therefore,  in  the  sense  of  the  law, 
a  oortupt  agreement ;  for  ignorance  of  the  law  will  not  ex- 
cuse.'' This  case  confonns,  not  only  to  the  English  doc- 
trine, but  to  good  sense*  Here  the  intention  to  take  moie 
than  legal  interest  is  obvious,  and  this  is  evidence  of  the 
corropt  agreement.  It  amounts  to  usury  in  judg^^it  of 
law.  The  manner  of  casting  interest,  disclosed  by  the  case^ 
is  peculiar  to  this  country*  In  England  &e  rule  is  the  same 
in  all  banks,  public  and  private.  In  the  last  edition  of 
Chitty  <Mi  BillSf  608,  609  and  610,  the  Court  will  see  the 
English  tables  of  interest  for  years,  months  and  days,  which 
make  a  distinction  between  a  note  payable  at  30,  60  and  90 
days,  and  a  note  payable  at  1,  2  and  3  months.  The  con- 
trary practice,  then  must  have  originated  in  this  country; 
and  we  ask  whether  it  is  of  such  an  age  as  to  sanction  a  vio* 
lation  of  law  ?  There  is  no  doubt  of  the  intent  to  swell  the 
amount  of  interest  beyond  what  is  strictly  legal,  and  the 
Court  cannot  relieve  against  a  mistake  of  flie  law.  Some 
calculations  have  been  made  illustrating  what  has  been  said 
upon  this  point,  which  I  will  procure  and  hand  to  the  Couil 
herea(ler.(2) 

(S)  Hiooe  were  at  Mows:  Staiemant  dT  Ibe  difo^qtioe  betlre«n  tli*  ia- 
tareit  aa  caleulated  1^  the  plaintifiBi  and  aa  the  defamUata  contend  it  ihoaM 
have  been  calculated* 

Of  the  (d350  note, 
lat  note--9d<)^*  <l>ted  22d  Sept  1818,  at  90  daya.    Intezert       0iflSu«aea 
reoehred,  fSi  SS 

nitereat  <ui  $3000  fat  1  year,  fSie.    NoarifSSS 
dayi  pve  $910,  what  wfll  S3  dkja  ghre  t    Ai&    88  90     0  IB 
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But,  2.  the  bare  circpmstance  of  tftkinff  interest  in  ad- 
vance, is  usory  per  se.  Interest  is  due  in  consideration  of 
forbearance  on  one  hand,  and  the  use  of  money  on  the  oth- 
er. When  money  Is  borrowed  for  a  year,  at  7  per  cent,  the 
agreement  is,  that  the  lender  shall  part  with  his  £100,  and 
forbear  for  the  year,  and  that  the  borrower  shall  receive  and 
have  the  use  of  it  for  the  same  length  of  time.  How  is  this 
done  by  discount  7  The  one  who  receives  it  does  this  minus 
the  interest  The  lender  parts  with  no  more,  and  at  the  end 
of  the  year,  the  former  is  to  pay  £100  for  £93,  and  the 
interest  on  tiie  latter  sum  ;  whereas  he  ought  to  pay  but 
£93,  and  the  interest  on  that  Barnes  v.  Warlich.(o)  re- 
po^rted  in  several  different  bookS|(  p)  establishes  the  old  rule. 


Sd  iioCa-H)3500,  dated  94tii  Dee.  Idl8,  at  SnxK   Intree'd, 

Interert  that  abould  Imve  been  leceived, 
3d  bole— $2350,  dtted  97th  March,  1819,  at  3  mo.  lot  seo'd, 

Interest  ^t  ahoiUd  have  been  ref$eiTod# 

Qf  the  |16Q0  |U>te^ 
let  note— $2000,  dated  22d  Sept  1S17,  at  4  mo.  Int  rec*d, 

Intereet  that  should  have  been  receiTed, 
Sd  note— ffifOOO,  dated  94th  Jva.  18Jt8,  at  4  tio.  Jbt  rtc'd, 

lotereit  that  Aould  hacre  boen  fooeiTed, 
3d  not»— $^2^^>  (1^^  37th  Bfay,  1818,  at  4  mo.  Int  no'd, 

Interest  thi|t  ihonld  have  been  receiv^, 
4th  note— $9000,  dated  90th  Sept  1818,  at  90  dayi.  Int  rec'd, 

Interest  that  shonU  have  boon  reeeired, 
Ah  noleH|I800,  dp^d  Slat  I>ee.  1818,  at  90  days.  Iqt  rec'd. 

Interest  that  shonld  have  boon  receivedt 
6th  note—$l(jOO,. dated  3d  April,  1819,  at  3  mp.  Int  r^*d, 

Interest  that  should  have  been  received. 
The  $9950  and  $1000  notes  oombined,  and  new  note  taken, 

dated  July  6, 1B19,  at  90  dajs,  for  $3450. 
Intei«st  received  on  $9950,  from  30t|i  Jnne  Co  7tk 

Oct  1819,  99  days,  43  30 

Interest  received  on  $1600,  from  6th  July  to  7th 

Oct  1819,  93  days,  38  93 

Interest  that  shoold  have  been  received  on  $9950,  99 

days,  49  79 

Imorott  that  shonld  have  been  received  on  $H0O,  93 

days,  98  M 


NfiW  70RK 
May,  1894. 

N.  T.  Firemec 
Insorance  Co 

V. 

Ely 


45  91 

45  91 

000 

40  68 

40  66 

0  09 

47  84 

47  69 

009 

47  83 

47.88 

0  01 

47.84 

47  89 

0  09 

36  17 

35  ^1 

0S6 

39  55 

39  10 

^!^ 

98  94 

98  99 

009 

(o)  Cro.  Jao 
95. 

(p)Noy,41, 
a  C.  by  the  ti- 
tle of  BameM 
T.  Worledge, 
Yelv.  31,  sID 
Same  title  as 
in  Croke. 

Moor.  644,  S 
C.  by  the  title 
of       Worley* 


79  S3 


71  96     0  97 


kiraeh  InlerMt  noeivod,  Iqr 
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MQ  CASES  IN  THE  SUPREME  CuUST 

MEW  YORK,  The  interest  was  payable  half  yearly,  though  the  priDcipa. 
May,  i824>    ^^  ^^^  ^^  ^jU  ^jj^  ^ J  ^f  the  year.    Even  this  was  qnes 

N.  Y.  Firemen  tloDed  as  usurious  by  two  <rf  the  Court ;  and  though  the  ob 
luflunince  Co.  j^jj^j^  ^^  overruled  by  a  majority,  yet  the  book  goes  ontc 
Ely.        lay  down  the  distinction  applicable  here.    Popham,  Gawdy 
and  Williams,  Js.  held,  that "  if  he  had  agreed  to  take  bis  mo- 
ney for  the  forbearance  instantly,  when  he  lent  it,  that  had 
made  the  assurance  void ;  for  then  he  had  not  lent  the  entire 
sum  for  one  year,  and  the  other  had  not  had  the  use  of  his 
money  according  to  the  intention  of  the  law.    And  Williams 
said,  that  he  knew  upon  this  difference,  it  had  been  so  resolv- 
ed of  late  time ;  wherefore  it  was  adjudged  for  the  defendant, 
qw)d  querens  nihil  capiat  per  breve,  Stevens  said  he  was  of 
counsel  in  one  Snow's  case,  where  it  was  adjudged  accord- 
(a)  3  B.  4b  ingly.**    The  same  rule  is  recognized  by  the  more  modem 
P*  154.  authorities  in  England.    In  Marsh  v.  Martindalejijq)  the 

very  question  I  am  discussing  arose.  The  interest  had  been 
received  in  advance,  by  way  of  discount;  the  Court  pro- 
nounced it  usurious,  and  the  bond  by  which  it  was  secuied 
was  declared  void.  By  these  cases,  the  general  rule  is  clear- 
ly established,  though  the  Court  made  an  exception  in  favor 
of  trade.  They  say,  "  it  certainly  has  been  determined  that 
such  a  transaction  on  a  bill  of  exchange,  in  the  way  of  trad^ 
for  the  accommodation  of  the  party  desirous  of  raising  the 
money,  is  not  usurious,  though  more  than  6  per  cent,  be  la- 
ken  upon  the  money  actually  advanced.  In  such  cases^  the 
additional  sum  seems  to  have  been  considered  in  the  natoie 
of  a  compensation  for  the  trouble  to  which  the  lender  is  ei-. 
posed ;  and  unless  that  indulgence  were  allowed,  it  might 
not  be  worth  while  for  any  merchant  to  discount  a  InlL' 
Such  shifts  were  the  Courts  driven  to,  in  order  to  evade  the 
manifest  intention  of  the  statute.  This  case  shows  no  more, 
however,  than  that  they  will  seek  excuses  for  conunercial 
paper,  discounted  in  the  fair  course  of  trade.  But  they  have 
never  gone  beyond  this.  The  Court,  by  Chiet  Justice  Al- 
vanley,  accordingly  say  in  the  same  case,  '^  If  nothing  more 
has  been  done,  than  what  always  has  been  done  by  way  <tf 
accommodation  among  merchants,  the  transaction  was  not 
usurious ;  but  the  rule  must  be  confined  strictly  to  that  sort 
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of  tiansaction ;  for  if  the  discount  be  taken  upon  money  with-  kbw  yobs^ 
out  the  negotiation  of  a  bill  of  exchange,  it  will  amount  to    May»  ^8^ 
usury."    Thus  the  general  doctrine  is  established,  with  the  N.  Y.  Fixammi 
exception,  which  is  in  favor  of  bills  passed  in  the  ordinary  ^. 

course  of  commercial  business  ;  that  when  A.  has  taken  a  ^7* 
bill  payable  a  niunber  of  days  hence,  and  cannot  conveni- 
ently wait  during  the  period  of  credit,  he  may  put  himself 
in  funds  by  cashing  the  bill  at  an  advance  discount  Is  this 
that  case  ?  The  whole  transaction  grew  out  of  a  lending 
originally.  Does  Chief  Justice  Alvanley  mean  that  parties 
may  create  paper  with  an  express  view  to  a  loan,  and  thus 
evade  the  statute  of  usury  ?  Can  so  extraordinary  a  posi- 
tion be  imputed  to  so  learned  a  Judge  ?  If  the  paper  be 
created  for  this  purpose,  no  matter  whether  it  be  sealed  or  • 
not.    It  is  true  that  in  the  Maine  Batik  v.  Butts.{r)  Sewall,     (r)  9  Mms 

Baa.  S4_ 

J*  hints  at  an  exception  in  favor  of  banks,  to  be  derived  from  ^)  ^^^  ^ 
what  is  said  in  the  two  cases  of  Maiihews,  q.  L  v.  Griffiths  P•^^  900. 
0t  al,{s)  and  Maddockj  q.  t  v.  Hammet  et  al,{t)    He  evi-  iso. 
dently  means  no  more ;  lor  although  he  tells  us  that  indi- 
viduals  have  a  like  authority,  yet  the  two  cases  to  which  he 
refers,  relate  to  English  bankers,  who  hold  the  same  re- 
lation to  community,  as  banks  with  us.    He  cannot  mean 
that  all  individuals,  corporate  and  physical,  have  the  right 
Such  a  relaxation  of  the  principle  would  amount  to  a  rule 
in  itself.    It  is  confined  to  private  bankers  or  banks.    The  . 
case  of  ilairto/ V.  TAoma«,(M)  comes  within  the  exception     («)8T  R 
in  favor  of  trade.    Thus  we  are  furnished  with  the  general 
rule,  and  its  exceptions  in  favor  of  banks,  bankers  and  bills 
negotiated  in  the  fair  course  of  trade.    But  the  plaintifis 
disclaim  the  power  of  banks  and  bankers,  and  the  exercise 
of  that  power.    Here  is  no  negotiation  of  a  bill  of  exchange. 
They  then  stand  on  the  same  footing  with  every  other  in« 
dividual  in  community.    We  concede  certain  exceptions, 
but  the  plaintiffs  do  not  come  within  them.    It  is  singular 
that  Blackstone,  Justice,  should  say  in  Uoyd^  q.  t.  v.  WU* 
liamSi  that  he  could  not  perceive  the  difference  between 
taking  interest  in  advance,  or  at  the  expiration  of  the  loan. 
There  is  a  plain,  matheouttical,  substantial  difference :  he 
was  mistaken,  therefore,  and  his  opinion  must  be  put  on  the 
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mx:wTfnaLf  gtound  of  an  «xcepti4iii  i»  firtor  of  bankers.    He  ftustuf 
ifay,  IB>1    4<  e^erf  banker  in  London,  -who  tekem  five  per  o^tf  tan  im 

K.  IT.  ibfliiMii  eomrting  bills,  would  be  gniltjr  of  usuy.''  Fiat  jtistiiia  u 
7.  QOt  enough.  The  practioehas,  it  aeems,  became  90  invvlv- 
V^  ate,  that  praning  will  not  answer  the  piiipose.  It  must  be 
plucked  iq>  by  the  rootB.  But  though  this  may  be  inadnHS- 
siUe,  suiely  the  Ooart  ought  not  to  extend  the  exeeptisa 
beycnd  the  fair  import  of  its  language.  The  ▼arious  modes 
ef  eTEsion,  (for  Ibey  can  be  called  bjr  no  other  name,)  adop- 
ted by  the  EJnghsh  Courts,  are  sufljciendy  outaerous.  One 
was,  to  take  a  conMSiission  aeoor^iing  to  the  i«ie  recognised 
(«)  S  T.  R.  in  Auriol  v.  Th9mM.{v)  It  will  not  do  to  oatl  it  interest; 
it  must  be  softened  by  the*  name  of  commissions  for  ex- 
change, trouble  and  other  charges. '  JLnottier  mode  was^  fe 
a  country  banker  to  discount  bills  of  a  long  date  by  other 
bills  of  his  own,  on  London,  at  a  short  date,  deducting  the 
interest  on  the  former  for  the  time  they  had  to  run.  Thus 
a  bill  at  30  days  is  brought  for  discount,  which  is  takes  by 
the  banker  in  exchange  for  has  own  bSl  <m  London,  at  10 
days,  deducting  the  interest,  on  the  former,  for  the  whole 
time  it  has  to  ma.  By  this  operation,  he  gains  the 
lor  the  10  day8,for  the  whole  time  his  own  bill  has  to 
This  goes  upon  the  ground  of  aeoonunodation,  cooFenieBce^ 
(w)  Hammet  troubte  and  expense  of  reRiittance.(tr)    The  rery  apologies 

P.  144I  ofiered  by  the  Court,  for  these  practices,  show  that  the 


tute  is  violated.    It  will  be  seen  by  the  cases  of  MmUkemff 
(x)  Peak.  N.  f.  i.  y.  GfriffiiAs,{sB)  afid  M»dd9ek  v.  Hammet^{y)  that  the 
(yM  T.  R.  ^*  B*  ^^^^  ^^  y^  8^^^  ^\\B  so  far  as  the  C.  P. 
^  .  X  ,r  T  1^        No  doubt  Sie  case  of  the  Manhattan  Bank  v.  Osg-aodJz) 

(jr)  15  John.  <  A  '*'  ' 

'  TSL  will  be  relied  on  for  the  plaintiffs.    The  answer  to  that  case 

is  first,  that  no  more  than  the  legal  per  cent,  was  taken  for 
the  discount,  but  in  the  present  case  we  have  demonstrated 
^  that  move  was  taken  in  point  of  time.  Whatever  might 
have  been  the  fact,  in  this  respect,  it  was  not  made  a  point ; 
jKir  is  it  for  (he  plaintiSs  on  (he  other  ground.  It  was  the 
case  of  a  banking  company,  and  comes  within  Ae  excep- 
tions established  in  favor  of  banks,  whose  opemtions  aie 
confessedly  privileged.  The  Court  put  the  case  oif  the  lat> 
tcff  ground.  They  go  upon  the  Ehglish  authorities,  which 
treat  the  case  as  an  exception. 
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T-  A.  Emmei,  feHow«d  the  same  ootllne  wkh  Mr.  WkK»,  kis w  Yomr, 
snpiioiling  die  potMoat  h«  had  taken  Iqr  raricHis  additional    ^^'/^ 
illuatmtiotis,  and  amplifying  and  ^iferclng  the  aFguments  of  K.  T.  Pireman 
Ittf  assdeiate  in  the  able  and  «iatterl|r  manner  for  which  he      ^^ 
18  difltinguiAed.    To  sbonr  that  taking  intereet  in  advance,        ^* 
arby  aotieipation  is  uenry,  he  Mferted  to  Comyn's  Treatise 
on  the  Law  of  Usury,  91  to  94,  as  oontaining  a  full  discus- 
0fthis  point 


S.  AnB9j  in  n^ly.  This  case  diflbrs  from  the  former  {tke 
nesi  prBeedinff  ^wje)  bat  in  one  particular ;  that  is,  One  .of 
the  nates  has  not,  in  this  case,  been  traced  back  to  its  pre- 
mium origin  iu  the  old  company ;  though  it  is  a  matter  of 
£iir  inference  (hat  it  originated  in  the  same  way  with  the 
iidicrs.  A  decision  for  the  defendants  would  be  of  most  dis- 
astrons  consequence.  The  suit  is  not  resisted  on  the  ground 
ef  payment,  fraiid  or  duress,  but  mainly  that  some  i»rinci-' 
pie  of  law  has  been  violated,  by  a  mistake  in  calculation  (for 
it  ean  amount  to  nothing  dse)  which  in  the  course  of  TO  or 
SO  years,  something  like  two  generations,  would  amount  to 
«imple  interest. 

The  first  questioB  m  as  to  the  power  of  the  trustees  lo 
jeeeive  the  note  in  question,  which  is  of  modem  origin,  and 
given  18  BOKinlhs  after  the  old  company  were  dissolved 
Whatever  want  of  power  waa  in  the  old  corporation,  lill  do- 
fenee  on  that  ground  is  taken  away  by  the  new  note.  The 
o^iflfs  eiKprestfly  states  that  this  note  belonged  to  the  old  stocks 
,^okiM<s,  thaosi^ ftia timtia of  theiiind,  which  does  not  all 
belong  to  the  stoekfaolderB  of  the  present  company.  These 
trastees  have  powers  in  rektion  to  this  fund,  entirely  dis- 
tinct from  tbfi  new  stock.  The  last  act  was  passed  in  or** 
der  to  create  this  new  sleek  with  new  stooUiolders.  Their 
appointmeni  to  settle  up  the  concerns  of  the  old  company, 
13  like  the  appointment  of  commissionere  for  that  purpose. 
The  two  duties^  and  all  relating  to  them,  are  entirely  die* 
tinct.  Thio  mode  of  dissolving  old,  and  creating  new 
companies,  is  not  unusual.  The  aot  recites  that  the  old 
compaoy'hadeoneludedto  wind  up  their  concerns;  and 
then  goes  oa  to  create  a  mw  oompeny  widi  a  new  stoeL 
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KBW  70RK|  A  part  of  the  old  stockholders  become  so  in  the  new 
May,  1884.    p^^^y ,  ^ ^  ^  numbw  do  not    The  powen,  theji,  of  these 

N.Y.Firamen  trustees  for  the  old  company,  are  not  corporate;  nor  aie 
Y.  •  ihey  restricted  to  any  particluar  mode  of  loaning,  or  othei- 
^'  wise  managing  their  funds.  By  the  very  first  section,  die 
businessj  coticents  and  opereUions  of  the  old  company,  «s 
far  as  relates  to  the  original  stocky  are  declared  to  be 
closed  and  discontinued.  By  section  6th,  the  new  direeton 
are  to  settle  up  their  business  and  concenis,  and  disCribnle 
their  funds ;  and  they  are  to  have  the  chcurge^  managtment^ 
liquidatian  and  settlement  of  the  old  business.  The  6th  sec 
tion  does  not  continue  the  original  powers  to  the  new  corpo 
ration  in  their  capacity  as  trustees  ;  but  it  brings  OTer  the 
original  powers  as  to  a  new  company,  for  the  purposes  of  a 
business  new  and  distinct  from  the  old.  The  old  funds  weie 
not  unincumbered  and  unembarrassed.  The  contrary  was 
the  case,  so  much  so  that  the  legislature  foresaw  a  lapse  of 
years  before  their  concerns  could  be  settled,  [ndeed,  this 
arises  from  the  very  nature  of  their  business.  The  gieit 
bulk  of  house  insurances  are  made  for  seven  years.  The  reit- 
dtie  to  be  distributed  cannot  be  ascertained  till  all  dues  are 
settled.  Hence,  they  are  directed  (section  6th)  to  keep  sepa- 
rate accounts ;  and  the  fund  must  remain  under  their  man- 
agement for  an  indefinite  period  of  time.  Instead  of  divi- 
ding then^  therefore,  it  was  their  duty  to  employ  their  fiinds 
till  by  settling  the  company  concerns,  they  were  prepared  to 
make  the  contemplated  distribution.  The  stock  market  is 
fluctuating.  Shall  they  be  bound  to  investments  in  Chk 
alone  ?  What  hinders  their  buying  a  note  offered  fi>r  i&h 
count  ?  Did  not  the  legislature  intend  to  confer  this  power 
Upon  them,  as  necessarily  incident  to  their  authority  to  set- 
tle the  old  concern  in  an  advantageous  manner  ?  The  clanse 
conferring  that  authority  invests  them  with  general  powen 
for  the  purpose,  the  same  as  if  three  individuals  by  name 
had  been  designated  as  conunissioners.  instead  of  the  new 
corporation.  Whenever  an  act  confers  power,  it  confers 
all  the  means  of  carrying  it  into  execution.  The  general 
power  of  contracting  and  being  contracted  with,  given  by 
the  act,  confers  the  right  of  making  all  or  any  contracts 
whatever,  including  notes  and  bills.     Suppose  the  same 
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power  had  been  conferred  upon  a  single  individual,  who  had  new  tobK| 
taken  this  note,  is  there  any  law  which  would  bear  out  the    M*y»  ^834,^ 
defence?    If  such  a  note  should  be  lost  by  baukmptcy,  it  N.Y.Fireinas 
might  fhen  become  a  question  in  account  with  the  cestuy         y. 
que  trust ;  but  no  more  could  be  objected  against  its  collec-         ^7- 
tion  than  if  received  by  an  ordinary  trustee.    Then,  'vhat- 
ever  might  be  urged  against  an  insurance  corporation,  ceases 
as  against  these  mere  trustees.    As  to  one  of  the  notes^ 
the  trustees  found  it  in  being  when  they  can^e  into  exist- 
ence.   It  originated  iu  1817,  two  years  before  the  note  in 
question.    It  was  a  debt  d.ueto  the  old  ^ockholders.    Now 
suppose  it  to  have  been  illegal  in  its  origin,  such  a  defence 
has  been  abandoned  by  the  act  of  giving  a  new  note.    It 
was  due  in  conscience,  and,  though  void,  presents  a  moral 
consideration.    Suppose  a  note  given  to  the  Utica  Insurance 
Company,  for  a  preexisting  debt  due  to  the  company  ;  is 
there  any  doubt  it  would  be  valid,  when  thus  given  to  an 
individual  capable  of  enforcing  it  ? 

But  I  am  yet  to  learn  that  the  old  company  had  no  right 
to  lend  money  upon  notes.  It  is  said  the  sole  object  of  in- 
corporation was  insurance.  Suppose  the  fund  of  the  com- 
pany to  be  $300,000.  Having  this  moneyed  capital,  it  is  ab- 
surd to  say  they  shall  not  employ  it.  Jteally,  it  is  necessa- 
ry to  their  very  existence.  The  creation  of  such  a  fund  of 
itself,  carries  the  power  of  loaning,  and  cannot  be  restrained 
short  of  a  most  direct  ard  positive  prohibition.  The 
creation  of  such  a  company  authorizes  them  to  invest  their 
funds  in  such  a  way  as  to  create  a  revenue,  instead  of  a  dead 
deposit  Every  company  having  a  fund,  necessarily  pos- 
sess this  power.  Could  there  be  any  objection  to  their  tak- 
ing notes  at  ^hort  dates,  so  as  to  secure  a  prompt  and  regu- 
lar return  of  their  funds?  The  provision  in  relation  to 
stock,  is  a  restricting  clause  limiting  to  investments  in  a 
particular  kind  of  stock.  So  of  the  clause  in  relation  to  real 
estate  and  mortgages.  The  latter  is  a  clause  which  runs 
through  all  the  chartered  institutions  of  the  country,  groun- 
ded on  the  same  policy  as  the  English  mortmain  acts.  Thi9 
IS  the  first  time^  I  believe,  it  has  been  contended  that  corpo- 
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NEWTOB^  rations  cannQjt  vest  their  fnncLs  in  personal  securiiieft  i 
at»y,  lasH.    chattels  meriely,  to  any  extent.    ^The  power  of  takiog  awrt- 

N.Y.  FiiMBeB  gages  is  conceded  to  them.    Suppose  a  note  or  a  bond  and 

^"""Jl**  mortgage  taken  for  the  debt  of  a  stockholder ;  either  wooM 
^7*  b^  valid.  Premiums  to  any  considerable  aipoDnt  are  ahoott 
invariably  paid  by  notes ;  and  could  they  not  take  a  bond 
and  mortgage  to  secure  such  a  note?  What,  id  dther 
case,  would  prevent  their  tedcing  a  note,  as  such  seeority  ? 
Or,  if  a  m^n  should  offer  to  pay  the  money  due,  and  take  a 
loan  of  it,  which  amounts  to  the  same  thing,  would  dw 
ceremojiy  of  a  loan  prevent  his  securing  it  by  note  ?  It  is  not 
such  a  securjty  much  the  most  convenient  to  (hem  ?  They 
want  a  floating  fund.  It  is  necessary  to  their  credit,  that 
this  should  be  on  short  loans.  Is  this  prohibited  ?  b  it 
not,  on  the  other  hand,  allowed  upon  the  conceded  ground, 
that  it  is  necessary  to  carry  the  general  power  into  eftct  1 
(•)  4  Wheat  What  this  necessity  is,  was  fully  discussed  in  SfCuUeck 

^*^^*  V.  ITie  State  of  Marylandj{a)  by  Marshall,  0.  J.  in  con- 
sidering the  clause  of  the  federal  constitution,  dedaiing 
Congress  possessed  of  power  to  pass  all  laws  which  shall  be 
necessary  and  proper  for  carrying  into  execution  tfie  other 
powers  conferred.  ^*  It  does  not  import  an  absolute  physical 
necessity,  so  strong  that  one  thing  to  which  another  maybe 
termed  necessary,  cannot  exist  without  that  other;  but  no 
more  than  that  one  thing  is  convenient  or  useful  to  another/ 
In  a  word,  the  means  which  are  implied,  are  all  those  whidi 
will  carry  the  power  into  effect  in  the  most  beneficial  man- 
ner. What  public  inconrvenience  or  private  injury  coidd 
(h)  Smi- 38,  restdt  from  the  exercise  of  the  means  now  in  question  ? 

In  March,  1815,(6)  an  act  was  passed,  enabling  this 
company  to  execute  policies  of  insurance,  and  other  contracts. 
without  seal.  This  shows  that  the  legislature  understood 
them  to  be  able  to  make  other  contracts.  Tlien,  according 
to  the  reasoning  of  the  other  side  from  the  case  of  Broughr 
ton  V.  SSalford  Water  WorkSy  in  B.  &  A.  if  they  may  con- 
tract without  seal,  does  it  not  follow  that  they  may  lecem 
contracts  without  seal  ? 

As  to  the  restraining  act,  in  order  to  bring  a  company 
within  its  provisions,  it  must  bank.  There  must  be  a  contin- 
ned  operation,  so  as  to  constitute  the  company  a  banker.     A 
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few  iamilated  cases  of  discount  or  deposit  will  not  do.  No  xrevTomci 
Vank  can  live  by  this.  There  must  be  a  fund  eiiealed  aftd  ^*''^*^^*' 
devoted  to  banking  purposes.  Before  the  aet,  everf  one  bad  N*  T.  Ffrme« 
a  right  to  bank.  •  The  statute  is  a  restraint  up^n  the  con^  uaannM  €• 
moo  lav  right  of  the  citizen,  and  should  not  be  <»rrted  be*  4f« 
yond'its  plain  object  If  you  depart  from  this,  you  w31  be 
driven  to  call  every  aet  of  discount  ot  deposit  an  infiracCioa. 
You  would  thus  invade  every  counting-honse  in  the  city^ 
and  the  operations  of  every  mon^ed  man  in  the  oommo^ 
nity.  One  friend  cannot  intrust  another  with  money^  for  sade 
keeping,  because  it  is  a  deposit.  By  the  statute  (sess.  S7| 
oh.  110,  s.  9)  and  recital,  it  will  be  seen  that  the  chamber 
of  commerce  took  alarm  at  the  bmad  terms  used  in  the  res- 
training act ;  and,  on  petition,  a  declaratory  act  i^ras  passed 
limiting  the  meaning  of  the  restraining  act  to  banking  pow- 
ers properly  so  called ;  or,  in  other  words,  to  such  business 
only  as  inciM'pQrated  banks  ^  usually  do  or  transact^ 
Banking  is  a  continuation  of  discount  and  deposit  A  sin- 
gle act  is  not  enough,  any  more  than  a  single  act  will  con- 
stitute any  other  com^x  idea.  Sufficient  should  have  been 
shown,  then,  to  authorize  a  jury  to  find  that  we  weans  exer- 
cising banking  powers.  This  was  the  very  point  in  the 
Utica  Insurance  Company  v.  Scott.  The  act  was  level- 
led at  private  banks,  like  that  of  Mr.  Barker.  The  policy  of 
England  is  also  to  prevent  private  banking  by  companies ; 
and  her  statute,  (16  Geo.  2,  c.  13,)  denies  a  right  to  mora 
than  six  persons  to  unite  and  take  up  moneys  on  their  notes 
at  less  than  six  monlhs ;  yet  in  Wigan  v.  FowUr  and  stsr 
othersjijb)  co-partners  who  had  thus  taken  up  moneys  on  (0  l  Star, 
their  note,  the  very  distinction  for  which  I  contend  was  ^*  ^ 
adopted  by  Lord  Ellenborough,  who  declared  that  the  act 
howevter  bn)ad  in  its  tdnns,  should  be  limited  to  its  object, 
which  was  to  protect  the  Bank  of  Skigland.  It  was,  tbwe- 
fore,  aimed  at  private  bankers  merely ;  though^  if  a  oom^ 
mercial  partnership  be  made  a  mere  color  for  raising  money 
by  the  issue  of  notes,  he  agreed  that  the  case  WDuld  fall 
within  the  pit>hibition  of  the  statute.  We  deny  that  hers  is 
any  proof  t^  our  acting  ccdorably  as  an  insuranoe  compuiy, 
in  order  to  interftie  with  the  bankinj^  operations  of  other 
companies. 
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NEW  YORK,      Upon  the  question  of  usniy,  so  long  as  thedecieioD  in  iIm 

^^^'^^^    Manhattan  Campanff  v,  0$good^{d)  remains  nmeveneil,  I 

N.  T.  firemen  shall  not  raise  my  voice  against  it    By  that  cose,  the  inler* 

Y.         est  may  be  taken  in  advance.    It  is  said  to  decide  nodiiiig 

^'        more  than  that  banks  are  an  iexception  to  the  general  rule. 

(^  15  John,  fitt^  ^he  same  rule  most  manifestly  applies  to  every  ii 


^^  9  If,-  ^^)  ^^^  corporate  and  natural,  as  was  held  in  the  Maim 

Rep.  54.  Bank  v.  Butts.{e)    The  exception  relates  to  the  paper^  not 

the  party.    It  is  the  character  of  the  former,  not  the  latter. 

which  is  to  be  regarded.     The  notes  or  bills  discounted 

being  at  short  dates,  the  same  evil  does  not  arise  from  it 

Should  the  date  be  extended,  a  great  and  unusual  kogth 
of  time,  the  question  might  tbi«  arise,  whether  it  woiridool 
be  colorable,  and  intended  to  evade  the  statute  of  usury. 

But  usury  is  averred  on  other  grounds.  We  deny,  hov- 
ever,  that  here  was,  in  fact,  any  interest  taken  upon  the 
principle  that  60  days  is  one-sixth  of  a  year,  &c^  in  the 
manner  stated  on  the  other  side.  One  of  the  notes  for  whicfc 
this  was  given,  was  not  made  for  discount,  and  it  will  be 
found,  on  calculation,  if  I  am  not  mistaken,  that  no  more 
than  strict  4egal  interest  was  taken  on  the  note  immediatelf 
in  question. 

Welk  said,  though  this  were  so,  which  is  impossiUe 
from  the  calculation,  yet  if  any  one  of  the  original  notes 
were  usurious,  the  consideration  entering  into  the  present 
note  avoids  it  The  good  notes  cannot  be  severed  from  the 
(/)i5Jolm.  bed  ;  andhecited  jtfimnv.  7^  Commission  Company,{f) 
that  the  note  being  made  and  coming  into  existence  by  the 
act  of  discount,  is  void. 

C^)3Eq».9S.  Emmetciied  Cuthbert  v.  Hidey,{g)  in  support  of  the 
position  laid  down  by  Wells,  that  the  present  note  is  void 
for  usury  in  the  original  notes. 

Jbnes  said,  the  good  could  be  separated  from  the  bad  note. 

Suppose  two  notes,  one  good  and  the  other  usurious ;    and 

you  incorporate  them  both  in  a  new  note ;  the  latter  is  void 

(A)  9  Nh-.  ^^y  as  to  tf^d  usurious  note:  and  he  cited  Bearce  v.  JBor* 

R^  45.         stoWf{h)  to  show  this. 
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T. 

Ely. 


Sutherland,  J.    The  plaintiffs'  right  of  recovery  is  re*  new  tors^ 
sisted  oil  three  grounds :  May,  leu. 

1.  That  the  note  on  which  the  suit  is  brought  was  dis-  N.  Y.  Fimnen 
counted  by  the  plaintiffs ;  that  they  had  no  right  to  discount 
notes ;  and  that  this  note  is  therefore  void. 

2.  That  it  was  usurious,  from  the  circumstance  of  the  dis- 
count, or  interest,  having  been  taken  in  advance. 

3.  That  it  was  usurious,  in  consequence  of  the  manner  in 
which  the  discount,  or  interest,  was  calculated. 

The  discounting  of  notes  is  only  lending  money,  and  ta- 
king notes  in  payment  Is  the  power  of  lending  money 
upon  notes  either  expressly  given  to  this  company,  or  in^ 
pliedly  given  from  the  circumstance  of  its  being  necessary 
to  the  carrying  into  efl^t  some  power  that  is  expressly  giv- 
en  ?  If  not,  the  company  did  not  possess  the  power ;  for  I 
hold  the  rule  upon  this  subject  to  be  correctly  stated  hjyA 
Chief  Justice  Thompson,  in  7%e  People  v.  The  Utica  Inr  j 
surance  Company,  (16  John.  383,)  ^'  that  a  company  incor*  j 
porated  for  a  specific  purpose,  have  no  rights  except  such 
as  are  specially  granted,  and  those  that  are  necessary  to 
carry  into  effect  the  powers  so  granted.  Many  powers  and 
capacities  are  tacitly  annexed  to  a  corporation  duly  created, 
but  they  are  such  only  as  are  necessary  to  carry  into  effect 
the  purposes  for  which  it  was  established.  The  specifica* 
tion  of  certain  powers  operates  as  a  restraint  to  such  object 
only,  and  is  an  implied  prohibition  of  the  exercise  of  other 
and  distinct  powers."  This  doctrine  is  also  laid  down  by^ 
Mr.  Justice  Bayley  and  Mr.  Justice  Best,  in  their  opinionii 
in  Brotighton  v.  7%6  Manchester  Water  Works,  (3  Barn. 
&  Aid.  9, 12.) 

It  is  not  pretended  that  the  power  of  discounting  notes  is 
expressly  given  by  the  act  of  incorporation,  in  this  case ; 
nor  is  it  necessary  to  the  carrying  into  effect  any  power  that 
is  granted.  The  2d  section  of  the  act  incorporating  this 
company,  declares  it  to  be  created  for  the  sole  purpose  of  in- 
surance, and  to  have  power  and  authority  to  make  contracts 
of  insurance,  d^.,  for  such  premium  or  consideration,  and 
under  such  modification  or  restriction  as  may  be  agreed  on 
between  the  parties.  It  may  be  conceded  diat  the  company 
have  authority  to  take  notes  for  the  premiums  due  to  themi 
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NBWTojUKi  instead  of  demazidiag  «ajk}  because  the  power  of  gjving 
^^^  ^-        ci:edit  may  be  necessary  to  enable  them  to  make  the 


K.  7.  FurenMn  advantageous  contract  of  insoraiiGe,  and  because  such  pow- 
y.^  ^  ^  is  necessarily  implied  in  oyery  authority  to  contncli 
^^  where  the  party  making  the  contract  is  beneficially  intciei^- 
ed  in  it,  and  does  not  act  in  the  capacity  of  agent.  The 
notes  thus  taken  for  psemdums,  might  undoubtedly  be  ]«- 
newed,  and  the  credit  in  that  way  indefinitely  extended; 
but  it  by  no  means  follows,  that  because  the  company  may 
take  notes  for  the  premiums  due  to  them  that  they  may  loan 
money  on  promissory  notes.  It  is  not  necessaryi  to  enable 
them  to  carry  into  efkcl  any  of  their  powers.  If  no  mode 
had  been  pointed  out  in  the  aet,  in  which  their  smpfais  eafh 
tal  should  bs  inTestedi  it  mi^t  have  been  argued  with  some 
plausibility,  that  the  power  of  making  such  instrument  mvat 
neceisiNtrily  belong  to  oTtery  moneyed  corporation.  It  bemg 
necessary,  to  enable  them  to  c&ix'y  into  effect,  in  the  moit 
adirant^eous  maimer,  their  general  object,  and  no  paitioB- 
lar  mode  hayiiig  been  designated,  they  were  at  liberty  le 
adoj^  any  mode  not  prohibited  by  law.  The  makitig  «f 
loans  upon  promissory  notes,  might  then,  perhaps,  hare  been 
justifiable,  if  it  was  not  prohibited  by  the  restraining  aoL 
But  in  this  ea«ie,  the  16th  section  of  the  act  expressly  pro- 
vides, that  it  shall  be  lawful  for  the  eorporation  to  invest 
theif  capital^  or  anff  portion  9/  it,  eiiher  in  th$  stock 
of  the  United  Stuie^^  or  qfthe  individual  gtaies  ;  thus  by 
the  strongest  implication,  prohibiting  any  other  mode  of  isn- 
vestment,  and  destroying  the  inference  which  might  have 
resulted  fi-om  the  absence  of  all  regulations  upon  the  subject. 

Nor  does  the  authority  given  to  the  corporation  by  the  6th 
section,  to  take  mortgages  to  ooeure  the  poffment  ^  oNy 
ieht  vJdch  may  become  d^ne  to  them^  justify  ^e  concluBioBi 
that  they  may  cieate  debts  by  loaning  money  upon  notes ; 
though  it  undcmbtedly  admits  that  they  may  have  debts  due 
to  them,  and  this  strengthens  the  a^ument  in  lelatioQ  to 
their  authority  to  give  credit  for  piemiume. 

Th^  have  a  right,  by  the  6th section)  not  only  toUafy  bui 
to  sell  or  transfer  United  Staios  or  state  stocks.  Delit% 
therefcffe^  may  lawfully  become  due  to  tiiem  upon  such  oake  { 
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lilid  It  wis  such  debtfl;  «ikI  rfoMv  dwffrifie  shares  ^^$t(fbk  imw  ^^S"* 
4f  Mi  eompmt^i  <md/0rpr*fnikii^,  Irhich  the  logblatuid  ¥gt  im 

But  it »  Mid  thltlMl^dfibt  odgiiMitcd  in,  and  belotig^d  to  ^"^ 

arOi,  IStS^j  th^t  ihe  diMtovs  were  A^ly  truateea  fa  r^^ 
hlti6h  td  thioiS6  tttiiat,  &tid  w«fe  tiot  bmind  by  the  feelrioti6n 
cbiitAiiied'in  the  ctftgifliiEl  tot  of  iuebrporatldh.  I  do'not  finl» 
in  ttie  act  refSimd  Id,  ftfty  ibiffg  to  support  this  poeition*  It 
ito  ftiade  thli  dikjr  <^  the  tieW  diirecton  tb  rtiii*  fAe  ihafgl^ 
maht^g^fH^ht^  Rqidddiii&n  ani  ^i^ltm^Ht,  qftke  huMMU^ 
dTttfeoneerh^  bfttii&ff^nM  t^kkdbhti^i  upon  themselt^ 
td  k<$^  i^p&f dVfb  il(XsMtit8)  afad  kfter  paymdBt  of  411  d^bli^ 
dbb.,  to  dlitHttit^  th^  ov«f)phili,  &e.  Them  powmi  are  ttift 
diflfet^ht  6r  gt^«ftr  ihtta  thdee  oohfefred  by  t^  origf&al  mL 
fhet^  is  ho  imimtttion  of  any  authoFity,  to  make  di^xsttifioidi  * 
or  investments  of  the  funds,  which  did  not  exist  in  the  dd 
company,  or  which,  a»  4ttiectdrs  of  the  new  company^  ttesy 
httd  hb^ght  to  intiM  ih  rdatibn  to  Oie  taniat  6{  the  lattl^h 
Their  pbwef,  aid  to  both,  w«a  the  same,  and  they  Ireire 
merely  dit^iedtb  iMp  ilie  tedbnnta  diatiact 

I  an),  th^tisfefe,  ot  opinion  thM,  independent  of  the  fe* 
etrathing  im^,  (2  'It  L.  t84,)  the  plaintll&  hall  no  Unthdiky  to 
disKH>bnt  nb^  l^  wny  <tf  loftti. 

Bilt  kdtfaittttig  Mt  Iheiy  Had,  wastfae'tmtidctitininqfie^ 
tion  affected  by  the  t^t^Mng  il(5t  ?  That  ikct  ptoYide^ 
*^that  no  i^r^ri,  tthatithoritdd  by  bw,ihail  subeeribe  to  or 
b^obtne  a  inislj^ber  c^khy  4i$»6bitaiotl,  instituticni)  or  compa* 
tiy,  or  proprtetbr  bftay  bank  or  fhnd  for  ihe  jitifpose  of  jA^ 
suing  notes,  irecbt^ng  d^poditb,  making  diseonnfs,  or  trah9- 
adtihg  ahy  other  bui)lneiii  whiidi  incorporated  banks  may  or 
do  trai^t  by  ttrttle  bf  their  leepecti^^e  acts  of  inoarpora« 
tidh  f  and  dd^lareis  all  nbtes  imd  aeemities,  Ibr  the  pay« 
ih^iit  of  money,  ghren  to  ftny  company  er  aii^ooiatibn,  ttol 
dUthovifeed  ds  afbr^Bcild,  nKll  dndVoid. 

*the  object  bf  this  ttdt  Was  to  pi^veiit  tanking  $pertxtimi 
tt6TA  bbidgbanried  oiiby  thy  company  diasdodadon  of  muri^ 
not  expressly  authorized  by  law  to  bank.    The  act  is  vidlA* 

Vol.  n.  89 
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msw  ToaXi  ted  whenever  a  company  or  associalion  of  men  ciealea  fimd 

May,  1884>   fy^^  ^^^^  actually  apply  it  to  the  purpose  of  issuing  nda 

N.Y.Fltanen  receiving  deposits  and  making  diseouniSj  without  iM]lbi>- 

^"""^  ^^  rity  by  law  to  carry  on  banking  operations.   The  fond  mosi 

^7'        not  only  be  applied  to  those  purpoaesi  but  it  must  be  created 

far  the  purpose  of  being  so  applied.    What  then  is  tht 

evidence  requisite  to  prove  that  such  was  the  object  of  ciea- 

ting  the  fund  ?    The  ordinary  and  habitual  application  of 

the  fond  to  those  purposes  would  be  conclusive  evidenoe 

of  the  fact    But  does  an  insulated  case  of  discounting  a 

note,  by  a  corporation,  ostensibly  created  for  the  purpose 

of  insurance,  and  whose  funds  are  actively  and  principaltf 

employed  in  that  manner,  afford  evidence  that  the  funds  of 

that  company  were  created,  not  for  the  purpose  of  insurance^ 

but  for  the  purpose  of  banking  ?    Would  a  jury  be  antfao- 

«    rized  in  drawing  such  a  conclusion  from  such  evidence  i 

Assuredly  not 

In  the  case  of  the  Utiea  Insurance  Company  v.  Scsttf 
(19  John.  1,)  the  plea  alleged,  ^  that  the  fund  was  created 
for  the  purpose  of  issuing  notes,  receiving  deposits,  making 
discounts,  and  transacting  all  other  business  which  incoipo- 
rated  banks  may  and  do  transact ;  and  that,  in  pursoaiice 
of  such  intent,  &;c,  the  plaintiffs  established  an  office  or 
banking  house,  and  issued  notes,  received  deposits  and  made 
discounts."  Here  the  offence  is  fully  set  forth,  and  I  ap- 
prehend, that  in  order  to  bring  a  case  within  the  restraining 
act,  it  is  necessary  to  prove  the  substantial  allegations  con- 
tained in  this  plea.  The  opinion  of  Mr.  Justice  Spencer,  in 
the  case  of  The  People  v.  Utica  Insurance  Company^  (16 
John.  394,)  is  very  strong  and  explicit  on  this  point 

In  the  case  now  under  consideration,  die  plea  is  simply 
non-assumpsit,  and  there  is  no  evidence  that  the  plaintifi 
have  ever  discounted  any  other  note  ttian  that  on  which  this 
suit  is  brought,  (and  those  of  which  this  is  one  of  a  series  of 
renewals,)  or  done  any  other  act  \diich  appropriately  be- 
longs to  a  banking  institution.  I  am  clearly  of  opinkm 
therefore,  that  the  note  in  questi<m  is  not  rendered  void  bf 
the  restraining  act 
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2.  Was  the  note  usurious  in  consequence  of  the  interest  hew  york, 
having  been  taken  in  advance?  May,  1834 

In  the  Manhattan  Company  v.  Osgood^  (16  John.  162,)  N.  Y.  Firemea 
this  Ckmrt  decided,  that  discounting  a  note  by  a  bank^  at  ^ 
the  rate  of  seven  per  cent,  is  not  usurious :  and  the  same  ^7* 
principle  is  perfisctly  settled  in  England,  in  relation  to  bills 
of  exchange,  or  promissory  notes,  discounted  either  by 
private  bankers  or  individuals  in  the  regular  course  of 
trade.  In  lAeyd^  qui  tarn.  v.  Williams^  (2  Black.  Rep. 
792,)  BlackstMe,  J.  says,  "  Interest  may  as  lawfully  be  re- 
ceived beforehand  for  forbearing^  as  after  the  time  has  ex* 
piredfor  having  forborne  ;  and  it  shall  not  be  reckoned  as 
merely  a  loan  for  the  balance."  In  terms,  this  positiod  is 
applicable  as  well  to  interest  taken  in  advance  upon  bonds^ 
as  upon  bills  of  exchange  and  promissory  notes ;  but  it  is 
qualified  and  limited  by  the  cases  which  he  cites  to  illustrate 
it  Elscj  he  safs^  every  banker  in  London^  icho  takes  6 
per  cent,  for  discounting  bUlsj  would  be  guilty  of  usury* 

In  Marsh  v.  Martindale,  (3  Bos.  &  PuIL  168^)  Lord 
Alvanley  expressly  admits  this  to  be  the  established  law  in 
relation  to  the  n^otiation  of  bills  of  exchange  made  in  the 
usual  course  of  trade ;  but  he  held  the  transaction  in  that 
case  to  be  umirious,  principally  because  the  bill  discounted 
was  a  bill  at  three  years.  He  says, ''  The  jury  were  im- 
pressed  with  a  notion  that  a  bill  at  three  years  was  such  a 
bill  as  no  reputable  man  would  discount ;  though  it  was 
said  that  some  East  India  bills,  at  two  years^  had  been  dis^ 
counted.  Indeed,  Lord  Chief  Justice  E3rre  seems  to  have 
thought  that  the  length  of  the  date  of  a  bill  was  sufficient 
to  afford  a  presumption  that  the  discount  was  intended  as  a 
cover  for  a  loan.  And  if  we  consider  the  effect  of  discount- 
ing  biUs  at  very  long  dates,  the  strength  of  this  presumption 
will  be' manifest;  for  if  the  practice  be  carried  to  a  great 
length,  the  interest  will  annihilate  the  principal.  I  think, 
therefore,  that  the  discount  of  such  a  bill  as  this,  (not  coupled 
With  the  transaction  respecting  the  annuity,)  would  have 
been  almost  sufficient  to  have  afforded  a  presumption  of 
usury." 

The  principle  to  be  extracted  from  these  cases^  and  from 
a  variety  ct  others  which  might  be  cited  in  confirmation  of 


^^y>  ^^^'  vance  is  allowed  for  the  bei*t  of  tfade,  akhot^,  by  d* 
N.  T.  Icemen  lowitig  A,  ^(nfe  thta  tbd  I^al  vate  of  intetM  ts^  Ai  iaet,  ta- 
iBitanmce  Co.  ^^^  ^^  (batDetUg  «Mr  <he  b^fit  of  ti^^  the  faatrKnent  d» 


^^  oOttnled,  or  ^ft  wM(fli«he  itiMeM  is  taken  in  Whnuaee, 
fatisft  be  Hfilioh  afe  iMtf,  and  uiimlly  ctoes,  cire«lale46r}HaB  in 
ibe  coarse  d*i6!i^.  It  mum,  thefefote,  be  %  negotkUe  io- 
stttiihent,  HHd  piay&ble  at  no  Teiy  idistant  •day  ^  for,  HvMioat 
Aifse  qualities,  it  irill  tlbt  citculate  in  dhe^eola^  hf  tMk 
t^d^r  these liihftlttiotis  the  tltldn^of  inferast  m  adtanoe, 
efthdr  by  ^  ban^fe,  (»r  liMorporaM  cbni^ny'wiaoiit  bankidg 
po\r^s,  or  an  liidividutfl,  is  iM  tuniriotm. 

The  ndte  ki'qtt^itidD,  khe^eftffe,  y$hji  not  tAoribas  19011 
Ite  ground. 

3.  W&s  it  issUri^tis  tn  oe^iBeqnanee  of *tii6  InteniA  Iwriig 
b^h  cal^ildl&ted  tipbn  ihe  StfpjfMifticti  thikt  dO  diiys  ^ir^eit  die 
^luth  of  a  ^e«t,  and  3  days  ilie  Itenib  of  a  month  ?  Hie 
efltet  of  this  tncide  df  dalctdatidn  is,  to  jgive  «o  ihe  lender  in* 
t^recA  for  966  daiys,  upon  a  fod-bearaaoe  fbr  360 ;  nnd  wbeie 
<he  infet^t  is  be^  i^r  <:jeni.  the'  ainoinit  vdeeited,  upon  Ail 
prindii)?e  6f  ^akuIcLtidn  Will  eldoedthe  tute  allowed  bykw. 
tVfkiettier  (hat  eito^te  bo  ^i^t  w  hmkall  is  idiknpoitBiit ;  for 
Ale  leiast  dic^ess  Is  isis  iMtch  usury  -as  the  most  «noidMiu& 

It  fs  admilf^  by  all  4^3  ^tiers,  and  in  atl  the  teases  ujmi 
ftiis  Mibjedt,  fhat  the  iiMntiiia  of  «he  oodtraotiii^  penies  ia 
Are  prilDcipid  tnllg^  of  iuqitity,  in  determitailq;  wiietiier  a 
dikfact  lie  ubiirioQS^  or  niol ;  for  if  the  iMirSC  of  the  wtSdwk- 
fug  |)arti^s  be  ri^teous^  the  eont^dt  oakuiol  be  tdthia  Ae 
Matutes  df  usu^.  (Otd  <>n  U^ry,  87.)  It  is  said  by  Mr. 
Justice  ^Sould,  in  Murray  r.  HurdiMg,  (2  BL  Bep.  666^)  Aal 
*^  the  ground -and  foondaiion  of  all  usurious 'COiAmcta  is  i1m 
corrupt  agreement."  Chief  Jdstice  Eyre,  Sn  H&mmeU  t. 
"Feo,  (1  Bos.  &  Pull.  151,)  says,  ^  -wheK  a  pakty,  on  a  c<Ai- 
ti^act  for  a  loc^,  intenitbndUy  takes  itidie  thioi  6  per  cent  per 
knmim  for  i!he  fofbearauee  of  that  tean,  be  is  gn^  of  nso* 
ry :"  buthe  addi^  <<  Aether  more  Aan  &]^«ent  is  titter 
iiontMy  tak^  tipon  any  oontrad  fior  audi  farbearailoe^  is  a 
mere  question  of  fact  for  the  consideration  of  the  jtkry  and 
I^Ust  ^liTiiys  be  wdli^edrlrbtt  4he  trhdlet)f 'ilia  teiMu60oii 


betmea  the  paitiM ;  and  il  MTOrioamt^.^lMii]^  t^at  m^yoBja^ 
any  particulapfiiet  eoiistkttles.oi  aBumola  lo^  Ufitrj^  tilAaM  f^    ^^>  ^^- 
circamstaoces  vith  wkich k  was aitendtcbbii!^ VtR^.tajcAp  N^X-Bremei 
into  constdemtwB.  Ipfwu^ce  Co 

In  pleadBng  usury,  a  ommpi  offre^frHmt  JWs),  ,t^;  ftllag)^         % 
and  upon  that  th&  issue  is  taJteOk    (8  ^Iv  Ptt  4^.    1  ^^UjiA 
296,  a.  u.  (1)    nea^  ia  Stewart  v..  illacik>,  ^^  ^or^^  BifHff(9 
19  John.  50(h)    When  more  thanl.^«v^jl^}^qfflf^t|^reG;^i^  • 

is  unintentiondly  received^  eiAertfuough^.t^09r^ 
tion  or  a  mistake  in  dvawing  the  iniBtrVQSifpt,  tb^,  e^^f^ffjufj^ 
will  not  be  deemed  usumons.  (A^oi^^  Yj,.  Wftiihui^^i^ 
Car.  SOI.  Boo/A  t.  (%o^,  EBeenoLae^t  jS»«i!^y^  ij^i^j^^r 
Aam,2Ventr.83.  BtMi(^W-v.Mitfar<49l9P|r.  W^  &«^- 
Zey  v.  OuUdbanky  Cra  Jac.  678^.  GImMfqf4,  <  v>  iS^^^^mb 
1  Okmpb.  14*.)  These  casea  aH  ga  uft^ii  ((i^  pjopGfjPJh^ 
that  the  comtpt  ogre^fMen/'istheessenQO'  of  .^.efti^,  ap4 
that  a  party  shall,  theveibre,  be  permit^d/to^sh!9¥f  wbii^U^if^ 
agreem^nl  was,  and  that  it  haa  noll^eiacoeimtly  eifffiffffi^ 
in  the  written  contvact 

The  payment  and. pso^ipC  of  uaiiiildiis  iM»T9^tii^priifi^ 
/acif  evidence  of  a  c(Mmipt  agreenenk  (1  Saii94h29|^  1p^i4i 
note.)  It  must  be  eonoeded  thait  more  ^thtm  af^W  jp^Q^Jf^^ 
per  annimi,  wae  received  upon  the  dimfrupt  o.^  ti^^no^,  in 
this  case.  How  is  the  presumption  of  law,  that  it  wfii^  xf- 
ceived  in  parsuance  of  a  coi rapl  agr^jpjBnt)  ^Wglj^.^  ^  ^ 
repelled  f  Not  by  sbowiog  Ihaf  the  awPApa^jl  for  i»ta|r^i]ff|8 
greater  than  the  parties  iatendedshPilllLbei^P^ji^-.;  t^.th/^ 
was  a  mistake  ki  teHilig  the  iponey^  Off  t>Wit  .tl^  Cl^rl^  wpp 
cast  the  interest,  liad  IgiHen  into  an  nxiil^m^iml  <rvor  ;  l^^t 
by  showing  that  the  excess  arose,  frem,  tl^fi,  adoptioi%  o(a 
principle  of  calculatioii^  which  the  paxtiaa  kOQ^.  ^pu^jgg^e 
more  than  seven  per  oeni  though  they  IwileVi^.  it.  \^a^  i^ot 
a  violation  of  the  statute^  In  other  woido^  Mm  plaiati^  r^ 
ceived  more  than  seven  per  cent  because  they  believed  tii^t 
they  had  a  legal  right  to  receive  noie.  if  tbay  |udg!^:erro- 
neously,  it  was  a  mistake  in  point  of  bun^  aDdtnot  ioi  ppint 
of  fact ;  and  unless  there  be  something  in  tfie  ca^t  c^.uaury 
to  distinguish  it  from  all  ether  casoai  thiiir  igiipniiii^e  on  mi^ 
take  in  ration  to  the  law,  can  aibidiheia  no.  ppol^lji^ib 
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NEW  70RiC|      I  haTe  said  thai  the  questioii  of  usury  19  always  a  qiMbai 
May,  1824.    ^  intent,  and  the  case  of  Hammei  v.  Yea  was  cited  in  sap- 

N.  Y.  Firemen  poit  of  the  position.    There  can  be  no  usury,  without  an  in- 
"'^^    ^  tention  to  take  a  greater  rate  of  interest  t^an  seven  per  cent 
^'        But  it  is  not  necessary  to  the  offence,  that  there  should  be 
an  actual  intetUi&n  to  violate  the  statute.    It  may  be  com- 
mitted by  one  who^  in  point  of  fact,  never  heard  of  the  sta- 
*  tute.    Whether  the  party  intended  to  take  more  than  serea 

per  cent  by  way  of  interest,  is  a  question  of  fact,  for  the  de- 
termination of  the  jury.  If  it  be  foimd  that  he  did,  it  is  an 
invariable  inference  of  law,  that  it  was  taken  in  pursuance 
of  a  corrupt  agreement,  which  consummates  the  offence.  Is 
Hammet  v.  Yea,  it  was  admitted  that  more  than  five  per 
cent  had  been  received  by  the  plaintiff  It  was  contended 
that  the  excess  was  not  received  for  fcnrbearance  of  the  loao, 
but  as  commission  for  the  remittance  of  it  Whether  it 
was  received  by  way  of  forbearance,  or  of  commissions  for 
remittance,  was  the  questicHi  of  fact  for  the  jury ;  and 
the  observations  of  Eyre,  Ch.  J.  are  to  be  considered  with 
reference  to  that  state  of  the  inquiry.  If  it  had  been  ad- 
mitted, that  the  whole  amount  received  was  intentionally 
received  as  interest,  there  would  have  been  nothing  for  the 
jury  to  find.  The  law  would  have  pronounced  it  a  case  of 
usury. 

In  Marsh  v.  Martindale^  (3  Bos.  ds  PulL  154,)  the  jury 
found  expressly,  ^  that  the  plaintiff  did  not  think  he  teas 
acting  contrary  to  the  statute.^  Lord  Alvanley  says,  ^  there 
is  nothing  in  that  finding  to  prevent  us  from  examining  this 
transaction,  and  declaring  it  to  be  corrupt^  if  it  appear  to  us 
to  he  so  in  point  of  law  /'  and  the  conclusion  to  which  the 
Court  came  upon  the  case,  is  thus  expressed :  '^  In  this  case 
lae  are  of  optntoii,  thcU  sufficient  appears  to  show  thai  the 
agreemetU  was  corrupt  in  law^  whatever  the  intention  of 
the  plaintiff  may  have  been." 

In  the  case  of  the  Maine  Bank  v.  Butts^  (9  Mass:  Rep.  S&,) 
this  principle  is  very  clearly  stated.  The  Court  say,  "  It  is 
probable  that  in  this  case,  there  was  no  intentional  deviation 
on  the  part  of  the  bank,  but  a  mistake  of  their  right  This^ 
however,  is  a  consideration  which  must  not  influence  or 
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decision.    The  mistake  was  not  involuntary,  as  a  miscalen-  imw  torKj 
lation  might  be  considered,  where  an  intenti<m  ot  conform-    Miy,  1894 
ing  to  the  legal  rule  of  interest  was  proved ;  but  a  voluntary  N.  Y.  Flremea 
departure  from  the  rate.    An  excess  of  interest  was  inten<         y. 
tionally  taken,  upon  a  mistaken  supposition  that  banks  were        ^- 
previleged  in  this  respect  to  a  certain  extent     This  was, 
therefore,  in  the  sense  of  the  law,  a  corrupt  agreement ;  for 
ignorance  of  the  law  will  not  excuse." 

The  intent  of  the  parties  is  a  legal  inference  from  estab- 
lished facts.  In  a  special  verdict,  it  is  not  necessary  that 
the  jury  should  find  that  the  agreement  was  cofrupt.  They 
find  the  facts  and  circumstances,  from  which  the  law  infers 
either  that  it  was  or  was  not  corrupt.  {Roberts  v.  7V»- 
nayne^  Cro.  Jac.  607.) 

That  the  principle  of  calculation  adopted  by  the  plaintiffs, 
was  the  one  in  general  or  universal  use  among  banks,  can- 
not  alter  the  law  of  the  case.  A  statute  cannot  be  abrogar 
ted  by  custom  or  usage  of  a  particular  trade.  In  Dunham 
V.  Chuldj  (16  John.  374,)  which  was  also  a  case  of  usury, 
Chancellor  Kent  says,  "  the  custom  of  merchants  is  not  ap- 
plicable to  such  a  case.  It  is  not  a  matter  of  trade  and 
commerce  within  the  meaning  of  the  law  merchant ;  and 
if  there  were  such  a  local  usage,  it  would  be  null  and  void| 
and  could  not  be  set  op  as  a  cover  or  pretext  to  trample 
down  the  law  of  the  land.  The  money  lenders  throughout 
the  country  might  as  well  set  up  a  custom  of  their  own,  and 
then  plead  it  in  bar  of  the  statute." 

Where  the  law  is  clear,  no  usage  can  control  it  (Cro, 
Eliz.  85.  Per  Ld.  Kenyon,  in  Matthews  v.  Oriffethsy  Peak. 
N.  P.  Cas.  202.  Ex  parte  Aynsworth^  4  Tes.  678.  Ord  on 
Usury,  69,  b.  The  King  v.  Major,  4  T.  R.  760.)  The 
statute  of  usury  speaks  of  years  and  not  of  months.  Inter- 
est is  to  be  at  the  rate  of  seven  per  cent  per  annum ;  that 
is,  at  the  rate  of  seven  per  cent  for  366  days ;  for  a  legal 
year  is  365  days ;  the  legal  half  of  a  year,  182  days ;  and 
the  legal  quarter,  91  days :  the  law  paying  no  regard  to  the 
odd  hours.  (3  Dy.  345,  a.  The  Bishop  of  Peterborough 
V.  Catesby,  Cro.  Jac.  166.)  The  custom  or  usage  of  banks 
or  individuals  cannot  shorten  a  year  to  360  days ;  but  a 
different  mode  of  calculating  interest  on  notes  payable  at  60 
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^^'  ^^  ed  attA  pm^tigfid,    (Vi4  Tables  io  GbiiiF  on  Bilia,  kiAol 


IwQNiiM  w     J  e|iHD«t,  Iheraforf,  w«»li  the  coqeluiiony  that  the 

^  Urn  cim  W(»  usiinMa,  in  canieqaeace  of,  intecest  h&Tiag 
been  oalculated  and^inkeiii  upon  tbo  principle  that  90  daya 
irei^  the  fourth  ofa  T^ai. 

WoonwoiiTia,  l-  cqQCDns^^  idimipiHy,  oa  tha  grouDd 
thai  th^  m^  wm  u^pu^^ 

aAVAQff)  Qh,  X  Thia.  i^.  im  a«^tjm  of  MfjBaapaii  ugabm 
th<9  4efandant9>  ^  endQrm9  of,  a,  pi^miaipFjr  ootis,  dated  Aa 
6th  July,  1819,  and  drawn  by  Sturgea  d^  Sheripan- 

The  deiexu^  i4i  1-  That  4)0  note  is  vfHd^  haviag  been 
diiiopUDted  o\x  a  kian  of  i^pney  t^  a  eomiiany  who  w«pi 
tht  legal  paver  tp  dp  v^h  an  act^  9*  If  they  have  each 
ya^mri  th^t  Ihe  npt^^  ici  UiUiTiWf ,  and,  thefpfer^i  void* 

On  the  8d.of,MAi^,  181|0,  a^  act.vas  p^^^eedita  incwpch 
Site  the  4in^m0n  of  the  ei^y  of  New  Yvk^  na  m  inamaaee 
eoropaoy,  The  eorpomtion  waa  Qieftied  fw  the  sole  pnr- 
jnie  of  infifirmise  a&ainat  fire,  i^«d  maiine  inffiranee ;  «Bd 
t^y.^^re  prohibited  frqm  t^eipg.eon^aeropd  in  any  tmde  or. 
iHMf  bnaiaeaa :  ptoyided  that,  they  wight  purohaee  Uniled 
SMteselpcifs^  <»  l^ny  st^te  stocks,  by  n^ay  of  inyesting  their 
qenit^ ;  or.a^ight  receive  a  tfoiiefei^  of  ainA  a|oelv  for  the 

payment  of  shares  or  of  anj  dffhM  dne  tp  thfiHi  either  befaie 
Qr  aAer  they  opmpi^nced  bu^inee?,    They  hft^  ^i^o  power 

tp  eei)  ai?fl  tj^orfer  th^^  8to^9* 

Bt  the  act  of,  I^bnifiry  2Zth,  1818,  it  is  reeiled  that  the 
ptd  compfMiy  had  been  unlbrtqnate  a9d  wished  to  wind  np 
ilf  eppcerni,  af)0  tbc^  ^  i^ew  cpinp^ny  were  desirous  to  be 
ij|oerpP|f^t|Kl<  It.  wf^s,  therefore,  enacted,  that  the  business 
qf  th^.  old  coipptipy  be  closed,  and  th^  efibcts  divided 
Wtff^g  tbe.slpotchplder;^  after  payjng  debts.  The  new  com- 
pany waft  than  ipeofpprated  with  the  power  to  insure  against 
lass  by  fire,  of  houses,  buildings  and  pfMSomI  property ;  to 
i|9iake  all  kinds,  (tfipi^rine  insqsanee,  i^id  to  loan  n^ney  on 
Ijotto^riry,  refppndeqtia,  or  mortgage  of  r^al  estate,  and 
fMtphr(f^l  i  and,  gepfra^Iy,  to  4p  im^||^ci|^.  all  matteif 


09  VKsecien  ar^inr  loaui  7119 

•td.  tltiiigs  vAMng  At  lie  Moiinoifi^^M.    Th«]r  *«wie  alM  iWTfV^} 
ctothed  with  1^1  the  powttd  of theoUeonpapy:  Provid«A    ~?! .^"K, 
Ibat  mfhiog  confeaiDod  in  tfift  act  aboukV  in  anj  vay,  m  yT;yLr^<s> 
ottBalmfd  ,to  gnuit  baDking  poxfe^a.    Tho  ^breolors^  were,  to  **^"**5**'  ^ 
MAAftga  tfaf  eoncerna  oltho  old  eoisqxuiy,  of  vhkh  thay  we^        l^- 
to  keep  sepamta  aooounta,  a»cl  after  paynwil  of  alideMs^  to 
distrilKatetheor6rpluato.t()(a  oU  ai^bfl^faei^  and  their  va^ 
fffitsen^tiTe^ 

Such  ia  the  andiority  a^der  which  tho  duectoi^.aotadt 
wa  wilLnext  loe  whajt  thfj  have  dona 

The  note  in  questioD^  was  given  lot  two  othei  notai^ 
which  were  renewala  of  others.  The  trapaaotion  comman^ 
ead  aa  f^  back  w  SeptenbeT)  tSlT. ;  ^uid  was  originaHy,  a 
loan,  of  money,  by  die  old  oonpany,  to  Stiuges  dt  Sbermnii) 
tot  which  noteq  weie  diseonnted  at  7  per  cent  payable  at  4 
nBQDihs.*  Those  notes  were  paid,  by  otheia ;  aometinn^a  %i 
90  daya»  som^mes  at  3»  an^  sometimea  at  4  montha.  Ilwy 
wrere  all  diseoi|nted  hy  the  eompany  afr  Z  par  cent^  and.tha 
disaofunt  dediieted  in  adranaa. 

The  sacietary  of  the  oaaipany  Iwrtifady  that  bif  piaeliaa 
had  been  to  oaat  intecaat  oonsidaring  90  day^  the  twelfth  of « 
,  yfai ;  6t>  diays  die  sixdi ;  and  9tt  4*ys  ^be  fourth  of  a  year. 
Be  ehaiged  half  per  oent.  £qpp  30  days;  one  per  cent,  for  Vk] 
one  and  li  half  fiojr  90  daya,  and.addbd  la  the  piodiiet  ona» 
sixth,  to  malce  7  per  cent  The  S.days  of  grace  ha  oalM 
ane-tehlh  of  &,a^ohth.  The  ploinli|^  knew  tfaia  waa  his 
poctica ;  and  audi  ia  the  usual  ooniso  in  other  oompames^ 
i|pd  the  common  qiercanttle  ou^loqi. 

A  corporation  is  merely  a  pi^tloal  institution,  b  oai| 
kaTe  no  other  oapacitieathan  such  as  are  necessary  taeairy 
into  eflbet  the  purposes  for  which  it  was  establi^ed.  (1 
Kyd  on  Corporations,  76.  15  John.  383,)  It  ia  a  cieatgaa 
of  the  legt^lnre,  and  can  ha^  no  powara  but  such  aa  are 
given  to  it  by  its  oreator^  ^ther  at  the  tiaia  of  its  creatioti  or 
subsequently,  or  such  powers  aa  are  kK»dental  to  diosa 
gvanted.    (1  Kyd  on  Corp.  13)  iotroduotion.    15  John.  389.) 

The  act  of  18 10  created  the  oompany  for  Ae  sole  purpose 
of  insurance  against  ftre,  and  marine  insmance.  Surely  the 
powei  of  lending  money  has  no  necessary  conneotion  Willi 

Vol.  n.  9" 
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fiTBWTOESi  inmranoe,  nor  ia  in  any  way  incidental  to  insurii^.    It  i% 

Bi>y,  1984.    j^  doubt,  rery  ooavenient  for  the  company  to  have  theii 

}H.  Y.  Firameii  fonds  productive,  and  in  a  ntnation  whence  tliey  may  be 

^.         called  in  on  short  notice ;  yet  this  coosideFation  does  not 

^*        give  the  power.    Bnl  the  act  contains  a  direct  probibilioQ. 

'^  The  corporation  shall  not  be  concerned  in  any  trade  or 

other  business,  except  insurance,  &c.    Providi'd,  that  they 

may  purchase  and  hold  or  sell  stocks."     Here,  then,  ia  the 

snode  pointed  out  in  which  they  might  employ  their  fnnda 

It  appears  to  me  that  the  old  company  had  no  right  to  loan 

money,  or  discount  notes,  or  transact  any  business  exo^ 

insurance  and  buying  and  selling  stocks. 

1  will  n^ct  inquire,  what  powers  were  granted  by  die  set 
of  1818 1  By  the  third  section  of  the  act,  the  new  corponi- 
tion  have  authonty  to  insure  buildings  and  personal  proper* 
ty  against  fire,  and  **  to  make  all  kinds  of  marine  insmanei^ 
and  to  loan  moiiey  on  bottomry,  respondentia,  or  mortgage 
of  real  estate  and  chattels  reaL^  Nothing  is  said  about 
loaning  money  upon  persona/ jectirtfy,  like  negotiable  notes; 
but  the  proviso  declares^  that  notliing  in  the  act  contained, 
shall  in  any  way  be  construed  to  grant  banking  powers. 

This  act  gives  powers  (not  possessed  by  the  old  company) 
to  loan  money  upon  securities  specified,  and  it  contains  a  re> 
stiiotion  intended  to  limit  thorn  additional  powers,  by  dedar* 
ing  thai  the  legislature  does  not  grant  banking  p&wers^ 

What  is  the  meaning  of  the  terms  banking  powers,  is  nezi 
to  be  ascertained.  In  The  Maine  Bank  v.  Bults^  (9  Mass. 
Rep.  64,)  Sewall,  Justice,  says,  ^  that  expression,  (banking 
prineipleSf)  if  it  has  any  peculiar  meaning,  is  an  authority  to 
deduct  the  interest  at  the  commencement  of  loans,  or  to  make 
loans  upon  discounts,  instead  of  the  ordinary  forms  of  aecii- 
lity  £(»r  an  accruing  interest  Again;  ^^  The  principal  attri- 
butes of  a  bank  are,  the  right  to  issue  negotiable  notes,  dis- 
count notes,  and, receive  deposits."  (Per  Spencer,  J.  16 
John.  390.)  Prevk>ns  to  the  restmining  acts,  them  was  no 
power  possessed  by  a  bank,  not  also  allowed  to  individuals 
and  private  associations.  They  could,  in  common,  issue 
notes,  discount  notes  and  receive  deposits ;  the  only  difiBr* 
enoe  was,  that  the  fonner  were  not  liable  beyond  their  cor 


or  THE  STATE  OF  N^W  YORK.  71J 

poiate  property,  while  the  latter  were  accountable  in  their  nbwyoeKi 
persons,  and  to  the  full  extent  of  their  private  estate.    The    ^*y»  ^8^ 
first  roHtraining  act  was  passed  in  1804.    It  had  for  its  ob-  N.  Y.  Firemes 
ject  the  guaranteeing  to  banks  a  monopoly  of  the  rights  and         y.      ^ 
privileges  granted  to  them,  which  hod  been  eneroaebed        ^7- 
upon,  or  infringed  by  private  associations.    This  was.  re- 
enacted  in  the  revised  laws  of  1813 ;  and  in  1818,  the  le- 
gislature fonnd  it  necessary  to  pass  the  act  of  April  21st  of 
that  year,  (sess.  41,  ch.  836,)  which  places  individuals  upon 
the  same  footing  with  private  associations,  with  the  same 
Tiew  to  a  monopoly,  by  the  incorporated  banking  compa- 
nies.   The  first  of  these  acts  prohibits  the  formation  of  any 
bank  or  fund  unauthorized  by  law,  '^  for  the  purpose  of  is- 
suing notes,  receiving  dqwsites,  making  discounts,  or  trans- 
acting any  other  business  which  incorporated  banks  may 
or  do  transact,  by  virtue  of  their  respective  aqjts  of  incorpora- 
tion.''   The  second  prohibits  any  person,  association  of  pef- 
eons,  or  body  corporate^  from  keeping  any  office  of  depoeite, 
for  the  puipose  of  discounting  promissory  notes,  or  carrying 
on  any  kind  of  banking  business  or  operations,  which  in- 
corporated banks  are  authorized  by  law  to  carry  on  ;  or  to 
issue  any  bills  or  promissory  notes,  as  private  bankers,  un^ 
less  thereto  specially  a%Uhorized  by  law.    Assuming,  there* 
fore,  what,  in  my  opinion,  cannot  be  controverted,  that  bank- 
ing powers  consist  in  the  right  of  issuing  notes,  making  dis- 
counts and  jreceiving  depositee,  and  that  the  business  which 
incorporated  banks  may  do,  by  virtue  of  their  acts  of  incor- 
poration, is  prohibited  to  all  others  unless  specially  autho- 
rized by  law,— -it  follows,  conclusively,  that  both  the  old 
and  new  company  have  done  what  they  were  not  only      / 
not  authorized  by  their  charter  to  do,  but  what  was  abso-  y 
lutely  prohibited  by  the  restminfng  act.    This  act  cannot 
be  evaded  by  making  the  note  payable  to  individuals.  There 
was  a  loan  made  upon  personal  security :  Notes  were  die* 
counted  by  the  plaintifis.    The  act  declares  all  such  notes 
void.    Without  examining  the  question  of  usury,  in  my  opi« 
nion,  the  defendants  must  have  judgment. 

Judgment  acooidingly. 
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^^  tke  two  caaea  Mzt.  piecading  vm99i  aifi%94:  a|.  Afey  U9n% 
1823,  ^t  the  coumd.for  hoth.  imli^ oj^yrrtanjiupg  thM 
tbfl  (^166^  of  vsitfjs^  iaijriFed  in  eoi^lw  ^iw44:bB  «ifl^  v* 
gwd  in  tke  £61  towing  caae^  If hich  w«»  thi9li.#il  th^  c^^ 
|Nq«l.in  nquefiiBg  %  CoU9t  tfl^  postpo^  tht.d^^iiMfipi  of 
OM^tv^  fonnev,  titl  the  aigumant  in  Ibi^  hiMiv  st«»iiUi  te 
liMKid^  Tbe  Ootiit  wme  pleajed  to  cpn^pir  .wiA  tfa^  vei|iitft, 
TIm  following  CA1M0  ms  axgqed  ctt  Ihe  kiat  Qctotef  tem; 
ftttd.  att.  tl|Te^  zamaiaed,  uadar  adYiaemMt.  tOk  tfaft  fgmmt 
tsim.  i  was,  theie{May  tha  lott  n^pnotfm giving  tbe  dianw* 
fltMii  ^thfi^  laainadiOouBsel  upon  the  poiat  of.iiainy»  in  tha 
twofvaaediageaaes;  bac^aaaitfoiuid  tlmt  Ihada^seryfiiU 
akelch  of  aloioat  flwrjr  thiog  viiioh  had  beea  adraiioeti 
9pan Ihia potet^ iatba  Bo^ vhkh i. hai^taheo oC  tb^im^ 


T^m  BABafPSNis  DtBBoiwBa.db  CoMVAwr  of  tha  Jkuoa 
of  Utiga  a^aJiM#PB»»up,  IKaobk. 

laao^Miv  OD  apioimafoi7  not^fbt  l(MHkdDllax%aganat 
^^^[1^  ^  the  dalbtidant  aa noaliaa,  dated  tli^  14th daif  ^Maieh,  1881, 
ry ;  a  ioBn»  ta-  payable  to  the  ctinx  of SyWaaua  Saudly,  ipdvWallar  Baecher, 

KOkg        more 

than      lawfld  « 

intenity  and  a  oomia  imwiiiBli 

Takinr  tha  iiUoreilm  adiraA^eiQa  diicowUiiiff  a  nots,  b  nol  ofurv ;  thoofh  iiwaa  far- 
merly  held  otherwise. 

But,  tl  MeiM^  lah  iftc^aiiied  to  bauk^qiy  tad  tbov*  who  d«al  ia  QomiamUl  pafar  hy  v^ 
of  trade. 

The  eaoet  open  th»t«<o  laot  poinU  eoMJdepp^ 

A  bank  having  oitaWkb^  owtain  da^Fs  for  dioooniitMif  ootea.  difOQiiiity  a  note  ^  90  daTi» 
taking  the  interest  in  adva'nbe.  At  the  discount  day'hearest  the'  day  wfteh  tho  not»  fink 
dne,  bat  preTious  to  the  latter,  the  nolia  m.  fonowed*  tho  iftlgmt  bohia-i^a  taken  m  a^ 
yanee ;  and  the  note  is  renewed  the  same  way  a  third  time ;  so  that  for  part  of  the  time  Ibr 
which  the  notes  run,  interest  is  taken  at  the  rate  of  14  per  cent  per  annum,  owing  to  a  lapae 
of  the  notea.  Thtaisvot  ttinaryi  unless  tlMl«  Was  an  agreement  upon  the  first  loan*  aiClier 
•iprass  or  implied,  that  the  note  should  be  thus  renewM,  or  it  otherwiae  appean  thai  tte 
tiUMMtfaMi  was  a  oover  for  omiry. 
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the  bmk.  mi^}ea^ 

The-dansRB  wa«  tiied  al  tfaeOneida  CSreiA, in  Nin^Mbn^  iMikof  friktt 
1821,  before  his  Honor,  (the  late)  Mr.  Jtislioe  Pktt  ^ 

The  ^lainfiflb  pro^r«d  flie  rtbkkig  ind  todoftarileM  «f  the 
tiotey'tlie  amdunt  of  which,  inekidii|g.iiit«K8t  to  thalAth  itkf 
of  Jannaiy,  182S,  was  $1039  ec^  and  Mifed 

The  defenee  was  usury. 

The  defendlinis  (heQ  |irored  tbatihdliol^mqHestion  wst 
the  aedond  renewal  of  a  Itke  BatO)  whibk  ft^as  made  for  thib 
lmt{K»oe  of  tAing  mbnsjr  by  gating  it  di8cotintk%  at  tiia 
Bank  «f  Dtkh ;  thai  all  dDee^  the  noted  Were  mad^  tat 
die  putposes  of  disoount,  tto  corisidemAfti  pkittiqg  between 
(he  mekbi  and  endoleers. 

Jtttius  Angtt^s  Speficer^  a  wilne99  for  the  ddlbndanty 
testified,  that  to  the  l«th  ^f  Match,  18SI,  in  behalf  ef  the 
Ikyrties  tolhenole  in  li}«id8fk>n»  he  carried  it  to.  the  Brak  •f 
Utiea,  fbr  the  pttKpMe  df  lenew&iga  fermer  nate,  iQid  ta 
pay  the  discount ;  that,  on  bis  pFeseHliiig  it  nt  the  Sanlii 
BOBto  qutetlon  anrote  taoitikig  the  oflteei^ef  the  Bank,  wheth- 
er the  note  could  te  leaewed^  ilie  w^dess  MieTed^  em  ae» 
e<yuntofitsnotheifigadiBcoiaitd«9^;  thatoneoftheofflceia 
said  ha  would  'go  -aiid  ste  jfflr.  Hvn^  Ae  cashier,  on  the 
8Ut{^  and  accordingly  wient  euC  andehottly  ifetumed,  say- 
kig  that  the  eatftuer  diiected  it  Do  be  done{  that  he  then  itt- 
qmied  how  tnadh  he  nust  pay  for  the  ^Useount  ?  and  waa 
answered  by  iMie  of  the  officers^rf'the  Bonk, "  18  doUarsand 
9  ceMs,"  whieh  HmoOht  the  witaesspaid,  and  raceiTed  ^  Ufas 
note,  daled  Ae  12  of  Deceaiberi  ISJIO,  and  roceirad  no 

In  taking  interest  in  adVabace  on  cDiicoaniinjf  a  note,  It  it  lawnil'  lo  includo  tha  3  dayi  of 
gnee  la  ilM  oofSpaiatioii.  .... 

To  eTorj  pmefical  purpoie,  the  di^  of  grace  are  a  part  of  a  promiaNi^  pole. 

Bat  to  take  intermit  in  adtanee  upon  ditcoontitig  a  90  day  aole,  ^aledatod  at  |  of  a  jear 
fbr  90  d«^  If  arariiAn,  and  tba  note  ybid. 

Beeeiying  navriom  intereA,  intentionaUy^ie  sufficient  CTidence  of  a  cozmpt  agreeiiMiit 

Hie  polity  of  the  statute  of  atar^  Vindicated 

Custom,  or  aaaye  mil  -not  ^ Tecew^d  to  iftaction  luniy.  .    . 

A  point  once  £rectly  decided  by  this  court,  may  be  raised  for  the  purpose  of  bringinf  a 
wiit  of  erxw  ia  aaeih«r  CMto ;  tmt  tbi'Cattt  irill  not  bear  it  Mi^ad. . 

Legs  mercatoria:  what:  how  prored.      Anthoriiies  to  these  points  aoUatadt    OrHimt 
counsel,  arguendo, 

Cu$l9»'andtmige^inid0*    Wbfi;isagQ9davilOBor«Mi|a:te}h^ertfprovfaigthem 
for  what  parpqae  ^ey  ace'  eTidanoa;  held  not  to  sanction  a  penal  ofionca.     Anthofitka  to 
thta^  pofaits  eottated.    U. 
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irEWTOi»,  money ;  that  be  did  not  otject  to  the  arooont  of 
*^'^^^    which  was  demanded ;  that  he  had  at  that  time  made  no 

BnkofUtmt  computation of  the  discount,  and  did  notimow  wtieth»it 
was  too  much  or  too  Uttle. 

The  drfeodant  also  proved  ttiat  the  two  previous  notes^of 
which  ttie  one  in  question  was  a  continuation,  (the  finit  dated 
September  12th,  1820,  and  the  second,  December  12di, 
1820,  both  corresponding,  in  all  other  respects,  with  the  last.) 
were  successively  discounted,  at  the  same  Bank,  each  fiv 
the  same  sum  of  18  dollars  and  91  cents,  and  under  ciicuni- 
stances,  in  other  respects,  similar  to  those,  which  attended 
the  discount  of  the  last  The  first  note  was  disooimted  on 
the  ISth  or  16th  of  September,  1820;  and  the  second  at  the 
day  it  bore  date.  The  first  note  was  drawn  and  delivend 
to  one  Maynard,  with  a  request  to  have  it  discounted  for  die 
parties ;  and  he  procured  it  to  be  disceimted  accordingly. 
He  applied  to  have  it  discounted  the  12th  September^  which 
was  denied  on  account  of  a  formal  objedioii  to  die  note^ 
which  was  afterwards  rectified. 

A  witness  for  the  defendant  testified,  that  he  had  made  a 
computation  of  the  interest  on  the  note  in  question,  and  diat 
the  interest  on  1000  dollars,  for  93  days,  is  17  83^,  fi>r  90 
days, $17 26;  for 89 days, $17 07;  thatthecfiseom/ontbe 
same  sum,  for  93  days,  is  f  17  62 ;  for  90  daya,  $16  97 ; 
and  for  89  days,  916  78.  The  witness,  on  being  requested 
by  his  Honor,  the  presiding  Judge,  to  explain  what  be  meant 
by  discount  in  distinction  from  interest,  stated,  that  it  was 
defined  by  Pike  and  Daboll,  in  their  Treatises  on  Aiitfame- 
tic,  and  as  the  witness  undeivtood  it  Discount  is  aa  al- 
lowance made  for  the  payment  of  any  sum  of  money  before 
it  becomes  due,  or  upon  advancing  ready  money  fiir  notes, 
bOls,  &c^  which  are  payable  at  a  fiiture  day.  What  remains 
after  the  discount  is  deducted,  is  the  present  wordi,  or  such 
a  sum  as  if  put  to  interest  would,  at  the  given  date  and  time 
amount  to  the  given  sum  or  debt  The  witness  ftnther  sta- 
ted, that,  allowing  each  of  the  three  notes  to  have  run  93 
days,  the  interest  would  have  been  $53  50},  and  that  die 
Bank  had  taken  too  raudi  interest,  by  77  cents ;  that  the 
whole  time  from  the  15th  of  Septemberi  1820,  the  time 
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when  the  first  note  was  discounted,  nntil  the  note  in  ques-  kewtorv^ 
tion  became  mature,  was  273  days ;  and  that  the  interest  for    ^^*  ^^^ 
that  time  was  932  35 ;  thi!tt  the  d^rence  between  that  sum  Bnk  of  Utiea 
and  $34  27,  taken  by  the  Bank,  was  f  1 92 ;  and  allowing  the      Wi!g«r. 
Bank  to  take  interest  in  advance,  without  regard  to  discount, 
and  include  the  dajrs  of  grace,  and  without  regard  to  the 
time  the  notes  had  run  before  being  discounted,  or  the  lapse 
of  the  notes,  the  Bank  had  taken  26^  cents  too  much  on 
each  note. 

Thomas  Coiling  was  <hen  called,  as  a  witness  on  the 
part  of  the  plaintiffs,  and  testified  that  he  was  a  clerk  in 
the  Bank  of  Utica,  and  had  been  for  9  years ;  that  the  note 
in  question  fell  due  on  the  15th  day  of  June,  1821 ;  that  the 
discount  on  the  same  is  $18  09,  and  that  sum  was  according- 
ly received  for  discount  The  same  drawer  and  endorsers 
had  two  ncftes  previously  discounted ;  the  first  note  was  da- 
ted the  12th  day  of  September,  1820,  and  became  payable* 
on  the  14th  day  of  December,  1820.  The  second  note  was 
dated  the  12th  day  of  December,  1820,  and  became  payable 
on  the  15th  day  of  March,  1821 ;  and  the  note  on  which 
this  suit  was  commenced,  is  dated  on  the  14th  day  of 
llarch,  1821,  and  became  pa3^ble  on  the  15th  day  of  Jnne, 
1821 ;  that  the  first  note  was  discounted  on  the  day  of  its 
date,  as  appears  by  the  books  of  the  Bank,  and  passed  to 
the  credit  of  ffae  defendant,  and  the  money  drawn  out  x. 
his  check ;  but  the  money  was  not  drawn  until  three  days  af- 
terwards, a  proposition  having  been  presented  to  the  board 
of  directors  on  the  12th  of  September,  1820,  the  date  of  the 
first  note,  to  discount  it,  which  was  acted  upon,  and  agreed 
to  by  the  board  as  he  then  understood ;  and  he  was  then 
told  by  the  cashier,  that  such  note  had  passed  the  board, 
and  he  was  accordingly  directed  by  Ae  cadiier  to  pay  out  the 
money  whenever  the  note  was  presented.  A  second  note 
was  presented  and  discounted  on  the  day  of  its  date,  the 
avails  whereof  were  credited  to  the  account  of  the  defendant, 
and  his  draft  for  the  proceeds  leceiTed  on  account  of  the 
first  note.  The  same  sum  for  discount  was  received  on 
this  note  as  on  the  former.  It  appears  by  the  books  ot  the 
Bcmk,  that  the  note  en  which  this  suit  is  brought,  was 
eonnted  fi>r  die  benefit  of  Sylvanus  Smdly,  one  of  the 


716  CASES  IN  THE  SUnUOlE  COUBT 

\WTjOg^  doK8er%  and  passod  to  Ids  credit,  and  his  check  fin  die  fi^ 
oeods  aad  some  xooney  vrwe  rsceivad  on  aocoufit  of  t)it 


QABk jDf  Utioa  second  note;  that  thoie  was  an  uDdentandflig  vhen  tUi 
Wiifi&  1^^  ^^.  presenl^di  that  (if  discounted)  t^  prooeois  shoald 
be  appUei  towaids  (be  payment  of  the  fonasr  nota.  Tbt 
discount  leceived  hy  the  Bank  on  4iis  note  waacalso  #18  09. 
It  often  happeosi  and  is  the  ordioaiy  mode  of  doing  busi- 
ness, (hat  the  note  in  Bank  is  paid  up  before  a  new  aote  b 
discounted. 

^  'il(^he  witness  iartherte^ttfiedythftt  when  a  note  is  discoQBt- 
ed,  the  amount  is  imniediatdy  deposited  to  the  credit  of  the 
peroon  for  whose  benefit  the  note  is  offered.  ^Tfaen  a  note 
becomes  payable  on  ^ucsdayi  which  is  not  a  discouot  day, 
a  ne^ir  note  is  generally  presented  on  Tuesday  .pre¥iou^ 
there,  being  but  two  discount  days  in  a  week»  viz.  Tuesday 
and  Friday ;  but  if  auch  note  be  discounted  on  Tuesday^ 
the  proceeds  are:plae€Kl  to  the  credit  of  ih«  person  for  whose 
benefit  the  note  is  cdfered  subject  to  hie  draft,  except  in 
cases  where  there  is  an  express  stipulation  at  the  time  the 
note  is  presented,  that  t)ie  money  shall  be  applied  to  the 
payni^t  of  some  particular  note.  When,  by  any  accident, 
it  happens  that  a  note  is  not  presenljsd  on  a  discount  dsy  for 
which  it  was  in^nded|  the  cashier  is  spedaUy  au&omsd 
l^  the  board  of  diredocs,  for  the*  accommodation  of  the  per* 
0on  presenting  it,  to  discount  the  same  as  of  the  pieoeding 
discount  day.  'The  note  upon  which  this  suit  is  bmught, 
was  presented  on  Thursday,  and  discoimted  by  the  eaahier 
on  the  special  authority  above  steted.  Notes  are  sometimes 
discounted  before  they  are  entered  on  the  books,  and,  in  this 
case^  the  books  of  the  prteceding  discount  day  being  closed, 
the  jDOte  in  question  could  not  be,  and  was  not  entensd  upon 
the  discount  book  till  the  f9llowing  Friday. 

He  farther  testified,  that  he  did  not  know  of  any  agree 
ment  to  r,enew  the  first  or  second  note :  all  the  notes  were 
discounted  without  any  previous  stipulation  to  renew  then^ 
to  his  knowledge.^ 

He  farther  testified,  that  the  duty  of  castmg  interest  on 
notes,  and  keeping  the  discount  book  of  the  Banl^  was  as- 
signed to  him,  and  the  proo^ds  of  them  were  credited  by 
on  the  books  of  the  Bank;  that  he  has  calculatea  in- 


T. 
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t^refBton  all  ^otes  ty  tb©.  same  ruIe^ftcQp^r^U^ij^  to  3¥hi<di Jthe  jayixoujs:, 
«t«Wt  jHrftac^vlcrtqd  90  thpseJa<«tes,^by^picQ]ppi^^  j^y^  ??^ 

int^^st  «t  :6  per  9^t  for  90  days,  at^  ji|5.doUa;|:s,  ^nd  for.  the  JBtivk  oDtrcca 
Ihr^  flc^ys  of  grfice^  ppe.SOth  .part  ^b^ireof  or  ,^0  coAts,  .(^d 
ibe^  adding  ^e  ^^i  of  that  aaiomit^  $3  58}  for  .the,o.ther  per 
cent  making  in^the  aggregate,  $18  8|,(1)  without  ever  hf^y- 

(1)  .Th9  ^HfojO^pe^n  l^e  manner  of  c^tii^,  between  the  bank  and  the 
defen^^At,  will  be  illiutra^  by  the  t^o  following  operations : 

The  Bank. 

91000 
6 


90  days^i  of  a  year  4)60,00 

3  days  giface—^  of  a  mo.  80)15,00 

Obtain }  6)15,50 

which  is  2,58} 

makea  TpynCt  int  or  qisc'nL  )     ^     •  #18.09 

Ths  DsRNDAirr. 

days    dolla    days 
;.365  :  70  ::M 

70 


865)65,10(17,83,5.      Int  or  disconnt  tofM 
365  .  diiya,;fl7,83^. 


^^860 
"2555 

3050 
2^20 

1300 
^005 

2050 
.1825 

2V5 

From  bank  discount  >  $18,09 
deduct     defendant's )    17,83,5 

Difference  25,5  for  93  daya 

Vol.  n.  91 
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NEW  YORK,  iiig  received  any  particular  directions  on  the  subject  fitNn 

May,  1884.    the  directors  of  the  llank;  but  that  he  had  calculated  inteiat 

Btnk  of  Utica  as  the  cashier  was  in  the  habit  of  doing ;  and  an  he  m« 

W«g«r.      structed  the  witness  at  the  opening  of  the  institution}  baviog 

found  the  method  in  practice,  the  most  easy  and  conTen 

lent 

He  farther  testified,  that  the  interest  on  a  90  day  note, 
like  the  present,  is  computed  for  93  days,  and  amounts  to 
^18  8f  ;  but  the  interest  received  on  this  note,  viz.  $18  09| 
upon  the  mode  of  computation  usual  in  banks,  is  a  liaetioo, 
say  I  of  a  cent  too  much. 

The  counsel  of  the  defendant  objected  to  the  competen- 
cy of  evidence  to  show  the  modes  or  customs  of  the  plain- 
tiffs, or  those  usual  in  banks  or  any  association  of  men  what- 
ever, to  justify  the  plaintiffs  in  taking  more  than  7  per  cent 
interest.  But  the  Judge  received  the  evidence  subject  to 
the  exception. 

The  witness  then  further  testified,  that  the  whole  amount 
of  interest  received  on  the  three  notes,  is  $64  27.  The 
amount  of  interest  at  30  days  to  the  month,  computed  as 
above,  according  to  the  usage  of  banks,  is  $64  26.  1000 
dollars  for  93  days,  at  366  days  to  a  year,  is  $17  83^ 

The  witness  then  made  the  following  calculations  agree- 
able to  the  usage  of  banks,  viz. :  Interest  on  $1000  for 
three  renewals,  payable  in  90  days  from  date,  making  the 
whole  number  of  days  279,  for  which  these  notes  ran  inclu- 
ding three  days  of  grace  to  each  note,  is  $64  26.  The  interest 
on  the  same  notes  for  94  days  to  each  note,  that  being  the 
time  for  which  the  parties  to  the  notes  had  the  use  of  the 
money,  both  days  being  included,  making,  in  the  iriiole, 
282,  is  $54  83. 

The  witness  further  testified,  that  in  cases  where  the 
Bank  of  Utica  have  had  intercourse  with  the  Banks  of  New 
York,  where  it  was  proper  for  tliem  to  charge  7  per  cent 
interest,  they  calculated  interest  m  the  same  way ;  that  As 
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Bank  of  Utica  have  had  various  transactions  with  other  new  tork, 
banks,  in  which  the  same  mode  has  always  been  adopted ;     May,  1884. 
that  if  a  balance  is  due  from  one  bank  to  another,  the  way  Bank  of  Utiea 
of  calculating  interest  on  such  balance,  would  be  to  consi-      WagoE. 
der  30  the  tV  ^^7^  ^^  ^  7^^*     This,  he  believed  to  be  the 
practice  of  all  the  banks  in  the  state,  as  he  found  it  to  be  so 
when  he  came  into  the  Utica  Bank,  and  has  never  disco- 
vered that  it  had  been  altered  in  any  of  the  banks. 

The  witness,  on  his  cross-examination,  testified,  that  when 
a  note  was  presented  at  the  bank,  to  renew  a  former  note, 
he  usually  wrote  on  the  face  of  it,  <'  to  pay  1000,"  in  red 
ink,  or  such  sum  as  the  former  note  amounted  to ;  and  that 
when  a  note  was  paid  up  by  a  renewal,  there  was  usually 
endorsed  on  the  back,  "  iirf."  or,  "  Renewed.^ 

HThe  two  first  notes  were  then  produced  to  him,  and  on 
the  back  of  the  first  note,  dated  12th  September,  1820,  was 
endorsed,  <<  Rd.  Wm.  B.  Wells,  Tellr,^  and  on  the  face  of 
the  second  note,  dated  12th  December,  1820,  was  written 
by  the  witness,  '^  to  pay  $1000,"  in  red  ink ;  and  on  the 
beck  was  written, «  Bank  Rd.  Wm.  B.  WeUsj  TeUrJ"  On 
the  fiice  of  the  note  in  question,  was  written  by  the  witness, 
"^to  pay  11000,"  in  red  ink. 

The  witness  further  testified,  that  in  all  the  foregoing 
calculations  by  him,  he  had  called  30  days  a  month,  and 
360  days  a  year. 

A  verdict  was  taken  for  the  plaintiffs,  by  consent,  sub- 
ject to  the  opinion  of  the  Court  upon  a  case,  and  subject  to 
all  legal  exceptions,  on  all  points  arising  thereon,  with 
leave  to  either  party  to  turn  the  case  into  a  special  verdict 

The  following  calculations  were  furnished  to  the  Cour^ 
on  the  aipiment,  by  the  counsel  for  the  defendant : 
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m:£Wt6rk,  Calculation  for  100  y6ars,^aIltiAed  to  W  Mr.  Onffin  krgwiA 

May,  1824.    .^— 


BankofUtica  Tr9. 
Wager. 


Excess, 


1 


2 
3 
4 

5 

6 

7 

9 

9 

10 

11 

iS 

I? 
14 

15 

16 

17 

is 

19 

ao 

21 
22 
23 
24 
25 
26 
27 
28 
29 
'3b 
31 
32 


Y'rA 
^- 4— 


]^xee'9$. 


Tr9. 


972  22 

Int.   .68  06 

972  22 

2012  50 

8125  59 

4316  60 

'5590  98 

6954  57 

841361 

9974  78 

U645  23 

13432  62 

15345  12 

17391  50 

.19581  13 

^21924  03 

24430  93 

27113  32 

29983  47 

,33054  53 

36340  57 

39856  68 

43618  81 

47644  35 

51951  67 

.56560  51 

61491  97 

66768  63 

72514  65 

78562  90 

.  85034  52 

: 91979  16 

99389  92 

107319  43 


33 
34 
35 
36 
37 

38 
39 
40 
'41 
42 
43 
44 
46 
46 
47 

is 

49 
50 
51 
•52 
58 
64 
55 
56 
97 
58 
59 

m 

i91 
62 

63 
64 
65 
66 


115804.01 

67 

124882  51 

B8 

134596  51 

P9 

144990 '49 

70 

156112  04 

n 

168012  10 

72 

1 

180745  17 

78 

194369  65 

74 

1208947  ft4 

75 

224546. 29 

76 

241306  75 

77 

'259170  k4 

78 

27^284  59 

79 

298736  73 

80 

320620  52 

."SI 

344036  18 

82 

369090  98 

8B 

^9899  52 

84 

.424584  77 

85 

455277  92 

86 

488119  59 

87 

.  523259.  96 

88 

560860  38 

89 

601092  83 

do 

644141  55 

'91 

.  690203  68 

92 

730490  16 

93 

792246  69 

94 

848676  18 

9S 

909055  73 

96 

973661  85 

97 

I6427&O  40 

98 

1 1 16757  95 

99 

1196903  23 

100 

.  1261658  68 

1372347  01 
1469383  52 
1578^2  59 

J684309  m 
1803183  59 
1930378  66 
2066477  37 
2212103  01 

.  2^67922  44 
2534649  23 
2713046  90 

.  890^32  40 
3108179  89 
3326724  60 
9560667  54 
8810886  49 
4078620  76 
4365096  43 
4671625  40 
49996U  40 
5350556  42 
5^26067  59 

61279^  54 

6557787  28 

.  7017704  75 

7509916  30 

8036592  66 

8600126  37 

9203107  44 

9848297  28 

10588650  31 

11277328  05 

12067713  23 


tl20677  13  yearly  avenge. 
Difl^YeUbe  in  th6  op^tions  of  Dbcoiint  and  Inteiest. 


ilm't. 


$1000 
« 

M 

a 


Tim€. 


93  ds. 

1  year 

2  do 

3  do 
10  do 

14  do 

15  do 


Jnterut. 


•17 
70 
140 
210 
710 
980 
1050 


83 
00 
00 
00 
00 
00 
00 


Dise^t 


•17  52 
65  42 
122  90 
173  56 
411  70 
494  95 
512  20 


Differ* 
enee. 


•0  31 

4  58 

17  10 

36  44 

288  23 

485  05 

537  80 


Present  foertk 
Uss  hy  disc^U 


•982 
934 
877 
826 
599 
505 
487 


48 
58 
10 
42 
30 
05 
80 


Umk^tkelmi 


•972  17 

930  00 

860  00 

790  00 

290  00 

20  00 

501e« 

iDoCliing. 


OHea  Bm»k  )\  newtork^ 

V.  V  m  1824. 

PkiHfi  Wager,  S  The  plaintiffs  loaned^  ^1  91  ^^  ^;  ^tic 

Interest  thereon  3  months,     17  18    '  '  -  ^• 

a«|9Sf.09 
They,  however,  reserved  in  advance^    \   18:  Qft. 
Interest  thereon  3  months,  31: 

Paid  at  the  end  of  the  term,  IQQQ  OQ 


♦loia  4a 


•         •  •  .«        < 


4 


Excess  in  one  year  on  f  1(|00,        ""  lUtt  24 

Anniial  excess  on  the  Utica  Bank  capital, 

^l,0()0,000,  877,340, 00 

The  bank  has  been  incorporated  13  years, 

which  gives  to  them  of  usury,  $1,004,120  00 

$981  91  is  loaned:  no  more  is  ever. foxbotne. 
68  73  interest  thereon  1  year. 


$10^.  64  due  to  tbi9;  pJwififfa  M  the  eo/i  of  qjff^  yeiu:. 

By  their  method  of  doing  business,  they,  however,  get  at 
tha  end  of;  th$  yejQ;^. : 

Principal,  ^1000  00 

Paid  ia  ^yaQce,  18  09 

IjQte];e9t  tjh.ereon  one  year,  1  ^ 

Paijd  at  tb.e.  end.  of  3  mf>nt^f|  18  09 

Interest  tti^of^  9  months.  96 

Paid  s^t  tbe  end  of  6.  do.  IB  09 

Interest  thereon  6  do.  63 

Paid  at  the  end  of  9  do.  18  09 

UxUs^  th^^fipn  ^  dOf  81 

#1075  52 
'1069.64 


Difloenoe,       #24  88 


722  CAS£S  IN  THE  SUPREME  COURT 

NEW  YORK,      H.  R.  StorrSj  for  the  plaintiflk    We  claim  to  lecora  ou 
^^'^y*  '^^    the  following  grounds : 

B&nk  of  Utica      1.  The  receipt  of  interest  in  advance,  on  the  notes  dis- 
Wag«r.      counted,  was  not  usurious. 

2.  The  discounting  of  the  2d  and  3d  notes,  before  the  Ist 
and  2d  respectively  became  due,  was  not  usurious. 

3.  There  was  no  corrupt  contract  between  the  parties,  for 
taking  more  than  7  per  cent.  The  facts  repel  the  idea  of 
any  intetUion  to  take  illegal  interest 

4.  The  second  note  dated  December  12,  1820,  fell  due 
March  15th,  which  is  strictly  3  calendar  months  and  3  days. 
This  note  is,  therefore,  not  usurious  on  any  principle.  U 
then,  the  last  note  were  admitted  to  be  usurious,  the  plain- 
tiffs are  still  entitled  to  recover  on  the  2d  note,  thai  not 
being,  in  law,  paid. 

6.  The  second  note  of  December  12th,  was  not  giv^i  ia 
pursuance  of  any  original  contract  for  usurious  interest 
There  was  no  original  agreement  to  discount  a  second  note. 

6.  The  mode  of  casting  interest  adopted  was  correct,  and 
is  not  usurious. 

7.  The  plaintiffs  are  entitled  to  recover  on  the  money 
counts. 

1.  The  right  to  take  7  per  cent  by  way  of  discounting  a 
promissory  note,  is  established  by  the  Manhattan  Qm^anjf 

^^)  15  John,  y^  Osgood.(a) 

2.  We  shall  be  told  that  discounting  the  2d  and  3d  notes, 
before  the  1st  and  2d  respectively  became  due,  was  usu- 
rious,  [n  answer,  we  adopt  the  language  of  Eyre,  CSh.  J.  in 

P. ^154  ^  ^  Hammett  y.Yea{b)  who  puts  this  very  case,  "But,"  says 
he,  ^'  if  part  of  the  money  were  carried  to  the  account  of 
the  borrower,  though  he  did  not  mean  to  draw  for  it  for  some 
time,  and  did  not  actually  draw  for  it  till  the  whole  time 
?n  the  discounted  bill  was  expired,  no  man  would  doubt  of 
the  fcurness  or  lawfulness  of  the  transaction ;  and  yet  an  inter- 
est is  gained  for  the  whole  of  that  time,  upon  money  not  acta- 

Ra^^sJ***  ally  advanced."  Sewall,  /,  in  tlie  Maine  Bank  v.  BtOUJ^e) 
speaks  of  this  as  the  known  and  established  course  of  bank- 
mg  business,  and  so  far  from  being  usurious,  as  constituting 
in  connection  with  discounts,  an  important  and  acknowle^ 


OF  THE  STATE  OF  NEW  TOBX.  72^ 

ed  source  of  profit,  peculiar  to  this  kind  of  institution.    He  new  tors 
describee  this  operation  in  the  following  language :  "  Abor-    May,  1884. 
rower,  who  is  unable  to  discharge  his  note  at  the  expiration  Bank  of  Utte 
ot  the  usance,  or  when  the  day  of  payment  arrives,  is  under      wagw 
the  necessity  of  preparing  himself  by  requesting  a  discount 
of  another  note,  which  being  to  be  presented  on  a  certain 
day  appointed  for  the  business,  the  second  discount  is  gene- 
rally made  some  days  before  the  preceding  note  is  due ;  and 
as  the  purpose  is  only  the  punctual  payment  of  that  note^  the 
proceeds  of  the  second  discount  are  never  drawn  from  the 
bank,  which  has  the  benefit  of  the  deposit  until  the  adjust- 
ment is  made."    If  it  had  been  a  part  of  the  original  agree- 
ment, that  successive  notes  should  be  discounted  upon  this 
plan,  with  a  view  to  swell  the  discount,  the  transaction  might 
have  .been  usurious ;  but  nothing  of  that  kind  is  pretended. 
It  is  the  common  case  of  one  having  money  to  pay ;  and  ap- 
plying to  a  bank  to  furnish  himself  with  funds  for  that  pur- 
pose.   The  defence  fails  for  the  want  of  showing  any  cor- 
rupt agreement    The  Bank  of  Chenango  v.  Curtiss,{d)  is     (i)  19  Joha 
a  much  stronger  case  for  the  defendant.   He  agreed  with  the 
bank  in  that  case,  to  deposit  2000  dollars,  take  a  loan  of 
$5000  and  pay  the  interest  on  the  whole  6000  dollars  if  it 
should  return  to  the  bank,  still  leaving  his  deposit  there,  and 
receiving  nothing  for  it.    This  was  holden  not  to  be  usuri- 
ous, because  the  object  of  the  agreement  was  fair;  and  though 
more  than  legal  interest  might  have  been  paid,  if  the  contin- 
gency had  turned  out  against  the  bank,  the  honest  intent  of 
the  parties  would  prevent  its  being  usury. 

3.  Our  answer  to  the  general  objection,  that  more  than  le- 
gal interest  has,  in  fact,  been  taken,  is  also  founded  on  the 
total  absence  of  any  intention  to  violate  the  statute  of  usury. 
The  casting  interest  for  the  90  days,  as  the  J  of  a  year,  and 
for  the  3  days  of  grace,  as  the  ^^  of  a  month,  and  thereby 
gaining  interest  on  the  fractions  which  a  subdivision  of  the 
year,  at  this  rate,  would  produce,  was  the  result  of  an  ar- 
rangement made  at  the  bank,  for  the  mere  purpose  of  con- 
venience. The  object  was  decimal  simplicity  of  time,  and 
no  greater  or  less  devisor  would  reach  the  actual  period  so 
nearly.  There  was  no  agreement  between  the  bank  and 
the  defendant,  that  the  note  should  be  renewed  at  all ;  much 
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NiprVoEi^  less)  tliai'it  should^ b^retlex^^'at  a'  sacrifice  bpyond  triiat 
'^^y*^^^    vras  tfie  legal  interest    This  ertdr' dd^r.ot  render  Ae  ncte 

Bank  oC  UtJca  usuriods;    We  say  error,  because  it  is  clearljr  sitch,  in  th« 

Wwer.      calculation  of  time.'    If  neithet' party  contetri|flated  natiry,  it 

cannot  be  so,  and  atiy  other  d6<^trine  would' be  liionstroiisL 

It  cannot'be  necessary  to  r^d  the  abt  fof  preventing  osa* 

(«)  1  R.  L.  Ty,{e)    This  act  consists  of  two  branches:    The  first  for- 

**■  bids  the  taking  or  contracting  for  itiore  tWan  T  per  cent,  per 

annuni,  for  money  or  other  thing  leht  ahd  declares  all  bonds, 
bills,  notes,  contracts  arid  assurances  wHatsoeref,  dDc.,  for  se- 
curing more,  to  be  utterly  void!  The  second  branch  im- 
posed the  penally  of  refunding  theelce^.  'nils  penalty 
attachJE^s  by  the  very  terms  of  the  act;  Whethef  the  excess  be 
received  corruptly  or  not ;  biit  the  greater  j^niilty  iiiiposed 
by  the  first  branch,  the  forfeiture  of  thd  contl^t^  is  not  in- 
cutired,  unless  a  corrupt  agreement  is  proved' to  have  been 
made  at  the  time  of  the  loan.  If  piire  iii  its  drigfn,  60  per 
cent,  dr  any  greater  s'uni,  naay  be  afterwards  tak^n,  and  it 
does  not  avoid  the  contract,  though  the  second*  branch  of  the 
statute  very  properly  requires  that  it  should  be  refhnded 
Error  is  not  enough.  If  the  bank,  thien,  have  received  too 
much,  let  the  defendant  resort  to  the  proper  rem^y,  which 
is  an  action  for  the  excess.    This  is  all'  he  can  do. 

All  the  authorities  concur,  that'  to  avoid  the  contmc^  the 

(/)TRaym.  ^g'^™^"'  mxist  be  corrupt.    The  true  distiiiction  is  laid 

Wd.  down  by  Twisden,  J.  in  Rex  v.  Alien  j(J)  that  **  if  the  party 

who  lends  the  nioney,  coritracts  for  more  thail  £6  per  ectiL 
all  the  assurance  is  void,  but  if  he  doth  riot  contract  for  more 
than  the  statute  alfbws,  ahd  afterwards  he  will  take  more, 
the  assurarice  shall  not  be  avoided,  but  the  party  shall  forfeit 
tiie  trebfe  value.'^  The  forms  of  pleading  furriish  the  most 
accurate  test  or  principles.  The  manner  of  pleading  usury,  in 
avoidance  of  a  contract,  is  always,  <<  thdt  it  was  comiptly,  and 
against  the  form  of  the  statute  in  that  case  made  and  pro- 
vided(,  agreed  by  and  between  the  toid  A.  R  and  flie  said  C. 
D."  that  the  former  should  lend  and  forbear,  and  that  the  latter 
sbould  give  and  pay  the  usurious  rate  of  interest  ]{g)  Co  which 


Mr,  id.  35.     Hinion  t.  Ao/e,  9  Show.  399.     SwaOet  t.  BmtemmUt  Sir  W 
Jan.  409.    Vide  alio  1  K0I1.  639     Old.  99. 
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the  rtplicatldn  is,  that  the  contract  ^^wbs  made  by  tHe  said  kewyork,' 
C.  D.  for  a  good  and  legfil  consideration,  and  not  in  pursu-    May,  1824.' 
ance  of,  or  upon  the  said  corrupt  and  unlawful  agreement,  BankofUttea 
or  fbr  the  purpose  in  the  plea  of  the  said'  C.  D.  mentioned,      Wtger' 
itt  ilianner,''  itc.(h)    There  is  not' a  doubt*  about  the  law, 
if  thfese  well  established  precedents  are  correct.    The  issue  /oy  ▼.  Kent 
is  always  directly  upon  the  corrupt  agreement:  ?^i?^*"'  ^^1" 

Thus  in  button  v.  Dbwnhatn^ii)  which  was  debt  on  bond'  case  70,  p.  8?! 
conditioned  to  indemnify  against' another  bond  wherein  the  ®f*'^^;f*"f 
parties  were  bound  to  one  Wolmer,  d^c,  the  defendant  plead-  BuUtr.  7i,  per 
ed  the  statute  of  usury,  and  that  it  was  corrupte  agreatum,    ^  (*•)    "  cro. 
betMreen  him  and' Wolmer,  that  the  defendant,  for  the- fbr-  S«-    ^l 
bearance  of  £20  for  a  year,  should  give  to  Wolmer  £10,  if  c.  called  But^ 
A.,  his  son  were  then  alive,  and  that  the  obligation  was  made  *^  ▼•^>'«««»» 
for  that  cause,  and  so  void,  ice.    Upon  demurrer,  it  was  in- 
sisted that  this  was  not  usury,  it  being  upon  a  contingency  ; 
but  three  of  the  Justices  of  the  Common  Pleas  held  it  to  be 
lisury ;  **  for  the  coi'rupt  agreement  (which  is  confessed  by 
the  demurrer)  makes  it  usury,  and  it  is  the  intent  makes  it 
to  be  so,  or  not  so,^ 

tt  may  be  true  that  an  agreement  to  take  beyond  the  le- 
gal interest,  wholly  unexplained,  will  be  intended  usurious. 
But  here  the  circumstances  explain  fully  the  manner  in 
which  it  happened.  The  English  statute  of  usury  ex- 
presses a  distinction  much  like  that  fbr  which  we  contend. 
It  contains  a  proviso,( 7)  that  the  act  shall  not  extend  to  "  cove-  ( j)  37  H 
hants  made  upon  a  just  and  true  intent  had  between  the  par-  "»"••'» 
(ies.'^  Our  statutes  were  re-enacted  and  continued  down- 
fSrom  the  fingllsh  by  revisals  from  time  to  time,  all  being 
in  pari  mdteria,  and  the  whole  should  be  construed  together. 
Indeed,  there  never  has  been  any  dispute  about  the  con- 
litrtrctiori,  that  there  must  be,  in  fact,  a  corrupt  agreement. 

In  Hamniet  v.  Yea^  the  defence  was  usury,  and  Rooke,  J. 
sald,(A)  he  could  not  but  consider  the  defence  in  the  same  light  p^  ^il^  * 
as  he  thought  a  proceeding  on  the  other  branch  of  the  statute, 
and  thought  the  transaction  entitled  to  as  favorable  construc- 
tion, as  if  it  were  the  subject  of  a  penal  prosecution  ;  and 
Eyre,  C.  J.  has  explained  and  elucidated  this  whole  doctrine  (Z)  id.  yi 
in  the  same  case.(l)    ^  I  repeat,**  says  he^  in  conclusioui  *^ 

Yoju  IL  92 
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NEW  TORK|  ^  that  I  cannot  agree,  that  in  usury,  more  than  in  any  cAm 
May,  1824.    ^g^^  jjjg  whole  transaction  is  not  to  be  taken  together ;  Ihsl 
Bank  of  UUc«  it  is  not  to  be  analyzed  and  reduced  *to  all  the  parts  of  which 
Wager.      it  is  to  be  composed,  and  to  all  the  conclusions  of  fact  which 
fairly  result  from  the  whole  of  the  evidence,  and  that  the  law 
does  not  arise  from  a  fact,  so  considered.    Whether  more 
than  5  per  cent,  be  intentionally  taken  for  the  loan  and  for- 
bearance of  money,  is  a  question  of  fact  to  be  decided  by  the 
jury.**    It  was  maintained  in  that  case,  as  in  the  prefient,  that 
a  certain  set  of  facts  were,  per  se^  usurious,  but  the  whole 
Court  repel  that  idea  throughout  the  case.    The  reasoning 
of  Eyre,  C.  J.  is  adopted  by  Spencer,  C.  J.  in  Stewart  v.  Me- 
(«)  19  John,  chanics^  ^  Farmers^  Bank,{m)  who  declares,  that  in  that,  as 
in  every  other  case,  where  the  question  of  usury  is  raised, 
all  the  facts  and  circumstances  are  to  be  taken  into  view. 
This  is  but  a  reiteration  of  the  doctrine  well  established  be> 
fore,  from  the  earliest  cases  down  to  The  Bank  of  Chenange 
(«)  19  John.  V.  Curtiss,{n)    Gould,  J.  in  Murray  y.  Uardingjtjo)  says, 
^^  .  2   BL  "^'^^  ground  and  foundation  of  all  usurious  contracts  is  the 
Kep.  865.         corrupt  agreement."  The  excess  should  be  made  a  condition 
i7a^y,i7ohn!  ^^  ^^e  loau  \{p)  and  so  essential  is  the  corrupt  agreement 
Ch.  Sep.  6.      deemed,  that  even  in  Chancery,  where  pleading  is  stripped 
of  form  and  reduced  to  its  essential  principles,  it  is  usual  to 
plead  the  agreement  in  terms,  and  to  aver  that  it  was  oor- 
ii)  Stuart  rupt.(^)    In  Eagleston  v.  Shotwell^{r)  it  was  made  a  condi* 
4     Fariner9  tiou  of  the  loan,  that  the  borrower  should  take  part  in  insu- 
^I:,19  John,  ^ance  stock,  above  its  value  in  the  market,  and  the  decision 
(r)  1  John,  proceeded  upon  this  ground.    The  decision  in  TAompsonv. 
(#)  ^d.  39S.  JBerry  ^  Van  Beuren,{s)  was  founded  on  open  exaction. 
(a)     Donff.  The  case  of  Lowe  v.  Waller^{a)  was  considered  upon  all  its 
^^  circumstances ;  the  question  of  usury  was  referred  to  the  ju- 

ry, who  found  that  there  had  been  usury,  and  on  a  motion 
for  a  new  trial,  Ld.  Mansfield  said,  '*  the  only  question  in  all 
cases  like  the  present  is,  what  is  the  real  substance  of  the 
transaction,  not  what  is  the  color  and  form."  So,  in  £hm- 
ham  V.  Gouldj{t)  the  jury  were  charged,  '*  that  if  they  be- 
167?  ^  lieved  the  exchange  of  notes  to  have  been  for  the  purpose 

of  raising  money  at  a  greater  rate  of  interest  than  7  per  cent 
per  annum,  which  they  were  warranted  to  infer  from  the  evi- 
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dence  before  them,  then  the  transaction  was  usurious,"  thus  new  tOrK| 
putting  the  usury  upon»the  intention  and  purpose  of  the  par-    May,  1834. 
ties.    The  opinion  of  the  Cliancellor  in  that  case,(?4)  goes  Bank  of  Utioa 
upon  the  same  principle.    In  Spurrier  v.  Mayo8s{y)  Ash-      Wager 
bursty  commissioner,  says,  '^  my  first  impressions  have  been 
altered  by  the  arguments  and  the  facts  of  the  case.    To  make     ^^  f  y^ 
the  contract  usurious,  it  must  be  apparent,  either  upon  the  Jon-  ^33. 
face  of  it,  or  by  evidence,  that  the  intention  of  the  parties  in 
the  creation  of  it,  was,  by  means  of  shift  or  device,  to  take 
more  than  legal  interest  for  the  loan  or  forbearance  of 
money."    In  Tate  v.  Wellings,  BuUer,  J.  says,  "  here  the 
defence  set  up  is,  that  the  contract  itself  was  illegal,  and  in 
order  to  support  such  a  defence,  it  must  be  shown  that  it  was 
usurious  at  the  time  when  it  was  entered  into,  for  if  the  con- 
tract were  legal  at  that  time,  no  subsequent  event  can  make 
it  usurious."     Thompson  v.  Thonhpaon^^w)  was  the  case     (»)  8  Man. 
of  an  usurious  agreement  at  the  time,  and  in  Thompson  v.      ^ 
Woodbridge,{x)  the  Court  lay  down  the  distinction  for  which     («)  Id.  356. 
we  contend,  in  terms,  that  *<  where  usurious  interest  is  not 
originally  contracted  for,  but  is  afterwards  received, .  the 
party  receiving  it  is  subject  to  the  penalty  provided  by  the 
statute,  but  the  note,  or  other  security,  is  not  avoided."    So, 
per  Ld.  Mansfield,  in  Abrahams  v.  £unn,  (v)  "  there  may     (y)  4  Bmr. 
be  usury  which  cannot  affect  the  debt  or  avoid  the  contract 
The  clause  that  avoids  the  contract,  is  where  the  contract  is 
for  more  than  5  per  cent"    Courts  of  Equity  refuse  to  lay 
down  any  general  rule,  but  always  put  themselves  upon  the 
circumstances  of  each  case,  on  the  question  whether  there 
be  a  shift  to  evade  the  statute.(5?)  Cli*S4i 

The  Maine  Bank  v.  Buits/^a)  will,  doubtless,  be  loudly  (<>)  ^  ^^a*^ 
appealed  to ;  but,  upon  examination,  will  be  found,  instead  ^ 
of  sustaining,  to  defeat  the  defence.  How  that  case  was  deci- 
ded, on  being  finally  submitted  to  a  jury,  does  not  appear, 
but  admit  that  it  was  a  case  of  usury :  the  company  had  dis- 
counted for  three  years,  a  series  of  small  notes  given  to  se- 
cure the  interest  semi-annually,  on  two  large  notes,  one  pay- 
able in  two,  and  the  other  in  three  years.  The  transaction 
was  usurious  on  its  face.  The  bank  took  the  notes  with  a 
knowledge  of  the  excess,  under  the  idea  that  they  were  pri* 
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NEW  YORBV  Tileged.    The  OMift  ^lepel  the  idiA-  of  pnvihgB^  and:  at  Am. 
Mfcyy  18^4.    conclusidn,  thojfi  stete  the  very^  caee^  ua4tf  dlscnssioQ,  and 

Bank  of  utica  distixiguish  it  fitmi  the  one  which  they  dacideu  ^  The  mu- 
wJger.  take,'^  say  they^  ^^  was  noC^  inyeluntaryy  .aa.  a  miaaalcuUtittq 
might  be  <^onaideiedy  where-a^  intention,  of .  oonfanning  to. 
the  legal  rule  of'  interest  wae  |Nroved ;  but  a  yohmtaiy  de* 
partiijre  from  the  late.  An  excess  of  interesti  waa  inteDtioQ- 
ally  taken,  upon  a  mistaken  supposition  that*  ban)is  were 
privileged  in  this  respeot'  to  a  certein  extentr  Thia  waa^ 
therefore,  in  the  sense  of  the  law^  a  oomipt  agreement,  for 
ignorance  of  the  law  will  not  excuse/'  But)  it  will  be  aeen, 
by  a  remark  just  before  the  one  quoted^  thi^tistrongaa  that 
case  was,  the  Court  would  not  be  understood^  as.  deoidiog 
that  it  was  oneofusury*  "'How  that  is  in  the  case  at  bar,* 
say  they,  ''we  are  not  called  up^to  decide  at  this  time,  bat 
we  are  all  of  opinipn^  thfit  thedefendant  ia  entitled  to  a  nenr 
trial."  Why  ?  beoausei  aa  will  be  seen  by  the  case,  the 
Jbdge  did  not  submit  the  question  to  the  juiQr ;  sp  that  both 
in  its  reasoning  and  result,  that  case  oomea  to.the  very  poinfc 
fbr  which  we  contend.  The  Cou|t  distingujahed  c^rt^uUy, 
lest  counsel  should  dream  of  a  mistake  being  i|si|riou& 
^  That,''  say  the  Couit,  ^  waa  a  Yohintary  contmc t"  Not  90 
in  the  case  unctereonsideiatinn.  All  businesa  ia  done  in  the 
Utiea  Biftuk  at  7  per  cent  and  the  Cbck  baa  meieiy  disr 
counted  by  an  erroneous  rale^  Them  is.  nothing  about  ibis 
excess  in  the  original  oonloac^  as  these  was  ia  Tk^  Afatna 
Bank  Y.  Butts.  No  terms  are  specifiod ;  evecy  thing  pasaea 
on  in  sitence,  an  dof  C0u«se.  The  Cienk  says^  he  reaeiveA 
the  SIS  09  to  the  Bank,  as  the  discoimt  This  ia  now  conoh 
plained  of  as  erreneoust  buit,  that  does  not  make  ^^  usurious. 
It  was  not  complained  oC,  nor  even  noticed  or  thought  of 
at  the  time.  No  excess  was  understood  to  be  mseived  6x 
(i)  Clmytom'9  ^^e  ksan,  which  is  essential  to  constitute  usury.(i) 

row,  5  R«p.      Buckleff  V.  €hdldhatiki{e\  is  a  stBong  case  that  a  mistake 
(c)  Cro.  Jac.  will  not  anatpunt  to  usury.    In  that  cese,  it  waa  found  by  spor 

^^  cia)  verdiet,  that  the  agreement  was  U>  ksid  £180  for  a  year^ 

at  legal  interest.  The  agreement  was  made  the  23d  of  May^ 
1617,  and  a  bond  was  drawn  by  a  soriTeneiv  dated  tiiat  day^ 
by  which  the  ddidndant  became  fapund  la  pay  £138,  tt|Mm 
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'the  24t1i  of  Maynext  ensuing,  which  soneoflhe  Odtirtid- 
'  lowed  might  refer  to  the  tertie  motith  'of  May  io'  wtaioh  <he  '^^'  ^^^ 
'  bond  wasdated,  which  would  make  itnisroriousif  tmexplain-  Bioibof  vtiva 
ed ;  ''  but  they  all  held,"  says  the  book,  "  although  it  should      ^wImt. 
be  expounded  to  refer  to  May  TSithy  the  same  month  and 
year,  which  is  thenext day,  ad  it  wa^  ibtPfif^cbfs  tOBe^ '(Qro. 
Jac.  M6,)  yet  forasmuch  as  the  agreement  i^lbciildlO'be'lo 
make  the  loan  fbr  a  year,  and  that  ihe  a:toO[MtkC&s  w^fe  ibr 
the  payment  at  the  end  Of  the  year,  atld  by  the  i9eriimnef*8 
mistake  is  made  payable  the  next  day, It  is  not  ustnry  within 
the  statute ;  for  there  was  not  tiny  c6mrpt  agfeeMeat  b^ 
twixt  them,  but  a  true  and  absolute  agreement.^    It  will  be 
seen  also,  by  Wood's  Institutes  of  the  LftWs  of  Bngland^Crf)     (*  P-  ^^ 
'  a  book  remarkably  correct  in  its  definitions,  thatttsury im- 
plies a  gain  by*  contract,  in  con$id!eiiBition  of  the  k)an ; '  Imt 
there  can  be  no  contract  unless  the  subject  is  understood, 
and  the  minds  of  the  parties  meet  upon  the  terms  of  IfaeiiNui. 
In  Iteynolds  v.  Clayton,{e)  Drew,  sergeant,  arguendo^      (e)    Moor 
mentioned  the  case  of  bhe  Becher,  adjudged  in  the  King's  ^^^»  ^^' 
Bench,  who  delivered  wares  of  the  value  of  £100^  and  took 
an  obligation  to  Ire-deliT^r  them  in  one  month,  ot  pHyXlSO 
at, the  end  of  the  year.  Which  was  holden  usury ;   but  the 
Court  replied  that  this  must  depend  upon  the  iiitent  With 
which  the  contract  was  made.    In  Cr&iv  v.  Brown,{f )  judg-     (/)  19  Mod 
ment  was  given  for  the  plaintiff,  on  a  bond,  upon  d^inuyi^  i^Loo^sT"* 
to  a  plea  of  usury,  because  it  was  not  said  that  the  defen* 
daht  was  indebted  to  the  plaintiff  at  time  of  bond  gi^^n,  Or 
that  there  was  an  agreement  to  lend  money  upon  the  usu- 
rious contract ;  and  Rex  v.  W(vrd,{g)  Turner  v.  ERilmeji^k)     (g)  19  Mod 
Dagnall  v.'TryKe,(£)  go  also  upon  the  ground k)f  agreement,  .q!  j.^  ^^^ 
In  Murray  v.  Hardifig,{j )  De  Grey,  0.  J.  enters  itoto  «^'f^lL»J^^'  *  ^ 
commenfary  Upon  the  previbus  cases  which  rehte  to  this  ^^gctinpb 
point,  and  reduces  them  all  to '  flie  question,  whether  the  ^*       «  g. 
contract  be  made  in  good  faith,  and  GoUld^  J.{k)  usesa  llep/869, 3. 
very  strong  expression  'to  the  istoie  purpose.     Within  the    '  ^*^  lA-  865. 
spirit  of  all  these  cases,  if  the  contract  with  the  baiik  was 
bofiajiddf  if  ho  Usury  was  intended,  there- is  no  Usury«*  As 
'  the  Court  reMdrk  in  Buckler  r.  MUterd,{e)  "it^^fepeads     fe)    T*iiti 
upon  the  agreement,  and  the  pdrty  ttiAy'*6#Wiy*  AJ»g^o  '^^'''  ^ 
make  it  a|^r  ther6  Was  lid  dorrUpt's^^Mrnddt." '  ^VhMni- 
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NEW  TORK,  thnrities,  both  ancient  and  modern,  speak  a  language  on  ihia 
May,  1884.    pQ\j^i  too  uniform  and  plain  to  be  mistaken.    To  the  other 
Bank  of  Uttea  authorities,  may  be  added  what  was  said  in  Watkins  t. 
wiar.       Taj/lar.{f) 

In  Jenkins,  (Gent.  2,  case  70,  p,  87,  88,)  it  is  said  that  (he 
Repf  4^^"*^  intent  is  traversable ;  that  an  act  of  parliament  may  make 
▼id.  1  Buiatr.  the  intent  issuable,  and  the  case  of  a  corrupt  loan  under  (he 
statute  of  usury,  is  put  by  way  of  illustration.  If  so,  and 
there  is  any  thing  in  the  maxim,  that  pleading  is  an  index 
to  the  law,  the  corrupt  intent  must  appear.  We  cannot 
know  the  agreement  unless  we  look  at  the  inlonlion.  This 
the  essence  of  every  contract,  as  well  as  of  every  ciinfl. 
There  must  be  a  criminal  intention,  or  there  can  be  no  guilt. 
Upon  any  other  principle,  the  statute  will  operate  as  a  snare, 
in  which  the  artful  and  designing  may  entrap  their  neigh- 
bors, by  setting  up  and  establishing  usury,  where  none  was 
ever  intended. 

4.  Thirty  days  being  called  a  month  in  the  calcuIatioD 
of  the  Clerk,  it  will  be  said  this  gives  an  excess  of  5  days  in 
the  whole ;  but  it  will  be  found,  according  to  our  fouitfa 
point,  that  there  was  no  excess  of  time  in  calculating  for  the 
second  note.    There  wa^  a  full  allowance  on  this  of  three 
calendar  months  and  three  days.    Admitting  that  theie  is  in 
the  other  an  usurious  difference  between  90  days  and  3 
months,  the  objection  has  no  application  to  this  note^  upon 
which  we  are  entitled  to  recover,  the  same  as  if  the  time  had 
been  expressed  in  months  instead  of  days.  If  the  last  note  re- 
ceived in  payment  for  the  second,  be  void  for  usury,  the  sec- 
ond remains  due,  and  we  may  recover  upon  this.    The  au- 
g^^^  ^  thorities  are  abundant,  that  where  a  contract  is  valid  original- 
',  1  H.  ly,  a  security  for  the  money  due  upon  it,  taken  afterwards  but 
.  Skaen,  ^oid  by  the  statute  of  usury,  leaves  the  original  contract  in 
^  ^  full  force  and  effect.(^)  The  second  cannot  be  connected  with 
9  John,  the  first,  which  was  a  distinct  and  independent  contract 
tui  ^^  Each  of  these  notes  are,  in  fact,  a  consideration  for  a  dis- 
"^>     6  lioct  loan. 

M      T.      Ill  CiUlcoit  V.  Walkerf{h)  it  appeared  that  the  plaintiffis  at 

)^»    '  law  acted  as  bankers,  and  at  the  end  of  every  quarter  struck 

a  balance,  in  which  was  included  the  principal  money  ad- 

J  Aaabb  ym^^^  (^  thenii  all  interest  then  due  upon  it,  and  a 


OF  THE  STATE  C»F  NEW  Y0V3L  731 

mission  ot*5  shillings  for  every  £100  advanced :  this  balance  iraw  yorX| 
was,  at  the  end  of  every  quarter,  converted  into  principal,  May,  la^i. 
and  carried  interest ;  this  the  defendant  at  law  contended  to  Btnk  of  Utios 
be  usury,  and  insisted  upon  having  an  injunction  continued  Wac«r. 
against  the  plaintiff's  proceeding  at  law.  The  Court  were 
of  opinion  that  it  was  not  usury  ;  and  they  declared,  that 
^  the  custom  of  the  place  and  the  practice  of  the  parties  be- 
ing to  strike  a  balance  at  these  periods,  brings  it  to  the  case 
of  a  fresh  agreement,  at  the  beginning  of  each  quarter,  to 
lend  the  sum  so  due."  It  will  not,  then,  we  trust,  be  insist- 
ed, that  these  different  discounts  were  all  parts  of  one  con- 
tinued entire  contract ;  for  each  was,  in  fact,  a  new  loan. 
If  the  first  agreement  was  usurious,^  the  Court  will  regard  it 
as  a  nullity,  but  they  will  not  travel  about  to  seek  for  grounds 
of  connecting  it  with  a  subsequent  act,  in  order  to  overthrow 
that  also.  The  second  note  may  well  stand  independent  oi 
the  other.  Every  presumption  should  be  against  usury  or 
other  illegality,  and  in  favor  of  a  contract  entered  into  by 
parties  fully  competent  to  contract  We  do  not  live  in  the 
age  of  the  writ  de  hmretico  c&mburendo.  The  statute  is  to 
receive  its  fair  construction,  and  while  on  the  one  hand,  the 
Court  will  guard  against  the  shifts  and  evasions  by  which 
usurers  may  seek  to  avoid  it,  tliey  will  never  extend  its  pro- 
visions to  an  honest  man  who  has  no  intention  to  violate  it 
The  second  note  was  not  given  in  pursuance  of  any  contract 
at  all,  beyopd  a  bargain  for  a  fair  loan  at  the  time.  The 
preceding  note  cannot  be  called  in  as  a  consideration.  The 
Court  will  not  connect  it  with  the  Second,  unless  this  was 
done  by  the  agreement  of  the  parties.  A  continuation  is 
not  to  be  presumed.  The  second  was  a  distinct  discount  of 
a  new  note. 

6.  But  the  mode  of  calculation  was  correct  If  the  ob- 
jection be  true  as  to  months,  it  is  so  as  to  days.  Who  ever 
heard,  that  in  fractions  of  a  month,  days  are  not  always 
taken  in  ai  ratio  to  30  ?  This  is  the  rule  of  all  mankind,  to 
which  the  Court  may  look  as  to  the  conmion  usage  ;  and  of 
which  they  may  (according  to  the  practice  of  Ld.  Mansfield) 
mform  themselves  at  their  chambers,  by  inquiries  of  bank* 
era.    No  other  rule  ever  prevaled.    Will  the  Court  go  into 
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MwwTtmm,  m  mmiie  #xamijaatiQQt  to  aee  on  which  side  some  small  fruo* 
■fciy,i8»4.    iu)|0,|||(iy  lie  U]ipn.a  cast  of  interest  7    Suj^ose  a  note  dated 
filtnk  tof  iTiiea  ^e  Ist  o£  Febmairyy* and  payable  the  (st  of  Marcbi  on  wfakh 
]|IP^,      a  month's  interest ristaken,  thoi|gh  but  28  days  haye  elaps- 
ed. .  If  you  examine  at. all,  you  must  go  hack  to  the  con- 
txact.    Here  is  jnore  tbsA  7  per  cent    On  a  similar  nole^ 
dated  the  first  of  May,  and  payable  the  fixst  of  June,  and 
ampnth's  interest  taken,  the  fraction  would  be  against  the 
pay^  yet  such  a  difference  .was  never  regarded,  by  any 
luiman  >being.    The  Court  are  palled  upon  to  overturn  a 
practice  which  prevails  tbioughout  the  commercial  world. 
We  agree  tjiat  no  custom  shall  ^control  the  statute  of  usu- 
iry;  .but.it. is. allowed  to  control  as  to  the  manner  of  com- 
putation under  the  statute.    Even  by  the  ni}e  pf  casting  in- 
(t)  Cotmecii'  tecestiu  CbaDoe)ry>  a  little  more  than  7  per  cent,  is  given.(t) 
T*Joh^^Ch.  Such'  is. also  the  rule  of  this  Court    The  triflmg  .fluctu- 
Rep.  17, 18.    ^ions  of  ./,  of  a  day,  or  other  small  fractions  of  time,  be- 
tween debtor  and  creditor,  never  present  the  grave  questu)Q 
.of  usury.    Th^y  rest  on^mere  convenience  of  calculation. 
Perfect,  accujaey  is  unattainable  in  practice.    The  search  is 
.after  the  most  equitable  rule.    Does  not  the  principle  of 
^aloulatiou,.  adopted  by  banks,  give  the  most  equitable  re- 
sult, consistent, with  reaspnable  facility  in  doing  business  of 
this  nature  ? 
Cook^Tnenu     ^uch  a.  practice  is  untouched  by  the  statute  of  osory, 
864.   Neviaon  either  upoij^  th^  principle  of  inistake,  or  the  absence  of  any 
Cor.  Car.  fiSi!  comipt  agreement,  according  .to  the  cases  already  cited  and 
^•^d^ilLl'  ^^^^^  »0)  ^^  upon  the  settled  usages  of  trade  within  the 
303. '   On  t!  ease  of  Fleyer  Y.'Edwards.{k)    The  language  of  Ld.  Hans- 
BL^m^'^iS  ^^^^  ^^  *^  latter  case,  goes  directly  to  the  present  «  What,^ 
Ld.     Lough-  says  his  lordship.(/)  "are  the  terms  of  the  contract?    Are 
BttcltEy      T.  ^^y  ^^y  ^^^  iaQgled  terms  7    So  far  otherwise  that  the 
Ouadhankt      agreeJWttit  barely  cannot  be  called  an  universal  practice; 

Cro.  Jac.  678.  ...  ,  ^    i  i         t     • 

Smith  ^wa-  yet  it  is  the  .general  .practice  .of  the  trade.  It  is  true, 
?*Day'a  Cai  the  use  of  this  practice  will  avail  nothing,  if  meant  as  an 
S68.    Ord  on '^^osion  of  the  statute,  for  usaga  certainly  will  not  protect 

^7'  Cowp.  wury.  ^Bat  it  goes  a  great  way  to  explain  a  transaction; 
^     p^^  and'  in  thiaease  is  stroug  evidence  to  show  that  there  was  no 

(0  Id.  iis.  .intention  to.  coy^r  aJoau  of  money.    Upon  a  ;iice  calcola- 
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lion,  it  will  be  found  that  the  practice  of  the  Bank  in  die-  n»w  yobm^ 
counting  bills,  exceeds  the  rate  of  five  per  cent. ;  for  they    M»y»i^^' 
take  interest  upon  the  whole  sum  for  the  whole  time  the  Bank  of  utici 
bills  run,  but  pay  only  part  of  the  money  by  deducting  the      wafw. 
interest  first;  yet  this  is  not  usury." 


J.  A.  Spencer^  contra.  The  defendants  claim  the  judg* 
ment  of  the  Court  on  the  following  grounds ; 

1.  It  was  usurious  for  the  plaintifis  to  take  interest  for  the 
time  the  first  and  third  notes  had  run,  before  being  discoun- 
ted by  them. 

2.  It  was  usurious  for  them  to  take  interest  on  the  second 
and  third  notes,  when  presented  for  renewal  of  the  first  and 
second  notes,  for  the  time  they  had  already  received  interest 
on  those  former  notes. 

3.  It  was  usttrums  for  them  to  take  interest  in  advance 
for  the  days  of  grace. 

4.  It  was  usurious  for  them  to  take  interest  in  advance 
without  regard  to  the  rules  of  rebate  or  discount. 

6.  It  was  usurious  for  them  to  take  over  seven  per  cent* 
interest  in  advance,  by  shortening  the  year,  thereby  raising 
the  rate. 

On  a  full  development  of  this  case,  it  will  be  seen  that 
there  is  not  only  usury  here,  but  that  the  plaintiffs  have  pur- 
sued a  systematic  course  of  usury  for  a  series  of  ye2urs,  and 
to  an  immense  amount  I  admit  Uie  principle  established 
in  The  Bank  of  Chenango  v.  Curtiss.{fn)  It  is  no  doubt  a  ^n)  19  Jobs 
correct  general  rule,  that  where  the  receipt  of  more  than  7 
per  cent,  is,  by  the  agreement,  to  depend  upon  a  contingency, 
it  is  not  usurious ;  nor  do  I  question  that  the  security  ob- 
jected to  for  usury,  must  be  contaminated  with  it  in  the  out- 
set If  then  pure,  no  subsequent  act  of  usury  can  corrupt 
it.  Another  position  is  conceded ;  that  where  a  security  is 
taken  for  a  loan  pure  in  its  origin,  and  afterwards  an  usurious 
note  is  taken,  as  a  substitute  for  the  first,  the  latter  is  void, 
and  the  first  security  remains  in  full  ibrce.  I  also  admit 
that  to  constitute  usury,  the  excess  must  be  taken  or  con- 
tracted for  intentionally,  with  the  qualification  that  there 
may  be  a  legal  intention  as  contradistinguished  baax  aa 
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navYORK^  aotual  <me.    If  the  iv4iole  bo  matter  of  mste  raktake  ar  m»- 
li»y,  i»i>    ijialoulatioii)  ttie  security  will  not  be  amded.    If  the  faMkt 
lyik  tf  Utioa  ifitend  to  oonfioe  theantetv^s  to  a  ooneot  nrie^  but  bj  a  new 
^^^       «m)f  in  adding)  substnoting)  fto.,  viore  is  received  or  iDdt 
its  way  into  the  contract,  thia  wiH  not  vitiate  it.    So  ef  a 
mistake  iu  counting  money,  as  calling  a  6  dollar  bill  3  doilan^ 
asd  thns  nceiTiog  Z  dollars  earcesa    There  can  be  no  dis- 
pute about  such  mistakes^    They  are  not  usury,  per  se. 

With  these  coBcessicms,  we  have  very  nearly  dispoaed  of 
aH  the  cases  which  have  been  quoted ;  and  if  we  camet 
distinguish  our  cause  from  them,  we  cannot,  with  any 
.  eeiifideiice,  ask  a  judgment  fbr  the  defendant 

The  amount  involved  in  tliedecisioii  here^  is  a  mere  trifla 
when  oompared  with  thoocmasqiiencee  which  are  to  ibtlow 
it  In  the  latter  point  of  view,  the  question  is  no  less  ffaan 
wliether  this  conqNiny  are  by  their  charter  absolved  fiom 
those  legal  restraints  which  bind  individuals,  whether  they 
iMive  a  right  to  rise  above  the  laws  of  usury,  and  take  what 
(ft)  6e«.  35.  interest  they  please^  In  the  very  act  cveating  them,(n)  diey 
ih  64,  ■.  &  ^^  plao^d  in  a  situatioii  subonlinats  to  the  laws  of  this  stale 
and  of  the  United  States ;  and  tthe  rate  of  interest  is  decland 
only  as  to  notes  at  60  days.  They  are  then  subject  to  die 
statute  of  usury w 

This  was  aocoDdmodation  paper,  oae  note  being  lecefved 
in  substitutioB  Ibr  aaothei^  in  the  ordinary  course  of  bank 
business.    The  whole  was  one  continued  transacti<»i,  Hke 
17  T.A«  *^  ^  PotoM  V.  Waien  /(o)  the  ad  and  3d  notes  being 
175!  mere  renewals  c^  the  1st  and  3d ;  and  it  follows  upon  one 

of  the  principles  conceded  in  the  arginnent,  that  if  the  first 
note  was  void,  the  oibers  are  equally  ss. 

1.  As  to  the  first  and  last  notes,  they  were  both  diseem- 
ted  after  their  lespeetivie  date^w  We  ask,  then,  what  right 
had  the  pLaintiA  to.  demand  intoest  for  As  time  whidi  As 
Mtos  had  abeady  runt  If  it  was*  vswrious  to  raoeive  an 
6XOS8S  of  interest  for  80  days,  or  for  a  longer  term,  it  was 
eqoaliy  so  to  receive  k  fer  one  day  as  On  the  last  nots^  or  3 
days  as  on  the  first  Tb»  Mithorities  establish  beyond  aO 
question)  that  an  accommodation  note,  discounted  aC  msse 
Hiaft  the  usual  rata-ofiatsiest^  isnspaow8<   b  JIfaiiis  t.  21ff 
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Cdmmtoshn  Gwytf»ty^>3pe»eer,  J.  in  dehrcting  Ihe  ^fm^  trnwrwrn^ 

ion  of  Ae  Gwwt,  mjS)  **I  laka  k to  he  cln^  AtX  if  •  bill   '^  ^^^ 

or  mie  be  ttade  ibr  the  pai^pOBe  of  rftauig  ntemej  upea  i^  B«ih  <tf  Vjim 

andlil  ie  tfiecounftei  ae  a  M^mt  pfeaiiiiflitbaii  ibe  legal  rate      ^^^ 

of  lAleNet,  a»A  where  nocie  of  the  psztieB  ivhose  natnes  aee 

oe  it  Ofttt^  ee  between  ilemsebree,  niakilaia  a  suit  on  the  UU  Jfl  ^^^^^ 

wheti  it  beeeoiee  nitttum,  pvoridfed  it  had  not  bee»  dieeouok 

ted^  that  theft  eodb  difloauothig  of  the  Ull  woidd  be  ueujdeiMV 

atid  the  btil  weiiid  be  roid.^    The  sMne  po«Bt  i^  deeidad  hi 

PouM  V.  Wati$rs^{^)  and  Beunei  t.  JBmiA4f)    WUl  ihie     (9)  n  John. 

alee  be  peten  Ihe^  grouiid  of  vmntesitieBal  «nror  9  Thebu8»-     (r)i5Joha 

Bese  was  dene  by  a  Cleric  of  liie  bank,  an  ot&oet  whe^  i  ^p-  ^^ 

belief^y  je  eeldom  feimd  to  eiietake  a  day. 

3.  Thje  was  eMier  a  ealcah&tion  of  inteiest  on  the  fink 
and  test  notee,  tar  a  time  wiiich  they  had  aheady  run,  etf 
(fspatk  the  principle  that  Ihe  whole  was  a  continued  traosao* 
fioD)  it  was  doing  wiiat  is  equin^alent  tor  the  otgeetbn  ki  the 
first  point,  by  taking,  mlereet  en  the  2d  and  8d  notoe  when 
presented  for  renewal,  for  the  ti«ae  the  bank  had  already  re- 
ceived interest  on  Ihe  two^preeedng  nortes.  The  Sd  note  was 
pneeented  at  tike  end  of  87  days,  feom  the  time  the  first  Was 
presented.  Upon  this  9d  note,  they  take  90  days  ioteiest, 
having  before  taken  interest  fax  ibe  Bseam  time  on  the  fisst 
Had  the  second  note  been  presented  at  a  different  institu- 
tion, it  wootd  h«ve  besn  another  thing ;  but  hoe  they 
were  entitled  to  nothing  but  the  legak  discount  fer  the  tisM 
which  run  on  in  the  course  of  these  renewals.  What  au- 
Oiority  bad  they  thus  to  receive  14  percent,  fer  several  days 
of  that  time  7  Will  the  Court  screen  them  by  calling  the 
second  note  a  new  loan  ?  It  is  plainly  but  a  oontinualion  of 
the  former,  and  nothing  less  than  14  per  oent^  for  a  pavt  of 
the  time.    So  as  to  the  3d  note. 

3*  t  have  net  been  able  to  find*  an  adjudged  c«Be  m  which 
iDteiest  is  allowed  fer  the  three  days  of  grace.  These  aie 
matter  of  grace  or  indulgence  to  thedofendaiit.  Blachstone 
«y s  that  our  sturdy  ance8toi9  would  not  subiut  to  be  holden 
pomctllioosly  to  the  pieoisa  day  of  paymeitf ;  they  oould 
no^  be  turned  so  shortly  lonnci^  and,  tfaaidbxe^  these  days 
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NEW  YORK,  were  aIlowed.(r)    It  is  true  that  in  Brown  v.  BdrraJmJif) 

May,  1824.    -^  ^^  decided  tliat  a  suit  could  not  be  commenced  till  after 

Bank  of  Utiea  these  days  had  expired ;  and  Lord  Kenyon  intimates  thai  in- 

Wager.      terest  may  be  claimed  for  them ;  but  if  this  be  admitted,  it 

does  not  follow  that  it  may  be  taken  in  advance.    Suimose 

(r)  3        BL 

Com.d77,S7&  &'  ^^^  ^^  ^  ^7^  ^^^  interest ;  and  that  on  the  30th  day, 
W  4  T.^  R.  the  maker  should  tender  the  whole  sum  due,  coiild  die 
payee  refuse,  unless  interest  were  also  tendered  for  three 
additional  days  ?  If  the  payee  could  not  force  the  days  of 
grace  upon  the  maker,  he  cannot  exact  interest  There  ii 
no  case  upon  this  question,  except  Brown  v.  Harraden,  and 
there  the  remark  of  Ld.  Kenyon  was  entirely  obiter^  wu^ 
made  after  he  had  disposed  of  the  only  real  question  in  the 
(0  1  B  &  cause.  Nothing  is  said  of  this  in  Hammett  v.  YeaJ^t)  where 
in  other  respects  the  calculations  were  extremely  nice  to 
make  out  usury.  AU  the  elementary  writers  who  assert 
that  interest  may  be  claimed  for  the  days  of  giacei  refer  to 
what  was  siid  in  Brown  v.  Harraden, 

4.  We  are  aware  that  the  Mamhaitan  Company  ▼  (h- 
ffood^  relied  on  by  the  plaintiflV  counsel,  does  decide  that 
taking  the  interest  in  advance  is  not  usurious.  Que  word 
as  to  this  case.  It  is  new.  No  other  decision  has  beoi 
made  directly  on  this  question. 

[  Woodworthf  J.  It  is,  notwithstanding,  an  authority  bete 
by  which  we  are  bound.] 

Spencer.    A  writ  of  error  is  brought  in  that  canae. 

[  Woodworthf  J.  That  makes  no  difference.  The  deci- 
sion is  in  point ;  and,  till  reversed,  we  must  abide  by  it.] 

[Sutherlafid,  J.  There  is  but  one  way  of  questioning 
our  opinions  upon  a  point  directly  involved  in  the  cause  de- 
cided. Tliat  is  by  bringing  a  writ  of  error.  If  we  sit  to 
hear  them  questioned  in  this  Court,  there  is  nothing  settled 
by  any  decision  which  we  can  make.  On  a  point  inciden- 
tally decided,  it  might  be  different] 
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Spencer.    It  was  necessary  to  raise  the  point  here  in  or*  nb  w  york; 
der  to  avail  ourselyes  of.it  upon  error,  should  the  Court  be    May,  1834. 

against  us.  \  Bank  of  Utioa 

T. 

[Savage^  Ch.  J.  Tou  are  undoubtedly  right  in  raising 
the  question,  but  a  majority  of  the  Court  are  decidedly  against 
hearing  it  argued.] 

Spencer  proceeded  to  the  6th  point  - 

6.  This  relates  to  the  question  of  intention,  and  the  force 
of  usage.    If  one,  on  loaning  money,  take  more  than  7  per 
cent,  at  the  time  of  the  loan,  the  law  will  fix  the  intent.  The 
bank  clerk  says,  that  Hunt,  the  cashier,  ordered  him  to  dis- 
continue the  calendar  year,  and  calculate  by  the  rule  adopt- 
ed in  relation  to  these  notes ;  and  that  he  had  done  so  ever 
since  he  came  into  the  institution.    Was  either  the^cashier  or 
the  clerk  ignorant  of  the  consequences  which  would  follow? 
The  almanac  is  a  part  of  the  law  of  the  Iand,(tt)  and  every     («)  Domnm 
one  will  be  presumed  to  understand  it.    If  the  conventional  ^^Mod.^' 
standard  take  more  than  7  per  cent  the  law  will  imply  in-  ^^^^  ^  ^ 
tention  and  corruption.    A  loan  is  for  a  year's  per  cent  or  ^^jbiw,    id. 
more,  or  less.    The  parts  of  a  year  are  in  question.    The  sta-  ^*   ??' »  ^^ 

.  mm  IlOtty  Ca  J. 

tute  does  not  mention  months,  or  any  term  short  of  a  year. 
It  speaks  of  a  loan  for  a  year,  or,  a  longer  or  shorter  time. 
The  necessity  of  resorting  to  months,  upon  principles  of 
convenience  is  denied.  The  legislature  knew  that  interest 
could  be  computed  by  years  and  days  with  perfect  ease. 
Why  then  resort  to  months?  The  answer  given  by  the 
plaintifls  is,  that  they  have  been  guilty  of  taking,  interest  in 
this  manner  for  more  than  10  years,  and  that  their  neighbors 
are  as  guilty  as  they  are. 

In  Marsh  v.  MartindaU,  Ld.  Alvanley,  Ch.  J.  gave  his 
opinion,  in  teims,  "  that  if  a  man  agree  to  take  more  than  6 
per  cent  for  the  forbearance  of  money,  the  law  declares  that 
such  an  agreement  is  corrupt,  within  the  statute  of  Anne, 
whether  the  party  thought,  at  the  time,  that  he  was  acting 
contrary  to  the  statute  or  not."  That  case  was  a  bill  of  ex- 
change for  £5000,  for  which  a  bond  was  substituted,  pay- 
able at  3  years,  and  £760,  the  precise  legal  interest,  was 
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Ksir  YORir,  fakeo  in  admaee.    Ail  the  poiiita  imiuk  ware  miterial  to 
^"y>  ^^^    tfie  presmt  case.    Tbe  fiist  was,  that  taking  iatemt  in  «&> 

Bank  of  Uttea  vance  is  usury :  2.  That  taking  more  than  legal  inteKfltea 
Wurer.  ^  ^^^'^i  ^^  ^'^Y  ^^'^^  ^  usury :  and  3.  That  this  is  a  questioD 
of  lav.  '^  And  though  (says  tha  Ob.  Jusfice)  Ihe  jury  have 
Iboiid  Ihat  Sir  Clniiss  Manah  did  not  Ibitik  Ifaal  he  was  ac^ 
contrary  to  law,  there  is  nothing  in  that  fiodiBf  to  pvevent 
us  from  examining  the  transaction,  and  declaring  it  to  be 
corrupt,  if  it  appear  i»9tM  t^besoin  pmmi  rf  lm»  widiout 
•ending  the  ease  back  toa  jury  lo  find  Ae  emtnpHoo/' 

The  eustem  Yeliad  on  mnt  be  very  limited  The  Coort 
wiM  see,  by  an  examination  of  our  bank  chailers,  VhmX  thef 
ttpe  Mffely  authoriaed  to  take  more  flian  6  per  oeat.  iateieil 
TMs  usage  eoidd  not  have  existBd  any  wfaeie  k>  the  sitti^ 
till  this  bank  was  diartered^  IS  or  U  yeata  ago,  Tha  Msoge 
of  riiortenlng  months,  &c.,  mnat  have  been  coefioed,  befiwt 
this  to  discounts  at  6  per  cent  wiiidi  would  not  baT«  reach- 
ed the  worn  allowed  by  the  statute  of  usury.  There  is,  then, 
no  usage  to  influence  the  ease. 

But  if  theve  were  usage,  I  deny  its  force  when  aet  19  lo 
control  the  statute  of  nrary.  I  do  this  00  the  authority  of 
(«)  16  J»tm  Dunham  v.  Otmld^v)  decided  by  the  Court  of  &rora^  in 
which  ^  late  Ohanceilor  examines  aU  the  cases  upon  this 
point,  and  sliows  that  tfiey  rest  upon  distinct  principlea.  Sup- 
pose a  loan  of  $1000,  at  3  years ;  and  8  sepamta  noCes^  at  S 
years,  given  simultaneously  for  the  interest,  these  Ifaiee  notes 
also  drawing  interest    This  transaction  is  reached,  exactly, 

'  (t»)  9  Maat.  ^P^  banking  principles.   Such  was  the  case  of  the  BatJt  9f 

lUp.  49.  Jdaine  V.  Suii3.{w)    f  10,000  were  loaned--4000  for  2 

years,  aadv€000  for  3  yeara— and  small  notes,  dated  at  the 
same  time,  and  payable  at  3  years,  were  taken  on  interest  to 
iecurs  each  accruing  years'  interest  upon  the  laife  netes 
This  was  holden  usurious ;  and  the  Ooiurt  adopt  the  aensihk 
distinction  between  a  mere  miscideulation,  and  an  ioteotion 
to  compute  by  a  usurious  rule.  Have  the  plainti&  shown 
any  mistake*  in  their  arithmetioal  calculations  ?  No.  They 
understand  themselves  perfectly.  They  are  right  through- 
tNii^  in  fimoiions  of  yeara^  moathspfo^  and  the  rasulliscQr 
recu    I  hope  tba  Oourt  will  keep  la  view  the  diflfarsBoe  ha 
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tvreeB  a  mere  mistake  ef  a  figure,  a  miaealcatotifn,  a«d  IIm  tmwiwifl^ 
▼olttHtary  appKcaikm  ef  agiietahott  ttile*    In  the  latter  caa^    ^^^^^^ 
it  18  ueury.    It  caBiM)t  l)e  excused  by  the  force  of  ueage^  or  B«iii^0f  Uiioa 
aay  other  preienoe.    Suppeae  tbe  meichaata  of  a  <»ty  should      w«^ 
all  lighten  their  weighlS}  and  eoniracl  llieir  yards,  eoald 
they  shelter  themselves  udder  this  usage^  of  their  owA  crea^ 
tion,  from  the  penalties  iulieted  f<ir  sellifig  by  false  vreigfata 
and  measures  ? 

The  agreement  may  be  perfectly  pure ;  yet  if  mofre  be  tar 
ken  than  7  per  cent  as  a  premium  for  the  loan,  by  force  of 
any  pretended  rule  or  cuatom,  it  is  ▼ord*(ar)  («)   FUk^f 

If  the  bank  ret«dned  mora  than  7  pw  cQut.  knowingly,  it  Donrif^'^ 
was  usury,  though  Wager  did  dot  know  it    It  is  encH^h  Com.      Dig 
that  the  party  who  stakes  the  loan  undenrtands  the  euhh    '*^'  ^ 
ject.    The  authority  to  the  i^nt  was,  to  pay  what  was 
demanded  upon  the  third  note*     This  was  dona     Thd 
bank  demanded  $18  09^  and  it  was  paid  aeeordingly.    The 
agent  meets  the  propositien  made  by  the  bank.    Usury 
nerer  could  be  reached,  if  the  coumel  are  dk>wed  to  refine 
away  this  case  by  saying  that  the  bank  acted  without  an 
usurious  intent    It  might  a^  well  be  said  ihey  could  have 
no  criminal  intentioui  becftuse  (being  a  iorpcNration)  they 
badnosouL 

E.  Griffin^  (same  side.)  It  will  be  recollected,  that  the 
sum  of  $18  09,  was  taken  fear  interest  en/y.  Here,  then,  is 
a  case  whefe  an  incorporatiofi,  created  for  the  piu-pose  of 
loaning  money,  and  sul^t^  like  an  individual,  to  the  ope« 
ration  of  the  statute  to  prevent  usury,  have  thought  proper, 
driiberately,  intentionally,  and  for  years,  to  take  over  seven 
per  cent  per  annum*  One  would  suppose,  that  the  bare 
statensetit  of  facts  would  be  a  sufficient  answer  to  all  that 
has  been^  or  can  be  said  in  justification  of  the  practice  adopt* 
ed  by  the  plaintiffs^ 

The  statute  of  usury  declares,(y)  "  that  no  person  or  per*     . .  ^  n^  •  • 
sons,  whoiinsoefer,  shbU  hereafter  take^  directly  or  indirset-  64,  ■.  iO. 
ly,  for  the  loan  of  My  moneys,  d^ci^  above  the  value  of  £7| 
for  the  forbearance  of  £100  for  one  year ;  and  so  after  thi4 
mte,  for  a  greater  or  kssist  suin,  or  for  &  leHger  or  sbeiWr 
time.''    All  notes,  d^^  for  Ifaii  payment  of  any  principal  «r 
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NBVTORK,  money  lent,  &;c.,  are,  by  the  same  action  declared  ntieily 
May,  1824    ^^jj     That  the  plaintifb  have  taken  more  than  at  the  rate 

Bank  of  Utka  of  £7  in  the  hundred,  for  the  loan,  is  proved  by  their  ovn 
Wuer.  clerk,  who  was  instructed,  by  the  cashier  of  the  institution, 
to  receive  it.  It  further  appears,  that  they  have  taken  in- 
terest in  the  same  way  for  more  than  nine  years.  The  sta- 
tute  declares  the  note  void  ;  and  it  would  seem  as  though 
this  Court  had  little  else  to  do,  except  to  permit  the  will  of 
the  legislature  to  have  its  effect 

I  will,  however,  proceed  to  examine  the  grounds  relied 
upon  by  the  plaintiffs'  counsel,  in  justification  of  taking  over 
seven  per  cent,  per  annum  for  interest  It  is  said  that  there 
is  no  carmpi  €igreement.  In  the  first  section  of  the  statute, 
and  which  is  the  section  declaring  the  notes,  &a^  void,  no- 
thing is  said  about  a  corrupt  agreement  The  words  are,  that 
''  no  person  or  persons  whomsoever  shall  take  directly  or  in- 
directly." One  would  suppose,  from  the  words  used,  that 
if  a  person  should  intentionally  t^e  far  interest  over  sc^ieD. 
per  cent  the  statute  would  be  violated,  and  the  security  void. 
If  it  was  taken  through  mistake,  by  which  I  mean  a  mis- 
take of  the  fact,  I  should  certainly  not  consider  the  statute 
violated.  But  if  intentionally  taken,  the  note  is  either  vcKd, 
or  the  statute  for  the  prevention  of  usury  is  a  dead  letter. 
The  will  of  the  legislature  is  nothing.  The  idea  of  the  ne* 
oessity  of  our  proving  a  corrupt  agreement,  which  is  so  em- 
phatically required  of  us,  is  derived  from  the  English  deci- 
sions, which  are  mere  expositions  of  the  statute  of  Henry  the 
8th.  A  short  examination  of  the  English  statutes  oC  usury, 
and  a  comparison  of  them  with  our  own,  will  furnish  a  suf- 
ficent  reason  for  declaring  those  decisions  inapplicable  here 
though  I  do  not  wish  to  be  understood  as  admitting,  that  the 
manner  of  taking  the  interest,  in  this  case,  does  not  fumidb 
what  the  Court  will  feel  itself  bound  to  consider  as  conclu- 
sive evidence  of  a  corrupt  agreement,  if  any  such  evidence 
were  necessary. 

The  statute  of  Henry  the  8th,  which  is  the  foundation  of  all 
the  statutes  against  usury,  and  repealed  all  former  acts,  com- 
mences with  these  words :  ^  no  person,  by  way  of  corrupt 
bargain^  &c.,  shall  take,  Ac."  Hie  statute  of  21  Jac.  1,  and 
12  Car.  2,  were  passed  with  a  view  of  reducitiff  the  rate  of  in- 
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terest,  le£.vingthe  statute  of  Henry  the  8th,  in  all  other  res-  newyorb, 
pects,  in  full  force.  The  statute  of  Anne  reduces  the  rate  to  ^^7'  ^^^ 
6  per  cent,  and  declares  the  contracts  and  securities  for  more  Bank  of  Utic^. 
void.  These  statutes  being  all  in  pari  materia^  are  to  be  Wager. 
construed  together ;  and,  therefore,  it  is  necessary,  under  the 
English  statutes,  that  there  should  be  a  corrupt  agreement. 
Our  statute  says,  "  If  any  person  shall  take  directly  or  in- 
directly,'' without  saying,  by  way  of  corrupt  bargain,  "  the 
security  shall  be  void."  The  English  decisions  on  the  sta- 
tute of  Henry  the  8th,  are  therefore  inapplicable,  owing  to  the 
manifest  difference  of  language  used  in  the  two  statutes.  It 
may  be  urged,  that  this  construction  includes  the  man  who 
takes  over  7  per  cent  by  mistake.  I  answer  no ;  for  the 
man  who  receives  over  7  per  cent,  not  knowing  that  he  does 
so  receive,  is  not  within  the  statute.  The  taking  within  the 
statute  is  an  act  of  the  will  as  well  as  the  hand.  It  is  not 
necessary  that  one  should  agree  to  give,  and  another  tq  take 
over  7  per  cent  to  make  the  security  void.  I  put  a  case ; 
suppose  a  person,  about  to  discount  a  note,  should  calculate 
interest  or  discount  at  8  per  cent ;  the  borrower  not  know- 
ing the  manner  of  calculating,  but  supposing  that  the  inte- 
rest was  calculated  at  7  per  cent  takes  the  money,  deduc- 
ting this  discount  Is  not  this  usurious  ?  *  Is  not  the  secu- 
rity void,  by  the  first  section  of  the  statute  ?  Would  it  be  any 
answer  to  the  defence  of  usury,  that  the  borrower  did 
not  agree  to  pay  the  8  per  cent  ?  that  there  was  no  corrupt 
agreement;  and,^ therefore,  that  the  security  was  not  void, 
but  good?  Would  it  lie  in  the  mouth  of  the  lender  to  say 
to  the  borrower,  "  True,  sir,  I  took  for  the  loan  of  my  mo- 
ney over  7  per  cent  but  you  did  know  it  at  the  time ;  there- 
fore you  did  not  agree  to  pay  over  7  per  cent  and,  therefore, 
my  security  is  good  ?"  This  is,  in  substance,  the  language 
of  those  who  would  urge  the  necessity  of  our  proving  a  cor- 
rupt agreement,  for  the  purpose  of  making  the  security  void. 
According  to  this,  ^  if  the  borrower  had  known  the  fact,  that 
that  he  was  paying  over  7  per  cent  then  the  security  would 
be  void  ;  but  becai|^  the  lender  had  taken  the  excess  in  a 
secret  manner,  the  transaction  is  not  corrupt,  and  the  seen* 
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NBV  YORX^  tity  18  good.    But  does  not  die  banower  agree  to  fay  Ae 
^^'^^^    ttiury?    He  agrees  to  pay,  and  does  pay  tl^  sum  deBBandibi 

BaiJiaf  UtiM  for  inteiest.  Is  not  here,  then,  an  agreement  on  the  part  of 
Wuw  ^  borrower  as  weU  as  the  lender,  provided  any  such  ag« 
leement  was  necessary  7  If  I  am  tiot  correct,  the  lender  is 
pennitted  to  say  to  the  borrower^  "  because  the  corruption 
is  all  on  my  side;  because  I  haveclaiidestinely  taken  fiwn 
you  over  7  per  cent ;  therefore  I  am  to  be  put  in  a  better 
situation  than  I  oould  have  been,  provided  I  had  aeted  open- 
ly and  fairly."  The  plaintiSs  appear  with  an  ill  grace  to 
allege  the  ignorance  of  the  borrower.  Whether  he  was  ig- 
norant that  the  plaintiffs  were  taking  over  7  per  cent  does 
not  appear,  and  the  plaintifis  can  never  be  permitted  to 
make  the  allegation* 

It  has  been  said,  that  the  bank  did  not  intend  to  violate 
the  statute  of  usury,  and,  therefore,  the  security  is  not  void. 
If  a  bank,  or  an  individual,  will  adopt  a  mode  ^ealculaiwg 
interest  by  which  they  get  over  7  per  cent  tlicy  can  never 
allege  a  want  of  intent^  on  their  part,  to  violate  the  etatnik 
If  they  will  adopt  a  mode  of  ealeulaiinff  interest  which  is 
illegal,  they  must  be  responsible  for  the  consequences  ;  fix 
ignorance  of  law  will  excuse  no  man.  The  very  adoplioD 
of  such  a  mode  is,  in  law  and  in  fact,  evidence,  and  that 
oouclusive  too,  of  an  intention  to  violate  the  statute,  as  wiell 
as  of  a  corrupt  agreement 
I  refer  the  Court  to  the  Bank  qfJUiaine  v.  BiUtslz)  for  the 

Rep^^  ^^'^  purpose  of  showing  what  was  there  regarded  as  oonclusiva 
evidence  of  a  cornipt  agraement  The  defence  in  that  caae, 
was  usury ;  and  the  pUintffs  put  their  right  to  take  themiB 
which  they  had  received  £»  interest  on  the  usage  of 
banks.  Sewall  J%  conclodes  his  opinion  in  these  words : 
^  It  is  probable,  that  in  this  case,  thers  was  no  intmtkMisl 
deviation  on  the  part  of  the  bank,  but  a  mistake  of  ibeii 
right  This,  however,  is  a  ooosideration  which  nrast  not  in* 
fluenoe  our  decision.  The  mistake  was  not  involuntary,  as 
a  miscalculation  might  be  considered  when  an  intentian  of 
e(mf<»ming  to  the  legal  rule  of  intero^  was  proved,  bstt  a 
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Tohmlaiy  departmre  from  tlie  rate.    An  fxe^es  ef  ii«lere8l  nbwyobk, 

WB9  aitentionallf  tfdcen,  upon  a  miatakeB  suppositHMi  (faAt   ^^*  ^^^ 

banks  were  privileged,  in  this  respect,  to  aceit«ui  exle«t.  BMk«of 

lUs  was,  tbepsfore^  in  the  sense  sf  the  Iws  m  corrupt      Wagw^ 

tiffreement ;  for  ignorance  of  law  wUl  not  excuse."    It  is 

difficult  to  imcigifle  «xpfessietie  more  applicable  to  the  case 

at  bar.    They  ave  ooQcliu»i?e  against  the  plaiotiffa    It  is 

difficult  10  conceive  ivow  the  plaittlifis  ooiild  be  mislakeB. 

Yet  if  mislakenp  it  was  a  ntislake  of  the  law,  which  eaneiD' 

dise  no  Bian,    In  the  sense  sf  the  hns^  tks  takings  under 

suck  cireumsimneeSi  was  esrntpi.    The  opinion  in  the  ease 

of  the  Bmnk  of  Maine  ▼.  BuUs^  was  given  upon  solemn  ar* 

gament,  bj  a  Court  of  Ihe  first  vespectabtlity,  and  although 

not  binding  as  autbortty;  is  ontiilud^  considering  the  enainent 

legal  acqniretoeacs  ef  the  members  eompoeing  that  Courts  to 

great  consideration  and  respect    The  aniount  in  eontiD* 

Tersy  was  sufficient  to  indttee  that  Court  to  consider  weM 

the  grounds  of  their  decision.    The  opinion  of  the  Conrt,  in 

that  case,  undoubtedly  received  the  smiction  of  the  then 

Chief  Justice  of  that  Comrt,  who  has  justly  been  styled  the 

Uansfietd  of  America. 

The  maxim,  iffnsrxmiia  tegis  nsminem  estusaif  Is  founds 
ed  in  the  clearest  leasoiii  and  the  most  evjdeni  fleoeseily« 
Civil  society  could  not  possibly  exist  wilhoMt  it.  If  igno« 
ranee  could  be  alleged  in  justification?  ^  in  exense  for  tbo 
violation  of  a  law  of  general  applioation,  civil  society  would 
be  at  an  end«  l^is  maxim  is  equally  applicable  to  cfiasi- 
nal  as  to  civil  jurlsprudenee*  Blackstone  saysXci)  if  a  man  ^  Jf >^^  ^ 
thinks  that  he  has  a  right  to  kill  an  exeommunicaled  per* 
son,  and  does  kill  him,  he  is  gnilty  of  imiider ;  for  igtKNraaoe 
of  law  can  never  be  alleged  as  an  excuse,  even  in  a  criiminal 
proceeding.  The  intentbn  to  kill  was  not  move  evident  in 
Ihe  case  put  by  Biaekstone^  than  the  intention,  on  the  part 
of  the  bank,  to  take  this  interest.  If  the  aliegatkni  of  igao* 
ranee  could  not  avail,  in  the  ease  of  munier,  a  fsriieri^  il 
ought  not  In  the  ease  of  usury.  The  plaintift  in  this  oaaa 
intended  to  do  every  thing  which  the  law  makes  necessary 
to  eonstituts  the  offence  of  nsury,  and  yet  allege  their  iono- 
oence*  They  intended  to  get  over  T  par  cent  for  interest  Ok 
4ieif  loans,  and  than  pfoioct  themselvea  by  an  allegailDiii 
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KEWTORB,  that  they  iid  not  intend  to  be  guilty  of  usury.    If  such  |n» 

May,  1884    ^jj^g  ^^n  avail  them,  the  whole  system  of  legal  govem- 

Bank  of  Utioa  ment  is  subverted. 

Wagar.'  Usury  or  not,  say  the  plaintiffs'  counsel,  is  a  question  of 

intent.  In  this  we  agree.  How  is  this  intent  to  be  ascer- 
tained ?  Did  the  lender  intend  to  take  over  7  per  cent,  for 
interest  ?  is  the  inquiiry,  in  all  cases.  If  he  did,  then  is  there 
an  end  to  the  question  of  usury.  This  is  a  matter  of  fact,  to 
be  submitted  to  a  jury,  and  if  the  jury  find  that  the  excess 
was  taken  for  interest,  the  security  is  void.  If  they  find  that 
the  excess  can  fairly  be  referred,  in  the  transaction,  to  some- 
thing else  besides  interest,  then  the  security  is  not  void,  be- 
cause over  7  per  cent,  has  not  been  taken  for  interesL    It  is 

^  proved,  in  this  case,  that  it  was,  and  that,  too,  intentionally  ; 

and  the  only  question  is,  whether  such  an  act  is  usury  ? 
This  is  a  question  of  law ;  or,  in  other  words,  what  does  the 
statute  to  prevent  usury  say  a  man  may  take  for  the  forbear- 
ance of  a  loan  of  money  ? 
(I)  1  Boa  &  In  Hammett  v.  Yea^ijk)  the  question  was,  whether  the 
transaction  was  usurious.  The  lender  had  gotten  more 
'  than  at  the  rate  of  6  per  cent,  and  whether  the  excsess  was 
to  be  called  interest,  or  whether  it  could  be  fairly  referred  to 
something  else,  as  remittance,  was  the  question.  The  Chief 
Justice  commences  by  saying,  ^  I  will  begin  with  stating  my 
assent  to  the  proposition,  that  when  a  party  on  a  contract  for 
a  loan  intentionally  takes  over  6  per  cent  per  annum  for 
the  forbearance  of  that  loan,  he  is  guilty  of  usury.  But  I 
add  to  this  the  further  proposition,  tllat  whether  more  than 
6  per  cent  is  intentionally  taken  upon  any  contract  for  such 
forbearance,  is  a  mere  question  of  fact  for  the  consideration 
of  the  jury,  and  must  always  be  collected  from  the  whole 
transaction,  as  it  passed  between  the  parties.''  If  the  jury 
had  found  that  over  6  per  cent,  vms  intentionally  taken  for 
interest,  then,  according  the  opinion  of  Chief  Justice  Eyre, 
the  transaction  would  have  been  usurious.  Now  the  very 
fiict  which  it  was  necessary  there  for  the  jury  to  find,  is  here 
proved  by  the  clerk  of  the  bank. 

Will  it  be  pretended,  that  the  plaintiflb  have  not  intention- 
ally taken  this  S18  09,  when  it  is  proved  that  they  have  been 
in  the  habit  of  taking  interest  in  the  same  way,  upon  all 
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their  discounts,  since  1812 ;  and  when  all  the  calculations  irsw  to&K| 
have  been  nuide  according  to  the  directions  of  their  cashier?    May,  isat 
Will  it  be  pretended,  that  any  part  of  this  $18  09  is  refeni-  Buik  of  Utka 
ble  to  any  thing  else  besides  interest,  when  their  clerk  swears      Wagw 
that  it  was  taken  for  interest,  and  when,  on  the  trial,  they 
contended  that  they  had  a  right  to  take  this  sum  as  interest  2 
Chief  Justice  Eyre  goes  on  to  say,  "  If  there  be  any  over- 
plus after  the  5  per  cent  taken  for  discount,  whether  this 
overplus  be  referrible  to  some  lawful  collateral  consideration 
or  not,  is  a  question  of  fact  for  the  jury."    In  this  case  the 
Court  considered  the  discounting  of  the  bills,  and  the  re- 
mittance of  the  money,  as  separate  and  distinct  transac- 
tions ;  that  is,  the  6  per  cent  is  paid  the  banker  as  discount, 
and  the  excess  as  a  compensation  for  the  remittance  oi  the 
money  to  London  >  and,  therefore  the  transaction  was  not 
usurious. 

Marsh  v.  Martindale,{c)  In  this  case  the  jury  found,  ^  (e)^3  B.  Si 
that  the  plaintifik  did^iot  intend  to  be  guilty  of  usury.  Lord 
Alvanley,  Ch.  J.  says,  '<  I  stated  to  the  jury,  that  if  a  man 
agree  to  take  over  5  per  cent  for  the  forbearance  of  money, 
the  law  declares  such  an  agreement  corrupt,  within  the 
meaning  of  the  statute  of  Anne,irAe/A6r  the  party  thought^ 
at  the  time^  thai  he  was  taking  usury  or  not.  The  finding 
of  the  jury  does  not  prevent  the  Court  from  inquiring  into 
the  transaction,  and  declaring  it  corrupt,  if  it  be  so  in  point 
of  fact"  In  this  case  the  Court,  believing  the  transaction 
usurious,  pronounced  it  so^  contrary  to  the  finding  of  the 
jury.  According  to  the  opinion  in  this  case,  it  is  of  little 
consequence  what  the  lender  thought  about  the  purity  of 
the  transaction,  provided  it  is  in  law  corrupt  All  the 
authorities  agree  in  this,  that  whether  the  lender  intend  to 
take  over  the  legal  rate  of  interest,  is  a  question  of  fact  for 
the  jury.  Yet  if  the  jury  should  find  contrary  to  law,  de- 
claring that  not  usurious  which  in  law  is  clearly  so,  the 
Court  will  set  aside  that  finding. 

The  law,  then,  has  fixed  the  intent  with  which  a  man 
acts,  who  takes  over  7  per  cent  for  interest,  deliberately  and 
knowingly.  The  case  explains  the  manner  in  which  the 
excess  was  obtained ;  by  calling  a  year  360  days,  and  a 
month  30,  in  all  their  calculations.    Shortening  the  time 
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mxwYnK,  nlaMtlMnti;  ud  it  would  b«  u  l^H>lir**ptitalttiM 

•Mik  <r  Mm  36ft  diys  «  year.  AJI  oamamicial  txaametiea»  prow  tke 
w^  7«wkioaBlaia36ailiiyi»aBdBttbtiika^«faaD  tlKqr  viMit» 
ffctert  a  n«lt  pajwN*  on*  yeu  aftardiM,  ooMidM  4ie  ynai 
—  eiBMiwag  aw  dayi.  Tlw  iwu»  rf  aaury  if  iita  << 
t^MSjCTfiM-thedbrbeemiu  of  Akafrfar«ae  ^F>B;ukd  ■• 
fin  a  loafn  or  thoilu  ponodL.  Tha  hgafaautt,  nbes  riwy 
Mgutatod  ibm  nte  of  kitcivaf',  had  m»  mfrwfP  to  iMnott 
ftcmeoibs.  Theoutf  tnia^af  a£cah:ulBtiagi>,fc)caBadH 
any  aumber  of  days  1ms  thtm  a  yvaty  as  paid  of  a  yoarr  Mid 
tain  inteKst  Kocardiiigly.  A  BBUtfa,  in  Ibe  caaanBMial 
liaanetioai  of  this  eoumoy,  eouluDa  cithex  £8^  2Sv  30-  v  31 
daya,  aad  Aia  uKqaality  of  days  in  a  monlh  cleariy  shawa 
die  inprcpiiety  of  ou>  cahmlatiDg  by  moiUfaa.  SappOM  a 
note  payable  one  month  after  date,  and  dated  lOtb  n£  Pobi' 
MaDy :  acDoiding  ta^  iho  pnctics  of  the  Utioa.  bank,  tfiey 
waAd  get  the  ialonBt  far  38:  days,  whan.  tEm  bictovsr  had 
tba  use  of  the  rawey  fbi  81  dsyi  only ;  tfaen  being  Ift  dayi 
ill  SVtniary  aad  t3  in  Manih,  indadmg  tht  days  of  gnee. 
in  tbia-  way,  Iks  pobtie  an  ctupallei  ta  pay  at  dis  ^te  nl 
7  pwcant  per  atanaa,  wtieu  the  nxmey  ia  loaned  tmly  te 
S86-dBy«  Si^pose  a  boM  payaUe  Bis  ■HuAa  ^ter  At^ 
iedJaoMMAKl  at  the  baok  of  Utica;.  wk«  w  that  noto^  as- 
oeading  n  the  law  of  the  Ibnd,  to  ba  prntcBted  fiw  tin  psr' 
powof  fiodng  d»  endoDKV?  o»  the  ISMi,  6th  ar  7Ui  dby, 
aa  theOKNithamiy  be,iiMludiaglhedtaysiCgnae1  Uw« 
trauidBr  18B  dayi  aa  a  part  of  360,  a» by  law  Xeoate&d  we 
ate  bonnd  to  do,  the  iMaiest of  ftOOO  for  (hctiMeis|a&  37. 
IHthe  ealooLMioB  is  naik  3e<dttys  toa-iiKiDll^  aeeaBdngt* 
thapraatio»flC  tbs  pMQd&,it  anwuats  to9869e,aHt  ii 
na^  np  by  a>  {XBfeet  coatndiotien  of.fae  piiaeipta  apoa 
whitA  they  pioeaad,  mdiea  lliey  aahaahte  Utoo  for  ihe  pui- 
poM'of  pnttestiag  itut  attm  tiMe. 

The  plaintifis,  on  the  trial  at  thit  oai»e  at  the  oncviii  ia 
jtoMlfioalfatt  of  tiuk  pnoticBt  oSbnid  to  prove  the  mm^  or 
SMtaaaal boAt.  TO' tfas  iotMidaadon  at  tUa  miitaee,  the 
mdbmI'  fbr  <Aa  dhfandimt  objastMl: ;  but  bis  honw  tha  jM- 
atdlog  JMgeaAninedthe«*idUccBitI!iaatttdia« 
This  Geuit  Bf^  fteiefbm,  oafied  npoft  tD  aay  i 
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ptoof  of  usage  or  custom  tslega^  and  whether 

proved,  and  in  a  proper  nanner,  to  justify  tfie  plairHifla         M^y,  lex. 

This  practice  of  the  phdntiffs  is  either  justified  hfibek^  l^nA  of  Jkk» 
mercatoria^  or  custom  of  merchants,  or  by  a  usage  which  i»      wLtt* 
proved  by  the  clerk  of  the  bank  to  have  prevailed  ier  9yeM» 
among  a  certain  set  of  men,  and  which  this  Court  is  bow 
called  upon  to  sanction. 

What,  then,  is  the  kx  mercctioriaj  and  how  is  il  to  b» 
proved?  Accoiding  to  Blackstone,(cf)  it  is  a  particulw  (^  i  ^ 
gystem  of  customs,  used  only  among  one  set  of  the  Icing^i  ^n»-  '*• 
subjectSj  "  which,  however  different  from  the  rules  of  tfie 
common  law,  is  yet  ingrafted  into  ft  and  made  a  part  of  k^ 
being  allowed  for  the  benefit  of  trade,  to  be  of  the  utniosl 
importance  in  all  commercial  transactions.  For  it  is  a 
maxim  of  law,  that  cuilibet  in  arte  credendum  est!*  The 
law  relating  to  bills  of  exchange,  and  all  mercantile  contiKicts, 
are  as  much  the  general  law  of  the  land,  as  the  Taws  xel»* 
ting  to  marriage  or  murder.  The  Ux  mercaiffria^  or  law 
merchant,  is  part  of  ttie  common  law  of  the  land. 

bi  one  case,(e)  the  question  was,  whether  a  bill'  of  er-  (#)  Bdi€  ▼ 
change  payable  to  order,  becomes  negotiable,  and  may  he  ^  cmllm 
endorsed  over,  without  the  word  order  in  the  endorsement  ^  Bmr.  1316. 
On  the  trial  at  nisi  priusj  Lord  Mansfield  permitted  the  de- 
fendants to  prove  the  usage  of  merchants  in  such  a  ease. 
Witnesses  were  sworn  on  both  sides*  The  jury  found  a  v«v 
dict  for  the  defendants.  The  plaintiffi  moved  for  a  new 
trial,  and  alleged  that  the  proof  of  usage  of  merchants  ought 
not  to  have  been  received,  because  the  law  was  already  set* 
tied.  Lord  Mansfield,  in  giving  his  opinion,  on  the  motion 
foe  a  new  tual  says,  *^  since  the  trial,  I  have  looked  into  the 
cases  and  thought  much  about  it,  and  am  clearly  of  opinion, 
that  I  ought  not  to  have  admitted  any  evidence  of  the  pai^ 
Cicular  usage  of  merchants  in  such  a  case.  Of  this^I  say  I 
am  now  satisfied^  for  the  law  is  already  settled/*  He  says^ 
ffarther,  "  the  point  now  in  question,  has  already  been  so- 
lemnly  settled  both  in  this  King's  Bench  and  Common  FleaSf 
by  two  adjudications ;  and,  therefore,  witnesses  ought  nott^ 
have  been  called  after  such  solenm  determinations  <A  what 
the  law  was.'*    Dennison  and  I^isteri  Jb.  conctvre^  for  the 
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frsw  YORX|  reasons  expressed  by  Lord  Mansfield.    Mr.  Justice  YHlniot 
May,  1824    ^^^  u  ^^  custom  of  merchants  is  part  of  the  commoQ  kw 

Bank  of  Utioa  of  England,  and  courts  of  law  must  take  notice  of  it  as  such.' 
wlga.  B®  further  adds,  <<  if  there  be  a  doubt  about  the  custom,  it 
may  be  fit  and  proper  to  take  the  opinion  of  merchants 
thereupon ;  yet  that  is  only  when  the  law  remains  doubtfuL* 
<<  Therefore,"  he  says,  '<  these  judicial  determinations  of 
the  point  are  the  lex^  mercatoridj  as  to  this  question,  for  they 
settle  what  is  the  custom  of  merchants,  which  is  the  lex 
merccUoria^  which  is  the  law  of  the  land.  But  this  finding 
of  the  jury  is  directly  contrary  to  the  lex  mercaiorioj  which 
is  so  fully  settled  and  established  by  legal  adjudications." 
The  law  merchant  is,  therefore,  a  part  of  the  conmion  law, 
and  in  order  to  ascertain  this  law,  we  always  resort  to  legal 
decisions. 

If  a  question  respecting  the  law  merchant  has  once  been 
established  by  judicial  decisions,  these  are  the  only  evidence 
which  Courts  receive  of  what  the  law  is.  Any  other  piac- 
tice  would  be  derogatory  to  Courts,  by  rendering  the  waver- 
ing and  unstable  opinions  of  individuals,  of  greater  weight 
and  authority  than  the  solemn  and  deliberate  opinions  of 
judicial  tribunals. 

What,  then,  is  the  custom  which  the  plaintiffi  seek  to  es- 
tablish? They  say  that  they  have  always  considered  a 
month  as  30  days,  and  a  year  as  360 ;  and  they  say  that  they 
are  justified  in  this  by  the  usage  or  custom  of  banks.  All 
judicial  determinations,  from  the  earliest  cases,  settle  the 
law,  as  applicable  to  bills  of  exchange  and  promissory  notes, 
that  a  year  contains  365,  and  a  mouth  28, 29, 30  or  31  days. 
The  law  on  this  subject  is  fully  established  by  judicial  deter- 
minations, and,  according  to  the  opinion  of  Lord  Mansfield, 

ry )  Id,  ^  ^®  ^^^^^  ^^  Edie  V.  The  East  India  Company^{f)  no  proof 
of  usage  was  admissible.  Can  it  be  pretended  that  a  year  is 
of  one  length  when  they  wish  to  calculate  interest,  and  of 
another  and  different  when  they  wish  to  fix  an  endorser  by 
protest  ?  And  is  the  same  law  merchant  to  bear  them  out  in 
these  two  conflicting  pretensions?  This  is  the  practice 
which  the  plaintiffs  gravely  ask  the  Court  to  sanction,  and 
entail  upon  posterity,  in  opposition  to  the  known  and  estab 


OF  THE  STATE  OF  NE\y  YORK.  749 

lished  law  of  the  land  regulating  time,  and  in  the  teeth  too,  new  yorKi 
of  a  statute  of  usury,  which  speaks  a  language  too  plain  to  be    ^y»^Q^ 
misunderstood,  and  whose  provisions  are  too  salutary  to  be  Bank  of  Utica 

disregarded.  Wtg«r. 

Custom  or  usage  may  be  proved  for  the  purpose  of  show- 
ing that  the  excess,  if  any,  was  not  taken  for  interest,  but  as 
a  compensation  for  remittance,  commissions,  &c.,  not  for  the 
purpose  of  justifying  the  taking  over  the  rate  fixed  by  law. 
No  usage  can  justify  this,(^)  any  more  than  it  could  control  u^^^  ^^  ^^ 
an  express  contract.(A)  60, 6i.   i>ii»- 

In  the  case  of  Dunham  v.  Oould^{i)  the  Chancellor  in  le  John.  367*. 
giving  the  opinion  of  the  Court,  says,  "  It  is  perfectly  idle  to  S^^"^  ^  ^ 
talk  of  a  custom  of  merchants  to  take  a  commission  above  ehz.  85. 
the  legal  rate  of  interest,  on  the  exchange  of  notes.    Cus-  p^^oWbV. 
tom  of  merchants  is  not  applicable  to  such  a  case.    It  is  not  P-  R«p*  95. 
matter  of  trade  and  commerce  within  the  law  merchant,  and  ae?. 
if  there  were  such  a  local  usage  in  New  York,  it  would  be 
null  and  void,  and  could  not  be  set  up  as  a  pretext  or  cover 
to  trample  down  the  law  of  the  land.    The  money  lenders 
throughout  the  country  might  as  well  set  up  a  practice  of 
their  own,  and  then  plead  it  in  bar  of  the  statute.^    If  the 
practice  of  the  plaintiffs  is  adjudged  good,  then  the  practice 
of  six  or  eight  banks  in  this  state  will,  in  effect,  be  pleaded 
in  bar  of  the  statute.    They  will  be  permitted  to  trample 
down  the  law  of  the  land.  Lord  Loughborough,{^')  says,  that     U)  B*  parte 
the  custom  of  trade  to  take  over  five  per  cent,  (or  the  legal  y^^j^ 
rate  of  interest  of  England)  cannot  authorize  a  greater  de« 
mand  than  five  per  cent. 

The  language  of  Ijord  Mansfield,  used  in  the  case  of  les- 
ions V.  Braoke^{k)  when  speaking  of  the  case  of  Flayer  v.  (Jfc)  2  Cowp^ 
Edwards,{l)  will  not  warrant  the  idea  that  usage,  be  it  ever  ^q  1 1^  xi3. 
so  constant,  would  justify  the  taking  of  tisury  ;  on  the  con- 
trary, he  expressly  says  it  will  not  The  inquiry  in  the 
case  of  Floyer  v.  Edwards^  was,  whether  the  transaction 
was  a  borrowing  and  lending,  and  in  this  view  the  usage 
was  taken  into  considemtion. 

In  one  case,(m)  the  defendant  undertook  to  set  up  a  cus-  j^. , . 

tom  in  Southampton,  that  a  pound  should  be  18  oz.    The  DwrreUetaiz 
Btatutes  of  England  having  fixed  the  pound  at  16,  Lord  Ken-  '^'  ^  ^^ 
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tfswronx^  yon  saya  Uiis  custom  cannot  be  supported.    Among 
May,  1824.    things,  he  says^  «  as  well  might  it  be  contended  that  a 

Bulk  of  Utaca  tom  CO* rid  prevail  in  a  parttcular  place,  that  a  ceitun  mm* 

wlnr.      ^^  ^^  ^y^  ^^^  ^^^  seven  should  constitute  a  week."  Rest 

Y.  MajoTiin)  was  a  conviction  on  the  9B  Car.  2^  for  buying 

7S0?^  *  T.  K.  ^j^^  ^^  ^g  23d  July,  1791,  at  Newport^  in  the  kle  of  Wigkl, 
diflbrent  Aom  the  Winchester  boshd.  It  appeared  by  die 
evidisnce  set  forth  in  the  conviction)  that  the  com  was  boagfac 
by  the  customary  measure  used  in  the  lisle  of  Wight,  whkh 
contains  a  pint  more  than  the  Winchester  measure.  Tbede- 
fbndent  was  convicted  in  the  sum  of  SOs.  and  £10  Ifi,  the 
value  of  the  corn.  The  Courts  notwithstanding  this  sttong 
proof  of  usage  or  custom,  sustained  Ae  conviction.  In  this 
case,  too,  it  appeared  that  subsequent  acts  of  parliament,  re- 
quiring the  return  of  com,  had  noticed  the  custom,  and  le- 
quired  the  return  according  to  such  customary  measure.  B 
was  contended  that  these  subsequent  acts  had  repealed  the 
statute,  22  Car.  2,  and.  justified  the  custom.  Lord  Kenyon 
held  otherwise,  and  said,  '<we  cannot  get  rid  of  these  po«- 
(o)  5  T.  R.  tive  statutes."  In  Rex  v.  Amold^{o)  the  buyer  in  Hunting- 
ton, was  convicted  of  purchasing  com  different  from  the 
Winchester  measure.  Lord  Kenyon  refers  to  this  cusCom 
of  farmers,  which  existed  in  many  parts  of  the  kingdom^ 
and  regrets  that  their  obstinacy  should  have  prevented  the 
operation  of  the  statute  of  Charles  the  2d.  The  defendant 
was  convicted,  notwithstanding  the  proof  of  custran.  These 
are  strong  and  conclusive  authorities  to  show  that  a  custom 
however  well  proved,  or  however  prevalent,  cannot  be  set 
up  in  opposition  to  the  law  of  the  land. 

In  most  countries,  guards  have  been  provided  by  law, 
against  impositions  upon  community,  in  the  use  of  fiJsa 
weights  and  measures.  This  is  highly  penal  in  our  own 
(ji)lILL,  state,(p}and  the  offender,  in  public  estimation,  is  joslly 
'  '**  considered  infamous.  Courts  of  justice  hat«  always  beeo 
rigid  in  enforcing  these  statutes,  inffieting  punishment  jfor  tbe 
most  trifling  violation.  Why  was  this  ?  The  reason  is  ob- 
vious; because  weights  and  measures  are  of  constant  and 
daily  use  in  our  dealings  with  one  another,  and  because  the 
frequent  use^  of  fhe  sune  fidss  weight  or  msi^uni  iMtfd 
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efiflrbld  its  possessor  t^  eommit  exttnrire  injtnry  upon  Ms  vtw  tome, 
custtvmer^.    That  tht  miMlM  is  ftntil,  while  it  mnnfests    M«y,  igM. 
a  meanesid  in  depfavity,  1ks»  «  tendemy  to  ahield  the  offto*.  Bknk  of  uun 
der  frMi(  pa^iflbfiMM.    The  inrfary  becoftM  great  by  rapv-      y^^, 
tition.     Aft  exten«iv6  ihd^haliM,  by  Utde  amf  Uttle^  iikhea 
pi^perty  fifoM  hia  eu^omefrs,  by  the  iMrof  &lse  weigbta  and 
measure.    Wliat  Wtotilct  Courts  of  Justice  aay  to  dvcfa  a 
merehanl,  who,  When  indicted  shoidd,  as  the  pbdmi&haire 
done  in  this  ttae^  plead  (he  extensivenew  of  the  practice. 
Wonid  they  not  say,  that  '*  ihe  laWf  and  not  the  ptaetice 
aff^kefB  i$  td  be  ^mtt  gtrid^j  and  whal  yon  offer  io*  jtmtifi* 
cation  shows,  if  tnle,  the  necessity  of  an  immediate  correc- 
tive."   For  Che  purpose  of  d^owing  what  usages  are  good, 
and  how  far  they  are  to  opera^  when  proved,  and  the  nian- 
net  of  provmg  them,  I  refer  Ae  Coort  to  the  cases  of 
TTiomas  v.  Gtat^es  and  T(Mmier,{q)  Same  v.  O^Hara^t)     (g)  i  Rcp^ 
Coitonv.  JtihrnmlB)  and  TVof^T.  W<Md.{t)  Errors  merely  ^"^  ^^  «' 
acquiesced  in,  do  not  constitute  tfhe  laW.    In  Leach  v.  Par-     (r)  id.  303. 
giief,{u)  the  practice  nhdfer  the  Lond^s  act,  &ad  been  otte  way  nJ^^fi. ®**^ 
for  90  yeard,  but  was  altered  the  first  time  the  stsettute  came     (0  i  Gai\ 
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In  Butt  V.  C(mant,(;i>)  speaking  of  usage,  Dallas,  Ch.  J.  ^^^.  ^  ^^ 
says,  ^  if  the  practice  were  against  iSfie  first  principles  of 
<k>n8titutional  law,  and  an  evident*  encroachment  upon  the 
lights  of  the  subject,  t  would  go  even  the  length  of  saying, 
if  it  were  of  this  discription,  and  Wei^e  sanction<3d  by  the  de- 
pressions of  one  of  the  Judges,  in  such  a  case  I  t^ould  not 
hold  it  to  be  law  if  it  had  existed  from  the  IbUnda^n  of 
Rome.'* 

A  custom  contrary  to  public  good,  or  mjurious  to  a  mul- 
titude and  beneficial  only  to  some  particular  persons,  is  re- 
pugnant tb  the  law  of  reason,  and'  consequently  void.(i9} 
The  Judges  say,  in  things  against  law  and  reason,  ii^a^^  4i^j^42r°^* 
is  to  no  purpose.(ir)    Customs  ought  to  be  beneficial  to  all,  p     . 

but  may  be  go6d  when  against'  die  interests  of  particular  I7a 
persons,  if  for  the  puMie  good.(y}   A  custom  that  begins  by    ^^  ^      ^ 
the  extoitioh  of  Idrds  of  ihanors,  is  judged  wanting  a  lawful     ^^^   pi^^^^ 
beginning,  and  iharelbre  r6id{z)  333.  Dyer,i98 
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NEW  YORK,      The  case  oiRex  y.  Major  jlfi)  also  shows  that  statnlBfl 
May,  18^4.    p^^sed  after  the  existence  of  the  custom  or  usage  is  known. 

Bank  of  utioa  and  in  some  measure  sanctioning  diem,  by  authorizing  re- 

Wi^r.      turns  according  to  the  custom,  do  not  affect  a  general  law 

in  relation  to  the  same  subject    If  the  legislature  knew,  at 

75a  ^  ^  ^^  ^^^  ^^y  incorporated  the  plaintiffl^  that  banks  were  in 

the  habit  of  calling  360  days  a  year,  when  calcQlating  inter- 
est, this  case  shows  that  such  a  circumstance  will  .furnish  no 
argument  for  exempting  them  from  the  operation  of  a  per- 
manent and  plain  law  of  the  laud.  In  the  language  <^  Ld. 
Kenyon,  they  cannot  get  rid  of  the  operation  of  such  a  po- 
sitive law  as  the  statute  of  usury.  The  convictions  under 
the  corn  laws,  were  upon  penal  statutes,  where  the  utmost 
strictness  is  observed  in  construction,  and  the  .greatest  lati- 
tude allowed  in  defence.  They  go  to  prove,  beyond  all  con- 
troversy, that,  on  an  iudictment,  against  a  natural  person, 
the  facts  shown  in  this  case  would  ensure  his  convicti(XL 

The  Court  will  find,  if  they  examine  the  acts  incorpoia- 
ting  die  different  banks  in  this  state,  that  most  of  them  are 
restricted  in  their  discounts,  to  six  per  cent,  and  those  in  the 
city  of  New  York,  which  are  not  so  restricted,  usually  con- 
fine themselves  to  that  rate,  otherwise  they  could  not  do  busi- 
ness. Now  a  bank  that  takes  at  the  rate  of  6  per  cent  may 
call  any  number  of  days,  less  than  365  a  year,  and  calculate 
interest  accordingly,  provided  they  do  not  get  over  7  per 
cent  The  undoubtedly  violate  their  charter,  but  are  not 
guilty  of  usury. 

It  may  be  supposed,  that  the  amount  received  was  too  tri- 
fling for  the  notice  of  a  Court  of  Justice,  and  that  judgment 
would  therefore  be  given  for  the  plaintiffs.  I  will  not  for  a 
moment  entertain  the  idea  that  such  a  supposition  is  cor- 
rect. The  statute  of  usury  must  be  protected  from  the  most 
trifling  violadons,  or  not  at  all.  The  legislature  have  set 
bounds  to  the  unfeeling  and  avaricious  lender,  which  he  is 
not  to  pass  with  impunity ;  t^nd  that  Court  is  guilty  of 
treachery  to  the  public,  that  does  not  confine  him  within 
legislative  limits.  The  Judge  would  ill  deserve  a  seat  up> 
on  the  bench  of  justice,  who  should  let  his  decision  be  at  dl 
influenced  by  the  amount  which  die  violator  of  the  statute 
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had  received.    If  26  cents  can  be  received  upon  the  statute  newtork, 
with  impunity,  so  can  26  dollars,*and  there  is  nothing  to    May,  1824. 
be  done  by  a  Court  of  Justice  but  rigidly  to  adhere  to  the  Bank  of  Utica 
rate  fixed  by  statute.    In  the  case  of  Rex  v.  Major,{b)  the       Wager. 
difference  between  the  two  measures  was  trifling,  and  yet 
no  one  ever  thought  of  urging  that  as  an  argument  in  favor  .     ' 
of  the  defendant's  acquittal.    I  challenge  gentlemen  to  point 
out  a  case  where  the  amount  received  has  ever  been  taken 
mto  consideration,  for  the  purpose  of  deciding  whether  the 
transaction  was  usurious.    If  the  amount  exceeds  the  rate 
fixed  by  statute,  it  is  usurious ;  no  matter  how  trifling  the 
excess.    The  cases  authorizing  the  taking  of  interest  in  ad- 
vance, may  be  cited  for  this  purpose.    I  was  aware  of  the 
case  of  The  Manhattan  Company  v.  Osgoody{c)  cited  on     r^x  ^^ 
the  other  side,  and  I  am  also  aware  that  that  decision  is  not  I6d. 
supported  by  the  authorities  relied  on.    Yet  if  that  case  is 
introduced  for  the  purpose  of  showing  that  the  violations  of 
the  plaintiffs  are  to  be  sanctioned,  it  proves  too  much ;  for 
we  then  have  no  statute  of  usury  at  all ;  and  if  this  is  the 
extent  to  which  that  decision  is  to  lead,  I  trust  this  Court 
will  pronounce  it  not  law. 

Something  has  been  said,  and  more  probably  will  be,  in 
regard  to  the  consequences  of  a  decision  against  the  plain- 
tifis.  This  is  an  argument  seldom  resorted  to  when  other 
substantial  grounds  can  be  taken.  It  is  generally  the  last, 
and  with  parties  situated  like  the  plaintiffs,  the  most  despe- 
rate effort.  Such  arguments,  however,  can  never  assist  any 
person  in  arriving  at  the  truth.  In  the  case  of  Waters  v. 
Stewart  j{d)  Chief  Justice  Spencer,  in  giving  his  opinion  in  (<0  CaincB' 
the  Court  of  Errors,  says,  ^  arguments  ab  incanvettietiti  have 
been  suggested.  There  can  scarcely  exist  a  case,  however 
well  settled,  where  such  arguments  cannot  be  urged.  They 
prove  nothing,  and  should  be  listened  to  only  in  doubtful 
cases.^  In  the  case  of  Langdon  v.  Potter  and  others,{e) 
Chief  Justice  Parsons  says,  "  arguments  drawn  from  incon-  Rep.^593.*^** 
venience,  aie  to  have  weight  only  in  doubtful  ca^esP  In 
the  present  case  nothmg  is  doubtful. 

Private  statutes,  made  for  the  accommodation  of  particu- 
lar citizens  or  corporations,  ought  not  so  to  be  constrned  as 
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VEv  YORKi  to  «ff^  th9  rig^t9  or  pruril^ges  of  Qther%  iinless  tiich  cq» 
^y'  ^^^   B^ruciam  xesulls  ixgniL  (Bjcpseas  woids  or  oece3«ary  impUca- 
Biai]K  of  UUcii  tioii,(/) 

w^.  It  may  be  well,  perhaps,  siace  axgiimeat3  ab  inconvenienii 

have  been  used  for  the  plaioUffs,  to  turo  the  atteptioo  of  the 
v/waiiMMfA  (^u^  ^^  &  monient,  to  the  con^eqtvences  of  a  decision 
id.  145.  agai^i^  the  defeudaDt.    The  plaiiiitiSs  by  calling  360  days  a 

year,  have,  ever  ainee  their  in^orporatioi),  made  every  TSdi 
dollar  of  diacount  over  7  pe^  cent  The  only  true  way  of 
liesting  the  operation  of  any  practice  ia,  by  viewlug  ita  con- 
sequencea  for  a  long  course  of  years,  ai»d  for  the  purpose  of 
abowiog  this,  }  have  made  a  calculationi  giving  its  effect  up- 
on one  million  of  dollars  jGpr  a  century.  By  thia  calculation 
i^  will  appear,  that  in  a  century,  oyer  twelve  millions  of  dol- 
lars will  be  illegally  taken.  Thi3  n^es  an  annual  av^- 
aga  of  120^000  dollars.  The  circulating  medium  of  the 
United  States  is  probably  QQt  far  from  150,000,000.  The 
amount  of  the  annual  ayerage  which  would  be  thus  illegally 
taken,  upon  ihe  principle  cot^teqded  Cor  by  the  plaintiffs 
from  the  whole  tJiiited  Statea^  over  and  above  7  per  cent 
would  be  18.000,000.  The  inconsiderablo  sum  which  will 
probabjy  be  lost  by  a  judgment  against  the  plaintiffs,  com- 
pqurfd  w jt|)  the  enorxnous  \»x  which  will  certainly  be  entailed 
upon  community  by  a  cx)ntmry  decision,  sinks  into  utter  in- 
a^niftpance.  The  amount  w^ich  will  be  lost  Ip  the  plain- 
tjffa,  will,  in  all  prpbability,  fall  far  short  of  what  they  have 
illegally  t^en ;  i^d  it  is  of  immense  importance  to  a  grow- 
ing commercial  country  like  ours,  that  questions  of  this  sort 
f  l^ould  be  settled  upon  true  principles.  If  we  were  compel- 
led to  make  pur  Iqana  from  fon^igners,  upon  the  principles 
QEmtended  for  by  the  plaintiff's  counsel|  the  effect  would  be 
utter  destruction^-  In  ft  very  short  time  the  whole  wealth  of 
the  country  wo|ild  \»  exhausted  by  such  illegal  exactions. 
Compared  with  such  a  state  of  things^  the  paltry  tax  npon 
tea,  which  contdbuted  to  produce  the  revolution,  would 
liave  beien  inaigniScant  indeed.  The  restrictions  against 
usury  are  founded  on  the  strongest  reasons  of  policy  and 
morality ;  tbay  have^  therefore^  been  imposed  ip  alTnoal  ev- 
f  nr  HX^  At)d  coi^try.    ^t  is  no  law  of  dpubtful  policy  or  ex 
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ti«ncy  which  you  are  called  upon  by  the  defendaDtio  ea«  vewtobx^ 
force.  It  is  alaw  which  ibe  greatest  and  the  bestof  Judges  **^'  ^^^ 
have  felt  bound  to  wfttch  with  unceasing  vigibuiGf^  guaxd-  Buik  of  Utics 
ing  its  provisions  from  Che  most  tnBmg  iafractionsi  and  ea«-  w4«^ 
forcing  its  peoaltbs  fesf  less  of  oonsequeooes.  It  is  a  law 
which  our  very  nature  renders  necessary,  and  which  has 
been  hallowed  by  the  sanction  of  accumulated  ages.  It  is 
not  like  some  exploded  edict  of  despotic  power,  preserved 
as  a  pretext  for  plunder  and  epptessaon.  It  is  one  of  <he 
few  restraints  which,  in  the  most  corrupt  times,  have  always 
been  placed,  even  by  ihe  very  worst  nders,  upon  the  rapaci- 
ty of  the  worst  part  of  community,  for  the  protection  of  the 
poorest.  It  is  prohibited  by  the  common  law,  and  the  puo- 
ishments  inflicted  lor  its  restraint  have  been  rigorous  and 
severe.  It  is  laid  down  in  the  books  as  a  sound  rule  of  con- 
struction, and  in  some  cases  by  legislative  enactment,  that 
the  statute  shall,  in  all  cases,  be  construed  most  strongly 
against  the  usurer.  Though  the  borrower  was  formerly  con* 
sidered  a  particeps  crtminisj  that  idea  is  now  justly  explo** 
ded,  considering  that  he  is  in  the  power  of  the  lender,  and 
necessarily  submits  to  his  terms.  The  desire  of  gain  insen- 
sibly vitiates  the  heart.  It  was,  tfierefore,  wise  for  govern- 
ments to  erect  a  shield  over  the  weaknesses,  and  a  check 
npon  the  passions  of  men,  to  protect  those  oppressed  with 
pecuniary  embarrassments  from  the  depredations  of  unfeel- 
ing avarice,  and  to  guard  weak  and  unfortunate  individuals 
from  the  fangs  of  the  Shylock.  All  privileged  associations 
should  be  watched  with  Aigvn  eyes.  They  should  be  re* 
garded  with  distrust.  It  is  the  duty  of  Courts  to  keep  them 
within  the  bounds  prescribed  by  the  legislature.  They  are 
opposed  to  the  genius  -of  our  government,  and  if  tolemted, 
should  not  be  permitted  to  abuse  the  privileges  with  which 
they  are  entrusted. 

These  considerations  apply  with  peculiar  force  to  incor- 
porated banks.  Drawing  around  them,  as  they  evidently 
do,  a  silent  yet  powerful  influence  in  tfie  neighborhood 
where  they  are  situated,  they  will  ever  be  watched  with 
jealously  by  a  people  alive  to  their  rights  and  liberties. 
Banks  being  granted  for  the  express  purpose  of  loaning  mo- 
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NEW  TORK,  ney,  the  rule  of  construction  of  the  statute  of  usury  will  not 

May,  i824w    ^  softened  in  their  favor.    If  the  principle  contended  far 

Bank  of  Utica  by  the  opposite  counsel  be  correct,  what  salutanr  statute  can 

Wager.      hereafter  stand  against  the  usages  of  trade  ?    What  law  can 

hereafter  be  enacted,  which  may  not  be  trodden  down  by 

the  custom  of  banks. 

D,  Cadi/y  in  reply.  It  is  certainly  well  settled  by  the  au- 
thorities cited  in  the  opening,  that  to  constitute  usury,  so  as 
to  avoid  the  security,  there  must  be  a  corrupt  agreement 
No  case  has  btsen  produced  to  the  contrary.  If  this  be  ne- 
cessary, then,  in  order  to  constitute  the  offence  with  whidi 
we  are  charged,  we  must  have  had  an  associate.  It  is  diffi- 
cult to  conceive  how  ther^  can  be  a  corrupt  agreement,  with- 
out there  being  two  parties.  These  are  essential  to  every 
contract  Who  is  the  person  with  whom  we  have  made  the 
corrupt  bargain  chaiged  upon  us  ?  Not  the  defendant  He 
disavows  it  It  is  denied  that  he  knew  any  thing  of  the 
usury,  till  some  time  after  the  note  iu  question  was  discount- 
ed ;  and  his  couusel  complain  that  he  has  been  practised 
upon  from  the  beginning,  without  knowing  any  thing  of  the 
imposition.    All  is  a  recent  discovery. 

Now  I  propose  to  show  conclusively,  that  there  never  was 
a  case  of  usury  without  the  concurrence  of  two  parties. 
C^)  3  Day*!  iSmith  V.  Beach,(ff)  is  a  respectable  authority  to  this  pointy 
and  will  be  found  to  accord  as  well  with  the  spirit  of  all  the 
cases,  as  with  reason  and  common  sense.  The  point  there 
directly  decided,  was  that  a  corrupt  agreement,  in  which 
the  minds  of  the  parties  meet,  is  necessary  to  constitute  usu- 
ry;  and,  therefore,  where  more  than  lawful  interest  was  re- 
served, with  the  knowledge  of  the  lender,  but  without  the 
knowledge  of  the  borrower,  it  was  held  that  the  transaction 
was  not  usurious.  The  reasoning  of  the  Court  is  directly 
applicable  to  this  case,  and,  if  it  be  law,  is  conclusive  in  fa- 
vor of  the  plaintiffs.  "  A  corrupt  agreement  (they  say)  is 
essential  to  constitute  usury ;  and,  to  form  a  corrupt  agree- 
ment, as  in  all  other  contracts,  the'minds  of  the  parties  must 
meet  The  assent  of  Beach  (the  defendant)  was,  there- 
fore, as  essential  to  the  existence  of  an  usurious  agreement 
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as  that  of  Bird,  (the  plaintiffs  testator.)    From  these  pre-  hew  york, 
xnises  it  follows,  as  an  undeniable  consequence,  that  there      ^^'  ^ 
could  be  no  corrapt  agreement,  while  either  of  the  parties  Bank  of  UUca 
remained  ignorant  of  the  excessive  reservation ;  and  the  ju-      Wa^r 
ry  ought  to  have  been  so  instructed."    It  will  be  seen,  by 
that  case,  that  the  Connecticut  statute  is  the  same,  in  sub- 
stance as  our  own.    The  same  arguments  were  urged  as 
here,  against  the  necessity  of  a  corrupt  agreement.    It  was 
said  to  be  enough  that  the  lender  voluntarily  made  an  usu- 
rious reservation ;  and  of  the  fact  that  he  did  so  there  was 
no  dispute :  but  the  law  was  denied  by  the  Court.    The 
ignorance  of  the  borrower  precluded  the  possibility  of  an 
agreement. 

The  several  provisions  iu  the  1st  and  2d  sections  of  the 
statute  of  usury,(A)  show,  that  the  distinction  between  the  ^(l)  l  R.  L 
two  cases,  of  a  corrupt  agreement  and  the  receipt  of  ex- 
cessive interest  by  the  lender  without  the  concurrence  of  the 
borrower,  was  intended  to  be  kept  up  by  the  legislature. 
The  1st  section  provides  for  the  case  of  taking  excessive  in- 
terest for  the  forbearance  of  money,  or  reserving  it  by  cer- 
tain contracts  or  securities.  If  so  taken  or  reserved,  the 
contract  or  security  is  declared  void.  The  contract  itself 
is  vitiated  by  the  corrupt  agreement.  The  second  section 
was  intended  to  provide  for  taking  usurious  interest,  in 
the  same  way,  and  it  gives  the  remedy.  Within  one  year 
the  borrower  may  recover  back  the  excess.  If  not  know- 
ingly paid,  the  statute  could  never  have  intended  to  confine 
him  to  the  year.  If  ignorantly  paid,  he  has  the  six  years, 
and  might  recover  it  back,  upon  the  general  principle,  that  it 
was  money  paid  through  mistake  or  fraud.  It  stands  on 
the  same  footing  as  money  twice  paid  on  a  note  by  mistake. 
Suppose  an  illiterate  man  to  borrow  $100,  and  the  lender 
fraudulently  draws,  and  procures  him  to  sign  a  note  for  $106. 
This  would  not  be  void  for  usury,  but  for  fraud ;  whereas, 
if  the  lender  should  say,  I  must  have  $106,  and  the  borrow- 
er then  should  sign  a  note  for  that  sum,  it  would  be  void  for 
usury.  If  gentlemen  are  willing  to  abide  by  their  own  ad- 
missions, the  case  is  against  theuL  They  are  loud  in  urging 
the  entire  ignorance  of  their  client  that  any  excess  was  de- 
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vcw  Yoai^  muded ;  and^  indeed,  this  is  plain  firom  th^  proof;  if  the  vm 
^^'  ^^^   l»;9S«>iii  bfid^not  heen  made.    The  defeDdam  nerer  Ihoug^ 

Bul^  ^  Uiiof  of  aa  usurious  jpootrapl,  Jt  W9J8  made  om  by  calcubiioa 
Wa|w  ^  infecence.  The  iiote  is  pieseiUed  and  tfie  nponey^  re> 
cejved,  ^ilentlj^,  in  ithe  ordinajy  course  of  business^  wiiLoiit 
4l3eamfng  of  usuxy.  Neitber  Maymupd  nc^  Spencei:  were 
authorized  to  part  witb  the  notes  at  an  usurious  rate  of  di^ 
pomit  The  ciicumstances  under  «wbirb  the  second  note 
liras  discounted  ^ure  not  explained ;  but,  as  to  the  first  and 
second;  both  ^rties  agcs^  th^  the  defendant  acted  unwit- 
tingly. If  th^  agent  bad  sworn  that  he  paid  ^^40  excess^  with* 
out  Imowing  what  he  was  abputi  it  might  have  been  r&- 
covered  back  within  6  years,  in  an  action  for  money  bad 
and  receivedf  upon  general  prinpiplesj,  but  the  note  would 
not  be  Foid  fur  usury. 

The  fi^  counael  for  the  defendant  conceded,  that  if  the 
asQcpd  note  was  valid)  we  may  recover  for  that  If  void* 
we  may  go  for  the  first,  if  that  be  good.  Upon  the  latter,  it 
ja  wd  w^  took  interest  for  three  days^  which  it  had  abready 
nui  wbe^  presented  for  discount ;  but  whs  it  not,  to  all  legal 
purposes,  discounted  on  thp  12th  of  September.  It  was  car-» 
ried  for  discount  on  that  day,  and  on  an  objection  being 
made  to  the  form  of  th^  note^  another  was  aflerwards  anb- 
^tuted  in  an  acceptable  i^ape,  which  was  actually  discoun* 
t^d  upon  the  I5th.  The  money  was,  theui  virtually  aat 
ap^  for  tliia  purpose  upoi^  the  l^th.  There  was  a  propo- 
sition to  do  it,  which  was  afterwards  executed.  Take  the 
case  of  a  request  for  a  loan  is  the  morning,  aud  the  money 
laid  apart  for  the  purpose,  but  not  actually  counted  out  till 
the  nei^t  day,  when  the  loan  is  completed :  would  it  not  be 
iniquitous  to  object  usury?  The  Court  ore  called  upon  to 
presume  what  the  ^entmct  was ;  for  none  of  an  usurious 
nature  is  shown ;  aud  they  will  not  make  a  presumptioa 
which  shall  involve  the  party  in  gi^lt* 
But  what  is  the  legal  date  of  a  note  ?    It  is  tlie  time  of 

▼.  %ihir''i  4elivery.(i)    This  was  on  the  16th  of  April,  when  a  discount 

Ten  Eyek,  2  f (»r  90  days  was  rightly  taken ;  for  it  had  that  time  to  ran. 

8oa  ^  Had  an  action  been  prosecuted  before  the  expiration  of  that 

time,  it  would  not  have  lain.    The  Court  would  rattier  pra- 
sume  this  to  have  been  the  contract,  than  impute  the  crima 
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of  iienrv*    Suppose  the  note  had  heen  antedated  a  yoar,  by  vsw  JOVlk^ 
iid0Uk^  and  the  discount  Cor  a  quarter  taken.    The  Couit    y»y»  ^^a^ 
would  still  say  to  the  holder,  "your  eugageJcaeiU  wa9  to  Bankof  Wca 
wait  the  90  days,  tor  which  you  may  taJke  the  discount ;  hut      Wmf. 
cannot  sue  before  the  expiration  of  the  time." 

It  is  said,  that  oupr  miscalculation  was  intentional ;  but  this 
is  not  necessarily  ao.  Will  the  Cown  presume  it  1  The  di- 
vision of  time  is  of  huiu^  inventioQ ;  and  there  is  no  such 
absolute  certainty  and  plainness  in  measuring,  as  to  preclude 
mistake.  We  are  told  that  the  statute  speaks  of  a  year^  or 
a  longer  or  shorter  time,  and  that  quarters  and  mouths  are 
not  taken  into  account ;  but  we  are  not  informed  what  ope- 
ration to  adopt,  in  order  to  reach  the  law  of  less  than  a  yean 
You  divide  36S  days  by  12,  if  you  aie  seeking  for  a  monthi 
and  reject  the  fiaqtions.  This  giv«s  aquotiem  of  30,  which 
multiplied  by  3  gimes  90  days,  or  a  quarter  of  a  year,  if 
fractions  are  still  to  he  disregarded.  Upoo  this  principle,  on 
a  60  day's  loan,  you  get  the  interest  for  a  year,  and  divide 
by  6.    . 

But  suppose  90  days  are  iioproperly  called  |  of  a  year  c 
on  looking  at  tbe  c^ciilation,  the  Court  will  see  tbi^t  the  in- 
terest is  calculated  for  90  days,  excluding  the  first  or  day  of 
the  date,  which  was  also  the  day  of  the  leading;  so  that|  in 
truth,  the  only  qiiestion  js,  whather  the  lepder  is  entitled  to 
interest  on  the  4^7  upon  which  he  loans  the  money.  Is  it 
to  be  tolerated,  that  we  are  to  forfeit  our  seeurit^  for  the 
wliole  sum,  merely  because  we  have  cbaiiged  interest  for  the 
first  day  ?  Will  the  Coiurt  say,  that  because  the  calcutoti#n 
happens  to  cover  that  day,  that  sq  small  a  mistake,  even  if 
it  be  one,  shall  overturn  the  whole  deinAod  ?  But  is  it  a  mis- 
take 3  Every  law  book,  speaking  of  time,  tells  us  that  frae* 
tions  of  a  day  are  to  be  vejeetod.  This  is  an  established 
general  rule,  and  only  to  be  departed  ft^m  when  it  become^ 
material  to  inquire  beyond  U^  upon  principles  of  uecessityi 
er  for  the  sake  of  equity.  Am  we  to  be  stigmatized  as  usu- 
rers on  such  a  giound  as  this  ? 

U  was  not  our  fimlt  that  we  discounted  the  second  noti9 
before  the  firat  had  torn  mit^  though  he  this  as  il  may,  it 
could  not  change  the  cbamoCer  of  the  first  nqte.  9ttt  s||^)) 
a  transaction  is  not  usury,  even  if  it  is  to  be  deemed  a  con- 
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NEWTORK,  tinuation  of  the  first.    The  party  was  under  a  necessity  of 
May,  1824.    Qjjtaining  a  discount  of  his  note  thus  early,  in  order  to  corn- 
Bank  of  Utica  ply  with  the  course  of  business  which  is  universal  at  the 
Wag«r.      banks  throughout  the  commercial  community.    It  was  in  re- 
ference to  the  discount  days,  which  cannot  be  so  regulated 
as  to  meet  the  views  of  individuals.    Upon  the  question 
(j)  4  T.  R.  coming  up  in  Brown  v.  Harradenjl^j)  whether  3  days  of 
grace  are  to  be  allowed  upon  a  promissory  note,  Ld.  Ken- 
yon  gives  great  influence  to  the  universal  practice  which 
{k)  Id.  153.   prevailed  on  this  subject.    He  says,(fc)  "  in  addition  to  these 
considerations,  we  are  now  told  that  it  has  been  the  constant 
practice  at  the  bank,  and  at  the  principal  bankers,  to  make 
this  allowance  on  promissory  notes.    Then,  if  we  were  to 
make  a  decision  in  opposition  to  all  this  practice,  it  would 
be  attended  with  the  most  serious  consequences ;  for  these 
notes  are  circulated  not  only  throughout  this  country,  bat 
also  over  several  other  countries  of  Europe.    Many  of  them 
have  been  discounted,  and  interest  taken,  on  the  supposi- 
tion that  3  days  of  grace  are  allowed.    But  if  we  were  to 
determine  that  no  such  allowance  ought  to  have  been 
made,  all  those  parties  would  be  involved  in  the  crime  of 
usury." 

This  case  goes,  moreover,  to  show  the  weight  which  is 
given  to  arguments  ab  inconveniently  upon  these  commer- 
cial questions.  The  consequences,  to  be  deprecated  are,  the 
overthrow  of  floating  paper,  which  has  always  been  suppo- 
sed to  be  good,  and  the  involving  thousands  of  innocent  men, 
who  never  dreamed  that  they  were  taking  excessive  inter- 
est, in  the  crime  of  tisury. 

We  accede  the  distinction  made  between  mistakes  of  law 
and  mistakes  of  fact.  Knocking  a  man  down  in  the  street, 
or  shooting  at  him,  and  taking  his  life,  will  constitute  murder, 
whether  the  ofiender  knows  that  it  comes  within  the  l^al  de- 
finition of  this  crime  or  not.  But  the  two  cases  of  Brown  ▼. 
(Z)  lA  Harradenf{l)  and  Glassford  v.  Lainff  and  otherSj(m)  for- 

<»)J^amph.  nish  a  complete  illustration  of  the  distinction  between  a 

wu&o*  14vs 

mere  mistake  of  the  law,  and  the  one  insisted  upon  in 


case.    We  claimed  the  right  to  have  the  lihd  day  upon  each 
note  included.    This  is  the  mistake,  if  U  <>ui  bo  calkii  one 
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We  intended  no  more  than  7  per  cent  for  the  whole  time ;  nbwtorkj 
and  the  mistake  of  including  the  first  day  was  one  of  fact   May,  I8a4> 

merely.  Bank  of  Utioa 

Flayer  v.  Edwarda^{n)  was  cited  in  order  to  show  that      wag«r. 
the  intention  of  the  parties  is  material ;  that  they  must  both 
concur  in  the  bargain ;  and  the  Maine  Bank  v.  Butts j{o)  iik       L^i 
with  the  same  view.    No  mistake,  in  these  cases,  was  pre-  ^^fi)^9^M„, 
tended.    There  could  be  none.    The  latter  was  of  notes  Rep.  49. 
palpably  usurious.    It  was  the  case  of  taking  two  distinct 
notes  for  the  same  money.    A  note  is  taken,  say  for  the 
principal,  at  three  years :  other  notes  are  taken  for  a  part  of 
the  same  sum,  at  the  same  time,  at  shorter  dates.    This  is 
the  case  of  the  Maine  Bank  v.  Butts,  yet  the  question  of 
intention  was  left  open  to  be  referred  to  a  jury  ;  and  that 
question  is  always  involved,  where  a  party  is  on  trial  for  a 
crime.    There  are  certain  oJSences  to  which  knowledge  is 
essential,  and  must  be  averred  in  an  indictment.    The  crime 
of  passing  counterfeit  money  is  one.    Usury  is  another.  The 
intention  of  the  parties  is  here  the  git  of  the  inquiry,  and 
must  always  be  left  for  the  jury  to  pass  upon.    A  man  takes 
8  per  cent  ignorantly :  unexplained,  it  would  be  usury.    If 
shown  to  have  been  accident,  it  would  be  otherwise.    Thus, 
even  in  the  Maine  Bank  v.  Butts,  the  act  of  taking  the 
smaller  notes  was  open  to  explanation,  and  the  prima  facie 
case,  made  out  by  the  defendant,  might  have  been  done 
away,  by  proof  on  the  other  side. 

It  is  complained,  that  our  calculations  were  made  in  se- 
cret ;  that  the  business  was  so  managed  that  they  could  not 
be  comprehended  by  the  borrower.    But  what  ought  the 
Court  to  infer  under  all  these  circumstances  ?    Here  is 
plainly  room  for  mistake.    What  should  the  presumption* 
be?     Glassfardv.  Laing  and  others,{p)  and  Buckley  y,    («)icfamplk 
Ghiildbanky(q)  are  strong  cases  to  show  that  where  the  N.P.Rep.i49 
Court  can  infer  a  mistake  in  taking  the  excess,  they  will  do  678. 
it,  in  order  to  avoid  imputing  the  offence  of  usury.    Taking 
a  trifling  excess  beyond  the  legal  interest,  according  to  an 
extensive  practice  among  money  lenders,  is  a  subject  also  of 
this  rule  of  presumption  in  favor  of  innocence.    '^  Thus,  Lord 
Mansfield,  in  Flayer  v.  Edwards  :{r)  "  Upon  a  nice  calcula-  i^  ^  ^^*^ 


*^y»  ^^'^   ing  biHs,  exceeds  the  rtite  <rf  fi^^  pef  ceAt.  (dt  Aey  tefce  iBl». 

Bittk  df  ITtieA  rest  for  the  whole  time  the  bills  run,  but  pay  only  paK  ef  ft* 

Witfe/.      <aotiey,  to  wit,  hf  dedFuctkig  the'  intei'esiC  fast ;  yet  fkiR  is 

hot  usnry.'^    ^tvd  Matihetitan  Cofttpnsrtiff  ▼.  Oggfniy{9)  #as 

16^!^  ^*  ^*"  dSdcided  upon  *e  same  principle. 

If  gentlemeiT  object  to  our  rule  of  caldulafiOB,  they  odgM 
fo  htfv^e  supplied  US'  Wkh  a  better.  lh^  practice  of  calliDg 
SO  dayis  j  of  a  yeafr,  in  calctrfetiflg'  intere^^t,  haef  pKevaShd 
for  a  great  length  of  time;  and,  trffh  a  peifeet  kMHvte^ 
of  this'  pfaietice,  it  will  be  seen  that  almost  every  act  fiir  in** 
eorporating  banks  refers  fo  60  diay  nbtes.  Being  the  hkbI 
usual  kind  of  bank  paper,  and  uhdeiistood  in  the  longcoih 
fittued  practice  ef  the  commeitial,  world  to  mean  |  of  a  yeari 
is  it  too  much  to  say  thilt  the  legislature  ^erred  to  them 
in  this  character  ?  Indeed,  they  are,  a^  we  ha^v^  shown, 
in  feet,  f  if  you'  take^  A^m  as  the  aliquof  part,  wtA  rgeel 
the  fractiott. 

K  waar  not  uMriou^  to  discount  the  2d  alhd  dd  notes  le- 
toftt  the  otles  for  which  they  wei^  substituted  fed  due.  If 
there  had  been  ato  orignal  express  agi^mehi  to  this  dfect, 
it  would  ha'^e  beeh  atioHter  question  ;  biikt  the  exislence  of 
any  such  agreehseiit:  is  negatived  by  the  phM>K 

9trrHVRLAi^o^  X  Th^  liote  on  #hieh  this  suit  wa^ 
brought,  bears  date  the  14th  of  HCetfch,  168f ,  and  id  payri>le 
ih  90  dfaiys  after  date,  ft  was  presented  at  the  tenk,  on  the 
IBtti :  ^I'S  09,  paid  as  the  discount  and  ihtere^  upon  it.  R 
fen  dbe  oti  the  15th  June.  The  interest  was  calculated  as 
in  the  case  of  the  Ifew  Yot/t  Ptt*efh;en  Bufwanee  Oompmtg 
(b)  Ant*,  678.  ^  ^ly  ^  ParMt9,{a)  upott  the  principle  that  90  dkys  w«« 
the  fourth  of  a  year.  Thistiotfe  was  the  second  i^fiewal  cf 
one,  dated  the  12th  of  September,  1830,  and  dbcotitHed  by 
plaintiff  at  90  days.  The  interest  was  calculated  upon  the 
same  principle,  and  the*  s^md  amotmt  received  upon  this 
and  the^econd  as  upon  the  lastnot^ 

It  is  urmece^aty  tb  consider  die  Tarfotis  poihtr  which 
^icr  disctdsed  m  this  das6.  Thei^  is  nothing  tb  tkke  ft  out 
of  tfie  operation  of  the  principle  established  m  The 
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Jfnsttranre  Company  v.  Eft/  4*  Parians  ;  that  this  mode  of  ftZ'W  IrbftX 
calculating  the  interest,  fenders  the  tfansaciioii  usurious.       May,  im, 

ikank  or  tfxBA 

WooDWOKTH)  J.  eonciUTad.  ▼. 


Savage,  Ch.  J.  To  determine  whether  a  contract  is 
usurious,  we  must  inquire, 

1.  Whether  the  subject  of  the  contract  is  a  loat)  1 

2.  Whether  more  than  lawful  interest  has  been  leceived 
or  taken  7  and 

3.  Whether  it  is  the  effect  of  a  corrupt  agreement  ? 

In  this  case,  there  is  no  dispute  upon  the  first  question. 
It  is  denied,  however,  by  the  plaintlfis,  that  they  have  taken 
more  interest  than  they  were  entitled  to  receive. 

The  statute  is  very  explicit,  that  no  more  than  7  potmds 
shall  be  taken  for  the  loan  of  £100  for  one  year,  and  so  af^ 
ter  that  rate  for  a  greater  or  less  sum,  or  for  a  longer  or 
shorter  time.  The  sum  of  $18  09,  was  received  by  the 
plaintifis  for  the  loan  of  $1000  for  ninety-three  days,  and 
both  the  witnesses  who  have  testified  on  that  subject,  have 
sworn  that  the  interest  on  $1000  for  that  time,  at  7  percent 
calculating  365  days  to  a  year,  amounts  to  $17  83  6.  The 
fact  is  proved,  then,  that  more  than- 7  per  cent,  has  been  re- 
ceived ;  and  there  is  no  pretence  that  it  was  taken  by  way 
of  commissions  or  incidental  charges.  The  custom,  which 
is  said  to  be  universal,  for  all  moneyed  institutions,  to  calcu- 
late interest  on  360  days  as  a  year,  can  have  no  weight.  It 
would  be  strange  indeed,  if  the  practice  of  any  set  of  men, 
or  companies  of  men,  should  become  paramount  to  the  au- 
thority of  the  legislature.  With  respect  to  most  of  these 
banks,  who  are  said  thus  to  calculate,  it  is  well  known  that 
their  loans  are  made  at  6  per  cent. ;  and  although  they  re- 
ceive more  than  six,  yet  the  difierence  is  not  such  as  to 
imount  to  a  violation  of  the  statute  against  usury.  Hence^ 
perhaps,  it  is,  that  the  custom  h^3  prevailed  so  generally. 
The  excess  amounts  to  a  very  liule  less  than  one  tenth  of 
1  per  cent*  To  an  individual  borrower,  it  is  very  trifling  : 
to  a  bank,  however,  having  an  active  capital  of  $500,000| 
this  pittance  will  produce  $500  per  annum,  and  upon  tlie 
whole  active  banking  capital  of  the  state,  according  to  tho 
the  report  of  the  Comptroller,  it  would  produce  913,000. 
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NEW  YORK,  The  amount,  therefore,  is  too  large  to  be  entirely  disregard 
May,  1884.    ^^  because  de  minimis  non  curat  lex. 

Bankof  Utica      Again;  it  is  alleged,  that  the  plaintiffs  have  re<^iTed 
Wager.      interest  for  three  days  more  than  the  tnie  time  included  in 
the  notes ;  that  is,  they  have  received  interest  on  $1000  for 
279  days  ;  whereas  the  number  of  days  from  the  12th  of 
September,  1820,  to  the  16th  of  June,  1821,  reckoning  one 
of  these  days  inclusive,  and  the  other  exclusive,  is  276  days 
only.    So  is  the  fact.    The  plaintifiis  have  therefore,  re- 
ceived the  interest  of  those  three  days,  at  the  rate  of  14  per 
cent  per  annum ;  for  the  second  note  was  a  renewal  of  the 
first,  and  the  third  a  renewal  of  the  second.    Yet  there  is 
no  evidence,  showing  that  when  either  the  first  or  second 
note  was  given,  there  was  any  stipulation  for  their  renewaL 
The  Clerk,  who  keeps  the  books  of  the  bank,  swears  that 
each  note  was  discounted  on  the  day  of  its  date ;  that  od 
this  being  done,  the  proceeds  were  deposited  to  the  credit 
of  the  person  for  whose  use  the  discount  was  made  ;  and  if 
he  chooses  to  make  a  deposit  several  days  before  his  note 
falls  due,  surely  the  bank  ought  not  to  be  holdea  guilty 
of  usury  for  receiving  it,  unless  the  transaction  clearly  ap- 
pears to  be  a  cover  for  usury,  as  in  the  Maine  Bank  y.  BuUSf 
(9  Mass.  Rep.  49  to  55.)    In  that  case,  a  loan  was  made  of 
$10,000,  payable  part  in  2  years,  and  part  in  3  years.    It 
appeared  to  be  the  practice  of  that  bank,  to  take  notes  pay- 
able in  63  days ;  and  a  week  previous  to  the  expiration  of 
such  notes,  the  borrower  obtained  a  new  loan  of  the  same 
amount  with  which  to  meet  the  former.    In  that  case  it 
seems  to  have  been  part  of  the  original  contract,  that  the 
borrowers  of  money  from  that  bank  should  pay  interest  foi 
70  days  for  every  loan  of  63  days  ;  and  there  was  rea 
son  to  believe  that  the  interest  on  the  loan  to  Butts  had  been 
calculated  on  those  principles,  as  the  small  notes  given  for 
the  interest,  greatly  exceeded  its  lawful  amount    It  seems 
to  have  been  supposed  by  the  bank,  also,  that  being  autho- 
rized by  their  charter  to  transact  business  on  banking  prifh- 
ciples,  they  were,  thereby,  exempt  from  the  restrictions  of 
the  act  to  prevent  usury.    Judge  Sewall,  who  gave  the  opin- 
ion of  the  Court,  referring  to  the  practice  of  mecewing  a 
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ftofe  Mveial  days  bsfinre  its  explratioiii  observes^  Aa t,  <*  nrlkifo  snsw  rmsi 
mch  note  sustdtis  adiacoUnt  or  deduction  at  ttxe  ebtabtished    ^^^  ^^^ 
rate  of  interest  only,  tbere  is  no  offence  against  the  statute  ^taik  <tf  utie« 
ibf  the  pteventimi  of  usury."    This  doctrine  must  certainly      w^. 
be  admitted,  with  Ifae  qualificatioo,  that  these  renewals, 
must  fiot  be  used  as  a  ooTer  fiar  usury.    In  the  ease  under 
consideratiim,  the  renewals  appear  to  have  been  made  aa 
near  as  possible  to  the  time  when  the  previous  note  became: 
due^  having  regard  to  the  established  days  of  discount  at 
the  bank.    Had  mote  than  one  discount  day  intervened  be- 
tween the  discount  of  the  second  note  and  payment  of  the. 
first,  die  transaction  wcnald  certainly  have  carried  suspicioD^ 
aileast,  upon  its  fiiee. 

The  objection  that  interest  was  taken  for  several  days, 
between  the  dale  and  the  discount  of  the  notes,  or  some  of 
tliem,  does  not  appear  to  be '  supported  by  the  &ct8.  The 
testimony  is  contradictory  on  the  subject ;  but  I  think  we 
ought  rather  to  give  preference  to  the  Cl^k  of  the  bank 
who  does  not  depend  upon  his  memory,  but  upon  entries 
nmde  in  the  books  of  the  hank  at  the  time.  In  this  respect 
we  are  perforaiing  the  office  of  a  jury,  and  ought  not  to  be 
mmecessarily  astute  in  detecting  small  unintentional  errors; 
to  defeat  the  recovery  of  a  just  demand.  In  making  this 
remark,  I  mean  not  any  reflection  on  tlie  justice  or  policy 
of  laws  prohibiting  usury.  On  the  contrary,  I  believe  such 
laws  perfectly  ju^t  and  proper.  They  are  necessary  to 
protect  the  necessitous  against  their  own  acts  of  indisczetion. 
Nor  would  I  impute  moral  guilt  to  those  who  receive  more 
than  the  legal  rate  of  interest,  provided  their  exactions  do 
not  become  oppressive.  Usury  is  malum  prokibiium-^ 
not  malum  m  0e*  1  am  aware,  that  by  some  ancient 
English  statutes,  all  usury  was  prohibited,  as  being  against 
the  law  of  God,  tbe  laws  of  the  realm,  and  the  law  of 
nature.  It  was  tolerated,  hfowever,  by  the  law  of  Moses ; 
and  allowed  to  be  taken  by  Jews  from  the  Gentiles ;  (Deut 
xziii.  20 ;)  and,  therielbre,  cduld  not  have  been  immoral  in 
itself.  The  stat.  37  H.  8,  c.  9,  (A.  D.  1646,)  was  the  first 
statute  oC  England,  which  permitted  interest  to  be  taken ; 
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ftS  cMsa  or  THB  surcke;  coon 

WKwrrnXf  md  10  per  oont  was  allowecL    Tlib  itattite  iras  itpM 

JI^^^L  io  MBI ;  but  revived  by  the  13  Bln*c,8,(A.D.lfi70,)tt 

BmkaiJXm  percent*  wae  again  the  lawful  ioteiest ;  aad  by  Aisict, 

Wifrth      ccmtraeta^  aasorancee^  Ac  whereby  above  lOper  cent  ahmM 

be  reserved,  or  taken  £nr  moaej  lent^  are  made  void,  b 

16SS,  the  fate  of  interest  was  ndneed  to  8  per  oeat;  k 

1660,  fii  6  per  cent ;  aftd  in  1713,  by  the  12  Anne,  e.  16,  to 

5  par  cent 

Tbete  n  nothing  in  die  objection,  that  interest  was  takes 
for  the  diree  days  of  graee ;  for  though  the  maker  might 
have  chosen  to  pay  hi^  note  on  the  day  when  payable,  yc( 
the  bolder  could  not  eompd  payment  till  after  the  expsalioo 
of  the  days  of  grace.  To  every  practical  purpose  theR&ve^ 
Ibe  darys  of  grace  are  part  of  the  note  itself. 

Another  ofajectioa  (handed  to  flie  Court  among  tbe  writ* 
Isn  points,  but  upon  which  werefiised  to  hear  an  aigmnent) 
is,  that  it  was  usuriotis  to  take  interest  in  advance  vidunt 
legaid  to  the  rule^  of  rebate  or  discount 

Were  the  quesCiou upm  this  pvaetiee  resintegra^  I  Aorid 
think  it  a  palpable  viotation  of  the  statute.    The  bank 
lende  a  man  $1000  for  a  year,  but  aetoally  advances  him 
$930  only :  the  other  Vt&  diey  lend  to  somebody  else,  ani 
dedoct  the  interest  again*    But  for  the  purpoee  <^  tbe  pre- 
sent illustration,.  I  wilLsappose  the  whole  $70  lent    At  the 
end  of  the  year,  thea^  they  mcei  ve  firom  the  6ist  bonowei 
their  principal,  $1000 ;  fiom  these  cound  borrower,  £74  90 ; 
making  an  excess  of  $490,  beyond  legal  interest,  whidi  on 
a  capital  of  $600,000^  will  produce  $24S0.    On  the  odiei 
hand,  if  die  borrower  puts  his  $980  ovt  at  interest,  he  ^ill 
have  at  the  end  of  the  year,  $996  10  only,  with  which  to 
pay  dvi  $1000  bonrowed.    Hb  dierefore  loses  $4  90 ;  which 
the  bank  gains  beyond  the  lawfiil  interest ;  wfaereasif  they 
were  to  retain  the  disooutU  instead  of  the  mteresty  the  bar- 
mwer  would  receive  $984.66^  the  interest  of  which  is  $65. 
48,  giving  him  his  $1000  al  the  end  of  the  yean    The  bank, 
by  again  tending  tha  diacount^^  ($65  42)  wodd  receive,  st 
the  end  of  the  year^. 

L    The  whole  amotmt  of  the  kMUD,  #1000  68 
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2.  The  AVonht  on  ItlOOV,  6S  12  nvw  tobk, 

3.  The  inee*edt  on  $69  4d,  4  66   ^^*  ^^ 


BuikAf  Utiec 

T. 


Making  hi  affl,  $10rO  00      Wi^^ 

being  the  ^um  loaned  ^fh  7  pet  cent,  interest  Tboee  binka 
who  tend  lit  6  per  eenl  may  Mfely  iidopt  ihe  pnifeticc^  of  fe^ 
taining  the  interest  instead  df  the  dUcouni  ;  as  the  differ- 
ence doed  not  tidiotiilt  to  <}tiite  half  of  1  per  cent ;  they ^  tbefe* 
fore,  do  not  violate  the  act  to  prevent  usury. 

Plain  ad  this  cttse  appears  to  my  tmtid,  it  has  beM  sofemn- 
ly  adjudged  not  td  be  usurious,  both  by  this  Court^  {TVie 
Manhattan  Ctmipany  v.  Osgood^  15  Johh.  168^)  and  by  the 
Sup^nie  Gcfmrt  of  the!  United  Stales.  {Pteckn^  r.  Bank 
oftke  U.  &  8  Wheat  838.)  6oth  Coiurts  found  their  deei* 
sion  upon  ih^  practice  off  hankers  afid  commercial  ooinreni- 
ence.  Judge  Story,  iii  giving  the  opinion  of  the  Court,  (8 
ffheat  354,)  observes,  that  an  authority  to  make  diasoiiiits, 
means  an  atifthority  to  receive  the  intent  ki  advance.  The 
same  doctrine  has  been  li^eognised  in  Pennsylvania  (Pa^ 
ling's  Bxrs.  y\  Pataling^s  Adni$.  4  Yeiites'  Rep.  220, 233 ;) 
:  atnd  m  Massachusetts,  {Maind  Bank  V.  Butis^  9  Mdss.  Rep. 

49.) 

The  point  may,  thereJbre,  be  considered  settled  until  the 

legislature  al^er  it,  if  th^y  sholild  think  it  proper  or  necessa* 

<  ry ;  but  as  the  old  ^judications  were  different,  it  may  be 

!  matter  of  curiosity,  at  least  to  trft!c6  its  history.    The  old- 

t  est  case  vi^hich  I  have  found  where  this  doctrine  was  diseuB- 

sed,  is  Barnes  Y.  Worlick^  ^htoh  is  reported  in  Cro.  Jac. 

25 ;  Moor,  644 ;   Yelv.  30 ;  Noy,  41 ;   and  1  Buhtr.  20. 

X  These  reporter^  disagree  in  some  partictdars  ^  but  they  all 

concur  in  the  point,  that  deducting  the  interest  out  of  tiie 

loan,  at  the  time  when  it  was  made,  would  be  usnrious,  be* 

^<  cause  the  borroTiher  would  not  have  the  use  of  the  wliole 

money  fer  the  year.    The  <]uestion  before  the  Court,  was, 

\  whether  a  reservation,  in  the  contr&ct,  of  interest  half  yearly 

/^  was  usurious;  andl  it  w%^  decided  that  it  was  not,  though 

some  of  the  Judges  thought  ev^n  that  wav  uxorious.    This 

jH         decisioii  took  pletce  b^fe  tlie  statufe  of  Anne,  and  in  the 

43  of  44  E2B2.  (abMt  A.  D.  14M)D.)    The  fint  cafl^  in  which 

I  have  fbrntd  a  contrary  dMum  it  Uayi  v.  WitHam^^  (2 
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Nflw  TORK|  WI  BL  792,)  which  was  an  action  on  Ae  statute  of  UMf 
May,  18<4.    ijjy  ^j^^  penalty.    The  defendant  hud  taken  it6A  by  ny 

Bank  of  utaaa  of  advance  for  £100 :  and  to  determine  whether  the  actioi 
WiiMr.      '^^'^  bfonght  in  due  time,  the  question  before  thc^.Gonrtwaa^ 
"vrtiellier  tfie  offenoe  was  eon^lelp  on  reoeiviog  the  £6^ 
or  not  till  the  final  payment  of  the  notew    The.  Coiut  d^ 
cided  that  the  oBooce  wbs  eomplele  <m  receiYing  the  £5,5; 
and  BhoksConey  Justice,  said,  ^  that  interest  may  as  lawfid- 
ly  be  received  beforehand  brftarbMrrngj  as  after  the  tenn 
is  expired  for  hawngfurhome  ;  audit  shall  not  bereekm- 
ed  as  merely  a  loan  of  the  balance.    Else  every  bankei 
in  London,  who  takes  5  per  cent  for  discounting  tuUs, 
would  be  guilty  of  usury ;  for  if  upon  discounting  a  £100 
note  at  6  per  cent,  he  should  be  construed  to  lend  oidy  £95. 
then,  at  the  end  of  the  time,  he  would  receive  £6  interest 
for  the  loan  of  £9&  principal,  which  is  above  the  legalnte." 
This  case  is  very  fully  reported  in  3  Wils.  260  to  868,  where 
the  latter  point  is  noticed  by  the  Coiurt,  who  declare  that 
<«  TFbrJsy'ji  CU0,"  (S.  C.  as  Barneav.  TFor2ic&,in  CioJac 
and  other  Reporteri^)  ''  Moor,  644,  shows  that  taking  inter- 
est  out  of  the  principal,  when  it  is  first  advanced  and  lent, 
is  usurious,  and  contrary  to  the  statute,  and  1  Bulstr.  20, 
upon  an  information  on  the  13  Eliz.  c  6,  for  usury,  S.  P." 
It  appears  that  Blackstone^  J.  was  not  present  when  judg- 
ment was  pronounced.    The  opinion  was  given  hj  Oe 
Giey,  Ch.  Justice.    This  case  was  decidejd  in  1771 ;  and 
taking  the  two  reports  together,  it  appears  that  De  Giey, 
Oh.  Justfco,  and  Blackstooe,  J.  diffeied  on  the  point  now 
under  consideration. 

The  case  of  Fkyer  v.  Edwards^  (Cowp.  11%)  was  next 
in  point  of  time,  being  decided  in  1774.  That  was  an  ac- 
tion for  goods  sold  at  3  months  credit,  with  an  agreement 
that  if  the  money  was  not  then  paid,  the  defendant  should 
pay  an  half  penny  an  ounce  per  month,  till  paid.  This 
eaeceeded  lati^l  interest;  but  was  decided  not  to  be  nsuii- 
ous  upon  the  usage  of  trade  araong  gold  refiners,  to  which 
ttie  parties  belonged ;  and  Lord  Mansfield  observes,  that, 
^upon  a  nice  calculation,  it  will  be  fi»u|i4  that  the  pcactice 
^the  bank  in  discounting  bills,  6Qi;oe^  the  rale  of  6  per 
eent ;  for  they  take  ittteiest  upon  the  whole  sum  &t  the 
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whole  time  the  bills  run,  but  pay  only  part  of  the  money,  hbvtork, 
viz.  by  deducting  the  interest  first ;   yet  this  is  not  usury/      *^' 
The  same  point  is  adjudicated  in  1787 ;  {Auriol  r.  Thomas^  »■>*  ^  U**» 
S  T.  R.  S%  6c  Wlnchj  9. 1,  v.  Fmn^  n.'(c)  to  that  case ;)  aQd      Wag^r. 
in  several  cases,  subsequent  to  that  ttiuief  in  which,  not  only 
5  per  cent,  interest  was  allowed  to  be  deducted  at  the  time 
6f  the  loan ;  but  also  commissions  and  oiber  charge^  where 
tiie  nature  of  the  transaction  is  sudir  as  to  fOttder  them  pro- 
pen    (1  B*  &,  Vi  143^  and  the  cases  there  dlndi) 

This  privilege  of  deducting  the  interest  by  way  of  dis- 
count, [  apprehend,  is  confined  to  bankers,  and  those  who 
deal  in  bills  of  exchange  or  promissory  notes,  by  the  way  of 
trade.  This  is  so,  at  least  in  England.  In  Marsh  v.  Mar- 
tindale^  (3  B.  A^  P.  164,)  the  late  plaintiff  discounted  a  bill 
of  exchange  pa3rab1e  in  3  years,  for  £6000,  and  di»ducted 
the  3  years  interest,  £760.  This  was  held  to  be  usnrioiw 
upon  the  autlunity  of  Barnes  v.  Worlich,  and  Dalton^s 
case,  (Noy,  171,)  Lord  Alvanky,  Ch.  J.  justifies  taking  the 
interest  in  advance  on  bills  of  exchange^  which  he  admits 
to  be  more  than  the  legal  rate,  and  adds,  "  In  such  cases,  the 
additional  sum  seems  to  have  been  considered  in  the  natiue 
of  a  compensation  for  the  trouble  to  which  the  lender  is  ex- 
posed.*^ 

On  the  whole,  therefore,  I  art  of  opinion;  that  the  objec- 
tions to  the  amount  of  interest,  and  the  mode  of  transacting 
(he  business  of  the  bank,  are  none  of  them  tenable  except 
the  firet,  to  wit,  calculating  upon  360  days  as  a  year.  This 
mistake  cannot  be  called  involuntary.  There  is  no  pretence 
of  ignorance  or  inadvertence.  It  is  a  dhect  violation  of  the 
statute ;  and  if  Courts  permit  moneyed  institutions  thus  to 
go  on  making  one  encroachment  upon  another,  the  siatute 
against  usury  will  soon  become  a  dead  letter. 

That  the  receiving  usurious  interest  intentionally,  is  suf- 
ficient evidence  of  a  comipt  agreement,  does  not  need  an 
antfiorfty  to  support  it. 

In  my  opinion  the  difendant  is  entitled  to  judgment 

Judgment  ipr  the  defendant 


VBWTORXi 
Hay,  18S4. 

Buikof  Utioa 

Smdley.       ThE  PRESIDENT  AND  D1BBCTOR8  OF  THE  BaJSIK  Cf  Un 

CA  against  Smallet  ic  Barnard. 

s.  P.  M  to  AsavicpsiT  biouffht  to  reeoTer  of  the  dfifendaots^  as  e&« 
discount,  4^.  doTsera,  the  amount  of  a  pronussoiy  nule  mtoe  by  one  Jiorae, 
batrSSdt'l  ^"^  *'  ^*^  Oncidia  dicuit,  the  27th  da?  irfMny,  1822,  be- 
valid  as  be-  fope  his  honor  the  {ibe  late)  Chief  Ju^oe  Sfnencei. 
dor^^and  ^  veni  '^^^^  plaintiff^  proved  the  execution  of  the  note  by  tha  ma- 
doo,  tbo*  the  ]f er,  and  the  endorsement  of  th^  defendants.    The  no|e  was 

act  of    incor- 
poration  pro-  as  follows :  ''  $1200.    Ninety  days  after  date,  I  promise  to 

.roch  *uiafer  P*y  ^^  *®  ^^^^  of  Sylvanus  Smalley  and  Pardon  Bamid, 
shall  be  valid  at  the  bank  of  Utica,  twelve  hundred  dalUlS|  valpe  iwar- 
"^'e^in*11  «i.    Lenox,  Nov.  16di,  1830.  ' 

bank  for  that      Endorsed — <'  p.  Bamardf 

from  the  veu- 

dor  to  the  Tboma^  Calling,  a  witness  called  on  the  part  of  the  plain 
be"fiiit  pafd.  ^^^j  ^^^^^  beipj  swom  ip  chief,  was  inquired  of  by  the  coun- 
This  cianse  sel  for  the  defendants,  wliether  he  was  a  stockholder  in  the 
ten  is  intend-  baul^  of  Utic^  ?  to  which  b^  ausyrered,  that  he  was  to  the 
Sbe  "protection  »»«<>"nt  of  4000  doUais  an^  upwardif.  The  counsel  for  the 
of  the  bank ;  defepdantGf  then  objected  to  the  competency  of  the  wifuess, 
them  a^iiefon  wn^  ^is  houor  the  Chief  Justice  susti^ned  the  objection, 
the  stockhoid-  rjyj^^  witness  then  immediately  made  a  transfer  of  his  stock 

cr  for  what  he  *    ' 

owes  the  bank,  to  Nathan  Williaio^.  Esq.,  the  plaintiff's  counsel,  and  was 
them  to  ^^ei!  *^"  oflfered  1^9  a  witness,  and  objected  tp  by  the  counsel 
tain  the  per-  fpr  the  defendants,  on  the  ground  that  by  the  6th  section 
dWidendT  aro  ^^  ^^^  *^'  ^^  incorporate  the  stockholder^  of  the  bankof  Uti- 

due. 

Till  registry,  therefore,  it  weemt,  they  wouM  be  protected  in  «  payment  of  dMleacb  tothe 
person  in  whose  name  the  pto^k  stands  upon  the  banl^  bookf »  without  regard  to  any  asciet 
transfer. 

One  who  has  assigned  his  stock  is  a  competent  witness  for  the  bank  baring  this  daiias  is 
its  charter,  without  registry,  or  rfioiying  that  be  has  paid,  or  is  not  indebted  to  the  bank- 

A  corporation  mnst  prove  its  existence  upon  the  general  issue. 

Whether  the  misnomer  of  a  corporation,  who  is  plaintiff,  mnst  be  pleaded  in  abatemenlt 
or  may  be  taken  advailtaga  of  upop  thf  general  i^sue  t    Quters. 

In  a  suit  by  a  corporation,  the  declaration  need  not  set  forth,  by  averment  how  thay  w«s 
kioorporated. 
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ca,  it  is  enacted  that  uo  titaifffor  of  stodk  fthall  be  valid  or  mnrroui^ 
effectual,  until  such  transfer  shall  be  segisleamd  hi  a  book  or  M*yt^^ 
books  to  be  kept  for  that  purp6$e  by  the  directors,  and  un-  BmiIi  at  l^tScs 
less  the  person  making  the  eame  shall  previously  discharge  siJ^. 
all  debts  due  by  him  or  her  to  the  said  cotporation,  which 
exceed  in  amount  the  residoarf  stock  of  such  person ;  and 
that  inasmuch  as  there  was  no  registry  of  the  transfer  in 
ttiis  case,  and  no  evidence  of  the  previous  discharge  of  all 
debts  owing  by  the  witness  to  the  coiporaticxn  although  no 
debts  were  proved  to  be  doe  from  the  witness  to  ibe  beak, 
such  transfer  was  not  valid  or  effectual,  and  did  not,  there- 
fore, restore  the  competency  of  the  witnesa  But  his  honor 
the  Chief  Justice  overruled  Ihe  objection  and  admitted  the 
evidence.  He  then  testified,  that  when  the  note  fell  due  it 
was  regularly  demanded,  protested  for  non-payment,  and 
notice  given  to  the  defendants.  The  cause  was  here  rested 
on  the  part  of  the  plaintiA,  and  the  defeodantA  ob)seted  to 
any  recovery  on  the  ground  that  the  plainti£b  had  not  proved 
that  they  were  a  corporation,  and  insisted  that  they  were 
bound  to  prove  the  statute  eieating  them  such.  His  honor 
the  Chief  Justice  overruled  the  objection. 

The  defendant's  counsel  thai  objected  to  any  recovery  on 
the  ground,  that  by  the  statute  creating  the  company,  they 
were  incorporated  by  the  name  of  ^  the  President,  Directors 
and  Company  of  the  Bank  of  Utica  f  whereas  the  suit  was 
in  the  natne  of  <<  the  Presidettt  and  Directors  of  the  Bank  of 
Utica."    This  objection  was  also  overruled. 

Colling  then  testified,  that  the  note  in  question  was  the 
\iA  of  a  series  of  aecomoAodatioa  notes,  discounted  at  the 
bank  of  Utica,  for  Mcorse,  the  maker.  The  following  abstract 
of  this  witness'  evidence,  as  detailed  in  the  case,  will  exhibit 
the  particulars  in  relation  to  the  notes,  with  the  sums  re- 
ceived as  discount,  and  the  result  of  the  two  different  modes 
^i  calculating  discount,  which  were  examined  in  the  next 
preceding  case.  The  bank  cast  the  discount  on  these  notes 
on  the  sank3  principle  as  upon  the  notes  mentioned  in  that 
case.  ^m 


7TI  GAMBt  Bc  rm  simuniE  comr 

^^'^^        First  n^,  flSOO—dated  16ch  Nov.  1819. 
tttik  4f  Uiioa  In  Nov*  14  days, 

flnudifl*.  Dec.  31  do. 

Jan.  31  do. 

Feb.  16  do. 


91  days.  Discount  taken,  ^  IS 
lotoest  for  93  days,  ^  76^91  do.  $26  1& 
Secmd  wote,  $1500--dated  l&th  Feb.  1820. 
In  Feb.  14  days. 

March,        31  do. 
April,  30  do. 

May,  16  do. 


91  days.    Discount  taken,  V 12 

Third  no/^,  $1600— dated  16th  May,  1820. 

la  May,  16  days. 

June,  30  do. 

July,  31  do. 

Aug.  16  do. 


91  days.   Discount  taken,  27 
Fwrtk  itofe,  $1300— dated  16th  Aug.  1820. 
In  Aug.  IS  dajrs. 

Sept  30  da 

Oct  31  do. 

Nov.  16  do. 


92  days.   Discount  taken,  23  51 
.  Interest  for  93  da3rs,  $23  19— for  92  do.  $22  94 
Fifth  note,  $1200.-4ated  16th  Not.  1820. 
Int  93  days,  $21  41.  Discount  taken,  21  70 

*  In  other  lespects,  the  testimony  in  this,  was  substantially 
the  same  as  ia  the  next  preceding  case* 

Verdict  for  the  plaintiffs,  for  $1324  60,  sulject  to 
^opinion  of  the  Court,  on  all  the  questions  in  the  causBi 

The  same  questions  were  raised  in  this  as  in  the  last  case 
with  the  following  additional  points : 
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1.  Whether  CblKng  was  a  competent  witness.  new  wak, 

2.  Whether  the  plaintifi  were  bound  to  prove  themselves    ^»y»  ^^84. 
a  corporation.  *  llaik  of  17ti<at 

3.  Whether  the  defendants  conld  object  the  misnomer  of       ftaAv 
die  plaintrflb  at  the  trial. 


I  R.  Siorrsy  for  the  plaintiflfs,  said  that  the  6th  section  of 
the  act  incorporating  the  plaintiffs,  which  is  recited  in  the 
case,  was  introduced  merely  for  the  protection  of  the  bank 
against  secret  sales  of  stock,  by  a  stockholder  who  stands  in- 
debted to  the  bank ;  but  as  between  him  and  the  purchaser 
all  his  mterest  passes  without  a  registry.  The  validity  of 
the  transfer  might  have  been  drawn  in  question  between 
the  bank  and  the  purchaser,  provided  Colling  had  owed  the 
former,  but  this  did  not  appear.  At  any  rate,  all  C.'s  inter- 
est was  vested  in  Mr.  Williams,  and  if  C.  owed  the  bank^  the 
right  to  the  stock  would  have  been  vested  in  Mr.  W.  on  his 
paying  the  debt  It  is  enough  that  all  G.'s  interest  was 
gone,  as  between  him  and  the  purchaser. 

The  act  of  incorporation  declares  itself  to  be  a  public  star 
tute.  The  Coiul  are  bound  to  notice  it  ex  officio^  without 
proof  aliunde  that  the  plaintiffs  were  a  corporation. 

The  Mayor  and  Burgesses  of  Stafford  v.  Bolton^  (1  R 
&  P.  40,)  settles  the  question  of  misnomer.  That  case  de- 
cides that  it  should  have  been  pleaded  in  abatement.  Chit^ 
ty  on  Pleadings,  (vol.  1,  p.  40,)  treats  this  question  as  settled, 
and  cites  the  cases.  Gardner  v.  Walker^  (3  Anstr.  935,  S. 
P.)  as  to  the  misnomer  of  a  natural  person.  Gilbert  v.  T%e 
Nantucket  Bank^  (6  Mass.  Rep.  97,)  was  this  case  precise- 
ly, only  the  parties  were  inverted,  and  the  misnomer  was 
holden  matter  in  abatement  He  also  cited  Yin.  Abr.  tit 
Corporations  (:r),  and  the  cases  there  collected. 

J.  A.  Spencer^  contra.  The  statute  is  too  plain  to  admit 
of  construction.  No  transfer  of  stock  is  valid  till  certain 
terms  are  complied  with.  The  debts  of  the  stockholder  must 
first  be  paid  to  the  bank,  and  the  transfer  be  registered.  The 
Court  will  not  strain  the  point,  to  make  one,  who  is  really 
the  plaintiff  in  the  oausei  a  competent  witness.    It  is  plain 
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aiBw  TORKi  that  the  transfer  vaa  a  mere  sham.    No  coasideia&n  vas 

^^'^^^    paidf    SuppoM  Mr.  Williams  did  take  the  stock,  sutjea  to 

•lu^L  o(  Utifpi  the  debts  of  Ck)lling :  for  aught  that  appears,  be  (C.)  vai 

gp?iy^      indebted  te  its  full  amount ;  and  he  would  still  be  iDttteated 

in  having  the  stock  applied  to  the  payment,  lb.  WiUiam 

being  a  mere  trustee  for  that  purpose. 

[ WooDwoHTii,  J.  No  indebtedness  appears  in  the  casa. 
Did  it  not  lie  with  you  to  fhow  affirmatively  thfit  ho  was  io- 
debted?J 

Spencer.  We  suppose  not ;  but  that  it  lay  with  the  other 
side  to  show  that  he  was  not  indebted.  His  being  clear  of 
debt  is  a  condition  precedent,  by  the  statute,  and  should  be 
strictly  complied  with  ;  especially  as  the  transfer  wosfortbe 
niere  purpose  of  making  the  party  a  witness. 

))ut  the  plainti^  have  not  proved  themselves  to  be  a  cor- 
poration. This  yr^9  necessary  beyond  all  doubt.  (Jacbon 
v.  Plumb,  8  John.  378,  and  the  ca^es  there  cited.  Bant  of 
4uburn  v.  Aik^n^  19  John.  300.)  That  the  charter  is  a  pub- 
lip  act,  makes  no  difference.  This,  per  se,  is  not  enough.  If 
it  be,  the  decision  in  the  Bank  of  Auburn  v.  Aikeu  is  sot 
law.  Nul  tiel  corporcUion  was  there  holden  a  bad  plea,be- 
ciuise  it  amounted  to  the  ^neral  issue,  and  the  party  vas 
put  to  plead  the  latter.  Both  tlie  charters  of  the  Auburn 
and  Utica  banks  are  declared  public  acts,  and  if  the  acts  not 
only  prove  themselves,  but  the  existence  of  the  banks  also 
it  would  be  nonsense  to  say  that  the  general  issue  involves 
the  question  of  corporatioq  or  no  corporation.  The  plain- 
tiffs naust  show  a  compliance  with  the  terms  of  this  public 
act,  before  they  can  claim  to  be  recognized  as  a  plaintiS. 
This  is  ma.tter  in  pais. 

Again :  here  is  a  material  variance  frorri  the  name  given 
hy  the  charter.  They  must  sue.  by  their  corporate  name. 
6y  this  only  are  they  known.  In  Gilbert  v.  The  Nantuck- 
et Banki  the  corporation  wjeye  defendants,  and  we  agree  that 
^  defendant  must  always  plead  a  misnotper  of  himself.  But 
it  is  otherwise  where  a  corporation  is  plaintiff,  and  misnames 
itself.  (Yin.  Abr.  Corporations,  (E),  and  the  cases  there  A 
ted.)    Suppose  the  plaintiffs  had  called  themselves  Presito 
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aloD^y  or  Direclore  abne.    If  one  part  of  the  description  may  new  yorX| 
be  omittedi  anotlier  vomj  ;  adefeod^n^  inay  \)^  entrapped  by    ^^^'  ^^' 
a  suit  m  fairor  of  a  name  which  he  never  h^ard  of;  and  Bimk  9f  ytieii 
entirely  mialed  both  q«  to  the  (ona  and  merits  qf  his  defence,      80^7. 
The  ploinMfis  h6r^  might  just  as  well  have  au34  in  the  names 
of  one  of  thd  dimptofns,  or  >iny  twelve  men  which  they  o^ay 
•elect.    The  M^ypr  ^  Bur^esse^  ^f  Stc^qrd  v.  Bolton^  is 
diatinguisbfibte.    The  plaintiffs  there  weiFe  incorporated  by 
the  name  of  the  Mayor  and  Burgesses  of  the  Borough  of 
Stafford,  |ii  the  cQuuiy  of  Siafford,  and  sued  by  the  name 
of  The  Mayor  ^  Burgesses  cf  the  Borough  of  S[iqford, 
The  CkNjrt  held  the  words,  '<  the  county  of  Stafford,^  to  be 
mefe  matter  of  addition  or  local  description  ;  as  if  this  bank 
bad  been  incorporated  by  the  name  ancl  addition  of  the  Pise- 
sideut,  Directors  and  Compt^ny  of  the  Bank  of  Utica,  in  the 
county  of  Oneidoj  and  the  words  relating  to  the  county  had 
been  omitted.    EKriler,  J.  in  that  case  says,  that  "  the  argu- 
ment of  locality  will  not  here  decide  the.  question.    The 
nana^  m  the  ^^laration  imports  loi^Iity ;  as  the  plainfi^ 
sta^e  themselves  to  be  U^e  Mayor  4*  Burgesses  of  the  Bo- 
rofigk  of  Stafford^  oqly  Qmittiqg,  "in  the  county  of  Staf- 
ford."  This  brings  the  case  within  the  distinction  laid  down 
in  Kings  v.  Lynn^  ;  fotr  there  is  a  differeme  in  o(n^itting 
matter  of  sM,bsiaHcai  ^nd  mere  matter  of  addition/*    Hera 
is  aa  omission  of  matter  of  substance.    The  plaintiffs  have 
a  substantive,  corpomte  style.    The  first  section  of  the  char- 
ter declaies  tl^m  a  corporation  by  a  certain  name  and  style. 
Had  we  pleaded  in  abatement,  we  should  have  been  told^  i\ 
must  be  in  bar,  witt^ia  the  ease  of  (h^  Alburn  Bank  7. 
Aiken. 

Siorrsy  in  reply.    The  language  of  the  case  is  a  sufficient 
answer  to  the  objection,  that  there  was  no  consideration  for 

the  sale  of  the  witness'  stock.  It  states  that  he  made  a  trans- 

« 

fer^  which  phrase  imports  a  consideration,  and  every  thing 
necessary  to  pass  the  property.  It  is  now  too  late  to  object 
that  this  was  all  a  ffillacy.  The  only  ground  taken  at  the 
trial  wi^  the  want  pf  a  r^i$try.  The  test  of  C.'s  interest 
m^  whether  he  would  gaio  or  loose  by  (he  event  of  the  suit 
V\riien  that  inquiry  is  answered  in  the  negative,  the  compe-  ^ 


kBwto&K,  tency  of  a  witness  is  compl6t^.    Th^  Witness  in  this  om^ 

^y?  ^^^    should  be  enabled  to  say  that  he  coald  receire  ne  intami^ 

bttikof  UUm  profit  hy  the  dividend,  in  consequence  of  a  recoveryi  or  Iobs 

SmLlej  ^"y  P^'^fi*  ^y  ^^^  ^^^^  being  thrown  in  the  costs*  The 
words,  valid  and  effectual^  are  supposed  to  felafe  to  the  Mo- 
tract  of  transfer  between  C.  and  W.  but  the  rights  of  the  hit- 
ter are  perfect  at  common  law,  without  ihie  registry.  The 
provision  in  question  was  not  Inserted  with  a  view  to  the 
common  law  right  between  vendor  and  vendee:  The  woidi^ 
valid  and  effectual^  are  fully  satisfied  Without  this,  by  givHig 
them  a  reference  to  the  rights  Of  the  bank. 

There  was  no  objection  made  at  the  trial,  that  the  bank 
must  prove  themselves  a  corporation.  It  related  to  the  Idnd 
of  evidence  offered,  which  was  the  statute.  This  is  a  pub- 
lic one,  and  needs  no  proof.  There  are  no  pre-rajuisites 
mentioned  in  the  charter  to  their  becoming  a  corporation. 
On  the  contrary,  the  first  section,  (sess.  35,  ch;  64,)  ledtesi 
that  Kipp  and  others  are  already  associated,  and  all  persons 
that  shall  become  stockholders,  are  thereby  dedared  to  k 
a  body  corporate,  &c.  The  second  section  declares,  that 
subscriptions  shall  he  kept  open^  not  shall  be  opened.  They 
are  a  body  politic,  from  the  passage  of  the  act,  and  are  ss 
treated  throughout.  The  cases  cited  are  distingoishabla 
They  relate  to  corporations  created  upon  condition  tbaf  cer* 
tain  pre-requisites  shoold  be  complied  with  before  fbey  go 
into  effect ;  as  that  certain  sums  in  specie  or  sfeek  diall 
be  first  raised.  Even  in  such  a  case,  slight  proof  would 
be  sufiicient,  as  that  they  hftd  been  in  operatba  a  series 
of  years.  But  it  is  enough  here  that  we  are  a  corpora- 
tion ipso  facto  J  by  the  very  terms  of  the  enactment  We 
did|  however,  prove  that  the  bank  had  been  in  operation  9 
years,  exercising  the  privileges  granted  by  the  statute.  This 
was  fully  shown  by  the  evidence  of  Colling,  the  clerk.  The 
act  provides,  that  it  should  not  be  forfeited  for  non-user  at 
any  time  before  February,  1813.  Is  not  this  enough,  evm 
if  we  were  bound  to  go  out  of  the  act  ?  In  1815,  the  legis- 
lature passed  another  act,  (sess.  38,  ch.  144,}  authoriieing  the 
plaintiffs  to  establish  a  branch  bank  at  Canandaigfua.  This 
would,  of  itself,  be  a  sufiicient  proof  of  their'existence.   It  m 


tiM:  ur  ^  9»ii9nd  J^le,  Ihat  when  a  cprporation  'soesi  ith^f  jmwvca^ 
inust  ahaw  themselv^  to  ba  a  cprpandion.    What  thw   ^^  ^^^' 
proqf  is  to  be  i8  aaotber  question.    E^ery  plaiQtiff  must  9fti4  «f  UtMi 
prove  biinself  in  e#««.    The  proof  tb^t  we  acted  ag  a  cor*      foiSlk^ 
poration  for  a  number  of  yeeus,.  being  recogni;zedl  as  such 
by  the  legislature,  is,  at  leasts  prima /octet  evidence  of  our 
existence  83  such.    If  the  plaiat,iffs  had  ceased,  to  be,  the 
defendants  should  have  rebutted  our  proo^  by  showing  their 
civil  death. 

The  May^r  ^  Burff^tes  of  Stafford  v.  Bolton^  does  not, 
as  supposed,  ji^t  uppn  the  sole  ground  of  an  omission  in  the 
local  description.  "  The  county  of  Stafford''  was  a  part  of 
the  corporate  name.  Might  (Ftica  be  otmitted  in  the  plaiuf 
tiffs'  name  1  If  it  might,  aud  the  omission  lyould  not  vitiate 
without  a  plea  in  abatement,  why  not  the  words  "  and  Comr 
pany  7"  Certainly  they  might,  and  that  with  much  more 
propriety ;  for  if  Utica  be  omitted,  there  would  be  nothing 
to  distinguish  it  from  any  other  bank ;  whereas  omitting 
the  word  Company  would  still  leave  the  description  suffi- 
Qiantly  perfect  to  make  it  understood  by  every  body.  Then 
ore  not  three  substantive  parts  to  the  corporation.  The 
President  &  Directors  of  the  Bank  of  Utica,  is  a  sufficient 
descriptio  persona.  The  error  is,  in  supposing  that  the  lamr 
implies  three  distinct  bodies ;  but  the  variance  is  literal  and 
unsubstantial  merely.  The  case  falls  precisely  within  that 
of  The  MayoTy  ^c,  v.  Bolton. 

Sutherland,  .  J.  It  is  contended  by  the  defendant — 1, 
that  Thomas  Colling  was  an  incompetent  witness,  and  was 
improperly  admitted  by  the  Judge. 

The  objection  to  Colling  was,  that  he  was  a  stockholder 
in  the  bank,  in  whose  name  this  suit  was  brought.  He  imme- 
diately assigned  or  transferred  his  stock,  and  was  then  per- 
mitted to  testify.  The  transfer,  it  is  said,  was  not  valid,  be- 
cause it  was  not  registered  in  a  book  kept  by  the  Company 
for  that  purpose,  the  6th  section  of  the  act  providing  that  no 
transfer  of  stock  shall  be  effecmal,  until  it  is  so  r^;istered,  and 
all  debts  due  from  the  stockholder  to  the  company  are  paid, 
^c.  This  provision  was  intended  exclusively  for  the  bene- 
fit and  protection  of  the  bank.    Their  lien  upon  the  stoekf 
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ftttt^fmn^  tof  any  debts  doe  to  thein,  cannot  Be  Aflkfleid  by  i  fAiiMfe^ 
Ifay^  M94   ^  ^|j^  ^jj^^  J  ^^  11^  ^Ij^  nottee  of  ec  tianaftr  whiA  Aey 

Bittk  «r  trti04  ^re  boand  to  itegtitd,  is  a  registty  of  it  in  their  book&  P^y- 
Beamf  ttleht  of  dirldetids  to  th^  original  stoakhof^t  at  any  tin» 
tefore  the  itsagfnment  vrtis  tegistcted,  wotfid  pffobaUy  be 
good.  The  legistattlre  intended,  by  this  section,  to  affi>id  to 
the  bank  a  means  of  asceilaihing  i^itfi  certainty  #fao  they 
nirefe  botind  to  considef  and  tteat  a&  stockholders. 

But  if  A.  being  a  stockholder  in  the  bank,  and  nho  indebt- 
ed to  the  bank,  transfer  his  stock  to  R  afl  his  interpsi  passes. 
It  is  a  valid  transfer  tts  bet\reen  A.  and  &  btit  B.  takes  jc  sob- 
ject  to  the  claims  of  the  bank  against  A.  The  r^istry  can 
be  rtiade  as  well  by  B.  as  by  A.  The  transfer  made  by  Col- 
Kog,  theifefore,  passed  alt  his  interest  in  the  stock,  and  len- 
dered  him  a  competent  witness. 

i.  It  is  contended,  that  the  judge  erected  in  decidmg  tfiat 
die  plafntiflft^  wef^  not  bound  to  prove  thethselves  a  corpo- 
ratiott,  upon  the  genera!  issue  pleaded. 

This  objection  is  Well  taken.  When  tf  corporation  sues, 
they  need  not  set  forth,  by  avermenf,  in  the  dechraf ion,  how 
they  were  incorporated ;  but  upon  thd  geneMl  issue  pleaded, 
they  must  prove  <hat  they  aw  d  corporation.  (Kyd  on 
Coi^p.  09t3.  Narrii  v.  Stapsy  Hob.  dll.  8  Ld.  Rarym.  I53S. 
JatkMrty  t:t  deni,  TYustees  of  Union  Acadetny^  v.  Pbtmbej 
8  lohn.  378.  Dutchess  Cotton  Manufaduring  Company 
v.  Davisj  14  John.  245,  opinioii  of  Thompson,  Ch.  J. 
Bank  of  Auburn  v.  Weed,  19  John.  300.) 

3.  It  Ls  objected,  that  the  Judge  erred  iti  overrutiiig  the 
objection  to  the  plaintiffs'  right  of  recovery,  on  the  ground 
that  the  suit  was  brought  in  the  name  of  the  Preiideht  and 
Directors  of  the  6ank  of  Utica,  whereas  they  wei^  incorpo- 
rated by  the  name  of  the  President,  Directors  and  Company 
of  the  Bank  of  Utica^  This  was  a  mere  misnomer ;  and  a 
misnomer  of  a  plaintifi^  even  in  the  case  oif  a  corporationi 
is  not  ground  of  nonsuit^  but  can  be  tak^i  advantage  of  on- 
ly by  plea  in  abatement  (1  Chit,  on  PL  440.  1  Bos.  & 
Pull.  40.  Gardner  v.  IVaUcer,  3  Anstr.  935.  Gook  Dig 
Abatement,  (E).  5  Mass.  Rep.  97.)  The  Judge,  therefore 
decided  correctly  in  ovemiling  this  objection* 
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4.  ft  was  objected,  that  the  ndte  on  which  the  suit  was  iMWtM*. 
brought  was  usurious.  J^^^lJ^^ 

There  is  nothing  to  dfistittguish  this  case,  upon  the  ques*  Btnk  of  titfe» 
tion  of  usury,  from  those  of  the  Ifew  1tork  Firemen  Insure     BuuA^^ 
anc6  Compant/  v.  Ely  ^  ParsdnSf{a)  and  the  Bank  of 
Vtica  V.   Wager Jijb)  e^fcept  that  the  derk  who  cast  the  in-  573  ^*'      *^ 
tcrest  swears,  *•  that  it  was  his  intention,  as  a  clerk  and  boot        (*)  ^**- 
keeper,  always  to  cast  the  interest  at  7  per  cent,  only,  and 
according  to  the  best  and  most  approved  system  in  use.^ 
This  does  not  change  the  legal  character  of  the  transaction. 
It  was  his  intention  cast  and  receive  interest  for  ninety-one 
days,  upon  a  forbearance  of  ninety,  under  an  erroneous  im- 
pression that  ninety  days  were  the  legal  fourth  of  a  year. 
All  that  he  means  to  say,  then,  is,  that  he  supposed,  for  the 
purposes  of  interest,  that  the  year  consisted  of  360  days ; 
and  upon  that  supposition,  considering  ninety  days  as  the 
fourth  of  a  year,  would  not  give  more  than  7  per  cent.    Hk 
mistake  was  as  to  the  law,  and  not  as  to  any  matter  of  fact. 
Upor>  the  principles  already  established,  in  the  cases  alluded 
to,  the  transaction  must  be  considered  usurious,  and  theret 
must  be  judgment  for  the  defendant. 

Savage,  Ch.  S.  concurred,  except  as  to  the  misnoitiet  * 
and  added,  that,  as  to  the  competency  of  Colling,  it  appeared 
that  he  absolutely  assigned  his  stock  to  the  counsel  in  the 
cause.  The  objection  urged  against  his  competency  is,  that 
the  transfer  was  not  complete  till  entered  on  the  books  of 
the  bank,  which  had  a  lien  upon  the  stock  for  any  debt  due 
to  it  from  Colling ;  but  it  seems  to  me  that  this  was  a  ques- 
tion to  be  agitated  only  between  the  bank  and  the  purchaser. 
Colling  had  done  all  in  his  power  to  divest  himself  of  th^ 
stock,  provided  his  conveyance  was  valid.  But  as  the  con- 
veyance was,  for  aught  that  appears  in  the  case,  without 
coiisideratto% and  evidently  for  the  purpose  of  qualifying, 
himself  to  be  a  witness,  was  it  bona  fide  7  Was  not  Mr. 
Williams  a  trustee  for  Colling  7  he,  (W.)  having  neithef 
paid  nor  beeome  obligated  to  pay  C.  for  the  stock  ?  It  is 
stated,  in  the  case,  that  he  transferred  his  stock,  and  I  think 
we  arej  as  was  mentioned  at  the  bar,  to  understand  that  the 
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NEW  Yi^KB^  transfer  was  made  in  all  respects  regularly,  and  fidilyi  ez- 
May<  1824    ^p^  ^  ^jj^  particular  objected  to  at  the  trial. 
Bank  of  Utici^     The  Objection  of  the  misnomer  seems  to  me  urell  taken. 
Qnilacy      Under  the  issue  joinedi  it  was  incumbent  on  the  plaintifEi 
to  show  tliat  they  had  a  legal  existence,  and  a  capacity  to 
.    sue.    In  attempting  to  do  so,  they  prove,  if  any  thing,  that 
« the  President,  Directors  &  Company  of  tbe  Bank  of  Uticai' 
were  incorporated,  but  the  suit  was  brought  in  the  name  of 
f'  the  President  and  Directors  of  the  Bank  of  Utica."    The 
defendants  were  not  to  know  that  there  was  no  incorporatioa 
by  that  name.    The  name  of  a  corporation  is  essential. 
They  are  authorized  to  sue  by  a  particular  name,  and  they 
certainly  have  no  power  to  sue  by  any  other.    Suppoi^  the 
cases  put  at  the  bar ;  that  the  President  of  the  Bank  of  Uti- 
ca  alone,  or  the  Directors  and  Company,  without  the  Presi- 
dent,  or  the  Directors  alone,  or  the  Company  alone,  had 
brought  the  suit,  I  should  not  hesitate  in  saying,  diat  such 
an  action  could  not  be  sustained.    The  authorities  dted  to 
show  that  the  defendant,  if  sued  by  a  wrong  name,  most 
plead  it  in  abatement,  and  cannot  take  advantage  of  this 
informality  on  the  trial,  prove  to  my  mind  the  reverse  ci  the 
proposition  as  to  the  plaintiff;  and  that  a  variance  of  thif 
kind  must  be  taken  advantage  of  on  the  trial,  especially 
where  the  plaintiff  is  a  corporation.    The  case  fiom  Bo 
sanquet  &  Puller  may  be  law,  if  placed  on  the  gioiiod 
adopted  by  BuUer,  J.  that  the  omission  related  to  mere  ad- 
dition of  place ;  but  1  do  not  comprehend  how  the  rule  that 
a  corporation  must  prove  its  existence  upon  the  general 
issue,  can,  in  general,  be  complied  with,  unless  it  is  confined 
to  the  name  upon  record.    Under  this  rule  its  existence  by 
that  name  becomes  matter  of  substance.    It  is  an  artifidal 
technical  being,  and  the  proceeding  should  conform  to  tibia 
idea  throughout. 

WoopwoRTH,  J.  concurred  in  the  result  of  these  opm- 
ions. 

Judgment  for  Ae  defendrats. 


OP  THE  8TATE  OF  HEW  YOUL  7tl 

M«y,  i8d4« 

ff .  J.  &  A.  MAavw  dg-ttftwr  8.  Smnk,  2(1,  &  D.  Ho#-      ***^ 

KINS. 

Action  df  cor^enant^  tried  at  the  Ontario  Cirtsuit,  in  June,  ^n  executor 
1882,  before  his  Honor,  (the  late)  Mr.  Justice  Piatt,  tehen  a  »«»pm  » jad«- 
Tef  diet  was  taken  for  the  plaintm  by  consent,  subject  to  of  hie  testator, 
the  opinion  of  the  Court,  on  the  following  case,  with  liberty  ^^  "^^^^^J^ 
to  either  patty  tt*  turn  the  case  into  a  special  verdict.  that  eo  much 

The  declaration  was  upon  an  indenture  made  by  the  de-  teid^thtAihi 
fendants,  as  follows :  covenaut     » 

'  personal,    and 

binds  him  in 
his  own  right 

In  coostming  a  coTenant,  it  must  be  considered  with  the  context,  and  mntt  be  performed 
according  to  the  intention  of  the  parties  as  derived  from  both. 

Accordingly,  where  8.  A,  D.,  two  of  H.'s  exeeaton,  as  suck,  assigned  a  judgment  to  M 
in  favor  of  H.  aranst  E.  who  was  also  executor,  and  S.  &  D.  covenaated,  as  executors, 
that  thete  ttai  due  and  unpaid  upon  the  judgment,  to  the  aeeignere,  at  the  time  of  the 
aeeigmnent,  0698 ;  held,  that  the  covenant  was  broken  eo  inetanti  that  it  was  made ;  for 
H.  having  appointed  £.  his  executor,  and  he  having  accepted  the  trust,  this  extinguished 
the  judgment,  and  so  there  was  nothing  due  or  unpaid  thereon  within  the  meaning  of  the 
covenant ;  ibr  the  covenant  meant,  1.  that  it  woe  aue  :  S.that  it  was  due  to  the  assignors  ae 
executore;  3.  due  at  the  time ;  4.  due  upon  the  judgment 

It  is  a  general  nile,  that  if  a  creditor  appoint  \Sa  debtor  his  sole  execittdr,  or  one  of  his 
executors,  and  the  debtor  accept  the  trust,  this  operates  as  a  release  or  extinguishment  of 
the  debt  « 

But  a  qwdiBcittion,  universal  as  the  rule  k^  that  where  there  is  a  defioiAncy  of  assets  to 
pay  debts,  the  debt  due  from  the  executor  is  not  diBcharged  ;  but  shall  be  considered  a  part 
of  sttoh  assets. 

In  the  latter  case»  it  has,  in  judgment  of  law^been  paid  to  the  debtor  executor,  and  is  con- 
sidered as  money  in  his  hands. 

Choses  in  actioii  are,  genenilly,  not  defined  tfssets  till  actnaOy  received  by  the  executor. 

But  if  he  rereases  the  debt,  it  is  assets  $  and  he  shall  be  adjudged  to  have  received  it. 

The  appointment,  by  a  creditor,  of  his  debtor  an  executor,  is  considered  in  the  nature  of  a 
apeeif^  bequeet  to  htm  of  the  debt,  and  as  such  mrustgive  way  to  creditors. 

But  a  specific  bequest  takes  preference  of  general  legacies,  and,  as  such,  the  bequest  of 
the  debt  will  be  preferred. 

On  a  deficiency  of  assets  to  pay  debts,  all  the  general  legaciesmust  abate  proportionably ; 
1»ut  a  specific  legacy  is  not  to  abate  at  all,  unless  there  be  a  deficiency  without 

Whenever,  from  the  whole  will,  it  appears  that  the  toststtor  did  not  intend  to  discharge 
the  debt,  by  making  his  debtor  an  executor,  the  latter  is  a  trustee  to  the  amount  of  the  debt 
for  the  legateea  or  next  of  kin. 

But  making  a  judgment  debtor  executor  wilb  othem,  and  in  the  wiH  bequeathing  all 
iudgmente  that  may  be  in  the  hands  of  his  executors  to  others,  does  not  show  snch 
intention. 

The  debt,  when  assets  finr  legatees,  &c.  woidd  ht  oonsidemd  money  in  the  hands  of  the 
debtor  executor. 

Covenant,  Coma  dted  ifiuitrating  the  propoiltiim  tfiat  though  the  letter  of  a  covenant 
be  fUfiUed,  yet  an  action  Ues,  if  its  spirit  and  intent  b»  violated  The  ilttomsy  Genendp 
ttrgumdo. 

y«bli.  9» 
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NEW  YORK,  ^  This  indenture  made  the  17th  day  of  Novembei,  1819^ 
>May,  1824  [jetween  Simon  Stone,  2d,  an  executor,  and  Doratha  Hop- 
Marm  kins,  executrix  of  the  last  will  and  testament  of  Caleb  Hop 
gj^^  kins,  late  of  Pittsford,  in  the  county  of  Ontario,  deceased,  of 
the  one  part,  and  William  Marvin,  John  Marvin,  and  Alex- 
ander Marvin,  of  Albany,  of  the  other  part.  Whereas  Ca- 
leb Hopkins,  in  his  lifetime,  did,  in  August  term,  A.  D.  1816, 
recover  by  judgment  in  the  Court  of  Common  Pleas^  in 
and  for  the  county  of  Ontario,  against  Augustus  G.  Elliot,  of 
Pittsford,  aforesaid,  the  sum  of  1000  dollars  of  debt,  and  also 
10  dollars  for  his  damages,  as,  by  the  record,  &c.  Now  this 
indenture  witnesseth,  that  for  and  in  consideration  of  the 
sum  of  698  dollars,  &c.,  paid,  d^c,  to  the  said  S.  S.  execu- 
tor as  aforesaid,  and  the  said  D.  H.  as  executrix  as  aforesaid, 
they  have  assigned,  &c.,  to  the  said  W.  M.,  J.  M  and  A. 
Mm  d^c,  the  said  judgment ,  d&c,  and  all  the  benefit  and  ad- 
vantage, sum  and  sums  of  money,  that  may  be  had,  obtain* 
ed  or  gotten,  by  reason  or  means  of  said  judgment,  or  any 
proceedings  to  be  had  thereon.  And  the  said  S.  S.  execn- 
ecutor,  and  D.  H.  executrix,  as  aforesaid,  do  covenant  with 
the  said  W.  M.,  J.  M.  and  A.  M.  that  they  have  not  receiv- 
ed nor  will  they  receive  the  said  moneys  due  on  the  said 
,  judgment,  nor  any  part  thereof;  and  that  there  is  nowdi;w 

and  unpaid  upon  the  said  judgment,  the  said  sum  <^  698 
dollars ;  neither  shall  or  will  release  or  discharge  the  same 
or  any  part  thereof,  but  will  own  and  allow  of  all  law- 
ful proceedings  for  the  recovery  thereof,  they,  the  said 
W.  M.,  (fee,  saving  the  said  S.  S.  and  D.  H.  harmless  firom 
all  costs  that  may  happen  to  them  thereby.  In  witness, 
&c." 

The  declaration  contained  several  counts  in  whidi  the 
breach  assigned  was,  that  at  the  date  of  the  indenture,  there 
\  was  not  due  and  unpaid  upon  the  judgment,  the  sum  of 

^  698  dollars ;  but  that  the  judgment  was  fully  released  and 

extinguished,  and  EUiotwhoUy  dischargedfromthepaymeni 
thereof,  to  wit,  on  the  27th  day  of  February,  1818 ;  becansa 
Caleb  Hopkins,  the  plaintiff  in  that  judgment,  on  the  26th 
day  of  September,  1817,  duly  made  his  last  will  and  testa- 
ment, and  appointed  Augustus  O.  Elliot,  the  defendant  in 
that  judgment,  together  with  the  defendants  in  this  sul^ 


OF  THE  STATE  OF  NEW  YORK.  783 

acatoTS  thereof^  and  afterwards  died  without  revoking  the  New  tore, 
same,  and  that  Elliott  accepted  the  appointment,  duly  proyed    May,  1824.- 
the  will,  and  took  upon  him  the  execution  thereof*    There      Marvin 
was  also  a  connt  assigning  the  breach  generally,  by  negatir*       gj[^^ 
ing  the  words  of  the  covenant. 

The  defendants  pleaded  the  general  issue,  and  several  spe- 
cial pleas,  den3ring  that  Elliott  was  discharged  from  the  judg- 
ment in  manner  and  form  as  die  {daintifis  alleged,  a£Bnning 
tliat,  at  the  date  of  the  indenture,  there  was  due  and  unpaid 
on  the  judgment,  698  dollars ,  denying  that  Hopkins  ap- 
pointed Elliott  his  executor,  and  averring  that  Elliott  did  not 
accept  the  appointment  of  executor,  and  did  not  prove  the 
will,  and  did  not  take  upon  him  the  execution  thereof. 

There  was  also  a  notice  of  special  matter,  to  be  given  in 
evidence  on  the  trial,  viz.  that  the  sum  of  698  dollars  was 
paid  to  the  defendants  by  the  plaintifis,  in  consideration  of 
their  assigning  the  judgment  against  Elliott ;  that  they  as- 
signed the  same  as  executors  of  Hopkins,  and  received  the 
money  as  such  executors ;  and  before  any  notice  on  the 
part  of  the  plaintiffs,  that  they  claimed  the  repayment  of  the 
money,  they  paid  out  and  expended,  the  same  in  satisfac- 
tion and  discharge  of  divers  debts  and  demands  against  Hop- 
kins, as  assets  in  their  hands,  and  above  and  beyond  the  as- 
sets in  their  hands ;  that  the  plaintiff,  having  judgments  and 
other  incumbrances  against  the  real  property  of  Elliott,  of 
a  younger  date,  purchased  the  judgment  in  favor  of  Hop- 
kins, in  order  to  let  in  their  judgments  that  Elliot  always 
acknowledged  the  sum  of  $698  was  due  and  unpaid  upon 
the  judgment,  and  always  expressed  his  intention  to  pay  it 

At  the  trial,  the  plaintiffs  proved  the  indenture,  and  the 
will  of  Caleb  Hopkins,  dated  26th  of  September,  1817,  by 
which  a  large  real  property,  situated  in  the  county  of  Onta- 
rio, was  devised,  and  a  large  personal  property  bequeathed, 
subject  to  the  payment  of  debts,  and  Elliott  and  Stone  ap- 
pointed executors,  and  Doratha  Hopkins,  executrix,  which 
will  was  proved  by  one  of  the  subscribing  witnesses,  on  the 
27th  day  ofFebruary,  1818,  and  letters  testamentary  then 
granted  to  the  executors  and  executrix,  named  in  the  will. 
It  was  agreed  that  this  will  should  be  made  a  part  of  ths 
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CBse.    After  bequeathing  several  tegicies,  it  amtained 

May,  1664.    ^i^^jig .  i(  Jq  ajicUtloii  tQ  the  abovo  kigacaes  or  saaui,  I  wSL 

Harm      a»d  order,  that  all  mum  of  moneyv  bonds  oijudgwumU^  tkal 

gi^^       may  be  io  the  hands  of  &y  said  execatoiSy  that  have  not 

been  disposed  of,  in  and  by  my  aforesaid  Tssli,  shall  be 

eqwHy  divided  betireeB  my  two  wsm^tK^^  to  be  paid,  Ac 

Also  all  lands,  goods  and  chattels,  thai  ha^e  ncyt  been  dis> 

posed  of  by  me,  in  the  i^xyre  will  and  teslamcmt,  shatt  be 

equally  divided  between  my  two  sons.'' 

The  defendaate'  counsel  otgseted  that  they  shcadd  not  be 
put  on  their  defence,  until  the  plaiiMiiffii  showed  that  there 
'  weire  assets  of  Caleb  Hoidcins  in  their  heads  si^dmt  to 
pay  his  debts,  or  Aat  theie  were  no  debts ;  ai¥l  alsoeontend- 
ed  that  the  cDostniction  of  this  covenant  was  not  m  die 
^binti&  suiqposed,  that  themoneff  wms  ahsebtirip  due  €md 
payabU  on  the  judgment j  birt  that  it  had  tiat  bem  potd  / 
and  that  the  very  woods  of  the  covenant  showed,  tha^  its 
being  collectable  was  uncertain  and  contingent  His  Homm 
overruled  the  objections,  reserving  thmn,  and  directed  the 
defendants  to  pioceed  with  Aeir  defence. 

A  variety  cf  evidence  was  thm  given  by  both  paities^ 
tQuchmg  the  question  whether  the  d^ndanls  had  fhUy  ad* 
ministered  the  estate  of  their  intestate ;  whether  there  was 
a  deficieQcy  of  assets ;  and  a  depositioD  of  EUiott  was  nad 
by  consent,  stating  that  the  Marvins  had  sold  all  bm  leal  ea- 
tats  iipon  junior  judgments ;  that  he  iiMiended  to  pay  this 
judgment  assigned  to  die  plaintiffi ;  but  had  been  prev^sip 
ed  by  poverty,  &c.  But  as  the  arguments  went  chiefly,  and 
the  opinion  of  the  Court  wholly,  upon  grounds  independait 
of  the  defendant's  evidence  and  the  plaidstiff 's  paroof  in  iq^y: 
it  is  not  deemed  material  to  detail  dthen 

y^dict  for  the  plwitiffs  for  $800,  sulgeet,  de^c 

llie  cause  was  briefly  opened  by  Mr.  H  B^  Davis  for 
the  plaintifBi,  who  cottfined  himsdf  to  a  statement  of  the 
hcts  and  the  pointy  which  btter  wece  as  follows : 
1«  The  covenant  is  personal  upon  the  dirfend&ntsu 
Si  It  is  bread  enough  ht  the  ease ;  Ite  tnie  intent  of  tlKe 
parties,  and  the  kgal  constinctlea  of  fbetttwaol 
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that  the  jadgment  argued  wtm  not  telMod,  «£tingtibbed  h bw  t0kk, 
or  otherwise  diaeharged ;  that  fin  amount  was  due  and    Miy,  isai. 
payftble,  and  might  irithoat  any  exiating  lagal  ImpedimBtiti      Mante 
be  collected  by  the  asaignees.  gj^ 

3.  The  appointment  by  Hopkins  xf  Elliott  aa  his  exeen^ 
tor,  and  Elliott's  acceptance  of  the  appointiileiii,  Was  a  ra^ 
lease  and  eltinguishment)  or  pa3rnieBl,  in  law,  of  the  jad|^ 
ment 

4.  If  the  judgment  is  hot  released,  on  foilnre  of  funds  to 
pay  debia,  yet  it  can  only  exist  as  between  creditors  and  oje^ 
ecutors  of  the  testator,  being  assets  in  their  hands,  and  could 
not  be  enferoed  by  scire  fada^  by  the  defendants  against 

■ 

dieir  co-executor ;  and  is  wholly  eztiagtxiriied  and  tnopeis 
atife  in  the  hands  of  the  assignees,  who  oonid  Hot  have  «a> 
ecution  on  it  for  their  benefit 

ft.  The  evidence  deiited  from  the  de)i6sitfDnj3  of  EUiolt 
Was  impMperly  admitted,  it  bein^  wholly  inektant 

He  was  followed  on  the  same  side  by 

TAkotiy  (Atlom^y  General.)  There  is  nothmg  in  the 
covenant,  nor  is  there  any  evidaice  in  the  case,  to  show 
that  at  the  time  of  pumhasing  the  |n^^ment,  the  plaintiffli 
had  any  knowledge  that  Elliott  Was  an  oxeentor* 

We  admit  that  this  sum  of  $096  was  never  actnally  a<l- 
vanced  or  paid  by  ElMott,  or  any  perton  In  his  bdial^  either 
to  the  testator  or  to  his  co-execdtofs.  The  defendants  con- 
tend that^  therefore,  it  is  <<  ine  and  unpmid^  and  so  there 
is  no  breach  of  the  covenant.  We  answer,  that  the  debt,  as 
such,  is,  in  Jadgment  of  law,  under  the  drsnmstancte  of  tbia 
case,  extinguished,  paid  or  satisfied,  so  far  forth,  at  least,  that 
it  cannot  be  said  to  be  due  within  the  true  intent,  meaning 
and  spirit  of  the  covenant 

The  Court  therefore  will  have  two  genetiU  questions  pre- 
sented to  them :  1.  What  is  the  true  construetion  of  the 
covenant  ?  0.  Did  the  appointment  of  the  Judgment  debt- 
or as  one  of  the  executors,  and  his  acceptance  of  the  trust, 
produce  such  an  affbct  upi^n  the  judgment,  or  the  situation 
df  the  debtor,  or  the  other  executors  in  relation  to  it,  aa  Is 
Inconsisleiit  with  the  spirit  and  intent  of  that  covandnt? 


786  CASBS  IN  THB  SUPREME  OOUBT 

NE  IT  YORK,      First,  thwi^  OS  to  the  construdUm  of  the  coven  ant.    Goif  • 
MAy,  1684,    ennQfs  ^^Q  \jq.  \^  constnied  according  to  their  spirit  and  bb 
Marvin      tent.(a)    Thts  spirit  and  intent  is  to  be  gathered  from  the 
8ton«.       whole  context(&)    The  rule  laid  down,  as  taken  from  Po- 
thier,  is :   we  ought  to  interpret  one  clause  by  the  others 
^y      ^  ^'  contained  in  the  same  act,  whether  they  precede  or  follow 
(*)  7  Eatt,  it.(o)    If,  after  all,  it  remains  doubtful  which  of  two  mead- 
Dig!      Cove*  ings  is  the  true  one,  the  law  has  then  furnished  %nother 
"Tc)  a^^Co     '^^W    That  construction  is  to  be  adopted  which  is  most 
on  CoDt  532.    Strongly  against  the  covenantor,  and  most  beneficial  to  the 

(d)  8  John.  .      /  V 

406.  BacAhr.  covenantee.(«) 

Covenant,  (F).      Having  ascertained  by  the  application  of  any,  or  all  of 
183.   2  Boa.  &  these  rules,  what  the  spirit  and  intent  of  the  covenant  are^  it 
£iu!t  i&      ^  ^^^^^^  ^  performed  according  to  that  spirit  and  intent ;  and 
a  performance  which  is  strictly  according  to  the  letter  of  the 
covenant,  if  it  violate  the  spirit  and  intent,  is  as  much  a 
breach  as  if  it  violated  the  letter  also.    If  a  man  act  contrary 
to  the  intent  of  the  covenant,  it  shall  be  a  breach  though  he 
(/)  1  Sid.  perform  the  words.(/)    Examples :  If  I  covenant  to  deli- 
Svenaot  Jot  ^®'  ^  many  yards  of  cloth,  and  I  cut  it  in  pieces,  and  then 
deliver  it,  it  is  a  breach  ;  for  the  law  regards  the  real  and 
faithful  performance  of  all  contracts.    So  if  one  covenant 
to  leave  the  trees  on  the  land,  and  he  cuts  them  down,  and 
{g)  Com.  Di^.  leaves  them  there.(^)    The  defendant,  a  common  brewer, 
(eT^  Sir.^T.  <^ven&nted  that  the  plaintiff  should  have  seven  parts  of  all 
Ray,  4&1,  in  the  grains  made  in  his  brew  house  (for  seven  years)  and  af- 
Gaodiand;  &,  terwards  put  great  quantities  of  hops  into  the  malt,  of  which 
see  Hopkin$y,  the  gmins  wefB  made,  by  means  of  which  the  grains  were 
Maaa.  '    Rep.  Spoiled  ^  the  grains  were,  however,  delivered  in  this  condi- 
^^  lion.     Upon  action  of  covenant,  it  was  objected  that  it 

would  not  lie,  because  the  covenant  was  fulfilled  by  the  de- 
livery of  the  grains,  and  that  the  only  remedy  for  the  plain- 
tiff was  an  action  on  the  case  for  that  fraud.  But  the  Court 
held  that  it  was  the  intent,  that  the  plaintiff  should  have 
them  for  the  use  of  his  cattle ;  of  course,  that  he  was  to  have 
them  in  such  a  state  that  his  cattle  would  eat  them ;  that 
when  hops  were  mixed  with  them,  cattle  would  not  eat 
them  ;  therefore,  though  the  grains  were,  in  fact,  delivered 
so  as  to  comply  with  the  letter  of  the  covenant,  they  wen 
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not  delivered  in  such  a  state  as  to  answer  the  spirit  of  it,  and  new  tork, 
it  was  consequently  broken,  and  the  action  maintained^A)      Mmy,  1884> 

To  apply  those  rules  of  construction  to  the  present  case :  Marvin 
To  whom  and  how  is  the  judgment  due  according  to  the  »  stmie. 
covenant  ? 

To  whom  due. — ^The  defendants  say  that  there  is  due  i^i^  (h^M 
$698  on  the  judgment.  They  described  themselves  as  ex*  ▼•  Ooodland, 
ecutor  and  executrix  of  the  {daiatiff  in  the  judgment,  to  whom 
it  would  be  due,  if  living.  When,  therefore,  they  represent 
themselves  in  the  capacity  of  persons  who  have  succeeded 
to  the  rights  of  him  to  whom  it  was  due  in  his  life,  they,  of 
course,  represent  that  by  virtue  of  their  succession  to  his 
rights,  it  is  now  due  to  them.  If  they  do  not  represent  it  as 
due  to  them^  how  came  thej/  to  cLssign  it  7  Can  a  man  as- 
sign a  debt  to  which  he  has  no  title  7  And  when  he  assigns 
a  debt,  and  covenants  generally  that  it  is  due,  does  he  not 
covenant  that  it  is  due  to  himself  who  assigns  it  7  The  spirit 
and  intent  of  the  covenant,  therefore,  is,  that  it  is  due  to  them. 

Next,  how  and  in  what  manner,  and  to  what  exteat  and 
effect  due  to  them  ?  Due  to  them  <ts  debts  of  a  testator  arb 
USUALLY  DUE  TO  EXECUTORS ;  for  they  disclose  no  circum- 
stances in  the  covenant,  to  show  that  this  is  not  an  ordina- 
ry case. 

Due  to  them-  upon  the  judgment  as  such  ;  for  such  are 
the  words  of  the  covenant. 

Due  to  them  in  such  a  manner  that  they  had  a  right  to 
ASSIGN  IT  ;  for  they  undertake  to  assign  it  They  cove- 
nant that  they  have  not  received,  and  will  not  receive  any 
of  the  moneys  due  on  the  judgment,  and  will  not  release 
and  discharge  the  same,  or  any  part  thereof. 

It  wasy  therefore^  a  covenant  that  the  debt  was  so  due  to 
them  ihai  they  might  receive  the  money s^  and  had  power 
to  release  and  discharge  the  debt. 

They  covenant  to  own  and  allow  all  lawful  proceedings 
for  the  recovery  of  it,  the  plaintiffs  saving  them  harmless 
from  costs ;  these  proceedings  to  be  in  their  names.  Else, 
why  the  covenant  to  own  them  ?  Else,  why  stipulate  for 
an  indemnity  against  costs  7  They  would  not  be  subject 
to  costs^  unless  the  proceedings  were  in  their  names. 


jfg  CABBM  m  rait  euraiMB  coubt 

VBWTORRi  They  thewfore  corcnanled,  In  intent  and  meaning,  (hat  il 
May,  iee4    y^0gaodu4t0  them  that  lawful  pr^eeedijtgrs  miff  hi  pr0fre^ 
Marrk       fy  fr«  instituted  in  their  names  feir  the  recevery  of  ii. 
gJne.  '^^  V'^^  ^'  ^®  whole  covenant,  ae  gathered  from  die 

context,  is  therefore  this :  That  the  debt  is  due  to  them  as 
debts  are  ordinarily  due  to  executors,  and  so  dae  that  they 
have  the  right  and  power  to  collect  or  discharge  it ;  and 
that  lawful  and  effectual  proceedings  for  its  coUeotion  may 
properly  be  instituted  in  their  names. 

Having  thus  ascertained  the  spirit  apd  intent  of  the 
nant,  the  next  question  is^^ 

2.  Did  the  appointment  of  the  judgment  debtor ,  i 
of  the  executors^  and  his  acceptance  of  the  trusty  produce 
such  an  effect  upon  the  judgment^  or  the  situation  of  the 
debtor^  cr  the  ether  execi^tors,  in  relation  to  it^  as  is  tiMsa- 
sutent  with  that  spirit  and  intent  1 

The  general  rale  is,  that  if  a  creditor  appoint  his  debtor 
his  executor,  such  appointment,  unless  the  executor  renoan- 
oss,  will  operate  as  an  extinguishment  or  discharge  of  the 
(0  Toller't  debt.(i)    This  rule  is  not  peculiar  to  the  common  law,  but 
ch!^4^i.  f^  eeems  to  be  a  rule  oi  general  reason^  resulting  from  the  vsk- 
347.  tuie  of  such  contracts,  and  adopted  by  every  finished  system 

of  jurisprudence.    Si  debitor  creditori  vel  creditor  ttebiiori 
suecedatf  sine  dubio^  extinguitur  obligatio;  una  cum  eh- 
ligationibus  accessoris  pignorum  et  Jldefussorum,  eo  fuei 
oenfusio  talis  pro  solutione  valet,  ut  nemo  potest  apud  eun- 
(j)     Voet,  dem  pro  eodem  cbligatus  nianere.{f)    By  confusion  is 
S!°3^i^i9.^^'  meant  the  concurrence  ci  two  qualities,  in  the  same  subject, 
which  mutually  destroy  each  other.    This  takes  place  when 
(k)  Poth.  on  the  creditor  becomes  heir  of  the  other,  or  vice  versa.[k)  "Hie 
^s,  I^SuL  ^^^  oonsequenee  ensues  when  the  creditor  succeeds  to  die 
lEYani'  Po(b.  debtor  by  any  other  title  which  renders  him  subject  to  his 
debts ;  and  when  the  debtor  succeeds,  by  whatever  means, 
(I)  Id.         to  the  rights  of  the  creditor.(2)    In  all  these  cases,  the  quali- 
ty of  debfop  and  creditor  coucur  in  the  same  person. 

It  is  evident,  that,  by  tfie  concurrence  o{  the  opposite 
diaracters  of  debtor  and  creditor  in  the  same  person,  the  two 
characters  are  mutuaUy  destroyed ;  for  it  is  impossible  to  be 
both  at  once,    A  person  can  neither  be  hta  own  creditor* 
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nor  hk  o^nm  debtor.    Henee,  indirectly,  results  Ihe  eztinc*  kew  yobXj 
tion  of  the  debt,  when  there  is  no  other  debtor ;  for  as  there    ^^^'  *®^ 
can  be  no  other  debt  without  a  debtor,  and  the  confusion       Marrln 
hairing  extinguished  the  character  of  debtor  in  the  only       gj^^ 
person  in  whom  it  remded,  and  there  being  no  longer  any 
debtor,  there  cannot  be  any  debt. 

In  accordance  with  these  principles,  Courts  of  common 
law  have  held,  1.  That  if  the  obligee  of  a  bond  make  the 
obligor,  his  executor,  this  amounts  to  a  release,  at  law,  of  the 
debt.(fii)    2.  The  same  consequence  results,  when  the  obli-     (m)   8  Co 
gor  (as  here)  is  only  one  of  several  executors  ;  for  one  ex-  ^ 
ecutor  cannot  maintain  an  action  against  another.(/t)    3.     (A  OS  Ex 
The  same  doctrine  applies  to  the  case  of  a  judgment  debtor  so4.         ^ 
as  to  a  debtor  on  bond.(o)  ^  ^^jJ^IIT^ 

But  it  will  be  said,  that  to  permit  a  testator  to  disappoint  9* John.  47L 
his  creditors  of  the  funds  for  satisfying  their  debts,  by  ap- 
pointing his  debtor  executor,  is  against  the  principles  of  jus- 
tice and  equity ;  and  it  has,  therefore,  been  held,  that  the 
debt  shall  be  assets  in  the  hands  of  the  executor,  when  the 
other  assets  are  insufficient  for  the  purpose  of  discharging 
those  debts.  It  will  then  be  contended,  on  the  other  side, 
that  the  assets  in  this  cose  are  insufficient ;  that,  therefore, 
the  debt  itself  is  assets,  from  which  the  inference  will  be  de* 
duced,  that  the  debt  cannot  be  considered  as  extinguiflhed, 
but  that  it  is  due  and  unpaid,  within  the  covenant. 

We  admit  the  law  to  be  so  settled,  and  well  settled.  As- 
sets, however,  are  to  be  presumed,  till  the  want  of  them  is 
proved.  Here  the  want  of  them  has  not  been  proved.  In 
truth  the  contrary  appears.  Bui  if  there  were  not  sufficient 
assets,  without  this  debt,  so  that  the  debt  is  considered  as 
assets,  it  is  so  far  from  supporting  the  inference  that  the 
judgment  is  ver  dischai^,  that  it  is  the  very  doctrine 
which,  of  all  others,  shows  that  the  judgment,  as  suehj  is 
discharged ;  for  Elliott  is  accountable,  not  in  the  capacity 
of  judgment  d^tor,  but  as  executor.  It  is  adniitted  that 
there  may  be  found  scattered  through  the  books,  expressions  . 
of  Judges  sometimes,  at  first  view,  apparently  inconsistent 
with  each  other,  and  sometimes,  perhaps,  a  little  deficient  in 

Vol.  n.  100 
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NEW  YORK,  perspicuity.    This  has  arisen  from  the  difficulty  of  express^ 

May,  1824.    ^g  without  circumlocutioQi  the  precise  effect  produced  npoii 

Manrin      the  debt,  by  constituting  the  debtor  executor.    But  the  cur- 

StMie*       rent  of  decisions  has  been  uniform,  and  there  is  one  prind 

pie  running  through  them  all,  viz.  that  the  debt  is  isseta,  £» 

the  payment  of  creditors.    <<  It  was  never  doubted  but  a  debl 

due  from  an  executor  to  a  testator  shall  be  assets  in  the  ex- 

(p)  Perlid.  ecutor's  handsj  to  pay  debts.'\j9)    And  per  Powell,  J.(f) 

T^p!    Taib!  ^'  ^^^^  books  say  the  acCion  is  gone,  some  say  the  ddU  is 

341.  gone,  and  some  say  the  debt  remains  ;  but  they  will  be  all 

fordv.  Wank'  reconciled  hy  thisy  that  the  debt  vnll  be  assets  J* 

fwd,  1  Saik.      jt  ^iu  be  contended  on  the  other  side,  that  this  debt  is  noi 

302. 

discharged  because  it  is  assets.    It  is  material  to  inquire^ 

therefore,  what  assets  arCj  and  when  and  how  a  debt  due  to 

the  testator  becomes  assets  ?    "  And  it  is  to  be  observed, 

that  a  right  for  which  a  good  remedy  by  action  is  given,  is 

not  yet  assets,  until  it  he  recovered  and  reduced  into  pos- 

(r)    Bredi'  8ession."(r)    If  a  man  is  indebted,  by  obligation,  £100,  to  a 

00^58^59*'  ^  testator,  this  obligation  is  not  assets  in  the  hands  of  the  ex- 

(•)Oweii,36,  ecutors,  until  it  b^  recovered  by  them.(^)    Bonds  and  spe- 

issi  s.  P.'  ^    cialties  are  no  assets  till  the  money  is  paid.(/)    Debts  due 

N^iLJ!^^  \  to  a  testator  upon  a  judgment,  statute,  or  specialty,  are  uolaft* 

Vant  96.    2  sets  till  actual  recovery  and  receipt.(M) 

P*m.^^'  ®'      This  doctrine  is  also  supported  by  the  more  modern  au- 

(«)     Com.  thorities.    Toller(t;)  says,  in  relation  to  choses  in  acfjoo^ 

(D^!  Off.  Ex!  ''  T^^^  executor  is  entitled  to  the  testator's  debts  of  every 

9^.   Bac.  Ab.  description,  whether  debts  of  record,  as  judgments,  statutes 

Gz6Ciitonf 

&c  (H)  2  Toi.  and  recoguizances,.or  debts  on  special  contract,  &c^  6ic^  and 
^^(«)  Toiler*!  ^^'  ^"^^  debts,  when  received  by  the  executor,  shall  be  assets 
I*  Ex.  eh.  3,  in  his  hands.  And  it  was  held  by  Ld.  EUenborough,  in  1816, 
**  '  ^  that  debts  due  to  an  intestate  are  not  to  be  considered  as  as- 

sets, until  actually  paid  ;  and  that,  on  apleaof  pfoiM  admin- 
istravitf  it  was  necessary  to  prove  Jiat  tho  amount  had  been 
(tt)  oa—  ef  received.(tr) 
i,  \  Outride'      There  are,  indeed,  some  cases  in  which  an  executor  man 
32.  account  for  a  debt  as  assets  whi<ih  hn  has  never  actuaUjf  re- 

ceived ;  but  all  these  cases  are  put  upon  a  ground  which  for- 
tifies our  argument,  viz.  that  the  executor  has  so  conducted 
as,  in  judgment  of  law,  amounts  to  a  receipt,  and  gives  liso  to 
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that  presumption,  ^'iiri>  et  dejnre^  which  is  incapable  of  con-  new  yorX| 
tradiction,  that  the  debt  has  been  received  by  hiin.    Take    M^y»  ^824 
the  case  of  a  release  by  him.    Per  Periam^  "  If  an  execu-       BImnria 
tor  release  an  account,  and  it  can  be  proved  that  so  much       gj^^ 
wafi  due,  it  is  assets ;  for  the  law  presumelh  he  hath  re- 
ceived  so  much  as  he  doth  release.^\x)  If  an  executor  release  ngi'V  XwaI 
a  debt,  or  discharge  one  in  execution,  it  shall  be  accounted,  ^>  On.  mt. 
in  law,  assets  received.(f/)    Damages  recovered  may  be  as-     (y)  p^  ho- 
sets,  though  never  actually  received,  as  by  being  released  by  ^\^  j^ 
the  executor ;  for  this  amounts  to  a  receipt.(2?)    In  no  other  70. 
case,  therefore,  is  an  executor  liable  for  a  debt  due  to  the 
testator,  as  assets  m  his  hands^  unless  the  debt  has  been 
actually  received,  or  has  been  placed  in  such  a  situation  that 
in  judgment  of  law,  it  is  considered  as  received. 

Apply  this  doctrine  to  the  present  case.  The  defendants 
say  the  debt  is  assets.  If  so,  the  judgment  itself  has  ceased 
to  be  an  outstanding  debt ;  because,  in  order  to  become  as- 
sets, it  must  be  considered  as  received  ;  and  here,  as  the  same 
hand  which  is  to  pay  is  also  to  receive^  in  judgment  of  law, 
it  is  considered  as  received: 

This  is  supported  not  only  by  the  authorities  already  ci- 
ted, but  is  strongly  fortified  by  other  courses  of  reasoning 
founded  upon  other  classes  of  cases  bearing  upon  the  same 
point    Danby,  Choke  d&  Moile,  Justices,  held(a)  that  when     u)    Flowd 
a  creditor  makes  his  debtor  and  another  his  executors,  and  ^ 
has  no  other  goods  but  the  same  debt,  the  executor  debtor 
shall  be  charged  with  the  same  to  those  to  whom  the  testa- 
tor was  indebted  ;  and  he  shall  be  charged  to  aceounifor 
the  same  before  the  ordinary.    For  what  is  an  executor  to 
account  before  the  ordinary  7    He  is  to  declare  what  goods 
and  chattels,  belonging  to  the  testator,  he  has  received^  and 
what  debts  and  legacies  he  has  paid.     This  shows  that  he 
does  not  account  for  the  whole  inventory  already  filed,  bat 
only  for  such  part  of  it  as  has  been  actually  received,  or  is 
deemed  to  be  received  in  judgment  of  law.     The  Courts 
therefore,  when  they  said  he  must  so  account  for  his  own 
debt,  must  have  held  that  the  debt « was,  in  judgment  of  law,     (&)  9  FimM. 
to  bcs  considered  as  collected  or  received  by  him  in  his  capa-  ^ ^  ^4. '' 
city  of  executor,  and  the  money  in  his  hands  as  sucklifi)  4i3,  d  •L 


79S  CASES  IN  THE  SIJPICEME  COURT 

MEWTOEXy  Where  there  had  been  a  decinee  against  an  exeeotor  to  ae- 

jUftWi-    count,  Ld.  Eldon  Baid,(c)   *  a  debt  due  from  an  execotm  n 

Marvin      assets,  for  the  same  plain  reason,  that  an  ezeentor  who  is  a 

stone.       creditor  may  retain.    The  consequence  seems  necessary 

that  under  the  usual  decree  against  an  executor,  an  interrog- 

w}o^!Sg!h  ^^^  should  be  pointed  to  the  inquiry,  whetfier  he  has  as- 

13  Vei.  d64      sets  in  his  hands  arising  from  a  debt  due  by  himsdf, 

Again,  it  may  be  said,  if  an  executor  does  not  adminisler 
the  amount  of  his  debt,  ic  is  a  devastavit.  An  executor  can 
be  guilty  of  a  devastavit  m  relation  to  debts  due  the  testa- 
tor in  ordy  two  ways :  1.  Where  he  releases  the  debt,  cf 
does  not  take  the  proper  measures  to  collect  and  receive  it 
2.  Where,  when  it  is  collected  and  receired,  he  does  not 
properly  administer  it.  An  executor  cannot  take  any  mea- 
sures  to  collect  and  receive  a  debt  of  himself.  He  cannot, 
therefore,  commit  a  devastavit  in  the  first  manner  by  neg^ 
lecting  to  take  proper  measures.  It  munt  be  committed  in 
the  second  mode,  and  as  thttt  can  only  be  done  when  the 
debt  is  collected  and  received,  the  debt  in  this  case  must,  in 
judgment  of  law,  be  deemed  to  be  collected  and  received  by 
him,  and  in  his  hands  as  executor  to  be  administered. 

If  the  testator  leave  the  executor  a  legacy,  it  is  held  to  be 
a  sufficient  indication  that  he  did  not  mean  to  release  the 
(<j)  I*  6^  debt  due  from  the  executor,  and  in  such  case,  8a3r8  Toller,f^ 
the  executor  shall  be  a  trustee  to  the  amount  of  the  debt^ 
for  the  residuary  legatee  or  next  of  kin.  No  man  can  pn> 
perly  be  a  trustee  of  a  judgment  against  himself  L  e.  of  the 
judgment  itself  It  is  incident  to  a  trust,  that  a  trustee^ 
should  have  the  power  of  transferring  or  assigning  the  trust 
property  to  a  cestuy  que  trust  having  the  whole  beneficial 
interest,  unless  specially  prohibited  from  doing  so,  or  unless 
the  doing  so  would  or  might  defeat  the  partieular  object  of 
the  trust 

Apply  that  doctrine  here,  and  what  shall  we  have  ?  an 
assignment  of  a  judgment  by  the  judgment  debtor  Atm^ 
self!  The  language  of  Toller  is  scrupulously  accurate  and 
poinu  to  the  very  doctrine  for  which  we  contend.  Re  speaks 
of  a  trustee  to  the  «mofin/  of  the  debt,  not  of  the  debt  itsel£ 
TbM  that  amount  must  be  considered  in  his  hands  as  exeat 
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tir,  ftUd  reedTed  on  the  joclgnieiit  Tbe  leswdlef  the  easee  inrrmnuB, 

0tated  in  Bridgman.(«)  is^  that  if  a  debtor  be  made  esKeeotof)    Umf,imi, 

the  d^  is  tdtalljr  extinguished.    But  it  seems  that  it  is  only 

parting  with  the  acti<m ;  for  the  ejcecutor  is  00Bsi4ered  as  a  ^' 

truMtee  for  the  money,  and  such  manejf  is  consideied  in  tqui^ 

ty^  as  part  of  the  Usiattn^s  personal  4stmie.    Heve  the  own*  inda^  ^t^ 

mbip  of  so  much  money  is  taken  from  him^  who  oives  in  his  Maton,dbe.x. 

private  capacity,  and  truisfened  to  his  official  cnpocity,  so 

as  to  make  a  part  of  the  fund  which  ought  to  receive  it   Of 

course,  then,  the  debt  is  paid  to  the  fund* 

Hence,  because  the  debt  is  assets ;  because  the  executor 
is  to  account ;  because  he  may  commit  a  devastavit  in  tela* 
tion  to  it;  because  he  is  trustee  of  the  money ;  and  because 
the  money  ceases  to  belong  to  bim  in  his  individual  capacity^ 
but  is  considered  part  of  the  testator's  estate ;  the  debt  must 
be  considered,  in  judgment  of  law,  received  by  the  executor, 
the  money  in  his  hands  as  exeenfeor,  and  tho  judgment  as 
such,  therefore  paid. 

But  we  rest  not  solely  upon  these  general  principles,  and 
inferences  deducible  from  them,  however  convincing  and 
mesistible  we  may  think  diem  to  be.  There  are  opinions 
of  the  ablest  Judges  directly  in  point  In  Wankford  v« 
Wankfordy{f)  the  question  was,  whether  the  appointment  (/)  1  Saik 
of  an  obligor  to  be  executor  of  the  obligee,  was  such  a  dil*  '  , 
charge  of  the  obligation  that  the  admimstmtor,  cum  tester 
menio  annesa,  of  the  obligee,  could  not  sue  the  representa^ 
tives  of  the  obligcMr  after  his  deaidi :  held^  that  he  could  not ; 
and,  by  Holt,  for  two  reasons :  1.  By  the  appointment  of  the 
obligor  executor,  he  became  entitled  to  receive  Ae  money, 
and  he  beiog  the  person  who  was  to  pay  it,  tiie  same  hand 
was  to  pay  and  receive,  which  operated  an  extinguisdiment 
2*(g)  "  That  when  the  obligee  makes  the  obligor  his  exacu"*  (g)  id.  306. 
lor,  though  it  is  a  discharge  of  the  action,  yet  the  debt  is  as» 
sets,  and  (he  making  him  executor  amounts  to  payment  and 
a  r^ease*  If  H.  be  bound  U>  J.  S.  in  a  bond  of  £100,  and 
thenj.  S.  makes  H.  his  executor,  H.  has  actually  received  so 
much  money,  and  is  answemble  for  it ;  and  if  he  does  not  ad- 
minister so  much,  it  is  a  devastmiiP  In  Stevens,  admr.  r* 
€Myil»'H2,(A).Jackson,J.(dehveriagtIie>ophiionoftlieC^       bJ^^Ml 


794  CASES  IN  THE  SUPREME  OOUBT 

NSWTORK,  sayB,  ^  As  800D  as  the  debtor  is  appointed  admioistntor,  if 
May,  1834,    j^^  acknowledges  the  debt,  he  has  actually  leceiyed  so  mnch 
Marvin      money,  and  is  answerable  for  it.    This  is  the  lesalt  with  te^ 
StoM.       P^^  ^  ^^  ezecutofi  and  the  same  reason  appU^s  to  an  ad- 
ministrator, as  the  same  hand  is  to  receive  and  pay,  and 
there  is  no  ceremony  to  be  performed  in  paying  the  debt, 
and  no  mode  of  doing  it  but  by  considering  the  money  to  be 
now  in  the  hands  of  the  party  as  administrator.''    He  after- 
wards says,  "  The  consequence  is,  that  he  and  his  sureties 
in  the  administration  bond,  are  liable  for  the  amount  of  sncfa 
debt,  in  like  manner  as  if  he  had  received  it  fh»n  any  other 
debtor." 

It  would  be  a  waste  <^  time  to  enter  into  an  argument  to 
show  that  if  these  authorities  are  to  be  relied  upon,  and  the 
amount  is  in  the  hands  of  the  executor,  as  such,  it  amounts 
to  payment,  as  Ld.  Holt  says,  and  that  the  judgment  which 
has  thus  produced  this  amount  in  his  hands,  is  not  a  judg- 
ment due  and  unpaid.  One  authority,  however,  even  on  so 
W  ^  Maifc  plain  a  point  It  is  said  in  Winship  v.  Bass  ei  alJi) 
"  there  is  no  doubt  that  fimnerly  by  the  common  law  of 


England,  when  a  debtor  was  made  executor,  the  debt 
discharged,  unless  a  different  intent  of  the  testator  could  be 
inferred  from  the  will  itself.  The  reason  given  in  some  of 
the  books  is,  that  the  same  person  is  to  pay  and  receive^  and 
as  the  executor  cannot  maintain  an  action  against  himself 
the  debt  shall  he  considered  as  paid*  But  to  avoid  manifest 
injustice  to  creditors,  the  same  law  held  that  the  debt  thus 
considered  to  be  paid^  should  be  assets,  ^c"  Again ;  speak- 
0)  Id.  903.  jng  of  an  administrator/ j)  <<  the  remedy  at  law  may  be  sus- 
pended during  his  administration,  but  will  revive  after  it 
ceases ;  and  indeed  he  may  be  charged  on  his  administmtion 
bond  as  having  received  the  amount  of  his  debt ;  for  hav- 
ing voluntarily  assumed  the  trust  which  prevents  any  other 
from  receiving,  and  being  unable  to  sue  himself,  he  riiall  be 
considered  as  having  paid  the  debt,  and  holding  the  amount 
in  his  hands  as  administrator."  • 

If,  after  this,  it  can  be  supposed  ih^  judgment  against  El" 
Uott  is  to  be  considered,  in  point  of  law,  due  and  unpaid, 
we  ask  to  whom  is  it  due  ?  To  Elliott  himself?  «  A  man 
cannot  be  his  own  creditor  and  his  own  debtor,  and  if  so^  the 
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Other  executors  had  no  interest,  and  could  not  assign."    To  new  york, 
the  other  executors  ?  "  One  executor  cannot  owe  his  co-ex-    May,  isai 
ecutor  in  that  capacity.    They  cannot  sue  each  other.(ifc)       Mamn 
After  Elliott's  death,  they  could  not  sue  his  representatives.       stone. 
They  are  not  liable  for  his  devastavit  as  to  this  debt.    They 
are  not  liable  to  account  to  creditors  for  it ;  for  they  cannot  xJ"  ^    343 
collect  it,  and  having  no  personal  interest  in  it  themselves,  Book  3,  ch.  ^ 
it  cannot  be  due  to  them.     To  the  creditors  of  Hopkins  ? 
How  ?    to  all  jointly — ^the  whole  ?    or  each  proportionably 
according  to  his  debt  ?    Shall  each  one  sue  him  in  debt  on 
judgment,  or  can  any  one  sue  him  in  debt  on  judgment  ? 
No  one  can  tell  to  whom  this  judgment,  as  a  judgment 
debt,  is  due,  and  support  that  opinion  either  by  reason  or 
authority. 

/  C  Spencer,  for  the  defendants,  made  the  following 
points : 

1.  The  appointment  of  Elliot  an  executor,  did  not  abso- 
lutely discharge  the  judgment 

2.  If  it  did,  it  would  not  be  a  breach  of  the  covenant. 

3.  If  the  covenant  imports  that  the  judgment  was  valid 
and  subsisting,  it  is  satisfied  by  the  facts  in  the  case,  shdw- 
mg  a  deficiency  of  assets ;  and  also  by  its  being  valid  in 
equity  for  the  next  of  kin. 

4.  In  any  event,  the  plaintifis  being  volunteers,  cannot 
question  the  validity  of  the  judgment. 

He  said  that  considerable  reliance  might  be  placed,  in  the 
conclusion,  upon  the  assumed  fact,  that  the  real  estate  was 
devised  to  the  executors  for  the  payment  of  debts ;  but  we 
contend  that  such  is  not  the  true  construction  of  the  lan- 
guage in  the  case.  The  words  are,  "  by  which  a  large  real 
property,  situated  in  the  then  county  of  Ontario,  was  devis- 
ed ;  and  a  large  personal  property  bequeathed,  subject  to  the 
payment  of  debts."  We  say,  the  expression,  "  subject  to 
the  payment  of  debts,^  applies  only  to  the  last  antecedent, 
personal  property.  In  Eagles  y.  Carey, [t)  the  expressions,  O  l  V«* 
^'I  will  all  my  debts  shall  be  paid  before  any  of  my  lega- 
cies, or  gifts  hereinafter  mentioned,"  were  held  not  to 
charge  the  testator's  land  with  the  payment  of  debts.    We 
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NEW  YORK)  deem  it  only  neceeaary  to  refer  to  the  whole  will|  to  show 

Itty,  1884    ^^^  ^jjg  testator  never  devised  his  real  estate  to  pay  fak 

BftnriA      debts,  and  we  contend,  that  if  any  ambiguity  arises  from 

mm 

Stone.       ^^^  language  of  the  case^  it  is  entirely  removed  by  •  lefsr- 
ence  to  Uie  will. 

But  whether  there  were  assets  or  not,  for  the  payment 
of  debts,  we  hold  to  be  quite  immaterial.  The  judgment 
against  Elliott  was  as  much  assets  for  the  next  of  kin,  as  for 
creditors ;  and  cieditors  and  next  of  kin  stand  precisely  on 
the  same  footing.  If  this  judgment  can  be  made  available 
to  either,  the  words  of  the  covenant  are  satisfied. 
The  authorities  cited,  as  collected  in  Bridgman's  Index, 

(m)  Tit  El-  (m)  are  Hudson  v.  tIudsony{n)  and  Wankford  v.  Wankford. 
pL^Sl"*  (o)    The  language  of  the  Chanceltor  in  Hudson  v.  Hudson^ 

461*^  ^  ^^  ^^  certainly  very  strong,  that  the  debt  is  totally  extingnish- 

(o)  1  Salk.  ed.  But  it  is  to  be  remarked,  that  this  was  used  by  way 
of  argument,  and  was  not  a  decision  on  any  point  in  the 
case ;  and,  what  is  remarkable,  the  very  next  case  in  Atkyns, 

(p)  1  Atk.  Fox  V.  FoXy{p)  is  a  decision  on  the  very  point,  directly  the 
contrary,  viz.  that,  notwithstanding  at  common  law,  the 
making  an  obligor  executor  extinguished  the  debt ;  yet^  in 
this  case,  the  bond  shall  be  considered  as  assets  in  the  hands 
of  the  executor,  to  be  applied,  afler  papng  funeral  expenses 
and  legacies,  to  the  exoneration  of  the  real  estate,  in  favor  of 
the  heirs."  This  is  a  very  strong  case.  It  proceeds  apon 
the  familiar  principle  in  equity,  that  the  heir  has  a  right  to 
call  on  the  executor  to  apply  the  personal  estate  in  discharge 

{q)  Brxdgm.  of  a  mortgage,  as  the  first  {und,{q)      The  Chancellor, 

tatet'real'  and  ^^  ^'^^  '^'  ^^^^i  makes  the  bond  of  the  executor  personal 
•enott&l,  H.  property,  applicable  to  the  payment  of  funeral  expenses 
and  legacies,  and  belonging  to  the  heir ;  but  this  could  not 
be  so,  if  it  were  absolutely  extinguished^  in  the  language 
used  in  Hudson  v.  Hudson.  That  language,  then,  should 
be  taken  with  the  qualification  annexed  in  Fox  v.  JFVr,  at 
common  law  J  and  then  the  case  of  Hudson  proves  no- 
thing. 

The  case  Wankford  v.  Wankford^  so  much  relied  upoa 
by  the  Attorney  General,  merely  proves,  what  has  not  been 
denied,  that,  at  common  law^  an  action  cannot  be  sua- 
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tained  on  a  bond  given  by  an  executor  to  his  testator ;  al-  nev  york, 
though  the  reasons  given  are  extremely  questionable,  and    M^y,  1894> 
may  induce  the  Court  to  relax  the  rule,  <^  according  to  the      Marm 
exigencies  of  society,  and  the  lights  and  improvements  of       f^^ 
the  age."    Yet  it  not  denied  that  the  older  authorities  are 
so.    But,  in  that  case,  the  observations  of  Powell,  J.  at 
page  302,  are  worthy  of  remark.    ''He  said  that  some 
books  say,  the  action  is  gone,  some  say  the  debt  is  gone,  but 
they  will  all  be  reconciled  by  this,  that  the  debt  will  be  as- 
sets."   Probably  the  true  question  between  the  parties  on 
this  part  of  the  case  is,  what  is  meant  by  the  books'  saying, 
tke  debt  is  assets  in  the  hands  of  the  executor  ? 

The  Attorney  General  has  cited  several  cases  to  show  the 
meanmg  of  the  term  assets,  and  that  a  debt  is  not  to  be 
deemed  assets,  until  it  is  collected.    In  TerTnes  de  la  Leyjir) 
^^  assets  are  said  to  be,  when  a  man  makes  executors,  and     (r)  Tit  as* 
leaves  them  sufficient  to  pay,  or  some  commodity,  or  pror 
fit  is  come  to  them  in  right  of  their  testator."    Toller(9)  says,     /«)  l.  Ex 
'<  the  personal  property  that  is  of  a  saleable  nature,  and  may  ^^ '* 
be  converted  into  ready  money,  is  called  tissets  in  the  hands 
of  the  executor  or  administrator,  that  is,  sufficient,  from  the 
French  assez,  to  make  him  chargeable  to  a  creditor  and 
legatee,  or  party  in  distribution,  as  far  as  such  goods  and 
chattels  extend ;"  and  in  the  .case  of  Fox  v.  Fox,  before 
mentioned,  it  will  be  observed  that  the  Chancellor  calls  the 
bond  assets  in  the  hands  of  the  executor,  to  be  applied  for 
the  benefit  of  the  heir.    There  are  a  great  variety  of  cases 
where  executors  are  made  chargeable  as  for  assets,  that 
never  came  to  their  hands ;  as  where  by  negligence  or  delay 
in  collecting  debts,  or  prosecuting  for  them,  they  have  be- 
come desperate  ]{t)  all  which  would  seem  to  show,  that  a     (d  t©il  U 
security  may  be  assets,  before  it  is  collected ;  and,  in  this  ^  ^7. 
case,  why  is  not  the  judgment  against  Elliott  as  much  assets 
in  the  hands  of  the  other  two  executors,  Messrs.  Hopkins 
and  Stone,  as  in  Elliott  ?    Gould  they  avoid  accounting  for 
it  to  creditors,  by  saying  that  it  was  not  assets  ?    It  is  doubt-  ,'* 

less  true,  that  in  the  cases  cited  by  the  Attorney  Geneml,         >' 
particularly  those  from  Massachusetts'  Reports,  the  Courta 
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MKWsYonM^  bai^eaMd  tkai  they  ▼ill  hM  tba  executor  liaUe  frt  At  Uli 

^y*^^^    he  owes  bis  tet^tyir^  MM9ei9  in  his  bao<b^  on  tbo  gmmd 

Kktrin      Ibat  Ae  ut  prjmtmediQ  havie  paid  himgd/.    |p  due  ctap  tf 

ij^       i.  sdyeot  and  neaponaihle  eJBeeutor,  m  a|l  those  ciied 

4/0  ha?e  been,  this  was  aafficient  fi>i:  the  fnupoees  of  the 

fiul.  because  the  ComAs  baWi  i&  such  cas0^  made  that  jm^ 

sumptiooy  it  b;  no  means  feUoars  that  such  is  die  oid| 

gnt^i^nd  of  Ihe  UabUUy  of  the  exjoeutpr ;  or  tbat  soch  Uidsility 

is  limited  to  his  pet^sooal  fesponsibilit y  only.  It  is  sujScienl 

tp  say,  that  in  none  of  the  cases,  was  the  question  pieseoiedi 

whether  the  Courts  would  enforce  a  security  vhiph  was  tsp 

lid,  and  would  b^  effeptnal  against  the  pvopecQr  of  an  ejt- 

eovtorj  whp  was  insolvent,  and  against  whoin  there  wen 

UP  other  mpans  of  proceeding  tp  coUeot  the  debt.  ? 

The  ^ttprney  C^neiAl  contendsi  thai  the  executor  is  li»- 

(4  L.  Ex.  hie  viasi  executor*  and  net  us  debtor  ;  Toller,(«i)  gives  the 

'^  .season  why  the  debt  of  an  cp^eeutor  shall  be  assets  lo  pay 

cr^tpr^  viz»  that  it.  is  highly  unnsasonable  that  the  claims 
of  creditors  should  be. defeated  by  a  lelesse  absolutely  vo- 
luntary ;  and.  the  same  raaspn  is  giv.en  in  2  Black.  Com, 
61^;  but.upQU.the  gnpund  taken  by  the  Attorney  Genera], 
the  object  K^th^  rule. of  laTF. would  entirely  fail  in  every 
gaSP}  where  the  e;i;equtof .  \^9S  inspbenti  alOiongb  a  valid 
^fid  su^ci^ut  s^nrity  ff^?  the  debt  exi9t0d  ;  for  thought,  acr 
cprding  to  his  doptrin^^  the  testator  eannpt  release  the  ex* 
ewtpr,  as  it  wquldbi^  a  fraud  un  his  enMcUtorp,  yet  be.nwy 
discharge  the  only  letyiedy  for  collecting  the  debt.  In  other 
^OrdSf  he  would  he  permitted  to  dp  that  indirectly,  which  he 
is  not  allowied  to  do  directly^ 

In  many  of  the  oases  ciUA  on  the  ptber  side,  and  in  all 
|he  e.leinen<ary  books,  the  es^ecintpr  i?  qaQed  a  trustee  fc« 
eireditpr^  legatees  and  th^  n^  of  k|n»  and  ttam  is  no  doubt 
be  is.  such*  Now  the  secj^rities  and  liens  wbich  a  trustes 
\mt  are  incident  to  the  prinoipal  trust,  and  helwg  as  much 
(v)  Moies  ▼.  fP  tbe  p^Mjf  que  frus^  a$i  the  debt  itself.(i?)    If  A.  slioidd  aa- 

f^OL&i.  ag^^toP.int^^stferRadeh^ftWjBf  by  Zwor«WO^which 

127, 138.  is  secured  by  fk  mortgeg^,  c^n  thetft  he  a  doubt  tbst  B.  would 
hn  entitled  to  compel  the.  tmstso  F*  to  foreclose,  the  mortgafs 
if  it  was  necessary  to  collect  the  debt?    The  very  point  is 
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dse^id  Id  Jkduom  ▼•  J^  Lameg.{!w)   Kent,  JL  89f%  ia  nkwtobXj 
thit  cafia^  «<Evea  i£  Um  lechnioal  legal  estaia  la  the  moct-    ^^  ^^^ 
gage,  had  descended  to  the  heir,  he  would  hare  beaa  but  a      Manrim 
neias  tinBtB6  ftr  aU  tlie  ebildato^  tt  wbom  the  benefickl  in-       sJne. 
tensl  was  deviasd:  aoA  thw  vould  hmna  beeA  entitled  to 
iiiB  his  maaa  to  letovei  the  monej^  ec  tafimedose  the  mvt-  Rep755SL 


jrajfi^ or  to  gain  piwioirion.^    The ca«0> «itfid by  him.in;2 
Yeasjr  Senior,  p.  iSyia  to  the  same  point    If  it  bad  boat  the 
mortgage  ef  the  heir  himeel^  it  ia  presumed  it  would  havo 
OBMfe:  m9  4iffiMPenee«    The  powieis  ef  a  Court  ef  Bquky 
would  haye  been  abundaally  suffieieBt  te  enforce  the  secu* 
litjr.    The  ease  of  Orr  v.  Kjaineajl^x)  shows  that  where     («)  s  Vos 
an  executor  is  insolvent,  the  Coust  will  make  a  legatee  ^^  ^^ 
whan  he  has  paid,  vefund.    Ill  Crane  v*  Drake,(jf)  a  ca»-     (v)  3  Vera 
ditnr  waB:alibwed  to  pursue  the  specifie  Aind  sold,  to*  a  pur- 
ehaaer.    If,  thoni  the  ezeouttH  be  a  trustee  for  creditors,  and 
next  of  kin,  te  whom  the*  debt  belongs,  why  should  not  a 
mortgage  given  by  him,  be  enforced  for  their  benefit,  if  it 
was  the  only  meaoe  of  cellecting. the  debt  1    Andif  amort- 
gage,  why  not  a  judgment  ?    The  technical  difficultiesajris- 
iDg  from  the  executor  being  defendant,  and  the  representa- 
tive of  the  i^aiatiff)  if  they  are  insurmoimtable  at  law,  are 
easily  overoome  in  Equity,  where  a  bill  nught  be  filed  to 
eharge  die  land  held  by  such  judgment    It  is  an  old  head 
of  Equity,  thai  the  Court  will  lend  its  aid  to  enforce  judgr 
moots  at  la»Wi  where  there  aie  any  ohstmotiQns.(2:)   Its  jurie^     («)  Mltr.  PL 
diotion  will  bo  exercised-  whenever,  upon  principles  of  uni'^  i04^eh.  2^ 
versal  justice,  the  intei&fence  of  a  Court  of  Judicature  i»  2-  Coop-  intr 
necesaary  to  prevent  a  wrong,  and.the  positive  law  is eilent(a)  pi.  ''i^Vh^ 
The  &miliar  case  of  a  judgmeat  and  exeoution  creditor,  ^^\  „  ^. 
seekmg.  the  aid)  of  a  Court  of  Equity  to  charge  choses  m  ac-  ii. 
tion,  that  had  been  fraudulently  aesigoed,  and  could  not  be 
leviedtOQ  by  exeeulion  at  law,  is  inpoint  to  show  the  pow- 
er and'  practioe  ef  that  Court,  in  enforoihg  judgments  at  law ; 
and  the  oaae  of  Bgdelty^  Heyvie^^b)  is  very  much  in  point,     (()  3  Atk 
to  show  that!  when  the*  remedy  at  law  itf  obstructed,  in  oon- 
saquenee  of  technical  difileulties,  equity  will  interpose  to 
give  eflbct  to  a  judgment  at  law,  and* on  the  express  ground 
Ibat,  the  ooMUitary  remedice  tbwe  oamMt  be  hadi    Thui^  a 
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NEW  YORK,  bond  from  a  woman  to  her  intended  husband  is  eoforeed  m 
^^y'  ^^^   Equity,  although  void  at  law,  and  extinguished  by  Ihs  m 
Marvin      termarriage.(c) 

Stone.  If  this  reasoning,  and  the  inference  from  the  autfaoritiet 

^  be  correct,  then  is  it  established  that  a  credits  of  Hopkii]^ 

V.  163  ^       in  <^^  of  ^  deficiency  of  assets,  would  be  entitkd  to  the 

aid  of  a  Court  of  Chancery  to  enforce  the  judgment  against 

Elliot's  lands ;  and,  of  course,  the  judgment  must  be  valid, 

due  and  unpaid,  if  there  were  such  deficiency  of  assets. 

Without  now  entering  into  that  question,  we  contend  that 
the  next  of  kin  stand  in  the  same  situation  with  cieditors 
and  legatees;  and  are  equally  entitled  to  the  remedies 
which  a  creditor  may  have. 

The  position  taken  on  the  other  side,  that  the  appoint- 
ment of  a  debtor  executor,  is  a  specific  bequest,  is  conoeived, 
at  this  day,  to  be  entirely  exploded.  The  authorities  dear* 
ly  establish  that  he  is  merely  a  trustee ;  diat  his  name  im- 

(«f)  Simmons  plieS  it.(rf) 

13  VMk'^dfd!  'I^  remark  in  Toller,  360,  that  an  executor  has  a  right 
rh^*h^^  •  ^'  ^  his  debts  exclusive  of  legatees,  rests  upon  2  BL  Com.  512 
1  Ch.  Rep.  138.  and  Hargrave's  note  on  Co.  Litt.  264,  a.    Blackstone,  in 

id! swsT' ^Care'  ^^^  P'*"^  ^^^®^'  States  the  doctrine,  and  refers  to  Salkield, 
y.    Goodinge,  303,  which  is  the  case  of  Wankford,  and  contains  no  such 

3  Br  Ch  C»A. 

110.  Benntt  ^^'  Hargmve,  in  his  note,  considers  the  appointment  ci  an 
T.  Ba€A«tor,iA  exocutor,  as  a  specific  bequest  to  him,  to  pay  the  dMj  but 
Seiwin,  Cas.  does  uot  Say  a  word  as  to  his  having  a  preference  over  the 
m '^  4  Br!  '^S^^^^s.  Toller,  keeping  in  view  this  idea  of  the  executor 
Pari.  Cu.  being  an  exclusive  legatee,  proceeds  to  state  several  cases 
Hngtw  V.  £v-  ^^  exceptions  in  Equity,  and  to  give  the  reasons  for  them : 
o^,  Dick.  456.  and,  so  far  from  the  rule  being  as  he  states  it,  the  case  of 
(e)  Cub.  Temp.  Brown  V.  Selwtn^ie)  is  in  point  to  show  that  the  executor  is 

Bn  Pari^CfJ!  *  ^^^®*^  ®^®^  f<^'  *  residuary  legatee,  and  must  account  to 
180,  and  vid.  him  for  his  debt.  We  say  that  the  cases  he  puts  as  exc^ 
tions,  with  many  others  already  cited,  show  the  rule  iisdf 
in  Equity,  to  be  difierent  from  what  he  states  it ;  and  prove 
that  the  executor  is  not  considered  a  legatee  in  that  Court 
cy)  11  Vet.  87.  For  instance,  the  case  of  Berry  v.  Usher^{f)  cited  oa  Ihe 
other  side,  is  put  by  Toller  on  the  ground  that,  <<  although 
without  a  legacy,  (to  the  executors)  yet  it  appearing,  by  the 
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tenor  of  the  will,  that  the  testator  considered  him  in  the  new  tors; 
light  of  a  mere  trustee  of  his  whole  property,  his  debt  was  May,  leai. 
clearly  held  not  to  be  discharged.''  This  case  was  directly  Marrin 
opposed  to  Toller's  rule,  and  he  was  bound  to  get  rid  of  it ;  gtone. 
and  if  he  cannot  do  this,  it  must  overthrow  the  rule.  Now 
he  has  assigned  a  ground  of  distinction,  which  none  of  the 
able  counsel  in  the  case  thought  of;  which  the  Master  of  the 
Rolls  does  not  recognize,  or  even  allude  to,  and  which  is 
really  unfounded  in  fact.  Upon  examining  the  case  it  will 
be  seen,  that  Usher  had  many  and  various  duties  to  perform, 
as  eTeeutar,  such  as  payment  of  money  and  interest  to  two 
persons,  for  long  periods.  Toller  also  quotes  the  case  of 
Fox  V.  Fbr,  with  a  <*  so  where,"  d&c,  as  if  that  was  a  case 
of  an  executor  being  a  mere  trustee ;  whereas  that  case  can- 
not possibly  be  reconciled  with  this  rule,  nor  explained  upon 
any  of  the  exceptions  which  he  has  stated ;  and  it  is  utterly 
at  war  with  Hargrave's  idea  of  a  specific  bequest  to  pay  the 
debt  Toller  also  cites  the  case  of  Carey  v.  Qcodinge,{g)  (^ )  3  Br  cu 
as  an  exception  to  his  rule,  and  puts  it  upon  the  ground  of  "* 
legacies  having  been  given  to  the  executors,  as  a  sufficient 
indication  that  the  testator  did  not  mean  to  release  the  debt. 
Now,  although  it  is  true  l^acies  were  given  in  that  case,  yet 
that  does  not  appear  to  have  occurred  to  the  counsel  for  the 
defendants,  as  being  worthy  of  their  notice,  and  the  Chan- 
cellor, Lord  Thurlow,  gives  no  such  reason,  but  says  ex- 
pressly, that  the  appointing  of  a  debtor  executor  imw  no 
more  than  parting  with  the  action^  which  he  thought  had 
been  a  settled  point ;  and,  therefore,  declared  the  debt  of  the 
executor  a  trust  for  the  next  of  kin.  What  right  has  an  ele- 
mentary writer  to  assign  a  reason  for  a  decision  which  the 
Court  not  only  did  not  give,  but  which  would  make  the  de- 
cision proceed  upon  a  ground  so  different  ftom  that  given  by 
the  l/ourt,  as  in  effect  to  contradict  it  ?  We  rely  much  up- 
on this  case,  and  upon  the  reason  assigned  by  the  Chancel- 
lor, and  we  consider  it  conclusive  until  it  is  shown  to  be 
overruled. 

The  last  clause  of  the  will  disposes  of  "  all  sums  of  mo- 
ney, bonds  or  judgments,  lands,  goods  or  chattels,  not  be- 
fiare  bequeathed  or  devised,  to  the  two  sons  of  the  testator." 


f.' 


WKwmwM^  These  boquM^  i^  wntaMi,  ar»  bTOodei^  if  poBBiUe,  Uan 

*^^'^^''*'    «*fl<//Aere«^aiarffmMM<:ff/iyej««M/aBdlh«ltbejroMkft 

Marrin      the  tvo  aom  legata«8  of  the  jttdlgeMm  «it<^9t  El^        Then 

sioiM.       Icgaeies  meet  compleleljr  eTeti  the  rule  laldl  do^v^n  by  ToHei^ 

at  page  350.    They  not  aniy  fiimiah  a  "  strong  mfeieneQ^ 

that  the  testator  did  not  intend  to  bequeath  the  debt  to  El- 

lictty  \Kik  they  aflbrd  irresistiUe  erideiioe  that  he  nieaitt  to 

give  it  to  his  sons.    lis  addMon  \»  the  cues  cited  by  kini|  I 

(A)  IMek.  456.  would  add  Esnngimr.  Bwim,{h)  where  il  ia  said,  « if  an 
aUigee  roakea  an  dbH|pvr  aoit  of  the  exitctitoi^  and  takm  no 
notice  of  the  bond,  but  derises  tile  reaidoe  of  the  estate  to 
etberi)  [  am  dear  it  is  not  an  extit^ishment  of  the  debt, 
timighat  fear  it  will  be  ao^  beeaose  a  penonal  demand,  enee 
siapended^  is  not  to  be*  reanmed"  The  kfter  past  of  this 
remark,  it  is  ooMsiided,  would  be  applicable  only  w«e  we 
sesfting  to  enft>itce  a|iidgaient  in  a  Coast  of  law.  Bat  we 
ask  no  sach  thing.  We  say  that  if  it  can  be  enfei«ei  ia 
Equity,  it  is  saflScieiit  tO'  satisfy  the  woirds  and  the  spirit  ot 
the  eovenam ;  and  if  it  be  valid  in  Equity,  far  the  benefit  of 
legatees,  then  we  say  the  executors  wt>iild  be  dlecresd 
trustees  for  their  benefit ;  and  thai  its  being^  a  Ken  on  land 
wonld  be  an  nicident  attending  that  trast  which  a  Contt  sf 
Eqmly  would  siistnin  and  enforce,  if  the  beneft  of  the  trast 
ean  be  obtained  only  in  that  way.  The  anthori4i<>8  aireadjr 
cited,  and  the  ailments  srrged,  we  think  estabKsh  that  a 
Gourl  of  Equity  weidd  deckre  the  jcalgment  a  Utn  on  Ifae 
lands  of  EBiott. 

Teleoit,  (Attorney  General,)  in  reply.  The  gnmnd  is  net 
materially  ehftnged  hy  the  argument  for  the  defkidant  Host 
of  it  had  been  anticipated ;  and,  indeed,  the  greBf<ar  part  of 
iT'^e  f  rineiples  it  cenfains,  as  dednaible  from  cases,  were  in- 
sisted upon^  ae  favoring  the  plainttfls  raliher  thsn  die  defin- 
dftnts. 

As  to  the  construction  of  the  will  in  rdadon  to  the  real 
estate,  the  Court  will  judge  from  an  inspection  of  i .  Bat 
even  admitting  the  constmcfion  contended  for  by  the  defen- 
dants to  be  true,  it  could  make  no  diflerence  with  the 
in  principle.'  For  a  moment  let  Qs  examine  the  origiD 
leason  of  the  English  doctrine,  as  to  marshalling 
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It  grows  ont  of  8  set  of  fantiliar  prind^les.  I.  TIm  hUr  mrnvmuip 
cannoC  be  disinherited  by  implkalioii.  2.  The  real  tstatB  ^^*  ^^^, 
is  not  liable  for  the  paymeixt  oflheraAeeston^  deUts,  (enepe 
in  cases  of  Kehs^)  nnlessezpreMy  ehaiged  with  them ;  but 
debts  and  legacies  must  be  paid  out  oftheygnwwrfyrtijgsr- 
ty.  3.  The  wDl  of  the  owner  of  properly  is  to  be  eanrieil 
into  eiffiaet^  wbsn  not  eontmiy  to  law; 

When  a  nMi  diet,  Jattide  leqniM^  ib  tfie  i»t  plac^  ttiat 
his  debts  should  be  paid.  If  he  had  givto  a  legacy  in  his 
will,  he  of  course  hitdnds  that  tHA  legatee  shoidd  have  it,  and 
after  the  payment  of  debts,  the  claim  for  the  legacy  taxM 
be  satisfied.  If,  h6wem,  he  tnMkeh  no  provimn  for  the 
payteent  of  the  debts  or  legaeies  oat  of  his  real  estate,  the 
conunon  law  of  fiAghittd  pr^sHnJes  Ihat  the  legttcfes  were 
given  under  an  idea  ^ai  die  personal  estate  was  saiftciertt 
for  all  purposes,  if  it  Himt  out  otlverwisey  the  legacies  oMst 
abate,  because  they  wiet^  givefi  under  a  fatistake ;  ind  it  wai 
not  the  i(ill  of  the  testator  that  the  k^iees  afiouid  havid 
thedft  ai  all  eveki9,  but  6tAf\t  ciiMthe  peifeonal  estate  was 
Jarge  enough  to  pay  debts  and  legacies  too.  If  the  testaloi 
chajiges  his  debts  on  his  laH^,  then  tile  p^ommnce  of  his 
wiHdoes  not  depend  soliely  ou  hii  personal  sstfoi^and 
Bquity  very  ptop&Af  inMirfthala  assMs  in  ikfox  of  legaitees. 
But  in  this  state  the  law  ftself  subjects  the  real  estate  of  the 
testator  to  the  payment  of  his  debts ;  and  iiT,  m  England} 
Equity  will  marshal  asilels^  whenevt^r  the  real  estate  ia  so 
su(t)$ected,  why  not  do  it  bete  1  What  diftnence  In  principle 
ddeii  it  make,  whether  it  1^  so  sul^ted  by  the  aet  of  the  par* 
ty,  in  a  partiettlar  ease^  Or  by  the  aet  of  the  law  which  jip- 
piles  to  Ml  ea^es  i 

dut,  says  the  counsel,  this  is  all  immaterial ;  for,  admit- 
ting there  are  sufficient  assets  to  pay  all  debts,  still  this  judg- 
ment is  as  much  assets  for  the  neri  of  kin,  as  for  eredUorsj 
and  should  foe  distributee!  among  them.  For  this  he  leliei 
on  the  case  of  Fix  v.  Ft>x.{i)  That  case,  upon  an  examin*  (0  i  Mk 
ation,  will  be  faurkl  \6  have  pi^eeded  upon  its  peculiar  cir* 
cumstances ;  and  to  show  thnftt  th<e  case  itself  is  not  Consi- 
dered, in  England,  as  fumishini^  the  general  rule,  but  rSftfaer 
as  an  exception  to  the  geofetal  nd^  it  to  becafeiary  Obiy  tA 


T. 
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VBWTORKy  tefer  to  11  Yesey,  Jnn.  90,  note  (a)  where  it  is  sa^d,  oCfhis 
May,  1884  ^^^  u  jjfij^  the  circumstancM  of  Fox  v.  jRwr,  the  execotor 
could  not  be  permitted,  in  Equity,  to  avail  himself  of  tb«t 
character,  <it  the  same  time  insisting  upon  his  mortgage^ 
the  only  eonsideration  for  which  was  the  debtJ^  It  is  tine 
that  where  a  debt  is  due  from  an  executor,  a  Court  of  Equity, 
under  the  particular  language  of  the  will,  many  times  raises 
a  trust  for  residuary  legatees,  and  even  for  next  of  kin  ;  but 
the  true  rule  is  that  laid  down  by  Toller,  Blackstone,  Hai^ 
grave,  and  indeed,  by  all  the  elementary  writers,  and  is 
substantially  this:  that  making  the  debtor  executor  is, 
prima  faciSf  a  bequest  to  him  of  the  debt ;  but  this  legacy 
will  not  be  permitted,  any  more  than  other  legacies,  to  inter- 
fexe  with  the  payment  of  debts  ;  yet  being  in  the  nature 
of  a  specific  legacy,  it  will,  in  general,  and  unless  there  is 
some  peculiar  provisi<m  or  language  in  the  will,  take  prece- 
dence of  legacies  at  large  ;  and  so,  too,  it  will  take  plaoe  of 
the  rights  of  the  next  of  kin,  unless  the  phraseology  oC  the 
will  is  sufficient  for  a  Court  of  Equity  to  raise  a  trust  in 
their  behalf. 

The  cases  put  as  exceptions,  by  Toller,  &c.,  are,  in  truth, 
so ;  and  the  remarks  made  upon  them,  by  the  counsel  on 
the  other  side,  when  compared  with  the  cases  themselves 
will  be  found  erroneous.  The  case  of  Berry  v.  Usker, 
was  a  case  of  clear  trust. 

But  it  is  said  that  the  provisions  of  the  will,  in  this  caae^ 
show  that,  as  to  this  judgment,  the  executor  was  a  trustee 
only.  The  clause  alluded  to  is  that  directing  "  that  all  sums 
of  money,  bonds  or  judgmentSy  that  may  be  in  the  hands 
of  my  said  executor,  that  may  not  have  been  disposed  of, 
in  and  by  my  aforesaid  will,  shall  be  equally  divided  be> 
tween  my  two  sons." 

But  this  clause  extended  only  to  judgments  in  the  hands 
of  the  executors.  Now  the  judgment  in  this  case  never 
could  be  in  the  hands  of  the  executors.  As  to  Elliott,  it  was 
not  a  judgment  in  his  hands  as  such.  (A  judgment  is  in  the 
hands  of  a  plaintiff^  or  some  person  claiming  finder  Atm,  nol 
in  the  hands  of  the  defendant.)  It  was  not  in  the  hands 
of  the  other  executors.  They  could  not  sue  it,  or  instituts 
any  proceedings  for  its  coUection.    It  was  not,  therefore  ooa 
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templated  by  that  language  of  the  testator.     But  suppose  it  new  toes, 
had  been ;  was  it  a  judgment  so  due  and  unpaid  that  the    May,  1884 
executors  had  a  right  to  assign  it,  when  the  will  directed      Manrm 
them  to  divide  it  between  the  two  sons?  ^^ 

But  if  it  is  assets,  as  contended  by  the  defendant,  still,  we 
repeat,  the  judgment  debt,  as  suehj  is  considered  a?  paid,  and 
the  amount  in  the  hands  of  the  executor,  in  his  capacity 
of  executor. 

But  to  this  it  is  objected,  that  it  would,  in  some  cases, 
drive  the  creditors  of  a  testator  to  rely  on  the  personal  secu- 
rity of  an  executor,  who  might  be  insolvent.  This  objeo- 
tion  might  be  made  to  the  general  power  of  an  executor,  in 
ordinary  cases.  He  has  always  the  power  to  discharge  a 
judgment  obtained  by  the  testator.  He,  by  this,  however, 
may  make  himself  liable  for  a  devastavU.  So  where  the 
judgment  is  against  himself,  if  he  does  not  pay  it,  he  is  liable 
for  a  devastavit,  and  the  same  remedy  exists  against  him 
in  the  one  case  as  in  the  other.  The  doctrine  as  to  the 
right  to  securities  by  a  cestuy  que  trvst,  is  inapplicable  to 
the  case  of  executors,  and  furnishes  no  limitation  of  their 
powers. 

It  seems  to  be  admitted,  on  the  other  side,  by  the  remaiks 
on  Etrington  v.  Evans,{j )  and  other  remarks  in  the  course  (j)  iMok  456^ 
of  the  argument,  that  the  debt  is  extinguished  at  law  ;  but 
the  counsel  contend,  that  it  is  not  extinguished  in  Equity. 
Here  it  must  be  remembered  that  the  question  is  a  question 
at  law f  and  must,  therefore,  be  decided  by  A^  rules  of  law^ 
and  not  by  any  different  rules  of  Equity. 

But  how  could  the  claim  be  enforced  in  equity?  Not  as 
a  judgment  The  cases  where  Cdurts  of  Equity  interfere  to 
assist  a  judgment  or  execution,  are  cases  where  the  party 
has  a  right  to  an  execution  on  the  judgment.  He  is  then 
helped  by  the  intervention  of  a  Court  of  Equity  to  reach 
property  which  he  could  not  otherwise  reach  ;  but  the  Comt 
will  not  give  him  a  right  to  issue  execution  on  an  extin- 
guished judgment,  for  the  sake  of  helping  him  to  take  a  par- 
ticular species  of  property,  or  otherwise,  when  ho  has  no 
right  to  take  any  kind  of  property  by  such  process^ 

ToL.  IL  102 


T. 
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vswTORiB^      Bat  who  oould  apply  to  m  Gourt  of  Equitf  in  a  (.ue  Vkm 
Miyvisa^    ||j|g  g    jf^ji  ^  ^jj^  esewuior^i  for  they  have  no  ialcveEl 

Mtffla  Im  the  debt  They  Imve  no  power  to  collect  it,  are  not  ac- 
countable for  it,  and  though  the  noB-payment  nf  it  by  EUlkll 
ahould  be  a  deifa^avii  m  biitt^  an  eseeutor  is  liable  only  for 
his  o^n  dedfMtMii  and  not  for  that  of  his  co-execolorsi 
The  other  exeeatora^  therefore^  beisg  withoot  interest  in  tba 
subject  matter,  could  not  maintain  proceedings  in  Equity^ 
(whateyer  creditdili  or  next  of  kin  might  do,)  and  if  ao^  tbey 
had  not  the  powet  to  assign  any  siieh  right  (  and^  as  to  tben^ 
the  judgtHent  is  extingaisbed  in  Equity  as  well  as  at  law. 
Again :  even  admittiBg  Elliott  to  be  a  trustee,  the  othet 
eseeuUM  aire  not  eesivp  qut  imiis.  If  he  is  a  trnateey  be  is 
for  crediidfs^  t^fsftees^  or  next  of  khi.  Mow  nd  pi^rson  ea^ 
assign  mi  interest  in  trust  projperty^  but  the  trustee  dr  ees/ay 
fM  iPiat ;  and  as  the  d^dccnts  we!«  neither,  they  had 
nothing  to  assiga.  And  it  seems  to  be  rery  cleat,  ihaft 
wiiere  a  person  is  neither  the  absolute  or  conditional  ownec 
•f  a  tfebl,  not  a  trustee  or  eeeinjf  que  trusi  of  it,  theie  is 
BOthji^  dud  to  him  ^  ^nd  if  he  eorenant  that  the  debt  is  due 
to  him,  (as  the  fair,  and  only  fair  interpretation  of  this  eev- 
soaat))  the  coY^natit  is  broken  e»  imtrnfUi  that  it  i»  made. 

Curu^  perSiTFHERiiAKD  J.  (after  stating  the  facts.)  The 
case  turns  upon  the  construction  of  the  covenant,  and  tbo 
eflfeet  and  operation  of  appointing  Elliott  an  executor. 
There  is  no  dispute  as  to  any  material  fact.  The  Govenani 
was  not  denied,  on  the  a^ment,  to  be  a  personal  one  upon 
which  the  defendants  ai%  responsible  in  their  individiial 
character,  and  not  as  execiTtors« 

1.  What^  then,  is  the  trae  ccnstruction  of  the  covenant? 
It  is  unnecessary  todte  authorities,  to  8iK>w  the  rale  of  in- 
terpretation) that  the  whote  covenant^  with  its  context,  is  to 
he  taken  into  consideration ;  tfnd  thai  is  tobiB  eonsidefed  ihc 
cetenant)  which,  from  such  coiisideratioa  appears  to  ha?c 
been  the  true  intent  itnd  meaning  c^  the  parties.  If  the  in* 
tantion  of  the  parties  be  donbtftil^  that  construction  is  to  be 
adopted  which  is  most  beneficial  to  the  covenantea  Test- 
ing this  covenant  by  these  rules,  and  there  can  be  no  doub^ 
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1«  Tliat  if  the  judgmeiit  assigned  was  satisfied  or  extinguish-  NSW  TORkt 
ed  kjf  ^periUion  </  law^  it  was  as  iKiueh  a  breach  of  the  cov-    May^  i^^ 
eiMLUt  as  though,  it  had  been  paid  io  money  or  discharged  by      iUrhm 
a  release ;  for  if  it  was  satisfied,  in  judgment  of  law,  neither 


the  sum  of  9698^  tior  axiy  other  sum,  was  due  npoa  it :  2. 
That  the  covenant  implies  that  the  sum  due  and  unpaid  is 
due  to  the  ewenmUors  at  the  time  of  the  assignment :  3. 
That  it  was  due  to  them  as  the  xepresentatives  of  Caleb 
Hc^kinS)  the  plaintiff  in  the  judgment :  and  4  Thai  il  was 
due  upon  the  judgment 

2.  The  breach  of  the  covenant  is  said  to  be  the  neceesary 
result  of  the  jndgment  creditor's  appointing  the  judgment 
debtcNT  one  of  his  execntors^  and  his  aeceptance  of  the 
trust. 

It  is  undoubtedly  true^  as  a  general  rule>  that  if  a  eredi- 
tor  appoint  his  debtor  his  executor^  or  one  of  hie  exeeutoni 
and  be  do  not  renounce  the  trusty  such  appointment  shall 
operate  as  a  release  or  extinguishment  of  the  debt^  or  the 
action  for  it,  upon  the  ground  that  such  roust  have  been  the 
intention  of  the  testator ;  beeause,  by  ma  tang  the  debt^Mr  oil 
executor,  he  voluntarity  destroys  tlieonly  remedy  or  msttna 
by  which  the  debt  can  be  collected.  ^  The  rule  is  uaiversali 
that  when  the  remedy  is  sosponded  by  the  act  of  the  portj 
entitled  to  it,  it  is  destroyed  forever.  The  consequence  is 
tlie  same,  if  the  debtor  is  a  co-executor  with  ethers ;  for  cme 
Gxeeutor  cannot  s«ie  anotheK  ( Thomae  v.  T%6mpe&nf  2 
John.  Rep.  47L  Toll.  L.  Ex.  272,  Lend  ed.  180(V  eh.  4» 
s*  9,  8  Rep.  13&  Bac  Abr.  Kxecators^  &c,  (A)  1(X  8 
Bl.  Com.  512.  Plowd.  184.  Wimkford  v.  WafOi/brd,  1 
Salk.  299.  11  Mass.  Rep,  2S9.  12id.20U  0£  Es.31^ 
32.) 

But  there  is  one  qualification  as  universal  as  the  rule  iU 
self;  that  where  the  testator  does  not  leave  funds  sufBeiep* 
for  the  payment  of  his  debts,  the  debts  due  from  the  exa* 
cator  shall  not  be  discharged ;  because  the  testator  shall  sol 
be  permitted,  by  a  vUmniafy  release^  to  defraud  his  credit 
tors  of  thdr  just  claims.  In  such  a  case,  thersibre,  the 
debt  due  from  the  exeouto]^  shall  be  considered  aseete  ia  j 
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NEVTORKi  his  hands,  for  the  payment  of  the  debts  of  the  testator.  By 

May,  1824.   considering  it  assets,  the  difficulty  is  avoided  as  lo  the  meani 

Marm      of  enforcing  payment    It  cannot  be  assets  in  the  hands  of 

Stme.       ^®  executor,  until  it  ceases  to  be  a  debt  due  to  them,  and 

has,  either  in  fact,  or  in  judgment  of  law,  been  paid  to,  and 

received  by  them.     Choses  in  action,  or  ddfts  due  to  th 

testator  uponjvdgment,  statute  or  specialty,  are  not  assets 

till  actual  recovery  and  receipt    (6  Rep.  68.    Noel  t.  AW- 

son,  1  Yentr.  94.    Com.  Dig.  assets,  (D).    Bac.  Abr.  Eibo 

utors  &  Administrators,  (H)  2.    Toll.  L.  Ex.  272.   1  Star- 

kie,  32.    2  Tern.  299.)    If  an  executor  release  a  debt  doe 

to  the  testator,  in  judgment  of  law,  he  shall  be  considered 

as  having  received  it,  and  it  shall  be  assets  in  his  bands. 

{Cocke  V.  Jennor,  Hob.  66.    Cro.  Eliz.  43.) 

I^  then,  there  be  a  deficiency  of  assets,  in  this  case,  and 
of  consequence,  the  debt  due  from  the  executor  becomes  a^ 
sets,  in  judgment  of  law,  is  ceases  to  be  an  outstanding  debt, 
and  becomes  money  in  the  hands  of  the  executor.  The 
judgment  against  Elliott,  therefore,  was  paid  and  discharg- 
ed ;  and  the  covenant  of  the  defendant,  that  the  sum  of 
$698  was  due  and  and  unpaid,  was  broken. 

The  opinion  of  Holt,  Oh.  J.  in  Wankfordr.  Wank^nrij 
(1  Salk.  306,)  is  explicit  upon  this  point  He  says,  ''when 
the  obligee  makes  the  obligor  his  executor,  though  it  is  a 
discharge  of  the  action  yet  the  debt  is  assets;  and  the 
making  him  executor,  does  not  amount  to  a  legacy,  but  to 
payment  and  a  release.  If  A.  be  bound  to  B.  m  a  bond  for 
£100,  and  then  B.  make  A.  his  executor,  A.  has  adiuiUy  re- 
ceived somtich  money,  and  is  answerable  for  it  And  if  he 
do  not  administer  so  much,  it  is  a  devastavit. 

This  subject  is  very  ably  and  perspicuously  treated  by 
Mr.  Justice  Jackson,  in  Stevens  v.  Gaylord,  (11  Mass.  Rep. 
259.)  In  page  269,  upon  this  particular  point,  he  says, 
*'  as  soon  as  the  debtor  is  appointed  administrator,  (if  he 
acknowledge  the  debt,)  he  has  actually  received  so  mnch 
money,  and  is  answerable  for  it  This  is  the  result  with 
respect  to  an  executor ;  and  the  same  reason  applies  to  an 
administrator,  as  the  same  hand  is  to  receive  and  paf ,  wd 
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there  is  no  ceremony  to  be  performed  in  paying  the  debt,  kb v  tork, 
and  no  mode  of  doing  tt,  but  by  considering  the  money  to    ^^'  ^^^' 
be  now  in  the  hands  of  the  party  in  his  character  cf  admin*      Marm 
istrator."    The  sureties  in  the  administration  bond  were^       fitona^ 
accordingly,  held  liable  for  the  amount,  as  though  it  had 
been  actually  received.    So  also,  in  Winship  y.  Bassj  (12 
Mass.  Rep.  199,)  it  -was  held  that  the  sureties  of  an  execu' 
tor,  who  was  a  debtor  to  the  testator,  at  the  time  of  his  ap- 
pointment, were  responsible  for  the  debt,  upon  the  princi- 
ple, that  it  must  be  considered  as  having  been  actually  re- 
ceived  by  the  executor. 

But  it  is  contended  by  the  defendant,  that,  even  admitting 
there  are  assets  sufficient  for  the  payment  of  the  dd^ts  of 
the  testator,  the  result  is  still  the  same ;  for  a  debt  due  from 
an  executor,  to  the  estate  of  his  testator  is  assets  for  the 
nest  of  kinj  as  well  as  for  creditors ;  and  they  are  entitled 
tOj  and  can  obtain  the  fruits  of  it  in  Equity,  if  not  at  jaw. 
The  general  rule,  I  apprehend,  to  be  otherwise.  The  ap- 
pointment by  a  testator  of  his  debtor  as  executor,  is  consid- 
ered in  the  nature  of  a  specific  bequest  to  him  of  the  debt, 
not  to  be  paid  unless  there  are  suJSicient  assets  to  pay  the 
debts.  But  if  there  are,  then  to  take  preference  of  the  gene- 
ral legacies.  This  is  the  general  doctrine  as  laid  down  by 
Toller,  274,  (London  ed.  of  1800,)  in  support  of  which  he 
cites  2  Blackstone's  Ck>mmentaries,  512,  and  Haj^rave's 
note  on  Oo.  Litt  264,  b,  note  (1.)  It  was  said  by  the 
counsel  for  the  defendants,  that  these  authorities  did  not 
support  the  doctrine  for  which  they  were  cited  ;  that  al- 
though Blackstone  does  state  such  to  be  the  rule,  yet  no 
such  doctrine  is  to  be  found  in  the  case  to  which  he  refers 
as  his  authority ;  (the  case  of  Wankford  v.  Wankford^  1 
Salk.  303.)  Now  upon  an  examination  of  that  case,  it  will 
be  found  that  Mr.  Justice  Powell,  in  his  opinion,  does  state 
the  doctrine,  in  terms,  as  laid  down  by  Blackstone  and  Tol- 
ler. After  remarking,  that  the  extinguishment  of  the  debt 
in  such  cases  takes  place,  not  by  way  of  release,  but  as  a 
legacy  or  gift  by  the  will,  and  where  that  specific  debc,  or 
any  part  of  it,  is  expressly  devised  by  the  will  to  pay  a  lega- 


g(0  cA0Miirwf(fin«nf««0usr 

'^y'^y    <id  not  ittteod  to  ratuifiiisli  tli^debtj  be  «aiF6,<< At(wA«i 
Manritt      iJ^Mtv  mmmA  jyfffoM  ifine^^AftiMriMt^A^wMv^ 

potemneQ^  of  hi*  debtor  w  oieciitQr  ici  yunjjPnaJM^mdwGi 
•f  H^  tMtalDF'ft  iiilHilk>«loftae  Jwi  tb#^debt  by  wtf  ofk^ 
ef]  ttiidwh£i»lh#pMBUBptif»ai0tMj:«pc1MbyitiM 
^iiioM  of  the  wttiy  iocQii«uitMi(  vilb  web  viteBtwiv  tte  e& 
tingittflMieiit  ^haJM  lake  cffeiHi  ^IJimeb  tbew  iqiiyiMi.biia8» 
sets  to  pay  tbe  ochar  tegaeiea*  Tb^sotc^  of  Hargnvie>  abO) 
sustains  the  doctrine  of  Toller.  "  SttH^  bewev^  (h&aijr«) 
when  thaeI!odi$orB)^JlBtth0d«b(k>l^bille«0Q^tor^iti9Wte 
coDfidMed  but  as  a  jpa0||f(>fefMe9(«f/€|r«t^  (biased  to 
tfie  debtor  to  pay  the  debt ;  and,  ih&nfomi  like  other  legacies, 
it  10  not  tO'ba  paid  oc  Miained  till  tbeolber  debU  (w»«a^fie<L" 

NoW)  if  k  jj^  to  be  cqnaidered  a^  a.  ^>eoific  iejue^l^theuit 
kh %uiUM  topOiOrity  o£  satiifeetlPft 0Y9r i;h$ gefmdlsg^ 
eSfis.  For  la  caae  of  a  dsRmmQjQf  ns^ta,  to  pay  tl»  ddit^ 
all  ih»  general  Isgaciea  must  aJMto  pipportionnbly.  Bat  a 
epeeijk  legacy^  is  nol  to.  abato  9^  all,  uidouft  tiim  b0  Qptio^ 
flcieiit  vMiout  it    (2.  BL  Com.  $130 

WheneFer^  ftom  thq  wliole  will,  it  app6«u%  tbati)  wvaot 
<|ie  {MMtioa  of  ihe  tortator  to  dia<^ai^  thp  debt,  by  mab 
ing  hia  debtor  his,execiitori  Aen  tbe^saouiojv  shall  be  trot* 
tee  to tho amomi^ of  tbedebt/^r^A^ 2^<i<Seaaor ne^hftin^ 
(Toll  L.  Bv.  Sr4 ;  Carejf  v.  ffoocfin^e,  aOr.  CSi 0»-  UD; 
Oafi.  Tbnp»  Talbi  340.)  Now.  op  such  imoQtioa  qpeus 
ftott  tho'  piovisiona  of  this  vilK  It  ia  wt  to.bi  iotoed 
fWim  thftt  part  which  diiacts,  that:  all  auiM  of  nmeyi bonds 
wrjik^tnenUi  thai  may  beintkehiimd^  9f  hmeit^siikifh 
shall  h0  divided  beiuffim^kisiwa  sous;  bec^aoa^  a  judgment 
i^inst  one  of  his  exeeiUorsnaiiar  couUlba  ia^thrbaxtdfof 

his  ezeoutofs^  as,a  judgment. 

9ut  admitting  that  tho'jiidgaiontcis.asafitfi  f^rUie  oextcf 
bin;  if  it  isassets^  it  cea8eatobeajudgRMit»,aQd,incQiif 

temi^lation  of  law^  has-  bocoina  money  in  the  baiadfi  oC  tbi 
ezec^r.  No&ingi  thevefoie^  oaii>be<dl]e.apd'wp9idiipi 
it^  nor  can  it  be  assigoedi 

Judgment  for  the  plaintifr 


T^ 
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nwyomfb 

▼. 

^LANDRR  by  Paddock  against  Salisbury;  for  tha^  the  In  dander, 
defendant  had  charged  Uie  plaiptiff  with  arson,  (setting  forth  Jjliipt»"??ith 
the  words,)  also  for  cha^rging  the  plaintiff  with  being  a  thiefy  felony,     cvj- 

...  ,  '  '  d6nC6     of     uM 

and  Steaung  apples.  general     eha- 

Plea,  the  general  issue.  ^^^^  •^- 

The  case  was  tried  at  theOn^idi^  Circuit)  Norember'  29dy  mitigation    of 

fOQi  damageaunder 

^o*^'  the      general 

One  Sabin  testified  that  he  had  heard  the  defendant  """q.,^^^ 
charge  the  plaintiff,  with  arson  as  set  foi  th  in  the  declara-  h  aeenw,  if 
tion ;  but  this  witness  was  discredited  by  showing  that  he  i'JJ^?*^^ 
had  deliberately  denied,  in  conversation,  what  he  new  ^  In  iiander, 

in   penal    ac* 

swore  to.  ^  ^^^ 

A.  Smith  swore  that  the  defendant  admitted  to  him  that  ibr  a  Ubei  and 
he  had  charged  the  plaintiff  with  stealing  apples ;  but  on  mdietife  in 
explanation,  both  the  witness  and  the  defendant  concluded,  *****  '***tSai 
that  uqder  the  circuinsti^iceS|  it  wa9  a  mere  civil  trespeas.  wui    not   U. 

G.  WUHe.  testified,  that  tl^e  d^endaat  charged  die  plainr  i^!^*^;; 
tiff  with  i^rson  as  set  forth,  in  the  declaration ;  but  left  i).  in  y^r^et  m  a- 
don))t  whether  the  words  were  spqken.  before  or  after  H^,  S^|fat  of  ent 
auit  was  brought,  which  was  tl^e  fibrst  of  May  term,  1621.      ^"*^ 

S,  3^isbury  testified,  that  he  h^d  th§  defendant  charge. 
t}ie  plaintiff  with  hpo)ppg  applea ;  that  the  terin  kooking- 
ipeant  stealing,  and  was  sQ.undfurstood ;  apd  that  thedef^ 
dant  did  not  explain  whether  the.  lypples  were  tfJcei)  ilQIflt 
t^e  tf ees  or  i^t, 

TJx^  defendant's  counsel  then  proposed  to  inquire  into  tb#> 
plaintiffs  g9oeral  cha;»cter  as;  ^v^rtqous,  honest  man,  qt: 
otherwisf,  ta  wbleh  the  counsel  £»  t^e  plaintiff  objected ; 
but,  tJie.Qlyeclpoo  was  oyenml^  by  the  Judge ;  and  witoea*. 
see  were  enqiined  to  the  poiqt  of  the  plAiotiff 's  good  iwd> 
bad  character,  by  both  parties.  Five  nfitnesses  fpr  the  de». 
&n4itnt  then  testi^  tbaf  t|fe  p^intif' s  character  wi^  natr 
^.good as tbm of;  people ip  genevf^ ;  i^ uxfh  that heoOMl^; 
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BTBW  TORKi  6d  with  him  20  years,  and  lived  within  3  miles  of  him  and 
May,  1824.    qqh^  not  testify  that  his  character  was  good  or  bad  before 
FttddodL     a  certain  house  was  burnt ;  that  he  had  heard  much  laid 
"ilirimfT      ^^^^^  ^®  burning,  and  many  thought  it  was  soino  of  the 
Paddock  family ;  and  another  witness  testified  that  his  char- 
acter was  good,  though  not  much  spoken  of  before  the  house 
was  burnt.    Three  witnesses  testified  that  his  character  had 
for  years  been  bad.    For  the  plaintifi^,  four  witnesses  testi- 
fied to  his  uniform  good  character,  in  addition  to  Sabin 
and  Salisbury. 

The  jury  found  a  verdict  for  the  defendant 

J.  Lynchy  now  moved  for  a  new  trial,  1.  because  the  ver- 
dict was  against  the  weight  of  evidence ;  2.  because  the 
evidence  of  the  plaintiff's  general  character  was  inadmissi- 
ble. 

As  to  the  first  point,  he  said  it  was  sufficient,  if  the  sab- 
stance  of  the  words  set  forth  in  the  declaration  was  proiei 
They  need  not  be  shown  literally.(a) 
AfiOer,  8  John!      To  the  second  point,  he  cited  Lamed  v.  Btiffingtani))) 

IUp.74   3BL 

'^)TMt».      ^'  B^^r^^^V  ^  B,R.  Starrs^  contra.    The  jury  passed 

lUp.  64S.        upon  the  credibility  of  the  witnesses ;  and  their  finding  i 

concIus]ve.(c)    They  were  also  entitled  to  pass  upon  the 

Oom.  375.       sense  of  the  words,(rf)  and  whether  the  conversation  sworn 

^h^''%  ^^  ^^  Wliite  was  before  or  after  the  commencement  of  the 

John.  34o!       suit.    The  only  words  which  can  be  considered  as  proved, 

are  the  hooking  apples,  mentioned  by  Salisbury^  and  this 

(«)  Petty  T.  ^®  ^^^  slander.    To  say  of  a  man  "  he  has  stolen  my  appki 

Waight,      1  out  of  my  orchard,**  is  not  so.(e) 

Rnlair    1 71    Ar 

Tid  Thampmm  ^^^  ^^  is  a  sufiicient  answer  to  this  ground  of  applicatimi 
T.  Bernard,  1  that  the  actiou  is  for  a  tort :  and  the  verdict  will  not  bcdis- 

CunpiK    Rep. 

48.  turbed  because  it  is  against  the  weight  of  evidenoe.(/) 

T.  ^Qat\ewtm  '^  ^^»  perhaps,  immaterial  whether  general  character  was 
3  John.  Rep.  admissible  or  not.    The  jury  found  for  the  defendant  on  the 

180     PBeter"^ 

Whipple,  8  id.  gf ouud  that  they  disbelieved  the  plaintiff's  evidence ;  and 
l^Ho  SS^9  ^^  ^^  P^*'^  **^*  *®  plaintiff  cannot,  at  any  rate  if  the  canse 
id.  3S.  'be  sent  back,  recover  more  than  nominal  damages.  This 
WoSrf^?"d!  ^^^^^  would  be  a  sufficient  argument  against  anew triaL(f) 
939.  But  the  case  was  probably  made  with  a  vie w  to  settle  the 
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fueitiOQ  whether  the  evidence  ol  the  pUmiifins  general  char-  new  torK| 
acter  is  admissible  under  the  general  issue.    This  point  was    ^*  ^^^ 
rated  tererdl  years  ^go,  and  the  then  Supreme  Court  were      Paddock 
equally  diTided)(A)  though  we  understand  that  the  practice     saiii^iixy. 
at  msi  pritts  bks  been  to  admit  the  evidence.     In  Spring' 
sUin  V.  FiM^{i)  ft  wm  received,  and  Spencer,  Justice,  said  Tracy,  i  id.46 
he  had  fully  considered  the  question,  and  had  no  doubt  yj^l^?^ 
about  it,  though  for  particular  reasons,  he  gave  no  dpinion 
in  Fb&i  t.  Trmp. 

{WooDWontt  X  I  believe  this  has  been  the  uniform 
practice  ib^  a  groat  nnmber  of  years*] 

To  show  ihat  it  is  admissible  tqpon  preeedent,  the  counsel 
eited  Ihe  following  authorities :  Peak.  Ev.  App^  92.  1 
I%iiL  Ev.  140.  Harl  of  Leicester  v.  WaUerj  (2  Campb. 
Rep.  251.)  "^ — ^  t.  Jtfoer,  (1  M.  d&  S.  284.)  Larned  v. 
Buffingiarty  (3  Maas.  £ep.  546.)  Brunson  v.  Lynde,  (1 
Root,  364.)  Seymour  7.  MerrUbf  {id.  A69.)  King  r.  War 
ting  et  ux.  (S  Esp.  N.  P.  Rep.  13.) 

So  of  several  other  actions,  which  involve  character :  la 
adultery.  {EUam  v.  Fatmtt^  2  Esp.N.  P.  Rep.  562. 
Bull.  N.  P.  27,  996.  1  Phil.  Ev.  139.  Bromley  v.  Wallace^ 
4  Esp*  N.  P.  Rep^237.)  In  an  action  for  seduction.  {Bam- 
field  V.  ilf4M9)0^,  1  Gampb.  Rep.  460.  Dodd  v.  Norrisj  3 
Campb.  Rep.  619.  Boynion  v.  K^Uogg^  3  Mass.  Rep.  189.) 
In  an  action  for  a  malicious  pfoseeolion.  {Rodriguez  v. 
Titefmtrs,  2  Esp.  N.  P.  Bep.  721.)  Bii^aoh  of  marriage  pro- 
mise.   {Johne^n  v.  Calkins^  1  JoIaH.  Cas.  116.) 

They  aleo^ated  Finmriyv.  Tipper^  (2  Campb.  Rep.  72.) 

Ouria  per  SvTHcnLAirD  J.  Evidence  of  the  plaintifi's 
general  character  was  properly  admitted  by  the  Judge. 
The  plea  was  the  general  issue,  merely,  wkhout  any  at- 
tempt to  justify.  In  such  cases,  it  is  admissible  for  the  de- 
fendant to  prove  many  circumstanees  in  mitigation  of  dam- 
agefl^  and,  asnong  ottiers^  the  bad  character  of  the  plaintiff.  ^ 

In  Focft  V.  Trw^f  (1  John.  Rep.  46,)  the  Court  were  equally 
divided  upon  dua  poiot,  Kant,  Ch.  J,  and  ThcM^pspn,  J.  being 
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KEWTORKi  of  opinion  that  the  evidence  was  admissiblei  and  Lhingi* 
May,  1884    ^^  ^^^  Tompkins,  Js.  that  it  was  not. 

Paiddock         The  opinions  of  the  former  seem  to  me  to  be  snpporteii 
Sijji^gfy.     by  the  better  reason,  and  they  certainly  are  in  aecordaooe 
with  the  late  English  and  American  anthorities.    Thus  in 
,  the  Earl  of  Leicester  r.  Walter ,  (2  Oampb.  Rep.  261,)  which 

was  an  action  for  a  libel,  the  defendant  was  permitted  to 
show  in  mitigation  of  damages,  that  before,  and  at  the  time 
of  publication,  the  plaintiff  was  genercMy  suspected  to  be 
guilty  of  the  crime  imputed  to  him ;  and  that  on  that  ac- 
count his  relations  and  friends  had  ceased  to  ansociale  with 
him.  Ch.  J.  Mansfield  said  the  rule  was  so  settled.  The 
same  doctrine  was  held  by  Eyre,  Ch.  J.  in  Knobell  t.  FHlUr^ 
(Peak.  Ev.  App.  92,  3d  ed.)  So  in  King  y.  Warrisig'  ei  «x. 
(6  Esp.  Rep.  14.)  Lord  Alvanley  says,  ''  that  where  the 
words  charge  the  party  with  a  crime  or  conduct  injurioas  to 
his  reputation,  evidence  of  antecedently  good  character  is 
admissible  ;  general  character  is.  in  some  respectS|  pii)t  in 
issue."    The  case  of  the  Earl  of  Leicester  v.  Walier  was 

sanctioned  by  the  King's  Bench  in v.  ilfoor,  (1  M.  & 

S.  286.)  Lord  EUenborough  says,  ^certainly  a  person  of 
disparaged  fame  is  not  entitled  to  the  same  measure  of  dam- 
ages with  one  whose  character  is  unblemished ;  and  it  is 
competent  to  show  that  by  evidence."  In  Lamed  t.  Bufing^ 
ton,  (3  Mass.  Rep.  646,)  the  same  principle  was  recognised, 
though  the  evidence  decided  to  be  admissible  there  related 
to  the  rank  and  condition,  and  not  the  character  of  the  plain- 
tiff.  In  Walcott  v.  Bdllf  (6  Mass.  Rep.  614,)  Ch.  J.  Parsons 
admits  the  rule  to  be,  that  evidence  of  the  plaintiff's  gener- 
al character  may  be  given  in  mitigation  of  damages.  The 
evidence  was  rejected  in  that  case  on  the  ground  that  it  did 
not  relate  to  his  general  character  but  went  to  prove  the  ex- 
istence of  particular  reports  injurious  to  him.  It  was  inad- 
missible, in  that  case,  also,  because  the  defendant  had  pnt 
in  a  plea  of  justification. 

In  Rodriguez  v.  Tadmire,  (2  Esp.  Rep.  721,)  the  defen- 
dant was  permitted  to  give  evidence  of  the  genenl  bad  char- 
acter of  the  plaintiff  in  anacticm  for  a  malicious  proseciitioik 
So  also  in  actions  for  criminal  convenatioD,  and  broach  of 
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promise  of  marriage,  the  general  character  of  the  wife,  in  the  new  tor^;^ 
one  case,  and  the  plaintiff  in  the  other,  as  to  chastity,  may  be    May,  1834. 
given  in  evidence  in  mitigation  of  damages.    (1  John.  Gas.      Murphy 
116,  Bull  N,  P.  27,  296, 1  PhU.  Ev.  139.)    That  the  char-   ti»  PiK^l* 
acterof  the  party  in  actions  of  this  nature  should  be  taken 
into  consideration  in  estimating  his  damages,  all  must  ad- 
mit; and  since  the  want  of  character  cannot  be  pleaded 
specially,  it  must  be  admitted  under  the  general  issue.    Nor 
is  there,  as  Ch.  J.  Kent  observes,  any  general  principle  of 
law  violated  by  it    Every  man  is  supposed  capable  of 
sustaining  his  general  character,  though  no  man  is  presu- 
med to  be  capable  of  repelling  a  specific  charge  without 
notice. 

As  to  the  verdict  of  the  jury,  we  cannot  disturb  it  {Dex- 
ter V.  Taber^  12  John.  239.)  There  was  no  misdirection  of 
the  Judge,  or  any  rule  of  law  violated ;  and  the  general 
rule  is  undoubtedly,  as  stated  by  Mr.  Justice  Spencer,  in 
Jarvis  v.  Haiheway^  (3  John.  Rep.  180,)  that  in  penal  ac- 
tions, and  in  actions  for  a  libel  or  defamation,  and  other  ac- 
tions, vindictive  in  their  nature,  unless  some  rule  of  law 
be  violated  in  the  admission  or  rejection  of  evidence,  or  in 
the  exposition  of  the  law  to  the  jury,  the  Court  will  not  give 
a  second  chance  of  success.  ( I  Burr.  JElep.  24  2  Salk.  644.) 

Motion  denied. 


MuAPHT  against  The  People. 

Certiorari  to  a  Court  of  Special  Sessions  of  Otsego  The  4ih  fee- 
county.  The  return  stated  (among  othet  things)  that  on  J^^aring  *  fhl 
the  27  July,  1823,  Murphy  was  brought  before  Ariel  Thay-  powen  and 
er,  one  of  the  Justices  of  the  Peace  of  Otsego  county,  on  a  tj^  of  \"he 
charge  of  petit  larceny ;  and,  upon  his  examination  and  the  J^«J^  (^  ^ 
testimony  of  the  prosecutor,  was  committed  to  jail  for  want  ereatinf  a  ipe- 
of  bail  to  appear  at  the  next  Court  of  General  Sessions.        JJJjf  "^^  ^^ 

petit     laroeny 
witlumt  a  juiy, 
ii  not  contrary  to  any  proTkion  in  the  confutation  of  the  United  Statee  or  of  thk  atate. 
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miwToiiK,      On  the  S9fh  daf  of  Jttly,  and  moire  than  481iouti  ito 
May,  1884    11^^  cotnmitineiiti  the  Jufitiee  (tettified  the  eiine  thoMf  l» 
Mvphy      Elidhft  Foote  and  David  Lent,  Esquireis  JosliM  of  thi 
Tbd  T^e.    ^^^  ccmntf,  and  requited  them  to  aMeeiate  wiih  Mmftr 
the  trial  of  Murphy,  aocordu^  to  the  pioviaianB  of  the  Ml, 
(2  R.  L.  607|  8.)    The  Juices  eonifwed  aeooidingiy,  nd 
Mturphy  was  brought  befoie  them,  and  ebarged  wiih  still- 
ing a  silver  watch.    He  jrfeaded  not  guilty ;  and  Iha  Gout 
proceeded  to  his  trial  and  convictiou. 

This  cause  was  submitted  to  the  Court  on  writteii  aiga- 
ments,  in  October  term,  1883,  upon  sereial  poiaH^  one  rf 
whidi  was,  that  the  law  Constituting  fiie  Gotitt  Mov,  isd 
purporting  to  give  it  jurisdiction  in  cases  of  petit  lane&f, 
was  imconstitutional. 

The  case  being  befbte  the  Courty  in  f^dbruarf  teem  iaH, 
the  following  remarks  were  made  in  idation  to  that  pont,  bjr 

Si^TAdE,  Ch.  J.  Proceedings  of  the  Courts  of  Speeal 
Sessions  have  frequently  beeu  brought  before  this  Coot 
but  thehr  constitutionality  has  not  been  questioQed,  to  07 
knowledge. 

Those  parts  of  the  constlttilion  of  diia  state  wfaicfa  itlate 
to  thissubjeot,  are  <he  fellowing:  Art7,SBc2.  '^Ae 
trial  iy  Jt^ry,  in  all  cases  in  which  it  has  been  kerelofire 
fisedj  shall  remain  inviolate  forever.^  Sec  7.  "Wo  person 
shall  be  held  to  answer  for  a  capital,  or  otherwise  io&iDOQS 
crime  (except  in  cases  of  impeachment,  and  in  cases  of  the 
militia  when  in  actual  service  ;  and  the  land  and  nayal 
forces  in  time  of  war,  or  which  this  state  may  keep  with  the 
consent  of  Congress  in  time  of  peace,  and  in  eases  of  ftiit 
larceny  under  the  regulation  of  the  legislature)  unless  on 
piesentment  or  indictment  of  a  grand  jury," 

.So  far,  therefore,  as  the  question  d^ends  on  the  preseat 
constitution  of  this  state,  there  eannot  be  a  doubt  aboat  h. 
The  Court  of  Spedal  Sessions  was  unquestionably  intended 
.   to  be  preserved. 

The  old  con^itution  adopted  in  1777,  contains  these  p 
visions :  Art.  36.-- '<  Such  parts  (tf  tbeeommon  lawof  EiV 
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and,  and  of  the  statute  law  of  England  and  Gmat  BntaiUi  kbwtork. 
a9d  of  diQ  actt  of  the  Ifigidamia  of  the  colonyof  Nev    ^'^^^^^ 
York,  as'  together  did  form  the  iaif  of  the  said,  oolmy  on  the      Hwpbr 
19th  day  of  April,  A^  D.  1776,  shall  be  and  isontinue  the    tIip  pWpi*. 
law  of  this  stale,  sutject,  Sut.^    Art  41-^''  Trial  by  jury, 
in  all  eases  in  which  it  hath  heretofore  been  used  in  the  co* 
lony  of  New  York,  shall  be  established  and  remain  iavicdatn 
ioie?er.* 

It  beoooMft  fanportant  then,  to  ascertain  in  what  cases  txi*  i 
d  by  jury  was  in  use  in  the  colony  <rf  New  York.    By^'an  I 
act  for  the  speedy  punishing  and  releasing  such  persons  from  f 
imprisonment  as  shall  commit  any  criminal  offepees  under  / 
fte  jdegvee  of  grand  larceny.'*  passed  Ist  Sept  174^  offences  / 
nxidcr  grand  larceny  were  to  be  tried  by  Area  Justices,  one/ 
of  whom  should  be  of  the  quorum.    This  act  was  in  fbice 
on  &e  Iftth  April,  1775^  and,  therefo|ie,  became  incorpora-f 
ted  into  the  law  of  the  state  by  force  of  the  constitution  it> 
self.    These  can  be  no  ground,  therefore,  for  considering  the 
law  in  question,  as  a  violation  either  of  the  old  or  new  eo»- 
stitution  of  this  statn. 

It  is  said,  however,  that  to  be  constitutional,  one  of  the 
Justices  should  be  of  the  qtiorumi  or  a  Judge  of  the  Com- 
mon Pleas ;  the  plain  answer  to  which  is,  that  the  question 
is  not  what  Omrt  ^hall  have  authority  to  try,  but  what  of- 
feruB  shall  be  tried  without  the  intervention  of  a  jury  1  It 
is  competent  for  tlie  legislature  to  enact  that  petit  larceny 
may  be  tried  before  one  justice,  or  any  other  tribunal  which, 
in  their  discretion,  they  may  think  proper  to  establirii.  It 
would  certainly  be  more  congenial  with  the  spirit  of  our  in- 
stitutions, were  the  legislature  to  direct  that  every  o&nce 
should  be  tried  by  a  jury,  whether  before  one  Justice,  or 
ttiree,  or  any  other  number.  There  is,  undoubtedly,  a  very 
striking  incongruity  between  our  dvil  and  criminal  codes 
in  relation  to  this  subject  Any  party  to  a  civil  suit,  be  the 
amoimt  in  controversy  ever  so  small,  may,  in  a  Court  of 
Law,  demand  a  trial  by  jury ;  but  if  a.  man  is  arrested 
when  he  cannot  find  bail  in  30  hours,  for  petit  larceny,  an 
inlanxHis  crime,  he  may  be  tried  against  his  wili|,  without  a 
jury,    ft  is  fauaentable,  indeed,  that  it  dionld  be  so,  when 
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NSWTORS,  a  triai  by  jury,  befove  the  same  magistrates,  vould  be  «l- 
May,  I8fl4  i^njed  with  no  public  iiiconTeDieDce.(a)  I  am  not,  how- 
Mwphy  ever,  to  be  guided  by  the  propriety  or  expediency  of  the  law 
TlMl^oplik    oi^nizing  these  Courts,  but  its  constitutionality. 

By  the  constitution  of  the  United  States,  (art  3,  sec.  2,)  it 
is  provided,  that  '^  the  trial  of  all  crimes  except  in  cases  of 
impeachment,  shall  be  by  jury ;  and  such  trial  shall  be  held 
in  the  state,  where  the  said  crimes  shall  have  been  commit- 
ted ;  but  where  not  committed  within  any  state,  the  trial 
shall  be  at  such  place  or  places  as  the  Congress  may  by  law 
have  directed." 

It  is  only  necessary  to  read  the  whole  section,  to  perceive 
that  the  provisicm  it  contains  is  applicable  to  proceedings 
in  the  Federal  Courts  only.  Hence  the  provisions  as  to  the 
trial  being  in  the  state  where  the  offence  was  conunitted,  and 
when  committed  in  i)o  state,  but  in  a  territory,  or  perhaps 
on  the  high  seas.  The  same  answer  is  given  to  the  6th 
and  6th  amendments.  ^'  The  United  States,  in  their  collec- 
tive capacity,  are  the  object  to  which  all  the  general  pro- 
visions in  the  constitution  must  be  understood  to  refer.* 
(Federalist,  No.  83.  A  View  df  the  Judicial  department  in 
relation  to  the  trial  by  jury — ^by  Hamilton.  3  Hamilton^ 
Works,  279.) 

The  constitution  of  the  United  Spates,  was  intended  to  re- 
gulate the  general  political  interests  of  the  naticm,  and  the 
modes  of  proceeding  by  its  own  officers ;  but  never  to  re- 
gulate the  internal  policy  of  the  individual  states. 

The  other  Justices  did  not  discuss  this  question ;  but  they 
agreed  clearly  with  the  Chief  Justtce.(6) 

The  cause,  however  was  continued  for  advisement  upon 
the  merits  till  the  present  term,  when  the  judgment  was  re- 
versed, upon  the  ground  that  the  evidence  m  the  Cbiirt  be- 
low did  not  make  out  a  felony. 

(•)  The  IftfUUtora  then  in  eeanon,  saw  thh  matter  fai  the  eene  light  with 
the  Chief  Juetiee ;  and  paaaed  an  act  giTing  the  prboner  the  right  of  tiid 
by  jury,  in  all  caeee,  before  a  apecial  eeeeion.  (Vid.  Laws,  mm.  47,  cfa.  93& 
■.47.) 

(i)  Thif  qveetion  has,  I  am  informed,  repeatedly  aiiten  at  Vm  Am^ 
at  whieh  the  deoiiiene  bare  not  been  unifomi.  HaTtng  been  Mffwal 
tfanea  raieed  before  the  Jndge  of  the  Fourth  Circuit,  he  wna  led  to  an  M* 


OF  THE  STATE  OF  NEW  TOUL  819 

twhiitltn  of  Um  raVjeot ;  and  at  th*  lait  CQvtlan4  Cii€iUt»  Um  qoMCioB  be-  NBWTORl^ 
iiif  again  mada  waa  anawerad  hf  tha  optnioa  wbieli  foUowa :  Ma/i  1834. 


jAcnoM  €9  dem.  Wood  et  dL  agmut  Wooik 

EjaonfiNT,  for  part  of  lot  Na  79,  in  Cincinnatna,  tried  before  Jndga 
Walworth,  at  the  Cortland  Cirooit,  in  Jane,  1834.  The  plaintiff  sought  to 
recover  on  a  mortgage  of  the  premiaea,  given  by  the  defendant  to  the  leasoia 
of  the  plaintiff 

The  defendant  called  Samnel  Carry  to  prove  the  mortgage  paid  The 
witneaa  was  objected  to,  aa  incompetent,  on  the  ground  that  he  had  been 
eonvicted  of  petit  larceny. 

It  appeared  from  the  record  of  the  trial,  before  three  Joatices  of  Cortland 
county,  that  on  the  14th  of  Angoat,  1809,  Curry  waa  arrested  on  a  charge 
of  stealing  a  bag  of  wheat,  and  being  brought  before  the  magistrate  who  ia» 
aued  the  warrant,  he  reAiaed  to  give  bail  for  his  appearance  at  the  next  gen- 
eral seaBiona,  and  would  not  consent  to  a  trial  before  a  Court  of  special  90b» 
sions,  without  a  jnry.  The  justice  committed  him  to  the  custody  of  the 
constable,  and  at  the  expiration  of  48  hours,  the  prisoner  still  refusing  to  give 
bail,  a  Court  of  special  aeasions  waa  organized,  agreeably  to  the  provisiona 
of  the  act  of  the  34th  March,  1801,  which  proceeded  to  the  trial  and  con- 
viction of  the  prisoner. 

The  defendant'a  connael  insisted,  that  the  trial  and  conviction  of  Curry, 
against  his  consent,  and  without  indictment  or  jury,  waa  unconstitutional 
and  void,  and  that  he  waa  stUl  a  competent  witness. 

Walworth,  Circuit  Judge.  It  is  objected,  that  the  trial  of  Curry  by  the 
special  sessions,  without  jury  or  indictment,  waa  a  violation  of  the  constitu- 
tion of  this  state,  and  also  of  that  of  the  United  Statea. 

The  former  constitution  of  this  state  waa  in  force  at  the  time  of  this  con- 
viction, and  the  only  part  which  had  any  bearing  upon  the  question,  waa 
the  41st  article. TThatimrt  of  the  constitution  provided,  that  trial  by  jury, 
in  all  oases  in  which  it  had  before  been  used  in  the  colony  of  New  Yoik, 
should  remain  inviolate  forever,  and  that  the  legislature  should,  at  no  time 
thereafter,  institute  any  new  Courts  but  such  aa  should  proceed  according  to 
the  course  of  the  common  law.  If  the  act  of  1801,  authorizing  a  trial  by 
special  sessions,  without  indictment  or  jury,  in  caaea  of  petit  larceny  and 
other  small  offences,  had  been  the  first  law  instituting  such  Courts  and  au- 
thorizing such  trials,  it  would  have  been  a  palpable  violation  of  this  article 
of  the  constitution. 

But  this  act  was  only  a^  revision  of  a  former  law,  which  waa  in  force  at 
the  adoptiun  of  the  constitution,  in  1777,  and  as  it  respected  these  Courta 
and  the  offences  of  which  they  had  cognizance,  contained  no  new  provi- 
sions. The  first  act  inatituting  such  Courts,  and  containing  substantially  tha 
same  provisions,  waa  passed  by  the  colonial  legislature  in  1744.?  It  waa 
amended  in  1768,  and  waa  re-enacted  in  the  revisions  of  the  laws  in  1788, 
180]  ^iid  1813  ;  and  it  is  recognized  and  provided  for  by  the  7th  article  of 
the  new  constitution  of  this  state.  No  right  of  trial  by  jnry  ever  existed  hi 
those  Courts  nhtil  it  was  authorized  by  the  act  of  the  last  session.  The  la- 
gialatui  a,  theraVa,  did  not  aataUlah  any  new  Court,  and  the  right  of  trial 
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irBirTOIUr»  ^rhny  rwnt&wfl  ••  ft  h^  beea  Miad  » Ilia  eot— y  of  Kwr  Yarii  fwitwli 

Hay,  18)4     the  adoptUm  of  the  oNtttttmioii.'l 

^     J  The  Talidity  of  tho  mot  of  18(n,  in  referanca  to  tha  aoutitatkm  of  tin 

^^^       Unitad  Statea»  depends  npon  tha  5Ui  and  6lli  attMeo  of  tbe  amoBdmsBli 

ThM  FM|iie.    to  that  matramant.    By  tha  5th  article,  "  no  paiaon  shall  be  held  to  uinrer 

for  a  capital,  or  otherwise  infamona  cirima,  nnlav  on  iodlotmeiit  or  praeat^ 

ment  of  a  grand  Jury ;"  and  tha  6th  ^vaa  to  tha  aecnsed  the  right  of  trid 

by  jury,  in  all  criminal  proaacntiona.    XT  either  of  these  ameodmeats  sre  ist^ 

tiiotiTa  upon  the  powers  of  the  atatea,  or  applicable  to  criminal  pnsscatioai 

nndar  the  state  Inwa,  the  trial  of  Curry  was  a  violation  of  the  coutitotiaB, 

bacanae  he  waa  tried  for  an  infamoua  crime,  without  indictment  or  {ffeaeat* 

ment,  and  was  deprived  of  the  benefit  of  a  jury  trial.    But,  frsin  the  inr«- 

tigation  I  have  given  this  subject,  I  hare  come  io  the  conelasioa,  that  ans 

of  these  amendments  are  applicable  to  the  Individual  atates ;  that  thtysn 

restrictive  upon  the  powers  of  the  ganaral  govemmant  only,  and  ipplinUi 

to  tha  proceedings  under  tha  authority  or  lawa  of  the  United  States. 

Tha  terma  of  theae  amendments  are  broad  enough  to  ambiaee  aisusil 
praceedinga  in  all  Courta,  and  there  ia  nothing  m  the  5th  and  Gth  anead* 
manta,  taken  by  themaelvea,  io  ahow  whether  thay  ware  intended  to  bs  tlm 
axtenalva  in  their  operation,  or  only  appUoable  to  tbe  federal  gomuiNat 
It,  therefore,  becomea  neoeasary,  in  order  to  aacartain  tha  true  eooMnifltiga, 
to  refer  to  the  cauaea  which  produced  the  amendmenta,  to  the  \m  w^  ■*>* 
aar  of  their  adoption,  and  other  attendant  eireumataacea. 

It  waa  a  well  known  fact,  that  a  vary  considerabla  poctian  ef  thapetfb 
of  tha  United  Statea,  among  whom  ware  aome  of  our  most  dJetiBgnidwd 
eitisana,  atranuonsly  opposed  the  adoption  of  tha  federal  eoastitDtioa,  «a 
the  ground  that  the  powers  of  tha  general  government  were  not  laflloieBt- 
ly  limited.     They  insisted  that  the  authority  of  the  state  fovenunsati 
was  too  much  weakened,  and  that  thara  was  danger  of  their  beisg  6Di0f 
■wallowed  up  in  a  consolidated  government    Several  states,  awl  asMg 
others  the  atate  of  New  York,  for  a  long  time  refpaed  to  accept  tbe  ecn- 
atitutlon  which  had  been  recomqsended  by  tha  convention  of  the  ^^^  \ 
and  when  the  atate  conventions  finally  ratified  it,  they  leeoauttfadsd 
amendments  and  modificationa,  mostly  raatricting  the  powen  of  tha  United 
Statea.    Tha  convention  of  this  state,  in  their  act  of  ratification,  doelaied, 
among  other  thingis,  that  an  indictment  ought  to  be  preaentad  by  a  pasd 
Jury,  as  a  naceasary  preliminary  to  tha  trial  of  all  crimes  cagniiaUe  by 
tbe  Judiciary  of  tbe  United  Sutea,  and  that  anch  trial  ahould  he  by  ta  im- 
partial  Jury  of  the  county  where  the  crime  waa  committed.    In  censefMBM 
of  these  recommendations,  Mr.  Madiaon,  at  the  first  aeasion  of  ooagreo, 
brought  forward,  in  tbe  house  of  repreaantativea,  a  prapositkn  to  amcBd 
the  cdiatitution ;  and  that  body  finally  adopted  17  amendments,  which 
were  sent  to  the  senate  for  its  eononrranoa.    Hm  14th  of  these  sawad* 
menls  provided,  that  no  $tatt  9h»uU  infringt  tk£  right  a/  Inal  H  ;»7i 
«t  erimitMl  oMet,  mr  tha  right  of  MMdaiwe,  nor  tho  fioodom  of  tftiA 
or  of  tho  fTooo*    Tb»  aanate  expunged  thia  ameadoiettt,  which  wu  Un 
Mly  aiM  raatiietlng  the  powen  of  the  ftatesy  and  cooaolldatad  and  sdof^i' 
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of  all  the  0tiiMf>  with  » itm  tnflBf  twMp^km*    Thof  tSa»  NiiWT#ttK 
wn*«*»f»  the  piwunbla,  by  leeitfaig,  m  the  leetott  ef  their  prapMlnif  the     Mi^,  iflMf 
tQ  the  itetee  Ibr  edoptiea*  tb«t  the  eenventioM  ef  a  munber  ef 


the  atetee^  had  at  the  time  ef  their  adeplfaif  the  eeeatitatioii,  ezpwMed  a  de«  "^T 

■ire,  in  order  to  prerent  mieoonstniction  or  abiue  of  its  pewen,  tliat  Anther    The  Pedpie. 
declaratory  and  reatrictiTe  elaiiaea  should  be  added.    Ten  of  the  amend- 
menti  thus  ai^reed  to  by  eongrea  wero  afterwards  sanctioned  by  the  requi- 
site number  of  states,  and  thus  became  a  part  of  the  eonstitntion. 

Many  of  the  states  have  given  a  practical  constmction  to  these  amend- 
menti,  by  the  yarious  provisions  which  they  have  incorporated  into  their 
state  constitutions,  which  have  been  formed  or  amended  since  these  amend- 
menti  were  adopted.  By  the  constitution  of  Connecticut,  indictment  by  a 
grand  jury  is  required  only  in  cases  where  the  punishment  ■  death  or  per- 
petual imprisonment.  In  Minissippi  no  indictment  b  required  in  the  case  of 
slaves,  and  they  are  entitled  to  a  trial  by  jury  in  capital  cases  only.  The 
firrt  amendment  propoae^  Vy  the  late  oenventhMi  fat  Masnchusetts,  required 
indictment  only  in  cases  where  the  punishment  was  to  be  infamous.  By  t^e 
constitution  of  New  Hampshire,  adopted  in  1793,  the  legislature  are  prohibi- 
ted ftom  depriving  the  accused  of  the  right  of  trial  by  Jury,  in  capital  cases ; 
and  in  most  of  the  other  state  constitutions,  which  have  been  Ibimed  or 
altered  since  that  period,  there  will  be  Ibund  exceptions  to  the  right  of  trial 
by  jury^  and  other  provisions,  which  are  wholly  inconsistent  with  the  idea 
that  these  amendments  to  the  constitution  of  the  United  States  restrict  the 
poweri  of  the  state  governments.* 

I  am,  therefore,  deariy  of  opinion,  that  these  amendments  weie  never  in- 
tended to  limit  the  powen  of  the  states,  or  to  control  the  proceedings  of  state 
Courts ;  and  that  Curry  was  legally  and  constitutionally  oonvieted  of  an  in- 
iamous  crime,  which  disqaalifies  him  from  bebg  a  witness. 

Noxon  4r  Btriseye,  for  the  plaintifC 

DoneUy  §r  Clappt  for  the  defendant 

*  For  some  of  the  foots  on  which  this  opinion  is  founded,  vid.  Old  Const* 
of  New  York,  art.  41;  New  Const  art  7,8.9;  Const  of  the  U.  Stotes, 
am.  to  art  5 ;  Journals  of  the  Senate,  1789,  ps.  63.,  79, 73  &.  96 ;  Journals 
ef  the  Federal  Convention,  409, 3, 10, 13, 14, 19,  98, 39,  41,  55,  66.  Const 
ef  Conn,  art  l  s.  9 ;  Const  of  Miss,  art  6,  tit  Slaves,  s.  9 ;  Const  of  N* 
Hamp.  part  i.  art  16 ;  Const  of  Maine,  art  1,  s.  7 ;  Const  of  Alabama,  y 
art  6,  tit  Slaves,  s.  1.  \/ 

For  a  history  of  the  Court  of  Spechd  Session  m  this  state,  vid.  1  Cowen's 
Rep.  151,  note  (c). 

Vid.  The  People  v.  (Tsoitotn,  (18  John.  Rep.  187,)  where  the  question 
Was  discussed  by  Mesns.  H^jfmtm  ^  7.  X  Emmei^  for  th0  defendant,  and 
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NEW  TORK|  Grifin  ^  WelU  tot  the  people,  whether  the  prormoa  u  the  5th 
Mmj,  1634.     of  the  United  Sutee  conetitotioii,  *•  nor  ebell  anj  penoo  be  loljeet,  fartb 
-  eune  offencet  to  be  twice  pot  in  jeopardy  ef  life  or  limb*"  it  eppUeiUs  toiki 

^^^       itateCoarto.    Spencer,  Ch.  J.  intimatee  that  it  ie,  though  the  ya^i-  m 
Tb»  People.     Bot  finally  detennined. 
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PRINCIPAL    MATTERS 


CONTAINED  IN  THIS  VOLUME. 


ABATEMENT. 
8ee  CoiroEATioN,  15.     Pleai  anb  PiiIai>- 

IKOSy  1. 


ACC0X7NT& 
See  Com,  d»  4,  5,  6,7. 


ACKNOWLEDGMENT    AND    PROOF 
OF  DEED. 

Sea  Djud,  1,3,3. 


ACTION. 

1.  When  one,  by  action, .  leeoTen  money, 
which  hu  been  before  paid,  no  action  lies 
to  reooyer  it  back.     Walker  ▼.  Anus,  4SS 

3.  And  thia,  though  the  fint  reooreiy  be 
fraadulent  id. 

3.  A  county  treaanrer,  refosing  to  pay  mo- 
ney, without  cause,  ia  liable  to  an  action. 
Boyee  r.  AiiMef,  444 

See  Catuoa  Buoos  CoMPAicy,  3.    Sbieivf, 

8  to  10. 


ADMISSION  OF  SERVICE. 
See  Dkhuiuu. 


AFFIDAVITS. 

1.  The  oflloe  of  eommi«ioner  to  take  affl- 
davita,  &c.,  under  the  act  of  t818,  in  the 
cities,  became  vacant  by  the  appointment 
of  new  commissioneri  for  the  cities,  under 
the  act  of  1833.    Bnwtu  ▼.  Otfronia,  457 

3.  An  afBdayit  for  a  oeitioraii  to  a  jnitioe'a 
eooit  may  be  entitled  in  the  cause  in  the 
court  below,  but  not  in  the  cause  in  this 
court     WkiiMf  t.  Wamer,  499 

3.  An  affida^t  wrongly  entitled,  though  the 
cause  he  rightly  described  in  the  boidy  of 
the  afBdaTit,  cannot  be  read.  Humfkrtf 
▼.  Cande,  509 

4  Counter  aAdavits  will  not  be  heard  in  sup- 
port of  a  motion,  even  as  to  the  chwact^? 
of  witnesaes.    CmUen  t.  J[«anMy,        539 

5.  An  afBdavit  of  sale  under  the  otJi  aeetion 
of  the  aet  eonceming  mortgage*,  (1  R.  I* 
374,)  is  suffletent  if  certified  in  this  form : 
«  Sworn  before  me  this  1st  day  of  Novem- 
ber, 1831,  Geo.  Dexter,  comsr.,  &a,"  with- 
out expressly  certifying  that  the  deponent 
appearsd  before  him,  dbc  Jmek§on  t.  Ou- 
tmurt  553 

&  Feme  eole  is  sued,  and  manriee  pending  the 
suit  This  need  not  be  noticed  in  the  sub- 
sequent proceedings,  but  affidavits,  notices, 
dbc.  should  be  according  to  the  original 
title  of  the  cause.  If  they  treat  the  humnd 
as  a  party,  they  are  defective ;  otherwise, 
if  the  marriage  be  mentioned  in  the  title  as 
mere  description  of  the  person  of  the/nne. 
RtMeevelt  v.  Dale,  561 

7.  Where  an  affidavit  was  entitled  in  two 
causes,  one  «|f  which  was  righthr  and  tht 
^  other  wrongly  stated,  and  the  afluiavllpM 
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oeeded  to  ipeak  of  the  eatuie,  in  tlie  singa- 
lar ;  heU,  that  this  was  raJBeient.  id, 

6.  An  affidayit  of  meriti  to  prevent  an  in- 
qneet,  within  the  rale  of  November  term. 
1808,  if  made  by  the  attorney,  ihoald  con- 
tarn  a  good  ezcuae  for  its  not  being  made 
by  the  defiandant.  id 

9.  Though  not  tochnieally  a  party,  yet  one 
who  marries  tifeme  defendant  peadi&g  the 
action,  is  substantially  a  defendant,  and 
may  accordingly  make  an  affidavit  of  mer- 
ita  id. 

See  CiftTioBAU,  1,  3,  3,  11.    RsnamoB. 


AGREEMENT. 
See  CouET  or  Chancket. 


AMENDMENT. 

1.  Whers  a  party  inadvertently  ooHto  to  ile 
papers,  necessary  to  warrant  his  judgment, 
or  to  render  it  formallv  correct,  or  commits 
a  formal  mistake  in  drawing  up  his  judg- 
ment roll,  it  'mi^etim^M  «ft  Ptotion,  to  allow 
an  amenidment ;  as  where  he  omits  to  file 
lh»  mfm  pnu$  iwMiri*  ps^cm  «lerki'»  oeirti^ 
ftoato»  venire*  mA  panel  .   T^»eie  mi^y 

%  And  a  Onse*  or  the  like  p«poi«,  tie  lost, 
tlw«fuii  wUlvUftW  neur  mm  to  b%  dfawn 
ind  fiUU  id, 

3.  A»d  thef  will  allow  tha  p«ity  to  vm^d 
hm  oontmuaneei,  or  a^Mi  prim  olfupii  jn 
thejvdgmnit  neUL  id* 

4*  Tlieiie  and  the  like  amendmenti,  will  be 
allowed  aftflr  ermr  hfooghi*  «a  l»yinf  t|ie 
aoets  of  the  motion ;  and  the  prooe^diags 
Ia  emr.  pmridad  tk»  yhinm  ia*  m<« 
akaem  to  djsa9Qtinaa»  id. 

5.  On  ennr  fraqn  tkft  oomft  of  C.  P.  the  bb- 
oad»  iaibe  ejs  of  the  lawt  te  the  puipoas 
of  bfkif  aokeaded.K^  that  eoait,  ma^wm 
in  tha  «>iiift  b^dow.  Or,  if  otharvise»  this 
aaavi  have  power  to  w^ad  it  thaawlva. 
RmoY,  Btupkm  4D8 

6.  A  BMstokoi  ia  fraaaiag  a  qpeeial  vae^  in 
the  C.  P.  may.  be  ameaded  thera,  after 
error  to  this  court,  joinder  in  error*  and 
iaveral  notiaee  of  argaaiealt;  eapeetally 
wham  UiB  dalay  as^Bamiatsd  for ;  as  wheve, 
\f  a»stoln»  a  aala,  ia  qaastioa  apea  the 
trial  balow  wae»  ia  the  fipasial  veidict, 
abOad  to  have  beam  «|tei:,iastoad  of  before. 
tKaiaH.braaribl,    .  id. 

If  Tba  plaiatif 'a  attomay  awy*  with  tiie 
aeaeaiK  «C  Iha  dbfiiadaat*  alter  a  i(./«.  af- 
tpr  it  is  placed  in  the  ihaiiff'a  hands*  ea  as 
4a  Biaka  it  fpHMpoad  with  the  jadgaieol 
Haaul,  withaut  eatoiag  a  lala  Iwr  tha  par* 
V^m%    0Mmv,BHkirf  454 

S.  Hiough  %  Jl  fa,\i%  voidable  for  variance 


fiom  the  record*  the  dafwndanf 

move  to  set  it  aside.  id, 

9.  A  judgment  creditor  in  another  Pait  \m 
no  right  to  do  this.  tdL 

Mt  Clerical  mistake,  by  which  eanee  of  w^ 
tion  was  laid  after  conunenobment  of  eoit, 
amended  after  verdict;  thoo^  it  wis 
made  a  ground  of  objection  at  the  trial ; 
aad  tl  a  point  was  reserved.  Sargemi  ▼. 
DennuoHf  51S 

See  CaanoaAai,  4,  5,  7,  8,  9, 10, 11.    Vai- 

DICT,  3, 4. 


A^SAU 

1.  It  seems,  that  an  appeal  from  a  final  de- 
cree brings  up  an  interiocutory  order  sap- 
arfssiag  cantata  depositions,  which  may 
bear  upon  tlie  final  decree.  WUmm  v. 
Troupf  195 

3.  An  appeal  from  a  Justice's  judgmeoC,  (he* 
after  a  transcript  nled  and  ezeeaiaon  is- 
sued, supersedes  the  execution.  SitiU  v. 
Judgt9  of  YmteM  Cimnty,  506 

3.  This  is  the  process  of  the  common  pleas,  and 
they  may  make  a  rule  tetting  it  aside,    id 

4.  On  appeal,  a  bond  should  be  ^iven  and 
,    costs  paid  hv  tl|a  anpettant  withm  4  days, 

as  required  by  the  oO  dollar  act,  or  the  ap- 
peal wiU  be  mefibetuaL  id 

5.  But  these  facts  nee4  not  appear  from  the 
justice's  return.  id. 

6.  It  will  be  mtended,  on  the  return  being 
filed,  that  the  appellant  proceeded  regular^ 
ly  before  the  justiee.  id. 

7.  The  appell^  has  no  riglit  to  object  to  a 
hearing  of  the  appeal,  on  the  gimmd  that 
the  justice  had  not  endorsed  lus  approba- 
tion upon  the  bond,  or  omitted  to  file  it 
whhin  the  time  raqnired  by  the  aet        tdL 

6.  His  approbation  may  be  infened  from  the 
act  offiling  the  bond.  td. 

9.  WherethecompuUtieaaftimemastatnto 
is  to  be  from  an  act  done,  the  first  day  ahonM 
be  excluded.  Es  parte  Dean,  fi05,  Lesfer 
V.  Garland,  606,  note  (a)  8.  P.  discussed. 
Preabreyy.  WiUiamtj  id.  B.T.  discussed. 

10.  £.  g  andsr  the  statute*  (saw.  41,  eh.  94, 
s«  17,)  prescribing  the  ttoie  within  which 


an  appeal  fhould  be  brougjhi  fitm  a  v 
tioe's  aonit    Id.  Si$M  T.  Uatapiam,  612* 


note  (a)  S,  P.  Browne  v.  Brsienc.  td.  SL  P. 
fim  Couar  or  Eaaoas*  SI*  33*  23, 94. 


A^rnUMENT  ANB  AWABa 

1.  In  dower,  the  tenanto  pleaded  that  tha 
demandant's  son  having  conveyed  the  pn^ 
roises  to  tha  taaants,  with  wamaCy*  dbe. 
the  demandant  and  her  ison,  by  writiag 
sealed,  reciting  theeefrHBts.  aad  that  tha  de- 
mandant had  agreed  with  W  son  to  taka 


Bion. 


t» 


ft  Mrtabi  tomil  Mn  ta  Um  of  dower,  re- 
fwnd  it  to  three  arbitratort  to  determine 
the  amotrnt  Mid  the  eeeurity  for  paymentf 
and  the  demandant  coyenanted,  that  on  the 
award  being  fttlfilled,  ihe  would  release  her 
dower  to  the  ion,  and  the  performance  of 
the  eon  was  ffoanuiteed  by  one  of  the  ten- 
ants ;  that  the  arbitratofs  awarded  a  ram 
jMyake  <piarteriy  by  the  son,  or  the  tenants, 
or  either  of  them,  and  that  the  son  should 
pay  the  costs  of  the  controversy ;  that  a 
certain  sum  of  money  yested  in  the  ten- 
ant^ hands  for  their  indemnity  should  be 
the  security ;  imd  that  all  suits,  quarrels, 
&e.,  touching  the  premises,  should  cease, 
Mlc^  and  that  in  defeult  of  fulfiltttg  the 
awfurd,  the  demandant  might  enter,  &.c., 
and  the  plea  then  ayerred  that  the  costs 
had  been  tendered ;  that  the  quarterly  sum 
had  been  paid  to,  and  accepted  by  the  de- 
mandant up  to  the  time  of  the  commence- 
ment of  the  soit ;  and  the  award  in  all  re- 
spects performed  on  the  part  of  the  son 
and  tenants :  held,  that  this  award  was  a 
bar  to  the  action  ;  that  it  was  not  necessary 
that  a  release  riiould  be  awarded;  that 
tho^  the  afbitratott  might  hnye  miqtid^ 
as  to  the  security,  and  £ted  upon  one  which 
was  insufficient,  this  would  not  affect  the 
ai^ttnd,  their  detemtnAtion  being  concla- 
siye ;  that  though  the  award  wan  yoid  so 
for  as  it  proyided  for  a  payment  by  the  ten- 
ants, and  though  it  might  be  void  in  award- 
ing coeis,  which  had  been  provided  for  by 
the  sri>misaion,  yet  this  would  not  affect 
the  whole,  and  it  should  stand  and  be  en- 
forced for  the  residoe.    C»*y.  Jogger,  $39 

%  Where  the  parties  have  power  to  trans- 
fer real  property,  arbitrators  may  award 
that  they  shall  do  it  id. 

3.  An  award  may  be  good  in  part  and  bad  in 
part  id, 

4  Where  the  part  which  is  yoid  is  not  so 
connected  with  the  rest*  as  to  aflect  the 
jostioe  of  the  case,  it  is  void  only  pro  tan* 
to.  id. 

5.  Ajl  award  that  all  salts  touching  the  pre- 
mises shall  cease,  is  equivalent  to  a  re- 
lease, id. 

S.  An  award  does  not  transfer  a  title,  but  a 
,  party  to  it  is  concluded  by  his  own  agree- 
ment from  disputing  the  title.  It  operates 
as  an  eetoppeL  id. 

7.  The  right  to  dower,  till  assigned,  rests  in 
action  only.  It  may  be  released,  but  the 
widow  cannot  invest  another  with  the  right 
to  an  action  for  it ;  and  an  award  will  ex- 
tinguish the  right  id, 

d  The  authority  to  award  costs  is  necessarily 
incident  to  the  power  of  arbitrators.        id. 

9.  An  award  that  an  annual  sum  shall  be  paid 
in  lieu  of  dower  is  valid ;  but  a  further  pro- 
vision, that  in  default  of  payment  the  do- 
mAndant  may  enter,  is  void  as  being  re^ 
pngnant  to  the  former.  The  latter  must 
be  rejectodt  bat  the  former  remaias.       id. 


10.  Tho  nio  !■»  that  whm^  on*  paii.ef  m 
award  io  ineooncUabla  with  anothiff»  4he 
fint  part  shall  pnvailt  and  the  lattor  he  re- 
jectwL  id. 


ARREST. 

1.  Arrest  on  precesf  not  bailaUo.    Mtmntt  v 

Bradetreet,  449 

3.  The  sheriff  arrested  the  defendant  on  a 
cap,  ad,  reap,  not  bailable,  and  on  her  re- 
fusing to  endove  her  appearance,  he  suf- 
fered her  to  go  at  large,  and  returned  cf- 
pi  eerpua:  and,  on  motion  in  his  behalf^ 
the  court  ordered  common  bail  filed.       id. 


ASSESSMENT     Ot*     DAMAGES    BY 
THBGJiiBRK. 

See  CouftT  of  Eaaoas,  10,  11, 13,  14,  15 
EaaoB,  8,  9. 


ASSETS. 

See  EzxcirroM  awd  Aoinif]mi.Toi%  3|  -1, 4, 

5,  8, 11. 


ASSIGNEE. 
See  Costi,  L  11, 13. 

ASSUMPSIT. 
See  Catvqa  paiDOi  Couthxtt  3. 

ATTACHMENT. 

1.  This  court  eannot  control  the  effect  of  an 
attachment,  by  ordering  the  defendant 
therdn  to  be  denied  the  jail  liberties. 
Anoni  589 

See  Ejecthknt,  5,  6.    HzoHWAia,  9. 

ATTORNEY'. 

I.  Whether  an   attorney,  counsellor,  fre^ 

holds,  as  such,  an  office  or  pnblie  trust 
.  within  the  meaniog  of  the  7th  natiea  i£ 

the  0fh  article  of  the  constitutioiit  Qmre. 

STepnour  t.  BUioon,  13 

3  Ophuum  of  Sanfordr  Chunftwlhr,  m  ikm 

pomt   CMdofi>kMiir2WM;n,ioto(l.> 


IKDBX 


8.  An  attoniey  wlio  wu  oidered  to  pay  the 
eoiCs  of  an  action  which  ho  had  broaght 
without  bemff  retained,  was  attached  for 
not  paTing  tiiem,  and  a  rale  made,  that 
nnlea  he  paid  them  in  ten  days  after  no- 
tice of  the  rule,  he  ihoold  be  auspended 
till  he  paid,    iinoii.  589 

See  Cent,  L  13, 13.     WmnM,  3. 

AITTHORITT. 
See  Powu. 

AWARD. 
See  AuiTtAMBirr  and  Awaea. 


B 


BAIL. 

1.  Where  the  plaintiff  took  his  judgment  by 
defanlt,  omitting  by  mistake,  to  file  com- 
mon bail,  the  supreme  court,  on  motion, 
allowed  him  to  appear  for  the  defendant 
nunc  pro  tvne.  Per  Sudam,  senator,  in- 
terrupting  the  argument  for  the  defendant 
itk  error.     Colden  v.  Knickerbocker,        31 

3.  Bail  who  are  excepted  to,  and  do  not  justi- 
fy, cease  to  be  bail  ThorpY.  Faulkner,  514 

3.  And  an  agreement  between  the  parties  to 
waive  the  exception,  filing  a  declaration  in 
chief,  and  going  on  to  judgment,  are  no 
reasons  against  ordering  an  exoneretur,  id. 

4.  Special  Uul  who  are  excepted  to,  and  neg- 
lect to  justify,  cease  to  be  bail ;  and  may 
move  to  have  an  exoneretur  entered  upon 
the  bail  piece.     Cooper  t.  Spieer,         619 

5.  But  till  they  do  this,  they  may  be  proceeded 
against  as  bail,  and  their  names  are  pro- 
perly inserted  in  the  recognizance  roll.    id. 

6.  Where  one  excepted  to,  and  not  justifymg, 
was  thus  made  a  party  pro  forma,  and 
sued,  but  no  process  served  on  him,  held, 
that  the  exception  was  no  defence  for  the 
other  bail,  but  judgment  might  go  against 
all,  with  a  stay  of  execution  as  to  the  one 
not  brought  in.  id, 

7.  Held,  also,  that  the  other  bail  had  no  right 
to  move  in  his  behalf  for  an  exoneretur. 
The  right  is  perMual  to  himself,  which  he 
may  waive,  and  suffer  himself  to  be  chaf- 
ed, td. 

8.  Histoiy  of  bail  and  mle  to  bring  ui  the 
boiy.  477,  n.  (a) 


SaeAiuir. 


,l,Sl    BrnmirorwEm.    Bou 
TO  lania  n  tu  mpt. 


BANKING  POWEB& 
See  CouoBATmi,  13. 


BANKS. 
See  CoaroEATioif ,  8, 9, 10, 1 1.    UamtTy  Vi 

noa  AND  VCNDIB. 


BEQUEST. 
See  ExBCUToas  and  ADHDnstBATOBi^  i^7 

8,  la 


BILL  OF  PARTICULARa 
See  PABncuLABS,  Biix«  or. 


BILLS  OF  EXCHANGE  AND  FROIOB 
80RY  NOTES. 

1.  An  instrument  in  writing  thus :  ^  Doe  I* 
R.  or  bearer,  dec,  SOO  doUais  and  96 
for  value  received,"  is  a  good 
note,  within  the  statnto  of  Ann. 
V.  Whipple,  S3$ 

2.  In  declaring  on  a  promissory  note,  it  is 
enough  to  aUege  thai  the  defendant 
his  certam  noto  in  writing,  dec, 
averring  that  he  delivered  it.  lidL 


See  CoaroRATiON,  I,  6,  7,  10,  II. 

84, 35, 3& 


CAYUGA  BRIDGE  COMPANT. 

1.  The  amendment  to  the  act;  to  ineoiponto 
the  Cayuga  bridge  company  provides,  that 
it  shall  not  be  lawAil  for  any  person  to  cross 
the  lake  within  3  miles  of  thehrid|e,  with- 
out paying  toll ;  held,  that  embarkmg  npon 
one  side  of  the  lake,  €  miles  from  the  arif%e, 
and  crossing  in  such  a  direction  as  to  leave 
the  lake  within  60  rods  of  the  bridge,  on 
the  other  side,  is  not  such  a  crossing  with- 
in the  3  miles,  as  is  contemplated  by  the 
act.    Sprague  v.  BirdoaU,  419 

3.  The  act  ftuther  provides,  that  any  petaon 
may  pass  with  his  own  boat,  within  3 
miles ;  held,  that  any  one  may  crosi  in  his 
sleigh,  on  the  ice,  within  the  prineiple  sf 
this  proviso,  and  according  to  the  gnstal 
intont  of  the  act,  which  is,  that  all  pensna 
who  are  compelled  to  reaoit  to  adieab  la 


INDEX 
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araUit  them  in  paaring,  diould  erati  the 
bridge ;  otherwise,  as  to  those  who  have 
the  means  of  pafleing  independent  of  the 
bridge.  id. 

3.  Yet,  where  one  cnMeee  the  lake  in  such  a 
manner  as  not  to  subject  himself  to  the 
payment  of  toll,  but  on  its  being  demanded, 
▼oluntarily  pays  it,  he  cannot  maintain  an 
action  to  recover  it  back.  id. 

4.  A  penal  statute  should  be  strictly  con- 
strued, id. 

5.  So  of  a  statute  in  favor  of  corporations  or 
particular  persons,  and  in  derogation  of 
common  right.  id 

6.  They  shomd  not  be  extended  beyond  their 
express  wonb,  or  their  clear  import       id. 


CERTIORARL 

1.  It  is  not  e«ential,  that  affidavit  for  a  cer- 
tiorari to  a  justice's  court,  state  the  verdict 
or  judgment    PhUUp$Y^  Brainard,    440 

2.  The  omission  may  be  supplied  by  an  af- 
fidavit made  after  the  30  days.  id. 

3.  The  90  days,  within  which  the  affidavit  b 
to  be  laid  before  the  judge  for  allowance, 
are  computed  from  the  time  of  making  the 
affidavit  id. 

4  How  far  the  court  will  order  a  justice  to 
amend  his  return  to  a  ceriioraru  Palmer 
V.  Peck,  461 

5.  They  will  not  order  him  to  return  that 
such  a  thing  is  so ;  but  whether  it  be  so  or 
not.  id. 

0  The  defendant  sued  out  a  certiorari  to  re- 
move an  indictment  from  the  sespions  to 
this  court,  which  had  been  returned  by  the 
Kssions  without  the  defendant  having  given 
bail  as  required  by  statute,  (1  R.  L.  141.  8. 
4,)  and  a  commission  to  examine  witnesses, 
had  been  issued  under  the  direction  of  this 
court ;  but  because  no  bail  was  in,  a  jwv- 
cedendo  was  ordered.    People  v.  Forward, 

601 

7.  A  motion  to  amend  a  justice's  return  to  a 
certiorari,  made  by  the  defendant  in  error, 
will  not  be  granted,  if  it  appear  by  oppos- 
ing affidavits  that  the  amendment  sought 
will  be  incorrect  in  point  of  fact  Wight' 
ffum  V.  Clappt  517 

9.  Nor  will  it  be  granted  where  it  appears  that 
notwithstanding  the  amendment,  the  judg- 
ment must  be  reversed.  w. 

9.  Where,  in  assumpsit  in  the  court  below, 
the  defendant  pleaded  a  tender,  but  the 
jury  found  for  the  defendant,  though  there 
was  no  proof  of  the  tender,  held,  that  this 
was  a  fatal  error ;  and  a  motion  in  behalf 
of  the  defendant  below,  who  was  also  de- 
fendant in  oTor,  that  the  justice  amend  by 
retumSag  proof  in  the  cause  upon  another 
point,  was  denied.  id. 

10.  On  moving  to  amend  a  justice's  return 
lo  a  certiorari,  the  court  require  the  pro- 


duction of  the  rotum  oi  %  copy  of  it,  though 
the  application  be  made  by  the  defendant  in 
error.    Huntington  v.  Ooodwin.  521 

11.  Title  of  the  cause  hi  the  court  below 
amended  both  in  the  certiorari  and  the 
affidavit,  on  which  it  was  grounded.  Dsjr- 
ferv.  Hoofoer,  526 

12.  Certiorari  to  general  sessions  to  romove 
proceedings,  With  evidence  and  points  de- 
cided, and  the  Judgment  Ooeroeero  of 
Brookhaven  v.  Overoeero  of  Southold,  575 

13.  Sessions  must  comply  with  snch  n  writ, 
and  rotum  the  evidence,  6lc,  though  they 
may  not  have  stated  a  case.  id. 

14.  If  they  rofuse,  this  court  will  compel 
them  to  do  this  by  rule.  tdL 

See  CouET  of  Eaaoita,  5,  6,  7,  8.    Eiiom* 
4,  5,  6,  7, 10. 


CHALLENGE. 

See    CouETS  or  Justicbs  of  tbi   Tmaoe, 

YIL 


CHARACTER. 
See  Slandbr,  3, 4. 


CHOSE  IN  ACTION. 
See  ExxcuTOBS  and  AniiiNiiTEAsois,  4. 


CLERK   OF   SESSIONS    AND  OYER 
AND  TERMINER. 

1.  The  clerks  of  oyer  and  termmer,  and  ge« 
neral  sessions  of  the  peace,  aro  not  enti- 
tled to  compensation  for  their  services 
rondered  to  the  public,  except  in  the  city 
of  New  York.  MaUory  v.  Superviooro  of 
Cortland,  531 

2.  Clerk  of  oyer  and  termmer  and  general 
sessions,  is  entitled  to  compensation  for  en- 
grossing and  entering  the  minutes  of  these 
courts.  DoubUdoy  v.  Superviooro  of 
Broome,  533 

3.  Which  the  supervisors  should  audit      id, 

4.  Whero  services  are  rendered  for  the  bene- 
fit of  the  county,  and  no  specific  mode  of 
compensation  is  provided,  they  should  be 
audited  by  the  supervisois  as  a  part  of  the 
contingent  charges  of  the  county.  id 


COLLECTOR. 
A*  town  eoHeefor  cumot  pay  moneyi  dne  flon 


UPKL 


(he  5Mat7»  tod  phuM  H  in  i 


with 
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COMMISSIONER  tO  ACKNOW. 
LEDGE  DEEPS. 

Sm  Dum,  1|  5{«  3. 


COMMISSIONERS  TO  TAKE  AFFI. 

DAVXTa 

See  AmoAtiTiL 


CONSIDERATION. 

L  CoMtiferafion— -The  yolnntary  restoration 
of  that  which  lh»  law  wiU  compel  a  man 
to  reotorei  not  a  sufficient  consideration^for 
a  Mntact  Per  SutheilaaiJ.  M'Dmi- 
Myr,NeiUon,  139 

SL  Constcleratton— -Agreement  of  a  son  that 
the  &ther  shall  deduct  a  certain  part  from 
his  portion,  is  no  sufficieiit  consideration. 
Per  Satheiland,  J.  id. 

See  CoNTRAOT. 


CONSTABLE. 

1.  Amount  of  the  allowance  to  constalile  or 
other  person,  for  serving  sabpoenas  in  crim- 
inal cases,  is  a  matter  of  disoetion  in  the 
hoavd  of  snpemiscn,  with  which  this  court 
win  not  interfere.  Mx  parte  Faning* 
ton,  407 

3.^  They  may  be  serred  by  aay  peison,  as  iu 
ciril  causes.  id, 

3.  It  §eem»  that  19  cents  for  senrice,  besideB 
mileage,  would  be  too  high.  id, 

4.  A  constable  cannot  lecover  his  fees  upon 
an  execution,  where  he  has  levied  upon 
nreperty  and  returned  that  it  lemunsen 
his  hands  for  want  of  buyen.  PixUy  t. 
ButUf  4S1 

5.  To  entitle  him  to  his  fees,  he  must  levy 
the  money,  except  where  he  is  prevented 
by  the  act  of  the  plaintiff,  or  by  operation 

.  of  law.  *  id. 

4i  In  the  fonner  case  he  may  recover  his 
fees,  though  he  have  levied  enly,  and  not 
sold.  id. 

7.  He  must  levy  and  sell  in  due  season,     t^. 

6.  If  no  bidden  attend,  h^  should  postpone 
the  sale,  and  give  notice  to  the  plaintiff, 
whQ  should  attend  and  bid  hunself.         id, 

9.  And  if  he  do  not  tha  constuble  will  be  ex- 
cused in  returning  that  the  property  re- 
iMifait  cn  hand  for  want  of  bnyan.         id. 


10.  So  he  would  he  excasedt  bi 
a  return,  if  he  could  not  mH  the  property 
hot  at  a  great  sa^riflee.  iL 

11.  Tet  after  he  has  made  such  a  t«tlttB» 
he  must  preoeed  and  sell  the  fiMt  tifipm. 
tunity.  id, 

12.  If  he  do  not  sell  wlthfai  30  dcys,  he  loftea 
his  lien  as  against  other  exeeotioBB.       id, 

13.  The  same  mks  of  Um  which  govern 
aheri  A  in  the  execution  of  phiceas  tnm 
the  higher  courts,  ffovem  conrtabiee  hi  exe 
cutioa  of  a  justice  s  praoeai,  axcefit  when 
scme  statute  intervenes.  ti. 

See  Coon,  IV.  L  9. 


CONSTFTUTIONAL  LAW. 


See  CouETi  or  SnciAL 


CONTRABAND  OF  WAR. 

CONTRACT. 

L  In  the  construction  of  all  contracts,  the  alt- 
uataon  ef  the  parties,  and  the  aubjeet  mat- 
ter of  the  contract  are  to  he  ooniHlereda  in 
order  to  determine  the  meaning  of  any  par- 
ticular provision.    Wiimm  t.  JVwp*     195 

2.  This  rule  applied.  id 

See  CoAamiiuTtoir.    06imT  or  CajutcMKr, 
iMtoLVKNT,  3.    Ptams. 


CORPORATION. 

1.  A  corporation  having  no  power,  hy  tha 
act  of  incorporatieoy  to  diKOont  notes,  hot 
created  for  the  pufposes  of  faisQnmee,  hM 
no  ri|rht  to  cany  on  the  busittess  of  d»- 
countmg.  New  York  Firemen  Mwrnrtnee 
Company  v.  Sturgeo,  (^ 

3.  A  corporation  has  no  poweie,  except  snch 
as  are  specially  granted,  and  those  that  are 
necessary  to  carry  hto  eflfeot  the  poweis 
so  granted.  td^ 

3.  The  New  Tork  (liemen  Insarsiite  Com- 
pany was  incoiporated  ihr  the  purposeo  of 
insurance,  in  1810,  and  in  1818  an  act  wm 
passed  continuing  that  company  till  1883, 
for  the  purpose  of  closing  and  windmg  up 
their  hosiness.  On  the  30th  of  Angmt, 
1817,  0.  &  H.  owed  several  debts  to  the 
company,  And  B.  owed  another,  Ibr  whkh 
several  debts  they  took  of  B.  a  note  made 
hy  P.  dt  H.,  payable  at  4  mmtha  tan  tha 
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Mid  30th  of  AaffDct  These  debts  were 
all  dne  for  promiums  of  uitfurance.  The 
company  made  a  calculation  upon  the  note, 
dedacting  023  92  interest  for  the  4  months, 
at  7  per  cent.,  then  deducted  the  debts,  and 
paid  the  balance,  which  was  (20,  .to  B. 
When  this  note  became  due,.  P.  Sl  H.  of- 
fered a  new  note  in  renewal,  also  at  4 
months,  which  the  company  took,  deduct- 
ing,  as  before,  $23  92,  for  the  interest,  and 
giving  their  check  to  P.  Sc  H.  for  the  bal- 
ance, and  the  old  note  was  taken  up. 
The  second  note  was  renewed  in  like  man- 
ner for  P.  &.  H.  from  4  months  to  4  months, 
till  Jan.  11th,  1819,  when  the  last  note 
was  given.  The  discount  taken  was  the 
fraction  of  a  cent  more  than  the  interest 
would  amount  to  for  the  4  months,  including 
the  3  days  of  grace.  Heldf  that  the  com- 
pany had  a  right  to  continue  a  debt,  ori- 
ginally lawful,  in  this  manner ;  that  the 
last  note  was,  therefore,  valid ;  and  that 
it  was  not  usurious,  though  the  interest 
was  taken  iu  advance,  with  such  a  trifle 
beyond  the  interest ;  nor  is  such  a  trans- 
action forbidden  by  the  act  to  restrain  un- 
incorporated banlung  associations  (1  R.  L. 
234.)  It  cannot  properly  be  called  the  6tt- 
sine$9  of  discounting,  which,  it  seems,  was 
alone,  intended  by  the  words,  "making 
discounts"  in  the  restraining  act.  id, 

3.  A  debt  due  to  an  incorporated  company 
will  be  presumed  to  have  been' contracted 
in  the  lawful  course  of  business,  until  the 
contrary  is  shown.  id, 

4.  A  company  incorporated  for  the  purpose 
of  insurance,  and  forbidden  to  carry  on 
any  other  trade  or  business,  also  forbidden 
to  exercise  banking  powers,  with  a  clause 
in  the  act  incorporating  them,  enumera- 
ting the  kind  of  securities  upon  which  they 
may  loan  moneys,  but  not  including  pro- 
missory notes  in  such  enumeration,  have 
no  power  to  loan  moneys  upon  promissory 
notes,  or  on  any  securities  other  than  those 
specially  enumerated.  N.  Y.  Fir.  Ins.  Co. 
V.  Ely,  678 

5.  The  New  York  Furemen  Insurance  Com- 
pany had  no  power  to  loan  money  on  note 
or  other  personal  security,  under  their  act 
of  incorpdration  of  1810 ;  nor  have  the 
same  company  this  power  undor  their  act 
of  incorporation  of  1818.  id. 

6.  Notes  taken  by  either  of  these  companies, 
upon  a  loan  of  their  moneys,  are  therefore 
void.  id, 

7.  Neither  had  power,  by  their  act  of  incor- 
poration, to  discount  notes.  id. 

8.  Whether,  if  they  had  this  power  by  their 
act  of  incorporation,  it  was  taken  away 
by  the  general  restraining  acts  forbiddmg 
to  associations,  for  indiv^uals,  the  exer- 
cise of  banking  powers,  &c?     Qu<sre.  id. 

9.  Whether,  where  one  corporation  is  ap- 
pomted  by  the  statute  to  settle  the  con- 
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oems  of  another  and  former  corporation, 
which  is  dissolved,  the  latter  is  prohibited, 
by  the  restraining  acts,  from  employing  the 
funds  of  the  former  in  discounting  notes  T 
Qu<Bre.  (Vid.  Laws,  sess.  38,  ch.  116,  sess. 
41,  ch.  16,  sess.  27,  ch.  117,  sess.  27,  ch 
110,  s.,8,  9,  2  R.L.  234.)  id. 

10.  Opinion  of  Sutherland,  J.  that  to  bring  a 
corporation  within  the  restraining  act,  thehr 
fundi!  should  be  devoted  principally  to  the 
business  of  banking ;  and  that  a  single  act 
of  loaning  money  on  bank  discount  of  a 
promissory  note,  followed  by  several  suc- 
cessive renewals  of  that  note,  on  the  same 
discount,  would  not  be  sufRcient  evidence 
to  show  that  a  corporation  had  violated  the 
restraining  statute.  id. 

11.  Opinion  of  Savage,  Ch.  Justice,  that  tho 
latter  would  be  a  violation  of  the  restrain- 
ing statuto.  id. 

12.  A  corporation  is  a  mere  political  institu- 
tion, a  creature  of  the  legislature,  having 
no  other  powers  than  what  are  ^iven  to  it 
by  its  creator,  or  such  as  are  incidental  or 
necessary  to  carry  into  effect  the  purposes 
for  which  it  was  established.  id. 

12.  Definition  of  the  terms,  "  banking  pow- 
ers."  id. 

14.  A  corporation  must  prove  its  existence 
upon  the  general  issue.  Bank  of  Utiea  ▼. 
Smalley,  770 

15.  Whether  the  misnomer  of  a  corporation, 
who  is  plaintiff,  must  be  pleaded  in  abate- 
ment, or  may  be  taken  advantage  of  upon 
the  greneral  issue  ?     Qu<tre.  id. 

16.  In  a  suit  by  a  corporation,  the  declara- 
tion need  not  set  forth,  by  averment,  how 
they  were  incorporated..  id. 

See  Catuga  Bruxvb  Company. 


COSTS. 

See  Court  ofaSrro]^  21,  32,  2%,24l. 

I.  In  particuUtp^  a^tior^s .  and,  ccKAt.  «»<{ 
against  poriietUar  persons. 
II.  Of  interlocMtory  proceedings.^ 
III.  Taxation.. 
IV.  Double  eoa(9.„ 

-A' 


1.  The  judgpieiLt,  on,  a  report  of  referees  up- 
on bond  conditioQed  to  pay  money  and  per- 
form covenants,  though  reduced  by  set  off 
to  $13,  should  be  for  th^  penalty,  as  a 
security  for  further  breaches;  and  the 
plaintiff  shall  have  costs,  according  to  tho 
amount  of  ths  penalty.  Otherwise,  where 
the  condition  is  for  the  payment  of  money 
only.    Almdorfv,  Stickle,  4lt 
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t.  In  an  aetion  of  aiirampsit,  brouriit  in  (hn 
court,  if  the  plaintiff  recover  |(50  only,  he 
n  not  entitled  to  costs,  but  roust  pay  costs 
to  the  defendant.  And  the  costs,  on  mo- 
tion, will  be  set  off  against  the  plaintiff 's 
damages.    Abemaihv  v.  Abernatky,    413 

3.  If  in  an  action  in  this  court,  the  accounts 
of  the  parties,  proved  at  the  trial,  exceed 
(400,  and  the  plaintiff  recover  a  sum  not 
exceeding  (50,  whether  he  is  entitled  to 
costs,  or  must  pay  costs  to  the  defendant  ? 
QiMsre.  id. 

4.  The  proviso  to  the  1st  section  of  the  $50 
act,  which  denies  jurisdiction  to  a  justice 
of  the  peace,  of  matters  of  account,  when 
the  sum  total  of  both  parties,  Sec,  amounts 
to  %4(i0,  extends  to  those  accounts,  only, 
which  are  open  and  unliquidated  between 
the  parties.  id, 

5.  When  they  have  been  settled,  the  bal- 
ance alone  is  the  account  between  them. 
And  unless  this  balance,  with  the  other 
accounts,  exceed  9^00,  a  justice  has  juris- 
diction. Accounts,  as  used  in  the  proviso 
to  the  1st  section  of  the  ^25  act,  have  the 
same  import  as  iu  the  proviso  to  the  Ist 
section  of  the  (50  act  id, 

6.  8o  in  the  proviso  to  the  5th  section  of  the 
act  concerning  costs.  id. 

7.  Accordingly,  where  on  the  trial  of  a  cause 
at  the  circuit,  the  plaintiff  proved  a  note 
of  $200,  agamst  the  defeudant,  who  then 
proved  a  note  of  (600  against  the  plaintiff, 
and  that,  when  the  latter  was  given,  the 
plaintiff  agreed  to  destroy  the  former ;  but 
the  defendant  claimed  nothing  as  due  up- 
on the  latter ;  held,  that  neither  of  these 
notes  could  be  considered  accounts  be- 
tween the  parties  ;  and  tlie  plaintiff  hav- 
ing recovered  $50  upon  other  claims ; 
hUd,  farther,  that  if  the  plaintiff  could  be 
entitled  to  costs  in  this  c6urt,  on  the  ground 
tbat  the  accounts  of  both  parties,  proved 
at  the  trisl,  amounted  to  |(400,  neither  of 
the  said  notes  could  be  considered  as  part 
of  such  accounts.  id. 

t.  Judgment  for  the  plaintiff  in  ejectment 
affinned  on  error,  and  writ  of  inquiry  to 
assess  the  plaintiff's  damages  intermediate 
judgment  and  affirmance :  held,  that  the 
plaintiff  is  entitled  to  supreme  court  costs 
for  the  writ  of  inquiry,  &c.,  without  regard 
to  the  amount  recovered  thereon.  Jackson 
V.  Raihbone,  603 

9.  Where  a  proceeding  is  in  continuation  of 
a  suit  carried  to  judgment,  the  costs  of 
such  proceeding  follow,  at  the  same  rate 
with  those  allowed  in  the  original  suit.   id. 

10.  Assault  and  battery,  on  habeas  coipus, 
from  the  common  pleas.  1st  verdict  for 
the  plaintiff,  $25.  rfew  trial,  with  eo$t9 
to  abide  the  event,  Sue,    fid  verdict  ibr  the 

I  defendant ;  held,  that  the  defendant  shoold 
I  recover  his  costs  of  both  trials.  Carvey  t. 
'     Midor,  617 


11.  An  assignee  of  a  cfaoM  in  actkm,  «i 
which  a  suit  is  prosecuted  Ibr  his  benefit, 
on  judgment  for  the  defendant,  is  Uafate  lot 
the  costs.     Waring  v.  Baret,  460 

13.  An  attorney  is  liable  for  the  defendant's 
costs,  in  a  suit  brought  by  him  for  a  non- 
resident'plaintiff,  where  the  defendant  soe- 
ceeds:  and  this  though  the  plaintiff  ba 
merely  nominal,  baring  asngned  his  de- 
mand to  a  resident  id. 

13.  Form  of  the  rule  in  s  ich  case,  tbat  the 
attorney  pay  $100,  and  that  the  aaaignea 
pay  the  balance.  id. 

See  AnBmAimrr  and  AwAnn,  8.  Arroa- 
NET,  3.  EncTMBHT,  5,  6, 15,  16  Ham- 
as Coarus,  3. 
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1.  Tune  within  which  costs  most  be 
tendered,  when  their  payment  is  made  a 
condition  to  setting  aside  proceedings,  &«. 

599,  note  {k) 

3.  So  where  they  are  ordered  to  be  paid ;  and 
the  manner  of  enforcing  their  payment  id 

3.  How  costs  an  to  be  obtained,  when  i 
rule  ordera  them  to  be  paid.  Bradstweet 
v.  Phelps,  453 

4.  The  original  rule  was  diown  to  the  party 
who  was  ordered  to  pay,  with  a  taxed 
bin  of  the  costs  ;  copies  of  both  ddiveied 
to  him  ;  and  demand  made  of  the  costs, 
which  he  reAised  to  pay.  id. 

5.  The  party,  in  such  a  case,  is  not  aHovcd 
20  days  withm  which  to  pay  the  coats,  id. 

6.  Twenty  days  are  allowed  only  where  the 
plaintiff  is  allowed  to  stipulate  to  try  his 
cause  on  payment  of  coats.  id. 

7.  Form  of  the  power  fiom  the  attorney  to 
demand  costs.  id, 

8.  A  rule  for  denying  a  motion  carnea  coats 
of  conne,  unless  the  conixaiy  be  expressed 
in  the  rule.    Jaekmn  t.  Gayer,  484 

See  JuDGMiirr  as  in  cask  of  NoKsorr,  6, 9, 10. 


IIL 

1.  Unnecessary  papers,  copied  in  h^e  veris 
into  a  case,  though  allowed  by  the  judge 
on  settling  the  case,  were  disallovcd  in 
taxation.    Jaekmm  r.  Mather,  584 

3.  Only  one  draft  of  subpoena  and  aobpsean 
ticket  allowed,  though  several  anbiMeaBS 
issue.  id 

3.  Certified  copies  firam  the  aecretrry'B  effea 
taxed.  id. 

4  So  certified  copies  of  depositions  taken  pca- 
dente  lite,  under  act  to  peipetoate  the  Isn* 
timony  of  witnesses,  d^e.  (1  R.  L.  4<iS.)  id 

5.  Bat  there  must  be  an  affidaTit  Ihnt  thesa 
wen  neoeeMiy,  &e.  id 
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&  nioagb  judgment  be  afainst  ezeenton 
and  hein,  in  separate  suits,  for  the  same 
debt,  on  the  same  bond,  there  will  not  be 
one  taxation  of  coats  under  the  statute,  (1 
R.  h.  521,  s.  14,)  which  applies  only  to 
eases  where  the  defendants  may  be  sued 
jointiy.    Anonymous,  591 

See  lY.  6. 


IV. 


1.  Where  a  constable  is  sued  for  sellingr 
property  on  execution,  and  judgment  is  in 
his  fayor,  he  is  entitled  to  double  ooetB. 
Wales  Y.Hart,  4S6 

2.  Otherwise,  where  he  is  sued  jointly  with 
another  and  they  plead  joiutly ;  thouffh 
the  judgment  be  in  favor  of  both.  td. 

3.  Where  to  trespass  against  a  sheriff  for  an 
act  done  by  him  in  virtue  of  his  offioe,  he 
pleaded  the  |reneral  issup  and  two  special 
pleas,  to  which  the  plaintiff  replied,  and 
there  were  demurrers  to  the  replications, 

.  and  a  verdict  for  the  sheriff  on  the  general 
isBsue ;  held,  that  the  demurrers  could  not 
afterwards  be  argaed ;  and  the  defendant 
had  his  doable  costs.  Shaw  v.  Rav' 
mond,  513 

4.  Statutes  giving  double  costs  to  certain  of- 
ficers who  succeed  in  actions  brought 
against  them,  "  for  or  oonoernin(|[  any  mat- 
ter or  thing  done  by  virtue  of  their  offices," 
(as  in  sess.  43,  cb.  133,  s.  2,  relative  to  school 
trustees,)  apply  only  to  acts  of  mal'fea' 
mnce,  not  to  those  of  non-feasance  :  as  de- 
taining money  which  they  may  have  offi- 
cially received.    Piatt  v.  Osbarn,        527 

5.  On  affirmance  of  judgment  upon  a  writ 
of  error,  the  plaintiff  is  entitled  both  to 
double  costs  and  interest  by  way  of  dama- 
ges for  delay  of  execution.    Anon,        579 

6.  Interest  taxed  with  the  costs.  id* 


COUNTY,  DIVISION  OF. 

See  SOEROOATK.     VXNUB,  3. 

COUNTY  TREASURER. 
See  AonoN ,  3. 

COURT  OF  ERRORS. 

I   A  circait  judge  will  not  be  allowed  to 
Mt  as  counsel  in  the  eonit  of  erron.    8ey- 
T.  ElHson,  13 


3.  A  writ  of  error  to  the  supreme  oourt  wiK 
not  lie  upon  a  jadgment  by  default  Col' 
den  V.  Kniekeroaeier,  31 

3.  And  if  brought,  the  proper  oonne  is 
neither  to  affirm  nor  reverse  the  judgment 
below ;  but  dismiss  the  writ  of  error.       id. 

4.  In  error,  to  the  supreme  court,  upon  the 
coming  in  of  the  usual  return,  containing 
the  judgment  roll  only.  id. 

5.  The  plaintiff  in  error  alleged  diminution, 
viz.  that  there  yet  remained  in  the  court 
below,  a  capias,  return,  filing,  rule  to  plead, 
for  default,  interlocutory  judgment,  for  re- 
ference  to  the  clerk  to  assess  damages,  for 
report  thereon,  and  for  final  judgment,  a 
decUnratioa  and  common  bail  piece,  j^.  id, 

6.  And  prjiyed  and  had  a  certiorari  to  the 
court  below,  upon  which  transcripts  of  all 
these  proceedings  were  certified.  id 

7.  Form  of  alleging  diminution  and  the  cer- 
tiorari in  such  case.  id. 

8.  Upon  the  return  to  the  certiorari,  the 
plaintiff  in  error  objected,  not  only  error 
in  the  roll,  bat  certain  irregularities  in  the 
proceedings  below,  vis.  td. 

9.  That  tht)  defendant  below  (plaintiff  in  er- 
ror) did  not  appear  in  the  court  below; 
that  his  name  in  the  capias  and  the  subse- 
quent proceedings  were  different;  that 
there  was  a  material  variance  between  the 
declaration  and  rdll ;  that  common  bail 
was  Irregularly  filed  ;  that  the  capias  was 
returnable  at  a  late  day  in  term,  and  yet 
the  declaration  was  entitled  generally, 
Slc  id. 

10.  And  error  in  the  roll  was  also  Insisted  ou, 
viz.  that  the  declaration  contained  a  count 
upon  a  promissory  note,  with  the  common 
money  counts  ;  and  yet  the  clerk  assessed 
damages  generally,  whereas  he  should  have 
assessed  upon  the  count  on  the  note  only. 

id, 

11.  And  13  of  the  coort  were  for  dismissing 
the  writ  of  error,  and  therefore,  did  not 
consider  whether  the  above  matters  could 
be  alleged  for  error,  or  not.  td. 

13.  But  8  of  the  court  were  opposed  to  dis- 
missing the  writ  of  error  yet  they  were  of 
opinion  that  none  of  the  above  matters  were 
sufficient  cause  for  reversing  the  judg- 
ment ;  and,  therefore,  it  should  be  affirm- 
ed, id. 

13.  Semhle,  therefore,  that  these,  and  the 
like  omissions  and  mistakes,  not  appearing 
upon  the  rolls,  are  matters  of  irregularity 
— ^not  error ;  and  are  the  proper  subjects  of 
redress  by  motion  in  the  court  below :    td 

14.  And,  sembU,  that  it  is  not  erroneous  or 
irtegular  for  the  clerk  to  assess  general 
damages  on  a  judgment  by  default  upon  a 
declaration  containing  a  count  upon  a 
promissory  note,  and  the  common  money 
counts.  ta 

15.  But  vid.  Burr  v.  Waterman  ^  Wells*  36 
note  (/}  contra. 
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16.  In  the  court  of  erron,  a  stipulation  be- 
tween the  attorneye,  eoIicitoxB,  or  counsel 
in  a  cause,  is  binding,  though  not  reduced 
tontriting.     Chamberlain  r.  Pitch,       243 

17.  Default,  obtained  in  violation  of  such  an 
order,  set  aside,  with  costs.  id. 

18.  An  irregular  order,  reversing  the  decree 
of  the  chancellor,  in  consequence  of  which 
the  papers  in  the  cause  are  remitted  to  the 
court  of  chancery,  set  aside,  and  the  register 
of  that  court  ordered  to  return  them  to  this 
court,  that  the  cause  may  proceed.        id. 

19.  But  the  order  here,  being  to  reverse  an 
order  in  the  court  of  chancery,  dissolving 
an  injunction  to  stay  proceedings  on  a 
judgment  and  execution  at  law,  upon  which 
the  money  had  been  collected,  and  paid 
over  to  the  attorneys  for  the  plaintiffthere, 
(the  respondent  here,)  the  rule  setting  aside 
the  default  was  so  modified  as  not  to  take 
effect  till  those  attorneys  stipulated,  that  in 
the  event  of  a  revenal  of  the  chancellor's 
order,  the  money  so  collected  and  paid  to 
them  should  be  placed  at  the  disposal  of 
the  court  below.  id. 

SO.  Form  of  the  rule  for  this  purpose.         id. 

21.  Rule,' on  dismissing  an  appeal  upon  the 
second  call  of  the  cause  that  the  appellant 
pay  the  respondent  100  dollan  besides  the 
taxable  costs ;  the  court,  being  of  opinion 
that  the  appellant  had  conducted  vexa- 
tiously.    Murray  v.  Mumford,  400 

22.  The  power  of  the  court  to  ailow  beyond 
the  taxable  costs,  considered.  id. 

23.  The  question  considered,  whether  this 
court  can,  on  affirmance  of  a  decree  of  the 
court  of  chancery,  upon  appeal,  order  the 
appellant  to  pay  the  respondent  a  sum 
beyond  the  taxable  costs.  Eaaton  v. 
Tallmadge.  402 

24.  Additional  sum  refused  under  the  cir> 
cumstances  of  the  case.  id. 

See  ExxomoN,  5. 


COURT  OF  CHANCERY. 

1  Where  F.  purchased  of  R.  a  tract  of  land 
on  the  bank  of  the  Ohio  river.  R.  repre- 
senting  and  believing,  that  it  contained  a 
valuable  coal  mine;  and,  besides  paying 
to  R.  $4400,  F.  covenanted  to  pay  him  an 
annuity  of  (100  for  20  years  ;  which  an- 
nuity was  to  cease,  if  after  the  mine  was 
faithfully  worked  by  F.,  it  should  not  yield  a 
certain  quantity  of  coal,  and  the  land  was 
accordingly  conveyed  by  R.  to  F. ;  it  turn- 
ing out,  m  fact,  that  there  was  not  such  a 
coal  mine  as  was  represented  by  R. ;  a  per- 
petual injunction  was  granted  to  restrain 
R.  tnm  prosecuting  at  law  for  the  annuity, 
tbongh  ft  did  not  appear  that  R.  had  been 
guilty  of  fraud.    Roievelt  v.  Fulton,     129 


2.  ITeld,  also,  that  as  there  wti bo  mActk 
mine  in  the  land,  as  was  repreieBted,  F 
need  not  work  the  mme  in  order  to  to* 
mine  the  quantity  of  coal  ii 

3.  Relief  can  be  had  in  eqnitj  aminit  uj 
deed,  or  contract  in  writing,  imM  a 
mistake :  ii 

4  And  this,  whether  the  miitake  htA^ 
affirmatively,  by  bill,  or  as  a  defeaee:  li 

5.  And  the  mistake  may  bo  ihinra  by  pira 
proof.  1^ 

6.  A  perty  asking  equity  mut  do  eqsitT. 
JIf  *  Donald  v.  Neilomt  1^ 

7.  Chancery  may  relieve  againot  de«i|  cr 
judgments  obtained  by  fkmad  or  ifflptHtm; 
or  where,  if  regularly  obCaiaed,  thovait 
circumstances  of  extraovdiBBry  banUip, 
or  great  inadequacy  of  comidenliflD ;  but 
the  party  asking  equity  moit  ^v^J\ 
and  he  must  not,  on  hiipait,  haw  bra 
guilty  of  fraud  and  chicanery.  Tbe  isni- 
ship  should  not  be  the  ooBfeqaeDceof  Itii 
own  misconduct ;  nor  ahoidd  ht  delaj 
coming  for  relief,  till  the  litoatiaB  «r  tbi 
parties  Is  so  far  changed  that  tbeyoiaot 
be  reinstated  in  their  original  rigta.  hi 
Savage,  Ch.  J.  ^ 

See  Mortgage,  in.  pLXADDrofmCHiscm 
WrrHi8i,l,i 


COURT  OF  OYER  AND  TERMINER. 

1.  A  court  of  oyer  and  terminer  cannot  be 
adjourned  by  a  circuit  judge,  or  othffwiw 
by  reason  that  a  number  of  the  countv 
judges  sufficient  to  make  a  qimmm  nJ 
present  at  the  day  appointed  ArhoWingit 
JPeople  V.  Bradwell,  ^ 

2.  And  where  a  quoron  did  not  appear  till 
the  third  day  of  the  drcnit,  and  then  open. 
ed  the  oyer  and  ternuner  and  coanded « 
criminal;  held,  that  the 


coram  nonjudice,  ^  _,     , 

3.  But  the  court,  on  certioiiri,  oriereda  niie 
to  set  aside  the  proceedingt  ao  «t« ^ 
vent  any  advantage  by  a  plea  of  oMff/JJ 
convict. 


COURT  OF  COMMON  PLEA& 

1.  A  court  of  common  pleai  l»«»J^|j 
their  discretion,  to  set  aside  the  rqjn  « 
referees,  upon  the  ground  that  rt  »*«j; 
ed  on  testimony  of  a  witneai  'fWJ"^ 
opinion  was  not  credible.  Ex  f^  ^ 
•tt,  ^ 

2.  So  of  the  verdict  of  a  jury. 

3.  And  this  oourt  wiUnot  interfeio,  tej 
guUte  such  difctetion,  by  mandag*    »; 

4.  Although  they  may  think  tho  «^ 
pleas  erred.  • 


niDBac. 


S38 


5  Unlan  it  be  in  a  plun  tjam  mioMskg  of 
BO  doubt;  M  tbat  then  is  no  room  for 
diiordtifmi.  id. 

^  Where  «n  inferior  jarisdictioD,  havinfp  die- 
oretiooi  has  prooeeded  to  esereiee  it»  this 
eout  will  not  oontiol  it  id. 

See  Mandaxub,  3,  3,  4. 


COURTS   OF   GENERAL    SESSIONS 
OF  THE  PEACE. 

See  CcETioxAxi. 


COURTS  OF  SPECIAL  SESSIONS. 

The  4tb  section  of  the  act  declaring  the  pow- 
ers and  daties  of  jasticesof  the  peace  (2  R 
L*  507,  8,)  and  creating  a  special  session 
for  the  trial  of  petit  larceny  without  a  jury, 
is  not  contrary  to  any  provision  in  the  Con- 
stitution of  the  United  States,  or  of  this 
state.    Murphy  v.  The  People^  815 


COURTS   OF   JUSTICES   OF  THE 
PEACE. 

L  Jurisdiction. 

II.  Service  and  retwm  ofproceee, 
IIL  Appearance. 
IV.  AdJournmauL 
V.  Pleadings. 
VL  Vemre. 
VIL  Jury. 
Yin.  Evidenca. 
IX.  Judgment. 
X.  ExeaUion, 


See  Cons,  L  4»  5,  7. 


U. 


1.  The  plaintiff  in  a  justice's  court  may  serve 
hie  own  summons,  either  where  be  is  him- 
self a  constable  or  specially  deputed  for  the 
purpose.     Tutlle  v.  Hunt,  436 

8.  The  return  of  a  summons  in  a  justice's 
court»  personally  served,  and  stating  the 
time  when,  is  sufficient  J^gg  ▼•  Still- 
man,  418 


III. 
1    A  paml  irairant  of  att^meyi  to  appear 


in  a  JQstiee't  eontt  is  soffieient,  aiid  may 
be  proved  by  the  attoney  himseUl  Pix- 
Uy  Y.Butts,  ,  431 

3.  A  jusUoe  has  no  right  to  admit  an  attorney 
to  appear  upon  his  own  knowledge  of  hipi 
authority.    Beaver  v.  Van  Every,        429 

3.  A  justice  may  appoint  a  guardian  ad  litem 
for  an  infant ;  and  if  the  infant  does  not 
nominate  a  guardian,  the  justice  may  ap- 
point such  person  as  he  shall  think  proper 
on  the  motion  of  the  plaintiff  Bullard  v. 
Spoor,  430 

4.  But  this  must  be  a  real,  not  a  fictitious 
pexBon.  id. 


IV. 


I.  Though  the  cause  have  been  twice  ad- 
journed by  consent,  and  the  last  adjourn- 
ment be  under  the  defendant's  stipulation 
that  he  i^ill  not  delay  the  cause  Ikrther ; 
but  will  absolutely  come  to  trial  on  the 
said  adjourned  day,  yet  the  justice  is  bound 
to  adjourn  again  on  the  defendant's  giving 
security,  and  showing,  on  oath,  the  alienee 
of  material  testimony,  dtc,  with  due  dili- 
gence used  to  obtain  it    Smith  v.  Fenton, 

425 

3.  The  defendant  is  entitled  to  one  adjourn- 
ment of  course,  on  making  oath  and  giv- 
ing security ;  id 

3.  And  on  showing  cause,  he  may  have  a 
still  further  adjournment,  provided  the  3 
months  have  not  expired.  id^ 


V. 


A  declaration  in  genera]  indebitatus  assump- 
sit in  a  justice's  "oourt  is  good,  on  general 
demurrer,  though  it  oontain  neither  time 
nor  place,  nor  any  request  to  pay.  Key- 
ser  V.  Shafer,  437 


VI. 


In  an  aotion  under  the  50  doUar  act,  it  is  too 
late  for  the  defendant  to  demand  a  jury  of 
12  men  alter  a  jury  of  6  has  been  demand- 
ed by  tlie  plaintffi  and  a  venire  issued. 
Bullard  v.  Spoor,  430 


VIL 

■ 

1.  The  justice  may,  on  his  own  motion, 
challenge  and  set  aside  a  juror  for  intoxi* 
cation.    BuUard  r.  Spoor,  439 

3.  If  neither  party  objeet,  this  silenoe  con- 
eedes  the  fact  of  intojdeation.  id. 


834 


UKDJEL 


Admitting  eridenee  of  « jdaintiff '■  declara- 
tion ID  hb  own  favor,  if  objeetod  to,  is 
^al  on  orrar,  thoajth  the  oouit  below  di- 
rect the  jury  to  diaiegwd  it  TSttUe  v. 
Hunt  436 


DL 


I.  A  Judgmeiit  confeeted  before  a  justice 
for  50  dollan  or  less,  is  good,  withoat  the 
oath  and  specification  required  by  the 
7th  section  of  the  50  dollar  act  Snyder  v. 
Warren,  518 

S.  The  act,  (seas.  41,  ch.  94,  s.  6  dt  7,)  cm- 
powering  a  justice  of  the  peace  to  render 
judgment  on  confession  to  100  dollars,  and 
prescribing  the  manner  in  which  this  shall 
be  done,  and  declaring  the  judgment  void 
unless  iu  provisionB  are  complied  with,  did 
not  require  a  particular  of  the  items,  oath, 
Slc.,  except  where  the  judgment  exceeded 
50  dollars,  (ezelusiTe  of  costs.)  But  see 
tlie  statute,  sess.  47,  ch.  836,  s.  IS  6l  13, 
which  now  requires  this  where  the  judg- 
ment exceeds  25  dollars,  (exclusive  of 
costs.)     Onffin  ▼.  MiUheU,  548 

9.  Omitting  a  particular  of  the  Items,  oath, 
^c,  renders  the  judgment  void  as  to  credi- 
tors only  ;  but  it  is  valid  and  binding  upon 
the  defendant   *  id. 


See  AvFBAi,  3, 3. 

COURT  OF  ADMIRALTY. 

See  Insurargi. 

COVENANT. 

1.  An  executor  assigns  a  judgment  in  favor 
of  his  testator,  and  covenants  as  executor, 
that  so  much  is  due  upon  it ;  held,  that 
the  covenant  is  pereonal,  and  binds  him  in 
his  own  right    Aforotii  v.  Stone,  781 

2.  In  construing  a  covenant,  it  must  be 
considered  with  the  context,  and  most  be 
performed  according  to  the  intention  of 
the  parties  as  derived  from  both.  id, 

3.  Accordingly,  where  S.  and  D.  two  of  H.*s 
executors,  as  such,  assigned  a  judgment 
to  M.  in  favor  of  H.  against  £.  who  was 
also  executor,  and  S.  and  D.  covenanted, 
as  executorst  that  there  too*  due  and  ua- 
fuid  upon  the  judgment,  to  the  aseignore. 


«<  lAs  fttae  of  fie  asi^faawal,  IM ;  U^ 
that  the  eovenant  was  brakea  et  iiMnii 
that  it  was  made ;  for  H.  baTingftppiarf 
E.  his  exoeuior,  and  he  hATipg  «eecfto: 
the  trust,  this  exUaguiihed  iht  jeipm 
and  js  there  was  nothing  d«e  §r  wefd 
thereon,  within  the  meaning  of  ibe  corb 
nant;  for  the  ooyenant  meant,  1>  tbts 
teas  due ;  2.  that  it  was  due  lo  tl»  a- 
signors  as  executare;  3.  due  at  the  tiae; 
4.  due  upon  the  Judgment  H 

4.  Couenant,  Cases  cited  Ohutntinf  th 
proposition  that  though  the  letter  of  i  eo- 
venant be  fulfilled,  yet  an  action  liei,  if  in 
Spirit  and  intent  be  vislatML  TheAtttiKT 
enenl,  urgueudc  i 


CUSTOM    AND  USAGE  OF  TIUDl 

Cuetem  and  ueage  ef  imde.  Wbatiiifd 
custom  or  usage :  manner  of  profiug  thra ; 
for  what  purposes  they  are  eTiienee;  kU 
not  to  sanction  a  penal  offeoee.  Aittai- 
tiea  to  theae  points  coUated.  GiiiBi  «; 
Bank  of  Utica  v.  Wuger,  't^ 

See  UsutT,  S9. 

D 
DEED. 

1.  In  oertifying  the  acknowledpDnit  d  a 
mortgage,  or  deed,  Ac,  under  the  «J*tnte, 
(1  R.  £  369.  a  1,)  itii  oiiiBdeirt  *r  tbi 
officer  to  Bay  "  on,  Ac,  before  «».  A-  B 
one,  Ac,  came  J,  Stem  kMtvn,  udiic. 
knowledged  that  he  eiecatfd  lt»  ^"^ 
mortgage  (or  deed)  for  the  m»  ind  par- 
poses  therein  mentioBed."  &c^  ™J» 
saying  "  to  me  known  to  be  the  pawi  de- 
scribed in  and  who  executed  the  widinort. 
gage,"  (or  deed.)    JwAam  t.  C«M«r,  5j^ 

2.  That  the  omission  of  this  cUwe  hn  De« 
extensively  practiced  is  the  «^*/** 
many  tiUes  would  be  dirtnibed  by  lin- 
ing it  to  affect  the  cftrtifictte,  «««W  jw- 
haps  amount  to  a  oonstruclion  of  th« J^ 
and  at  aU  events  would  render  the  com 
unwilling  to  Iteten  to  an  objectieB  W  iw 
cause.  -1 

3.  Form  of  such  a  certificate.       , 

4.  The  deed  to  or  from  a  '«»•*.'?  J*^ 
office  found,  is  not  void  bat  wdtble«; 
ly;  and,  therefore,  one  wbe  ie  im|  »  ^ 
vitjr  with  the  lunatic  cannot  objert  iw  j 
sanity.  , .  ^ 

5.  The  objection  that  a  conveyince  «  »» 
is  void,becauM  the  grantor  iiWil«r 
session,  does  not  appi?  to  a  pitent  if  •" 
of  land  ikom  the  peopia  of  the  italt' 


XNBEZ. 


t  TIm  regiftenni^  a  dead  of  omiTe/ftDoe  is 
not  notice  to  a  eubsequent  purchAMfi  ex- 
cept in  case*  where  its  rejpstry  is  made 
necessary  by  statute.  E.  g.  Registering 
m  sheriff's  deed  is  not  notice.  Per  Suther- 
land, J«    Janus  ▼.  Marty ^  S46 


DEFORCEMENT. 
See  ExBcuTOET  Dsvisi,  5. 


DEMURRER. 

1.  Where  there  are  sereral  pleas,  some  of 
which  are  carried  to  an  issue  of  law,  and 
some  to  an  issue  of  fact,  the  plaintiff  may 
first  argue  the  demurrer,  or  t^  the  issue  of 
fact,  at  his  election.  ShtnoY,  Jvaymofid,  512 

S.  Though  a  demurrer  must  be  signed  by 
counsel,  yet  if  it  is  not  so  signed,  and  the 
opposite  attorney,  on  its  being  served, 
sign  an  admission  tkat  he  Aos  frsen  urved 
with  a  drmiifrsr,  dtc,  this  is  a  waiver  of 
the  defect,  and  he  cannot  treat  it  as  a 
nullity,    iinon.  578 

See  Hms  and  Dcmcia. 


DEVISE. 

1.  ConHruetion  of  DevUe,  Authorities  ci- 
ted that  a  will  must  be  construed  through- 
out as  it  should  have  been  at  the  instant 
of  the  testator's  death,  and  cannot  be  va- 
ried by  subsequent  circumstances.  Per 
Jones,  counsel,  immediately  after  the  close 
of  the  attorney  general's  argument  Wilket 
V.  lAon,  33.1 

9.  Seisin  of  the  devisor.  Authorities  cited 
showing  that  he  must  be  seised  at  the 
time  of  his  death  ;  otherwise  devise  cannot 
take  effect  id. 

See  ExBCUToaT  Dkvisb. 


DISTRESS 

I.  There  are  three  kinds  of  rent,  viz.  rent 
service,  rent  charge,  and  rent  seek.  Their 
nature,  and  difference  ^between  them. 
Cornell  v.  Lamb.  '  653 

3.  For  a  rent  service,  the  landlord  may  dis- 
train of  common  right;  but  for  a  rent 
charge,  only  in  virtue  of  a  clause  of  dis- 
tress. He  cannot  distrain  for  a  rent  seek, 
4(W  the  statute,  4  Geo.  2,  eh.  28,  which 


gives  distress  for  all  rents,  has  not  beea 
enacted  in  this  state.  id 

3.  Fealty  is  not,  in  fact,  due  upon  any  ten- 
ure in  this  state.  It  is  altogether  fictitious 
It  is  retained'by  statute  as  to  lands  holden  in 
socager  and  abolished  as  to  all  mnts  made 
dire^y  from  the  state  ;  (1  R.  L.  70 ;)  but 
the  right  to  distrain  is  not  impaired  by  the 
statute.  It  remains  as  at  common  law, 
by  which  fealty  was  incident  to  every  te- 
nure, and  the  right  of  distress  incident  to 
fealty ;  and  even  if  the  latter  be  taken 
away,  yet,  where  it  would  have  existed  at 
common  law  distress  may  be  made.        t<^ 

4.  So  that  a  distress  may  in  all  cases  be  made 
upon  a  lease  by  parol,  which  would  be 
valid  by  the  statute  of  frauds,  where  the 
lessor  retains  the  reversion,  id.  Schuyler 
r.  Leggett,  660,  &  P. 

5.  SembU,  fealty  is  no  longer  necessary  to 
support  the  right  to  distrain.  id, 

6.  llie  common  law  right  of  distress  was  not 
intended  to  be  abolished,  but  to  be  preserv- 
ed in  ftxU  force,  by  the  act  concerning  dis- 
tresses, rents  and  the  renewal  of  leases. 
(1  R.  L.  434.)  id. 

7.  Whether,  where  the  landlord  executed  a 
lease  for  7  years,  and  left  it  with  a  deposi- 
tary appointed  by  the  lessee,  for  him  to 
execute  on  his  part,  which  he  agreed  to 
do,  but  neglected ;  and  yet  took  posses- 
sion of  the  premises  and  held  them  more 
than  a  year,  the  landlord  may  consider  the 
lease  as  executed  by  the  tenant  and  dis- 
train under  it  T  Qvtfrs.  SehuyUr  v.  Leg^ 
gett, 


DOWER. 

See  AiBmAMBMT  an n  Awakd. 


DUELLING. 
See  Oaths. 

E 

EJECTMENT. 

1  Ejectment,  Authorities  cited,  that  if  tha 
interest  of  the  plaintiff's  lessor  expire  al- 
ter the  commencement  of  the  suit,  and  be- 
fore judgment,  he  shall  have  judgment  and 
execution  for  his  damages,  bat  not  for  the 
land.     Wilkes  Y.  Lion,  333 

2.  Ejectment.  Authorities  cited  and  consid- 
ered, which  show  the  exceptions  to  tLa 
rule  that  the  defendant  may  protect  hini« 
self  by  showing  an  outstanding  title.    Bnn^ 


160 


V 


636 


INDEX. 


eounBel,    arguendo.     Answer  by  Jones, 
cooneeJ,  at  the  close  of  his  reply.  id. 

3  The  lessor  in  ejectment  is  not  bound,  of 
course,  to  enter  into  special  consent  rule, 
but  only  on  application  to  the  court  Jack' 
wiiY,  Stiles,  442 

4.  Form  of  a  special  consent  rule  by  tenant 
in  common*  and  of  rule  for  leave  to  enter 
into  it  id. 

5.  A  female  lessor  of  the  plaintiff  in  an  ac- 
tion of  ejectment,  is  not  exempt  from  an 
attachment  for  non-payment  of  the  defend- 
ant's costs,  where  tliey  do  not  exceed  50 
dollars.    Jackton  y.  Hainee,  462 

6.  The  statute,  exempting  females  from  im- 
prisonment on  execution,  does  not  apply 
to  such  a  case.  id. 

7.  To  warrant  one's  being  made  a  lessor  in 
ejectment,  he  must  have  a  claim  to  a  sub- 
sisting title  or  interest  in  the  picmises. 
Jackson  v.  Paul,  502 

8.  It  is  not  enough  that  it  may  be  a  ques- 
tion on  the  triJ  whether  the  legal  title  is 
not  vested  in  him.  id. 

9.  A  delay  of  more  than  4  years  to  bring 
ejectment,  after  notice  to  quit  by  a  mort- 
gagee to  the  mortgagor,  is  not  a  waiver  of 
the  notice.    Jaekim  v.  Stafford,  547 

10.  The  notice  to  quit  by  a  mortgagee  to  a 
mort^gor,  need  not  direct  the  mortgagor 
to  quit  on  a  day  in  tlie  year  coriespondmg 
with  the  date  of  the  mortgage.  ia. 

11.  To  entitle  tlie  tenant  to  enter  into  a  spe- 
cial consent  rule  in  an  action  of  ejectment, 
as  a  tenant  in  common,  he  must,  at  least, 
swear  that  he  claims  as  tenant  in  common. 
Jackmm  v.  Stilee,  585 

■S.  That  he  believes  the  action  will  involve 
a  question  between  tenants  in  common,  is 
not  enough.  id. 

1.3  One  cluming  in  opposition  to  the  title  of 
the  tenant  is  not  entitled  to  be  admitted 
defendant  in  ejectment  with  the  tenant. 
Jaekaon  v.  Flint,  594 

14.  Nor,  eemh.  is  he  entitled  to  be  admitted 
a  co-defendant  with  the  landlord  of  the 
tenant,  though  he  claim  as  tenant  in  com- 
mon with  such  landlord,  who  is  willing 
and  requr^ting  to  have  him  joined  as  a  de- 
fendant id. 

15.  The  court  will  not  stay  proceedings  in 
ejectment,  till  the  costs  of  a  former  eject- 
ment are  paid,  unlecn  it  appear  that  the 
same  title  was,  or  might  have  been  tried 
in  the  former  suit.    Jackeon  v.  StileSt  596 

IB.  And  where  W.  brought  ejectment  against 
T.  and  6.  sought  to  he  admitted  to  defend 
as  landlady  of  T.  which  was  denied,  be- 
cause T.  was  the  tenant  of  W ;  on  G.'s 
bringing  ejectment  against  T.  held,  that 
the  proceedings  should  not  be  stayed  in 
the  second  ejectment,  till  G.  had  paid  the 
costs  of  the  first  id. 

17.  Form  of  writ  of  inquiry  on  affirmance 
of  judgment  m  ejectjnent  apon  error  un- 


der the  statute,  (1  R.  L.  343  i.  3.)  JtA 
9an  V.  Rathhone,  (IB 

See  LANDio&n  and  Tcnaxt. 


EQCITY. 
See  CouKT  or  Cbaucbkt. 

ERROR. 

1.  Writ  of  error  to  the  common  pleas.  Burr 
V.  Waterman  and  WelU,  36.  note  (/) 

2.  Return.  H 

3.  Asrignmrat  of  evnm,  vn.  iuniffiaeiP|r  if 
narr  ;  general  assignmeot  of  tmn.     H 

4.  Diminution  alleged,  viz.;  do  wtirutrf 
attorney,  nor  rule  to  assess  damigcs.    H 

5.  Writ  of  certiorari  prayed.  H 

6.  Certiorari  to  certify  the  wanrsfit  of  tUor* 
ney,  and  rule  for  assessment  of  daaigMi 
if  to  be  found,  &J6.  0- 

7.  Return  to  the  .certiorari,  no  wimai  of 
attorney ;  but  a  memoFBaduii  of  •  wv- 
rant,  and  rales,  6lc  (^ 

8.  Judgment  erroneous,  no  «s22e  fntefd 
having  been  entered  on  the  countj,  other 
than  the  ooimt  on  the  promistoiy  DOt« ;  aod 
the  rule  to  assess  damages  and  awMDat 
and  judgment  thereon,  being  general    H 

9.  There  can  be  no  assessment  of  damafM  \j 
the  cleik,  on  the  common  money  coonti  or 
on  an  insimul  oomputasbent  <^ 

10.  After  joinder  in  error,  the  jwtj  cuuwt 
allege  diminution,  and  haie  a  certmari 
Rew  V.  Barker,  .  ^ 

11.  It  neme,  that  where  a  jodge  onuti  to 
notice  material  testimony  in  his  charge  to 
the  jury,  this  is  not  error,  nnlea  Ihe  party 
call  his  attention  to  it,  and  rcqaesthim  to 
give  it  in  charge.     Ex  parte  daily ^    479 

12.  The  remedy  for  refusing  to  comply  with 
such  request  is  not  by  mandamv  to  com- 
pel a  new  trial,  (though  the  lefmalhebf 
a  judge  of  the  C.  P.  who  ahould  rrfn*  to 
grant  a  new  trial,)  but  by  a  hill  of  excep- 
tions, and  a  writ  of  error.  ^ 

13.  It  seems  that  on  issue  of  fact  spoo  a 
writ  of  error,  and  verdict  for  the  plaintiff, 
the  rule  for  reversing  the  jadgmenl  ii  wj 
a  common  rule.    Browwv.  Law,      ^ 

See  Amendment,  5, 6.  C««tioiaw,9-  Cow* 
I.  8,  9.  IV.  5,  6.  Court  of  Ebiom 
Ejectment,  17.    Stare  dediit. 


ESTATE. 
Legal  meaning  of  the  word. 

See  MoETOAOB,  XIV.  1& 
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ESTATE  TAIL. 
8«6  EZICOTORT  DkyisKj  2, 12, 13. 


EVIDENCE. 

1.  Efridenee,  Anthoritief  cited,  showing  that 
after  a  man'i  absence  for  7  years,  without 
being  heard  of,  he  shall  be  presumed  dead. 
Burr,  counsel,  arguendo,     Wilkes  v.  Liorit 

333 

3.  That  the  tnstrument  A)rged  was  In  pos- 
session of  the  paitj  at  the  time  he  uttered 
and  published  it,  is,  nrima  facie,  evidence 
that  it  continues  unoer  his  control  at  the 
time  of  the  triaL    People  t.  Kingeley,  522 

See  CoRToaATiON,  3, 10,  11.    Courts  or  Jcs- 

TICIS  OF   TUK    PSACC,  VIIL      CdSTOM  AND 

Usage  or  Teadb.  Insurancb,  11.  Lex 
Mereataria,  Mobtoaqk,  4,  5.  Poor,  10. 
SliANDBR,  2,  3,  4, 5. 


EXECUTION. 

1  Execution — ^The  cases  which  require  re- 
gularity, and  fairness  in  a  sale  under,  cited 
by  respondent's  counsel.  McDonald  v. 
NeiUon,  139 

%  fii^ht  of  tenant  by  the  curtesy  initiate, 
sold  on  execution.  Sekermerhorn  ▼.  Mil- 
Ur,  439 

3.  By  the  seisin  of  the  wife  in  fee,  of  one 
nndivided  third  part  of  certain  premises, 
and  the  birth  of  a  child  alive,  the  husband 
became  tenant  by  the  curtesy  initiate  ;  then 
his  interest  was  sold  to  R.  6.  on  execution : 
then  the  whole  premises  were  sold  to  R.  6. 
under  the  statute  of  partition.  On  appli- 
cation by  R.  6.  before  the  expiration  of  5 
months  from  the  fint  sale,  the  court  ordered 
one-third  of  the  proceeds  of  the  sale  to  be 
put  at  interest  by  the  eie^,  to  be  disposed 
of  by  the  court,  at  the  expiration  of  the  15 
months,  according  to  the  rights  of  the  par- 
ties at  that  time.  id» 

4.  Two  writs  of  jL  fa,  may  issue  on  the 
same  judgment,  into  different  counties  at 
the  same  time.    Hammimd  y.  Mather t  456 

5.  On  judgment  being  affirmed  in  the  court 
of  errors,  execution  may  issue  bom  this  court 
at  any  time  on  filing  the  remittitur,  of 
course,  and  without  the  entry  of  any  rule 
for  that  purpose.    Lyon  v.  Burti*$,      510 

6.  The  15  months  redemption  from  a  sale 
on  execution  allowed  by  the  statute,  are 
calendar,  not  lunar  months.  Snyder  v. 
Warren,  518 

7.  In  computing  the  time,  the  creditor  is  al- 
lowed Aill  15  months,  from  the  day  of 
sale.  id. 


See  AMS!iDiiKifT,  7,  8,  0.  CoNrrAiu,  4  to 
13.  Courts  or  Jubticb  or  xua  Pxacb,  IX 
Ejxctmxmt,  5,  6.    Suianrr.   . 


EXECUTORS   AND   ADMINISTRA- 
TORS. 

1.  It  is  a  general  rule,  that  if  a  creditor  ap- 
point his  debtor  his  sole  executor,  or  one 
of  bis  executors,  and  the  debtor  accept  the 
trust,  this  operates  as  a  release  or  extinguish- 
ment of  the  debt    Marvin  v.  Stone,    781 

2.  But  a  qualification,  universal  as  the  rule 
is,  that  where  there  is  a  deficiency  of  as- 
sets to  pay  debts,  the  debt  due  from  the 
executor  is  not  discharged ;  but  shall  be 
considered  a  part  of  such  assets.  id. 

3.  In  the  latter  case,  it  has,  in  judgment  of 
law,  been  paid  to  the  debtor  executor  and 
is  considered  as  money  in  his  hands.       id. 

4  Choses  in  action  are,  generally,  not  deem- 
ed assets  till  actually  received  by  the  ex- 
ecutor, id. 

5.  But  if  he  release  the  debt,  it  is  assets ;  and 
he  shall  be  adjudged  to  have  received  it  id, 

6.  The  appointment,  by  a  creditor,  of  his  debt- 
or an  executor,  is  considered  in  the  nature 
of  a  specific  bequest  to  him  of  the  debt,  and 
as  such  must  give  way  to  creditors.        id, 

7.  But  a  specific  bequest  takes  preference  of 
general  legacies,  and,  as  such,  the  bequest 
of  the  debt  will  be  preferred.  id. 

8.  On  a  deficiency  of  assets  to  pay  debts,  all 
the  general  legacies  must  abate  propor- 
tiondly ;  but  a  specific  legacy  is  not  to 
abate  at  all,  unless  there  be  a  deficiency 
without  '  to. 

9.  Whenever,  trom  the  whole  will,  it  ap- 
pears that  the  testator  did  not  intend  to 
discharge  the  debt,  by  making  his  debtor 
an  executor,  the  latter  is  a  trustee  to  the 
amount  of  the  debt  for  the  legatees  or  next 
of  kin.  id. 

10.  But  making  a  judgment  debtor  execu- 
tor with  others,  and  in  the  will  bequeath- 
ing all  judgments  that  may  be  m  the 
hands  of  his  executors  to  others,  does  not 
show  such  intention.  tdL 

1 1.  The  debt,  when  assets  for  legatees,  6uc, 
would  be  considered  money,  in  the  hands 
of  the  debtor  executor. 

See  CovsNANT,  1, 3, 
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EXECUTORY  DEVISE. 

I.  E.  died  in  September,  1798,  haying,  by  his 
last  will,  dated  August  29,  1798,  devised 
lands  to  his  son  Joseph,  in  fee ;  and  other 
lands  to  hb  son  Medcef,  in  fee ;  and  added, 
"  It  n  my  will,  and  I  do  order  and  appom^ 


838 


INDEX. 


that  if  eith«  of  my  said  0O111  should  deptri 
f Am  lifit  without  Lawful  istue,  bis  ehare  or 
part  ihafl  go  to  the  mreivor  ;  and,  in  caae 
of  both  their  deaths,  without  lawful  inue, 
then  I  give  all  the  property,  &«.,  to  my 
brother  John  E.  of,  die,  and  sister  Hannah 
J.  of,  &,c,  and  their  heirs."  Joseph,  one  of 
the  sons,  died  in  Angust,  1812,  without 
lawful  issue,  leaving  his  brother  M.  sur- 
viving, who  afterwards  died  on  the  26th 
July,  1819,  without  lawful  issue:  Held, 
that  on  the  death  of  the  testator's  son  Jo- 
seph, the  limitation  over,  which  was  good 
as  an  execatory  devise,  vested  in  M.  the 
surviving  son.     Wilkes  v.  Lion,  333 

S.  And  per  Sanfoid,  Chancellor,  concur- 
ring with  the  Court  below,  the  devise  in 
hi^  favor,  having  taken  effect,  ceased  to 
be  executory,  and  he  became  seised  in  fee 
tail,  by  necessary  implication  of  law,  with 
a  remainder  expectant  in  favor  of  John 
£.  and  Hannah  J.  the  brother  and  sister 
of  the  testator ;  and  by  virtue  of  the  sta- 
tute of  the  Sddof  February,  1786,  abolish- 
ing estates  tail,  M.  became  seised,  in  fee 
simple  absolute,  of  all  the  estate  devised 
to  his  brother  Joseph.  id. 

9.  And  per  Cramer,  Senator,  the  devise  to 
John  K.  and  Hannah  J.  was  originally 
limited  upon  too  remote  a  contingency, 
to  wit,  an  indefinite  failure  of  issue  in  the 
two  previous  devisees.  This  not  being 
qualified,  like  the  devise  over  to  Medcef, 
by  the  word  mrvivor,  the  last  devise  was 
void  for  this  reason.  id. 

4.  No  division  of  the  Court  was  taken  as  to 
the  ground  upon  which  they  denied  op- 
eration to  the  last  devise ;  but  they  voted 
generally,  to  affirm  the  judgment  below,  id. 

5.  A  person  holding  land  by  deforcement 
merely,  cannot  levy  a  fine  so  as  to  affect  or 
bar  a  stranger  to  it  id. 

6.  And,  accordingly,  B.  having  purchased 
Joseph's  interest  in  his  lifetime,  and  levied 
a  fine  thereof;  held,  that  this  would  not 
hsj  the  right  of  Medcef.  id. 

7.  When  the  first  of  several  executory  devi- 
ses vests  in  possession,  those  which  follow, 
vest  in  interest  at  the  same  time,  and  ceas- 
ing to  be  executory,  become  vested  re- 
mainders, subject  to  all  the  incidents  of 
remainders.     Per  Sanford,  Chancellor,   id. 

8.  No  remainder  can  exist  without  a  pre- 
ceding estate  to  support  it  id. 

9.  Whenever  ,a  devise  of  a  future  interest 
can  take  effect  as  a  remainder,  it  shall  be 
so  considered,  and  not  as  an  executory  de- 
vise, id. 

10.  Our  laws  allow  the  owner  of  lands  to 
devise  them  according  to  his  affections  or 
his  pleasure.  id. 

11.  Rule  recocrnized,  that  an  executory  de- 
vise shall  not  prevail,  when  it  extends  be- 
yond a  life  or  lives  in  being,  and  21  years 
and  9  montlis  afterwards.  id. 


12.  All  diapositioiM  in  the  natms  of  sitah 
are  oppooed  to  the  policy  of  our  imiita* 
tions.  uL 

13.  It  oeemo,  that  estates  tail  are  not  nmply 
abolished  and  thrown  back  to  feet  ooodi- 
tional  at  the  common  law,  either  bj  tbs 
statute  of  1782,  the  statute  of  1786,  frid. 
1  Greenleaf,  205.  1  Kent  &  RadelHi;44 
1  Woodworth  &.  Van  Ness,  52,)  or  by  the 
act  of  1788,  repealing  all  the  Engliih 
statutes.  (Vid.  2  Greenleaf.  Il6,t.37.  1 
Kent  &  Radoliff,  358,  s.  28.  1  Woodwoith 
&  Van  Ness,  526,  s.  30.)  Bat  \hm  lU- 
tutes  fufiier  the  estate  tail  to  arise,  and  Ukb 
change  it  into  a  fee  simple.  U- 


EXTINGUISHMENT. 


See  MoaTQAGKy  XIV. 


FEALTY. 
See  DnrriEBs,  1, 3. 


FEE& 


See  CuBuc  of  Sbshons  ano  Om  Ain>  Tb 
MiNKA.    Constable,  1, 2, 3, 4, 5,  f 


FEIGNED  ISSUE. 


See  JuDGMBirr. 


FIERI  FACIAS. 
Bee  EzEcimoN,  4.    Sbibot 

FINE. 
See  ExBCDTomT  DxviM,  5.  fi 


FORGERY. 
EviDBNos,  2.    iNDnnvirA 


FRAUD. 
See  CouET  or  CBAMCfit 
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FRAUDS,  STATUTES  OF. 

Sm  LARDLOftO  AMD  TtH^AHT. 

FRAUDULENT  SALE. 

The  non-delivery  of  property,  on  sale,  ie  only 
one  oircamsUunce  iu  proof  of  fraud*  and  may 
be  explained.    Butts  y.  Swartwoodt     431 


G 

GUARDIAN  AD  LITEM. 

See  CooETS  or  Jobticbs  of  thb  Psaob,  IIL 

3,4. 


H 

HABEAS  CORPU& 

1.  Suit  is  removed  from  common  pleas  by 
habeas  corpus,  and  the  plaintiff  neglects 
to  declare  within  two  terms,  and  the  de- 
fendant afterwards  refuses  to  receive  a 
declaratbn ;  then  the  plaintiff  brings  a 
second  action  here  for  the  same  cause. 
The  court  will  not  stay  proceedings  in  the 
last  suit  tiil  the  eosts  of  the  first  are  paid. 
Lawrence  v.  Dickenson,  580 

2.  Where  the  defendant  removes  a  canse  by 
habeas  corpus  and  the  plaintiff  does  not 
follow  him  by  declaring  in  this  court,  he  is 
not  bound  to  pay  costs.  t^. 

d.  The  two  terms  within  which  a  plaintiff 
is  allowed  to  declare  on  a  habeas  corpus 
must  be  reckoned  inclusive  of  the  term 
at  which  bail  is  put  in.  Bogart  v.  Brink- 
erhoff,  587 

4.  Motion  to  set  aside  declaration  served  af- 
ter that  time ;  but  because  the  plaintiff 
showed  a  good  excuse  for  the  delay,  the 
motion  was  denied.  id, 

4.  And  so  the  plaintiff  does  not  absolutely 
lose  his  right  to  declare,  though  two  terms 
pass.  id. 


HEIRS  AND  DEVISEES,  kc, 

L  Form  of  declaring  against  heirs,  on  the 
simple  contract  of  the  ancestor,  nnder  the 
act  **  for  the  relief  of  creditors  against 
heirs  and  devisees"  (1  R.  L  316.)  Whit- 
aker  v.  Youngs  569 

2.  The  statute  prescribing  the  mode  of  pro- 
ceeding against    joint  debtors,  where  a 


part  only  are  brought  into  court,  (1  R.  I* 
531,)  does  not  apply  to  an  action  against 
heirs,  &«  id, 

3.  These  are  liable  to  the  extent  of  theur  in* 
beritance  only.  id, 

4.  If  some  are  oot  warned,  those  who  are^ 
must  plead  it  in  the  first  instance,  or  ihey 
lose  the  benefit  of  contribution.  But  where 
it  appears  on  the  face  of  the  declaration, 
that  only  a  part  of  the  heirs,  &« ,  are  ar- 
rested in  the  suit,  those  who  are  so  arrest- 
ed may  demur.  id* 


HIGHWAYS. 

1.  Though  a  road  be  laid  oat,  the  oveneer 
of  highways  has  no  right  to  open  it,  by  re- 
roovinir  fences,  without  an  order  from  the 
commissioners,  or  a  majority  of  them. 
Kelley  v.  Horton,  494 

3.  Nor  have  they  a  right  to  open  a  road 
which  they  have  laid  out,  or  direct  it  to 
be  opened  by  removing  fences,  until  after 
60  days  notice  to  the  owner,  to  remove  his 
fences.  td. 

3.  And  if  fences  are  removed,  to  open  a  road 
newly  laid  out,  without  such  notice,  all 
persons  concerned  therein  are  trespass- 
en  id, 

4.  If  an  highway,  or  any  p«rt  of  It,  be  not 
opened  and  worked  within  6  years  after 
the  19th  March,  1813,  it  ceases  to  be  a 
road;  though  it  had  been  opened  and 
worked  before  that  time,  and  within  6 
years  after  it  had  been  laid  out.  Lyon  v 
Munsoni  436 

5.  Accordingly,  where  a  road  had  been  laid 
out  in  1798,  and  opened  and  worked  with- 
in 6  years  thereafter ;  but  a  part  of  it  had 
been  fenced  up,  and  the  travel  turned  an- 
other way  for  6  years  after,  and  including, 
the  19th  March,  1813 ;  Ae^that  the  part 
thus  fenced  ceased  to  be  a  road.  t^ 

6.  And  cpnseqnently,  that  an  action  for  the 
penalty  of  (5,  within  the  35th  section  of 
the  act  to  regulate  highways,  would  not 
lie  for  continuing  the  fence.  id. 

7.  The  sworn  application  of  13  freeholders 
for  a  public  highway,  pursuant  to  the  16th 
section  of  the  act  to  regulate  highways, 
(3  R.  L  375,)  is  a  public  document,  open 
for  inspection  by  all  the  inhabitants  of  the 
town  in  which  the  road  is  laid  out,  and 
belongs  to  the  town  clerk*s  office.  People 
V.  Vail,  m 

8.  And  if  it  come  into  the  hands  of  a  stran- 
ger, not  a  commissioner  of  highways,  this 
court  will  compel  him,  by  attachment,  to 
file  it  with  the  town  cleri  for  the  inspec- 
tion of  a  person  who  is  a  party  to  a  suit 
in  which  the  road  is  in  question.  id 

9.  So  for  the  inspection  of  one  who  Is  prose 
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cutinff  a  mandajniif  to  compel  the  open- 
ing of  the  road  id. 


HUSBAND  AND  WIFE, 
See  AirxDATiTt,  6,  7,  B,  9. 


INDICTMENT. 

1.  It  is  a  general  rule,  that  in  an  indictment 
for  forgery,  the  imtmrnent  forged  should 
he  deecribed  particularly.    People  v.  King' 

2.  But  if  in  the  hands  of  the  defendant,  or 
kwt  or  destroyed  by  him»  the  indictment 
may  show  this  excuse,  and  set  forth  the 
instrument  in  general  terms*  if  it  coutam 
enough  to  show  the  offence.  id, 

3.  Dates*  same,  and  times  of  payment  may 
be  omitted.  id, 

4.  And  parol  evidence  given  of  the  con- 
tents, id. 


INFANT. 

See  CwETi  or  Jusnois  of  ths  Pbacs,  III. 

3,4. 


INJUNCTION. 
See  CouKT  of  Ereoks,  19,  20, 


INSOLVENT. 

1.  The  rule  to  discontinue,  on  receiving  a 
plea  of  an  insolvent  discharge,  is  not  a  rule 
of  oonrse.    F\field  v.  Broion,  503 

9.  An  insolvent  discharge  of  a  neighboring 
state,  which  exempts  the  person  from  im- 
prisonment but  leaves  the  future  acquisi- 
tions of  the  debtor  liable  to  execution,  re- 
lates to  the  remedy  merely,  not  the  con- 
tracit  and  is  not  of  any  force  in  this  state. 
Wkittemore  v.  Adame,  626 

<3.  Imprisonment  is  no  part  of  the  contract  id, 

4.  The  lex  fori  governs  the  remedy.  id. 

5.  An  insolvent  law  does  not  operate  as  a 
part  of  the  lex  loci  eontractue,  unless  it 
dischafgo  the  contnoL  id. 


INSURANCE. 

1.  losnranee  bv  the  defendants,  on  a  cargo, 
ai  and  from  New  York  to  Havana,  and  at 


and  from  thence  to  Lagnha  and  PMs 
Cavello,  or  either  of  them,  at  a  piemimn 
of  seven  per  cent  to  i«tom  five  sad  t 
quarter  per  cent,  if  the  risk  ended  st  H, 
without  loss,  or  two  per  ceut  if  only  one 
of  the  two  other  ports  was  nsed,  sad  the 
risk  ended  without  loss :  warranted  Amer- 
ican property.  The  cargo,  consisting  of 
flour  and  pork,  was  purchased  of  thepteia- 
tiff  a  native  American  citisen  residiag  in 
New  York,  by  Ia,  a  Danish  atiaen  of  St 
Thomas,  then  in  New  York,  under  a  cos- 
tract  entered  into  here,  by  which  the  pluD- 
tiff  agreed  to  deliver  the  cargo  to  U,  at 
Havana,  or  at  Lagutra,  or  Porto  CaveUo, 
at  five  per  cent  advance  on  the  invoiee, 
or  cost,  paid  by  the  plaintiff*  and  the  freight, 
and  premium  of  insurance,  paid  by  the 
plaintiff  The  cargo  was  oonsigoed,  b; 
the  plaintiff,  to  Spanish  mercbantff,  at  Ha- 
vana, (designated  by  L.,)  with  instruction 
to  dispose  of  the  cargo,  irr  the  plaintiff 'i 
account,  &c.,  or  to  send  it  to  another 
market,  that  is,  to  a  windward  port  The 
bill  of  lading  expressed,  that  the  cargo 
was  shipped  for  the  aceoont  and  risk  of 
the  plaintiff,  to  be  delivered  at  Havana, 
to  H.  A  C.  or  their  assigns,  paying  no 
freight,  it  being  the  property  of  the  owner 
of  Uie  vessel :  On  the  arrival  of  the  vei- 
sel  at  Havana,  the  consignees  interiined 
the  bill  of  lading  with  the  words.  "  or  a 
market ;"  and  directed  the  master  to  pro- 
ceed to  Laguira ;  and  while  proceeding 
to  Laguira,the  vessel  was  captured,  near 
that  place,  by  a  Venezuelean  privateer,  and 
carried  into  a  port  in  the  island  of  Mar- 
garita* and  the  vessel  and  cargo  libelled  in 
the  admiralty  court  there,  and  the  cargo 
condemned  as  prize,  dec.  N,  Y.  Firemen 
Jnaurance  Companjf  v.  De  Wolf,  56 

2.  In  an  action  on  the  policy  to  recover  for 
a  total  loes :  Held,  that  the  cargo  was,  and 
remained  the  property  of  the  plaintiff,  un- 
til its  delivery  at  one  of  the  ports  mention- 
ed ;  that  there  was  no  delivery,  or  ac- 
ceptance of  it,  at  Havana ;  and  that  the 
consignees  there,  in  directing  the  maftter 
to  proceed  to  L^  acted  as  agents  of  the 
plamtiff,  who  oontinned  to  be,  and  was  the 
owner  of  the  cargo,  at  the  time  of  its  cap- 
ture ;  and  that,  therefore,  the  warranty  was 
complied  with.  id, 

3.  That  such  a  contract  of  sale  is  legal  and 
valid,  both  by  the  municipal  law  of  this 
country,  and  by  the  law  of  natioas,  end 
does  not  destroy  the  neutral  character  of 
the  property.  id, 

4k  That  the  plaintiff  was  not  bound  to  dis- 
close to  the  defendants  the  facts  and  cir- 
cumstances of  the  contract ;  for  even  if 
they  were  material,  yet  the  insured  b  nol 
obliged  to  communicate  any  fact,  as  ts 
which  there  is  a  warranty,  express  or  Id* 
plied.  tdl 
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5.  When,  on  a  rale  of  goods,  no  time  ii 
stipulated  for  the  payment,  the  price  is  to  be 

'  paid  on  their  deliyery  to  the  pufcbaaer.   id. 

6.  Provisions  shipped  hj  a  neutral,  with  a 
view  to  supply  the  army  or  navy  of  a  bel* 
liferent,  are  not  contraband  of  war.        id, 

7.  On  the  contrary,  such  a  destination  is  per- 
fectly lawful.  id, 

8.  The  right  of  neutral  and  peaceful  states, 
to  carry  on  commerce  with  countries  at 
war,  excepting  in  contraband  articles,  and 
with  places  in  a  state  of  blockade,  is  per- 
fect and  unquestionable :  id. 

^.  But  the  question  may  frequently  arise 
whether  the  oontrtet  iaa  firaudulen^  dis- 
guise, to  give  to  the  property  the  charac- 
ter of  neutrality  during  its  transit ;  and 
whether  the  property,  in  truth,  belongs  to 
the  neutral  or  the  euemy.  id, 

10.  The  principle  of  the  law  of  nations,  lay- 
ing out  of  view  the  case  of  contraband 
articles,  and  of  places  actually  invested,  is, 
that  the  property  of  a  neutral,  in  its  pas- 
sage to  a  country  at  war,  is  free ;  and  that 
the  property  of  the  adverse  belligerent  is 
subject  to  capture  and  forfeiture.  id, 

11.  It  is  settled  that  the  sentence  of  oon- 
demnation  by  a  foreign  court  of  admiral- 
ty is  not  conclusive,  but  only  prima  facie 
evidence  of  the  facts  upon  which  it  pur- 
ports to  have  been  founded ;  and  the  court 
will  not  hear  an  argument  in  favor  of  its 
being  conclusive.  id, 

12.  Other  points  were  discussed  by  counsel, 
but  not  decided,  vis.  1.  Whether  our 
courts  will  recognize  a  war  between  a 
colony  and  the  mother  coontry,  as  a  law- 
Ail  war,  before  tJie  independence  of  the 
former  is  acknowledged,  either  by  the  mo- 
ther country  or  our  own  government  2. 
Whether  a  colony,  being  acknowledged 
Independent,  is  bound  by  the  treaties  ex- 
isting between  the  mother  country  and  for- 
eign nations.  id. 


INTEREST. 

SeeUsuRT. 


JAIL  LIBERTIES. 

See  Attacbmsnt,  1. 

JOINT  DEBTORS. 

6ee  HftlBS  AND  DSVISBKS 


JUDaMENT. 

1.  A  jodgimiit  is  not  a  lien  on  a  taim  fov 
years.    Merry  v.  Hallety  497 

3.  Whieh,  when  sold  on  an  •zecntion,  is  ir- 
redeemable after  one  year.  id 

3.  A  judgment  creditor  cannot  redeem  a 
term  for  yean.  id 

4.  A  judgment  ereated  upon  full  considera- 
tion, ^ottgh  for  the  express  purpose  of 
onahling  the  creditor  to  redeem,  is  valid. 
Snyder  v.  Warren,  518 

See  Bail,  1.  Courts  of  Josticb  of  ths 
Pbacs,  IX.  1, 2,  3.    Covenant,  1,  3.   Ex- 

KCUTORS  AND  ADMINISTRATORS,  10.      MoRT- 

OAOB,  IV.  5,  6,  7. 


JUDGMETH*  AS  IN  CASE  OF  NON- 
SUIT. 

1.  One  of  several  causes  In  favor  of  the 
same  plaintiff,  and  involving  the  same  de- 
fence, was  tried,  and  verdict  for  defendant. 
The  plaintiff  declined  trying  the  other 
causes,  and  made  a  cas#  in  the  one  tried ; 
and  the  court  denied  the  motion  for  judg- 
ment as  in  case  of  nonsuit  in  the  others. 
Sherman  v.  MNitt,  '  452 

2.  But  to  avoid  paying  the  costs  which  ac- 
crue in  the  others  subsequent  to  the  trial 
of  the  first,  the  plaintiff  should  apprize  the 
defendant  of  his  intention  not  to  try.       id, 

3.  Where  a  cause  is  called  on  the  calendar, 
at  the  first  day  of  the  ctraoit,  but  not 
reached  afterwards,  it  is  no  excuse  against 
a  motion  for  judgment  as  in  case  of  non- 
suit, that  the  usual  practice  at  the  circuit 
has  been  to  call  over  the  calendar  on  the 
fint  day,  without  taking  it  up  in  order ; 
unless  the  judge  intimate  that  he  will  not 
consider  the  first  the  regular  and  orderly 
calL    Jackson  v.  Sutphenj  457 

4.  Motion  for  judgment  as  in  case  of  nonsuit 
cannot  be  made  by  one  of  several  defend- . 
ants,  without  the  concurrence  of  the  oth- 
ers.   Bancroft  T-WiUon,  495 

5.  Where  all  the  defendants  move  for  judg- 
ment, if  it  appear  that  either  has  no  right 
to  move,  as  if  judgment  be  against  him 
by  default,  the  motion  will  be  denied  as 
toalL  id. 

6.  Where  the  circuit  judge  suspended  the 
trial  of  a  cause,  on  the  suggestion  of  the 
plaintiff's  counsel  that  it  would  be  a  lonff 
cause,  and  the  business  afterwards  took 
such  a  course  that  the  cause  could  not  be 
tried  at  that  circuit,  a  motion  for  judgment 
as  in  case  of  nonsuit  was  denied  without 
costs.    Hart  v.  Hildreth,  51 1 

7.  Absence  of  counsel  on  professional  busi 
ness,  not  allowed  as  an  excuM  for  not  go^ 
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mg  •to   trial,  pvnaaiit   to  a   iti^ 
JacXrMfiT.  Waiemmn,  578  { 

8.  Otherwise  of  HokneM  or  other  bieyitabiA  *See  RcTtnuf  or  W&m.    Rou  to 
accident.  id, 

9.  Upon  the  oidinarf  role  for  jadgment  ae 
in  caie  of  nonsuit,  niti,  the  defendant  must 
demand  costs,  &c,  before  he  can  hare 
judgment    Jackmm  ▼.  Eddy^  598 

10.  But  where  the  rule  is  absolute  for  judg- 
ment as  in  ease  of  nonsuit,  and  is  opened 
upon  motion,  on  the  payment  of  costs  and 
stipulating,  the  plaintiff  most  tender  the 
costs  anJ  stipulate,  as  a  condition  to  bar- 
ing the  effect  of  the  rule.  id. 


JUDGMENT  BY  CONFESSION. 

1.  On  moving  to  set  aside  a  judgment  by  con- 
femion,  on  bond  and  warrant  of  attorney, 
for  usury,  it  appearing  fiom  the  affidavits 
to  be  doubtful  whether  the  allegation  of 
usury  was  true  or  not,  the  court  directed 
a  feigned  issue  to  try  the  fact  Jforsy  v. 
Skearert  465 

2  Form  of  the  rule.  id, 

3.  Rule  for,  and  proceedings  upon  a  feigned 
issue  to  try  whether  a  judgment  is  fraud- 
ulent an  to  creditors,  yix.,  N!P.  Record,  in- 
cluding Ploeita,  DeelaratioHt  PUa,  Con' 
tinuaneet  Potter  endorsed,  Rule  on  filing 
N.P,  Record  wad  PoHea,    Note  (a)    466 


THB  BOOTf  1. 


LAW  OF  NATIONS. 
See  Insubajick. 


LEASE. 


Bee  DmrnESB. 


LEGACY. 


See  EzxcoToiB  and  ADMiNvriATOii,  6,7,8 


LEX  FORL 


See  InoLTiHT,  4 


JUDGMENT  BY  DEFAULT. 
See  CooiiT  of  Eekobs,  %  3,  9, 14. 


JURY. 

See  ConiTi  of  Justicbs  of  trb  Piaoi,  VII. 
SLANDia,  1.    VaaDicT,  1,  9. 


LEX  LOCL 
See  Inooltkht,  5. 


LEX  MERCATORIA 

Lex  Mercatoria  :  what"how  |iio?ed.  As* 
thoritiet  to  these  points  collated.  Giiffiii; 
counsel,  eurguendt^ .  Bmik  of  Utiea  t.  We- 
gor,  71S 


LANDLORD  AND  TENANT. 

Thougli  a  parol  demise  for  7  yean  be  void 
by  the  statute  of  frauds,  yet  it  enures  as 
a  tenancy  from  year  to  year,  if  the  tenant 
enter  and  hold  under  it ;  and  it  will  regu- 
late the  terms  of  the  tenancy  in  other  re- 
spects ;  as  the  rent,  the  time  of  year  when 
the  tenant  must  quit,  dtc  Schuyler  v, 
Leggett,  660 

See  Dnnm.     Ejbctmsiit,  3,  7,  8,  II,  19, 

13, 14, 16. 


U£N 

See  JcTDOMiirr 


LIMITATIONS,  STATUTE  OF. 


Case  from  MaMacfausetts  Reports  as  to  earn- 
putation  of  time  under.  The  fint  day  t( 
be  exclusive.  614,  aeta  («) 


LUNATIC 
SeeDsBD,  4. 


M 

MANDAMU& 

1.  Mandamus  does  not  lie  where  paity  bii 
remedy  by  action.    Boyee  v.  JUuM  4M 
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d.  Though  a  yerdict  in  the  C.  P.  be  against 
the  weight  of  evidence,  and  that  court,  on 
motion,  reftise  anew  trial,  there  being  a 
ooansellor  at  law  on  the  bench,  yet  this 
court  will  not  interfere  by  mandamcu.  Ex 
parte  Baily^  479 

3.  Becaose  the  granting  a  new  trial  rests  in 
discretion.  id. 

4  Though  this  court  might  interfere  by 
mandamus  in  an  extreme  case  of  this  na- 
ture, as  where  there  is  no  room  for  doubt, 
yet  such  remedy  should  .be  exercised  Terv 
sparingly.  ui 

5.  Under  the  usual  clause  in  an  act  dividing 
towns,  requiring  the  supervisors,  &«.,  to 
meet  and  apportion  the  poor  and  moneys 
of  the  respective  towns,  if  they  omit  to  do 
this  or  do  it  partially,  by  omitting  to  pass 
upon  a  particolar  pauper,  mandamus  lies 
to  compel  them  to  correct  the  apportion- 
ment Supervisor,  ^c,,ofSandlake  v.  Su' 
pervimir,  ^c,  of  Berlin,  485 

8ee  CouET  or  Common  Plkas,  1,  3, 3,  4, 5, 
6L    HiouwATs,  8. 


MERGER. 
See  MoKTOAGK,  XIV. 


MISNOMER. 

See  CoaroaATioM,  15.    PAaTioui«4Bs,  Bill 

ov,  5. 


MISTAKK 

See  CoiTRT  OF  Cbanccrt,  1i  2, 3, 4, 5.    Vwo- 
RT,  13, 14,  15, 16. 


MONEY  HAD  AND  RECEIVED. 
See  Catuoa  Bbidor  Compant,  3. 


MORTGAGE.     . 

L  What  9hdll  he  deemed  a  mortgage,  it» 
naturej  what  eUnmt  it  ehaU  eecure, 
and  the  power  of  eaU  therein. 
II.  Execution  of  a  mortgw. 

III.  When  it  wUl  be  eet  aside  as  oppressive'' 

ly,  or  unduly  obtained. 

IV.  Nature  and  extent  of  the  estate  of  mart- 

gfigor  and  mortgagee, 

V.  What  course  the  mortgagee  should  par- 
sue,  in  order  to  discharge  senior  in- 
cwnbranees, 

VL  Foreclosurs  and  sals  at  law  and  in 
equity. 


VIL  Registry  of  the  powtf  lo  SMseut*  morU 


aze. 


4  - 
VIII.  Registry  of  mortgages. 

IX.  Registry  of  the  power  of  salc^ 

X.  Assignment  of  a  mortgage;    convey- 

anee  of  premises  in  wnou  or  in  part 

hu  mortgagee ;  and  how  this  affects 

the  power  of  sale. 

TCI.  Registry  of  the  assignment. 

XII.  Aesignee^^his  rights,  and  to  whom  he 

should  give  notice. 

XIII.  By  what  act  the  mortgagee  forfeits  his 
right 

XIV.  Of  the  extinguishment  or  merger  oj 

the  mortgage,  by  a  union  of  the  leg  3 
equitable  estates  in  the  same  person. 
XV.  Notice  to  quit 
XVI.  Right  of  redemption. 


1.  A  conveyance  of  property  absolute  in 
terms,  if  intended  by  the  parties  to  be  s 
security  for  a  debt,  i^  a  mortgage.  Clark 
Y.  Hewy,  324 

2.  And  this,  whether  the  intention  is  mani- 
fested by  a  written  defeasance,  executed 
simultaneously  with  the  conveyance,  or 
by  the  parol  declarations  or  the  acts  of  the 
parties.  id. 

3.  H.  was  indebted  to  C.  on  promissory  notes 
of  (225,  and  executed  an  assignment  to  C, 
abflolnte  in  its  terms,  of  a  mortgage  which 
H.  held  against  one  D.  for  (106503  ;  and 
C.  and  H.  at  the  same  time  destroyed  the 
notes :  and  C.  executed  to  H.  a  writing,  by 
which  he  promised  to  sell  the  mortgage  to 
H.  if  he  would  pay  C.  $3125  by  a  certaiu 
day;  and  H.  failed  in  the  payment ;  and 
C.  declared  several  times  before  the  day 
of  payment,  that  he  held  the  assigpment 
as  security  for  his  debt ;  Hetd,  that  the 
assignment  was  a  mortgage,  and  not  a  con- 
ditional sale ;  and  that  l£  might  redeem  on 
paying  the  debt  due  to  C.  with  interest     id. 

4  There  is  no  exception  to  the  rule,  that  a 
conveyance  which  is  once  a  mortgage  is 
always  a  mortgage.  id. 

5.  No  agreement  in  a  mortgage,  to  change 
it  into  an  absolute  conveyance  upon  aoy 
event,  will  be  allowed  to  prevail  by  a  court 
of  chancery.  id. 

6.  English  doctrine  of  tacking,  and  whether 
it  extends  to  mortgagon  and  creditors, 
considered,  per  Woodworth,  J.  James  v. 
Morey,  246 

7.  A  mortgagee  cannot  hold  the  mortgage  as 
security  for  any  claim  which  he  has 
against  the  mortgagor  by  bond  or  simple 
contract,  Slc.,  beyond  the  sum  specifically 
secured  by  the  mortgage.  id. 

8.  ISspecially  where  an  objection  is  interpos« 
ed  by  a  bona  fide  judgment  ereditor.    id 
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9.  Tet  a  mortgage,  to  fleenitt  fiitnn  advan- 
ees,  is  valid.  id> 

10.  And  it  Mems,  that,  as  between  mortga- 
gor and  mortgagee^  a  mortgage  given  to 
secure  one  debt,  may  become  security  for 
a  debt  subsequently  contracted  by  the 
mortgagor  to  the  mortgagee,  where  the 
former  consents.  id. 

1 1.  A  deed,  absolute  on  the  face  of  it,  but  in- 
tended by  the  parties  as  a  security  merely 
for  a  debt,  though  registered  as  a  deed,  is 
valid  and  e^ctual  between  the  parties,  as  a 
mortgage ;  but  it  is  liable  to  be  defeated  by 
a  suUequent  mortgage  duly  registered,  id, 

12.  A  mortgage  is  a  mere  incident  to  the  debt ; 
and  an  assignment  of  the  interest  in  the 
land  without  the  debt  is  a  nullity.  Wilson 
V.  Troup,  id, 

13.  A  mortgage  is  good  without  a  power  of 
sale.  id. 

14.  The  nature  of  a  power  of  sale  in  a  mort- 
gage considered.  id, 

15.  It  is  a  power  coupled  with  an  interest,  id, 
16*  It  Beema,  it  is  a  power  appendant,  and 

not  in  gnMt.  id. 

See  IIL  3,  3. 


IL 

1.  A  power  of  attorney  to  execute  a  mort- 
gage, authorizes  the  attomev  to  insert  in 
the  mortgage  a  power  of  sale,  on  default 
of  payment.     VTiUonv, Troup,  195 

S.  This  does  not  alter  the  nature  of  the  in- 
strument, or  give  any  greater  security  than 
is  implied  in  Uie  wora  mortgage.  id, 

3.  The  power  to  sell  applies  solely  to  the  reme- 
dy ;  and  impairs  no  right  of  the  mortga- 
gor, id. 

.  4.  A  power  to  give  a  mortgage  must  be  taken 
to  mean  the  mstrument  in  common  use  as 
a  mortgage,  where  the  power  is  to  be  exe- 
cuted, id, 

5.  Mortgages  in  this  state  generally  include  a 
power  of  sale,  or  summary  foreclosure  ;  id. 

6.  And  a  power  by  a  citizen  of  Pennsylvania 
to  execute  a  mortgage  in  this  state,  implies 
an  authority  to  insert  a  power  of  sale,  &c.  id. 


IIL 

1.  Where  a  party,  whose  personal  property 
has  been  seized  under  an  execution  against 
him,  and  a  sale  of  it  forced  with  great  rigor 
and  oppression,  and  at  enormous  sacrifice, 
by  the  deputy  sheriff,  acting  in  concert  with 
the  creditor,  who  is  the  chief  bidder  at  the 
sale,  is  induced,  in  order  to  avoid  the  sacri- 
fice of  the  whole  property,  to  yield  to  the 
demands  of  the  creditor,  and  to  give  him  a 
bond  and  mortgage  for  a  large  sum  of  mo- 


ney, fo  af  to  cover  not  only  the  amoogt  of 
the  execution,  but  also  debts  due  from  a  m 
of  the  debtor  who  is  insolvent,  the  sale  will 
be  declared  oppressive  and  illegal  by  a  comt 
of  equity :  and  the  bond  and  mortgage,  m 
having  been  oppressively  and  iHegally  ob- 
tained, will  be  directed  to  stand  as  sfcuity 
for  the  amount  only  which  is  due  on  th« 
execution,  with  interest  and  costs ;  and,  on 
payment  of  that  amount,  to  be  deliverMl  up 
and  cancelled.    Af' DofUiM  v.  J^«tZira,  139 

2.  But  where,  in  such  case,  the  creditor  bu 
other  demands  against  the  debtor,  thoagh 
they  could  be  enforced  in  a  court  of  equity 
only,  the  bond  and  mortgage  shall  abo 
stand  as  security  for  them.  i^ 

3.  And  if  it  appear,  moreover,  that  the  bond 
and  mortgage  were  executed  upon  foE  aad 
adequate  consideration,  and  are  off  tbe 
whole  reasonable,  the  court  will  not  inter- 
fere ;  especially  where  the  debtor  has  de- 
layed  all  objection  to  the  security  so  lonjr 
that  the  creditor  cannot  be  reinstated  in  bii 
original  rights.  td. 

4.  A  legal  act  will  always  be  presamed  to 
have  been  done  for  a  legal  purpose,  anleM 
the  contrary  is  made  to  appear  by  podtire 
proof,  or  the  strouffeaf  circumstantial  evi- 
dence.   Per  Sutherland,  J.  id. 

5.  But  when  it  does  appear  to  have  been  done 
for  an  illegfal  purpose,  a  court  of  equity  vii) 
restrict  its  operation  to  the  object  whicb 
might  legallv  have  beeu  accomplished  br 
it    Per  Sutberiand,  J.  m 


IV. 

1.  A  mortgagor  is  deemed  seised  sa  to  aH 
persons  except  the  mortgagee,  dl&c.  YTt/- 
9on  V.  Troup,  195 

2.  Both  at  law  and  in  equity,  a  mortgage  is 
considered  a  mere  security  for  money:  O- 

3.  The  interest  of  the  mortgagee  is  a  chattel 
merely ;  if 

4  And  will  pass  by  delivery  without  wri- 
ting, id 

5.  Where  on  a  judgment  entered  by  eonfeanon 
on  a  bond  and  waxrant  of  attorney,  a  meci- 
fication  of  the  consideration  was  not  filed, 
pursuant  to  the  statute  of  1818,  {now  reced- 
ed,) whether  the  judgment  is  firaudolent  and 
void  as  against  a  subsequent  creditor  by 
mortgage  7    Quttre.  James  v.  illorey,  346 

6.  And,  per  Savage,  C.  J.,  a  mortgage  is 
not  a  purchaser  within  that  act  Wood- 
worth  J.,  contra.  id. 

7.  The  meaning  and  extent  of  the  terai  piT' 
chase,  considered,  at  law  and  in  equity. 
Per  Woodworth,  J,  ti. 


V. 


1.  A  mortgagee  may  pay  off  a  senior  inrjni 


!?S»>*P»V«lfd>^.?^  he  has  gpid, 

.j^e  is  eotitled  to  a  decree  for  indemnity 
out  of  the  prooeedfl  of  the  eale  of  the  mort- 
gaged premises.  Dmley,  M^Bvert,  118 
9.  But  whether,  if  he  pnrehase  the  mort 
gaged  premises  .i^^flfr  the  senior  hicnm 
hrance,  he  can  have  a  decree  for  the  price 


WWW*  Jl  1*  J¥^  jmi'^k^  .mortgage  7 


thepaysf  '\Quare,     id. 

4.  \l[|»ew  »W.  "^filfi  ftfflVrtgage  against  ^„  on 
lots,m.t)ie  citj  of  JHe,w  Toick,  suqj^ct  iD  a 
|tax'diie  ^to.i^e  ^o^poxa^ii,  and  ^l^e  jots 
^y/f^rf^  fplfi  at  auctio;^  f^r  the  tax,  and  the 
,eji|P9)9fitofa  fit  t39ii[mfTig^P^  )fid'  th^m  in 
,far,a.t^r3io(j[)n,syW,  ^t,tl?e  ampunt^of 
1 0)0  jtftx,  ami.thwi  file^  .tbejr  m  Pray^g 
ito  be  4^ini^^p8ed  W  aiSale.of  the  mj^rt- 
,gpig^  miiiis^^an4E|r,A4<)f?ree  of  foreplo- 
(BUfe;  held,  that'tj^ey  were  purchasers  in 
iiheir  own  right,  and  mi^xely  upon. the 
t.ipfe  of  the  preuBfes,  dicing  the'fermifar 
/their  reimbturseiaeni  '    ,tdL 

^.  .A^tf^c  la^  upofi  M^  eftat^  in,  the  cit|r  of 
j^^jr  Xo^,.for  ^^uipgyi'e.of  opening  or 
inyprpTii^  a  s^roet,  /(bfC.,  takes  jprpfeJrepce 
,of  apriormortgii^  '    '  ^t<2. 


il-  A  i>PWtg^^,  tbftMh  ^\^Tp  9?nTey?^ 
■tjkp.jv^qle  nMNrtg;^gea  jM^mvfV  .with  firar- 
.  ranty  in  fee,  can  yetfo^lose  '^fjpr.ihifi  ippn- 

.   :i^yjitt^prtJ^^nd,wiUji9tpw^^^^ 
.^.^1  the  pprtga^s.  f^ikqn  v.  Troupt  195 

;2.,gpif|hp  have  thi^QOi^vej<^.oi^,a,Bart 
.of  ^he  mortgaged  pieinii;es,  he  .ffiiiy  ^et 
(fof»4pAe  ,far  ^  .Wbo|e  |m(^  a  power  of 
^  ^i  titf)  WfVfigitg^i ,iif^  ljyyhiflfw|elf 
;  become  the  jif^ohaffv.  .  id, 

5.  Wl^tfeer  a  jj»o^^tgagi9f»,  ^hajinJW  WkW 
^;i^  q{  hjs  ,ip^re#t  in  the  mor^pige,  may 
,f<^ffe^pfe  juvji^r  a  power,  of  sa|^  ipi^VipRm 
.  name,  fn  fi^uft  giye  ,i)otj^e  in  the,  i^ame  of 
,toMelfyMi.dhiH,Miigq/Bi)at   .<iu4fr«.      jirf. 

.4  Though  the  mortgage  cpnvej  m,£se.af  art 
.qf.tb9  jaf»»^9ifg^pTwiw^  thj^  d?ef  ,not  ps^ 
judice  the  right  of  \^e  ,|iMrtgf|gorto  re- 
.4^ei»i.  frf. 

JS.  A  jtatpte  .foredosare  .^f  fi>  .i^^itgage  isj 
,Qq1Vv^le^t  ip  aXoi^e€l9sufe  i^  e^uliy.      id: 

.$.  If  a  mortgaf^ee  conyey  a  puirt  pf  t;he  inprt-' 
^^aged  prQnil4«JV>lh  ,i^iriwty,  jwd  Aftyi-- 
fiClM^a  thifljipelf  .pflrot^^  thejvbole  i^qder 

itSejWWer  of  j»>e^thejia?4v«J^  «^"« 
^Ho  4het  ^i^fttt  gf  his  ,gr^Qe.     .  i<i, 

cl»  Vqrmflf  9c4/v.(rf  rflffeyoppelp  a^l^yi^r^  to 
,  aicertaiji  fM»i/)mit/^a^ce  ^ue  on  «prt- 

VoL.  11.  107^ 


fifies.-r;9ow  to  f^spo^e  of  prpcec^i,-7to  do- 
lliyer  jf itle .  deem,  ^.-r>tP .  QoH vtr  possession 
'io  tlie  purchaser,    id,  James  v.  M^reif,  !946 


See  AipfiPA^T»  P- 


1.  It  is  not  necessary  to  the  vafi^i^  of  a 
.mortgage,  or  a  pp^^hwie'ui^der  a  power 
'  of  .sale  ^erein ,  even>8  against ,  subseqpent 

purchasers,  &c.,  tha£  the  power  lo  execute 
it  should  be  registered  according  to  the  sta* 
tnte,  Cl  R.  L.  373,  s.  3.)     Wilson  y.  Troup, 

195 

2.  This  is  not  necess^  as  against  the  mort- 
gagor, id. 


I.  Of  two  unregistered  mortg&ges,  the  Id- 
est  talMBs  preference.  JPer  Savage,  Cb. 
Justice.    James  v.  Mbr^jf,  S46 

9.  T^e  ,secQnd  capnot  take  preO>repoej  un- 
less registered ;  and  not  c^ven  then,  if  the 
second  mortgagee  have  notice  of  the  first 
mortgage.  id, 

3.  A  mortgage,  by  way  of  an  absolute  deed, 
must  be  renstered  as  a  mortgage,  in  or- 
der to  be  effectual  against  subsequent  6o* 
fV^jfi^  porchaseiB  or  .inprt^ngees*  id. 

4  The  registering  it  i^  an  afmute  deed»  is 
.iy)tjtt^iQnt,{or  this  parpose.  id. 


IX. 


.1.  [Th^piovision  that  the  pq^r^r  of  sale  snail 
be  ,re<f0rded  before  a  conveyance  unfler  it 
shall.be  .executed  (sees.  36,  ch.  33,  s.  6,1 
JJL  ,L  374,)  is  for  the  benefit  of  the  puroha- 
ser;  ,apd  was  int^n/ied  ,to  protect  him 
against  «ubaeq\ient  pi^chasers,  &c.  TTiZ- 
jSonv^ftroup,  IS^ 

3.  Bpt  it  ^Ms  jiot  lie  with  the  jnortgagor  to 
ol)]f[»t,  thai  ^  sale  and  conveyance  have 
boe;i  xifade  nnder  Uie  power,  withoat  its 
having  been  recorded.  id, 

3.  It  was  conceded  by  the  court,  that  the  re- 
gistry of  a  power,  theivroof  or  acknowledg* 
ment  of  which  was  taken  out  of  this  state^ 
though  before  a  copunissionerreaident  herej 
is  a  nullity.  id. 


i^' 


L  If .  jbt^  dofaee  of .«  power  appendant  fuid 
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INDEX. 


coupled  with  an  intoreit  (at  a  mortfagae) 
convey  hie  whole  estate,  this  would  pass, 
but  not  extinguish  the  power.  WiUan  t. 
Tnup,  195 

S.  This  is  the  oommon  ease  of  the  aarign- 
ment  of  a  mortgage :  id. 

3.  Which  carries  not  only  the  legal  estate, 
but  all  the  lemedtes  or  powen  attached  to 
it  ti. 

4.  But  a  oooTeyance  of  a  part  of  the  estate  will 
not  cany  with  it  a  corresponding  portion 
of  the  power ;  id, 

5.  Because  the  power  is  indlTisible.  id, 

6.  It  can  operate  but  once,  and  then  is  ex- 
hausted, id. 


XL 


1.  The  recording  an  aflignment  of  a  mort- 
gage is  not  necessary  within  any  of  the 
raieial  registry  acta.  Jam€9  r.  Morey,  346 

S.  It  is,  therefore,  no  notice  to  a  mortgagor, 
ao  as  to  render  payments  by  him  to  the 
mortffagee,  m  his  own  wrong.  id. 

S.  Nor  IS  it  notice  to  a  subsequent  aarignee 
of  the  mortgagee  ;  id. 

4.  Nor  to  a  subMqnent  purchaser  or  mort- 
gagee of  the  premises.  id. 


XII. 

I.  Tlie  aariffnee  of  a  mortgage  takea  it  sub- 
ject to  ail  the  equities  existing  between 
the  mortgagor  and  mortgagee  at  the  time 
of  the  assignment ;  but  not  subject  to  the 
latent  equities  of  third  persons,  unless  the 
assignee  have  notice  of  sndi  equities. 
Jam€9  T.  Jforstf,  S46 

fL  Payments  made  after  an  assignment,  but 
before  notioeof  the  assignment  is  giTcn  to 
the  mortgagor,  must  be  allowed  to  hfan.  id. 

S.  But  it  is  not  necessary  to  the  protection  of 
the  asngnee,  that  he  should  give  notice  of 
his  assignment  to  a  subsequent  assignee, 
or  purchaser  from  the  mortgagee.  id. 

4.  One  aaugns  as  mortgagee:  WhatcTer 
intenst  he  afterwards  acquires  in  the 
mortgaged  premises,  enures  to  confirm  tho 
assignment    Per  Sutherland,  J.    JsmM 


xm. 

Whether  one  hvAam  a  recoided  mortgage, 
standing  silently  by,  and  seefaig  another 
bid  off  the  mortgaged  psemises  on  a  jndpr- 
ment  vonnger  uan  the  mortgage,  fiwfeits 
his  dalm  under  the  inortgw  In  equity  t 
Humn.     Per  Suthciiudt  9^  B«ti  per 


S«Ta|[e,  C.  X:  he  does  not ;  ftr  tbe  iwjhhy 
is  notice  to  all  the  world.  Jisaist  t.  mtnw» 


XIT. 

I.  At  law,  where  a  greater  estate  aad  a  kas 
meet,  and  coincide  in  the  same  penaan,  in 
one  and  the  aame  right,  witbont  any  iatar- 
mediate  estate,  the  less  estate  is  fanuMdi- 
ately  annihilated,  or,  in  the  law  phraaa,  is 
said  to  be  merged.    James  ▼.  Jfisrvy,  946 

9.  This  rule,  at  law,  is  inflexiUe.  tdL 

3.  And  whore  the  equitable  and  l^al  es- 
tates unite  in  the  same  pemon,  the  eqote- 
ble  is  merged  m  the  legal  estate.  t^ 

4.  But,  in  equity,  the  rule  is  not  inflexiUe.  id. 

5.  It  depenoi  on  the  expieased  or  implied  ii 
tention  of  the  penon  in  whom  the 
unite,  whether  the  equitable  eoCal 
merge,  or  still  be  kept  in  exktescc        id. 

6.  Or  upon  the  circumstance  that  he  is  asl 
capaMe  of  making  *an  election,  bsinf  as 
infant,  a  lunatic,  £c  id 

7.  In  the  latter  case,  the  equitable  oslato 
shall  still  be  kept  on  foot  id. 

8.  And  so  where  it  is  for  the  inteveat  of  the 
perMU  in  whom  these  aitatca  unite,  the 
law  will  imply  an  intention  to  ke^  the 
equitable  eatate  on  foci.  id 

9.  Thus,  where  a  mortgagee  pnrchaaca 
takes  a  releeae  of  the  equity  of 
tion,  the  whole  estate  is  ▼ested 
and  the  mortgage  is  extinguisbed  id 

10.  And  with  it  the  mortgage  debt  id 

II.  Unless  intention,  incapacity  to  eieci,er 
interest,  dtc,  in  the  mortgagee,  intervaaa 
to  prerent  the  merger,  id 

ISL  And  where  a  mortgagee  paithaeea,  «r 
takes  a  release  of  the  eq^dty  ef  ledemp- 
taon  in  a  part  of  the  mortgaged  pveailaea, 
the  mortgage  is  ezthAgniriied  pre  tmmim.    tdL 

13.  And  may  be  apportioned  beiwcen  the 
part,  as  to  which  it  is  extinguished,  and  tlw 
part  in  relation  to  whidi  it  exista.  tdL 

14%  Yarious  acta,  declaratioos  and  drcaaa* 
stances  comsideied,  which  erince  an  inten<- 
tiott  to  keep  the  legal  and  equitable  ea- 
tates  distinct,  or  to  nnite  them.  tdL 

15.  ifeanhigofthewoidssfafe,  inlandBtlkc. 
Per  Sutheriand,  J.  tdL 

16.  Can  be  no  merger  imlesa  asfaiss  nsst 
Per  Sutherland,  J.  td. 

17.  When  an  equitable  eatate  is  onci 
by  an  onion  with  the  legal,  H  >>  gone 
oTcr,  and  cannot  be  reriTed    Psr  C 
mer.  Senator.  tdL 

18.  Wliere  the  equity  of  fcdempticn  is  flMfged 
by  befaig  united  with  the  legal  eatate  m  the 
hands  of  a  mortgagee,  dtc,  an  aasjgiimsat 
by  the  words  grtaU,  dbe.,  may  emwe  as  a 
ooaTeyaaee  in  fte,  if  not  raarfained  by  tto 
AoienmMia    Far  Woodwortbf  J*  A 
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zr. 

8m  BnonoDrri  ti  Id 

XTL 
8m  ¥14 


MonoNa 

8m  FkAOfiQi»  ▼• 


N 

NAME. 

8m  CouoBinoiii  15.    PAi!fioin.AMb  Bm. 


NEUTRAL  BiaHTa 

8m  Iimnuiioi. 


NEW  TRIAL. 

1.  A  MBit  willy  b  (heir  dberetioiit  toiiM- 
tauM  deny  a  nvm  trial,  tlioiigfa  the  ter- 
diet  be  pleinly  eg^unet  law,  aa  if  tlie  na* 
tme  of  the  eontrorer^f  be  trifling,  &«&, 
ExpmrUBmiUf,  479 

St  Metion  Hmt  a  new  trial,  Ut  imfiilarity 
and  newly  diaeorered  efidenoe,  at  an  enn* 
mented  motion.    Anon.  586 

8m  Coein,  L 10.    Couet  ov  Commoii  Flbmi 
EsBoa,  19.    HkniiAmmf  9,  3,  4    8lan- 
9,5. 


NEW  YORK,  crry  of. 

On  ordering  a  nde  to  pay  oot  moneyi  whieh 
have  bMn  paid  bto  .thia  eonrt,  w  belong- 
ing to  unknown  ownert  in  the  city  of  New 
ToriL,  onder  the  powera  of  the  corporatioB 
to  enlarve  and  improve  atrMti,  thia  oonrt 
will,  if  ue  claim  faie  donbtftil,  raqoire  aeon- 
rity  to  reftmd  on  ita  tornbg  oat  to  be  nn- 
IbiUMM.    MtUUr  €f  D$  Wmi,  498 


NEW  YORK  FIREMEN  IMBURANCB 
COMPANY. 

8MCranft4iMK. 


N0N8Urr. 
8m  JvaoMnrr  as  »  ouub  of  »iHnmt. 

NOTICE. 
8m  Dod,  4    MoETQAM,  XL  XIL  9, 3 

NOTICE  TO  QUIT. 


8mEiiotmiht, 


>,  9,  10.     LAKDLOaDAIOll] 
AHT. 


OATHS. 

8faiM  tiie  adoption  of  the  new  conatKationj 
the  Mth  agatnat  doelltng  cannot  be  reqnbed 
of  a  aoliotor,  ooonaellor,  4ta  Coat  e/ 
Woody  99,  noU(6}  Cor.  Santed,  Chan- 


OFFICEi 

8m  ATTonnnr* 

ORDER  OF  RELIEF 
8MPoom,4. 

OVERSEERS  OF  mGHWAYS. 
Sm  HiaHWAf%  1, 3, 3. 

OYER  AND  TERMINER 
SMConiT  Of  Om  and  Tuimn. 


PARTICULARS,  BILL  OR 
L  The  detadanl  may  deoaad  a  biO  of  fir« 


f  fbt  a  IhII  of  puticDlmn,  aUynu 


Oordiner, 
3.  An 
t)>«  twce»Biy 
liTOed.  ii  inspilM. 

3.  It  ihinild  bs  tlut  «  bOI  b>  AunMifld  by 
inch  m  day,  or  eaoH  aboira  ■gtinn  it   to. 

4.  Bat  tfaouifh  -IbBgolar,  U  stajn  the  pro-' 
ceedion  tU  VBCBtvd.  iif. 

i.  tin  -Im  hmmi  >dt  tet  imu'  thUian 
name ;  and,  therefore,  the  ominton  of  V. 
B,  in  the  naijie  of  oap  of  the  plaintifi  in 
the  title  t0  iDOh  an  order,  ia  m' 
Diiaentitling  aajrill  teadat  it  nnlL 

S  Order  for  bill  of  particalan  abaolnte  in 
<tbe  flnt  inataooa.  The  ja^itdaji^MMed 
to  vacate  the  order  for  that  maaoD,  which 
be  refoK*  to  do.    HaMord  t.  Htnry,    587 

T,  Order,  tberefbre,  pet  aaide  for  irregnlaii- 
ty.        •       ■    '  jjj_ 

FAimnoN. 

In  putitian,  money  paid  into  court  for  nae  of 
ownen  noknown,  .^d  oat  to  claimanta, 
without  requiring  aecniily  to  nfnnd. 


i.  511,)  ii 

.  ,^,  ,i,WiMW 


PACFBR. 

8«ePooB. 

FEN^.^I^PAXUTE.  I 

See  CatuOji  BaiiMi  Ctaaua,  4. 

PLEADINGS  IN  CHANCERY. 

1  Wbem  the  complainant  in  chancery  omitq 
to  reply,  and  sets  down  the  caaie  {at 
healing  enlNll^nd  -anawarrtba-Utar  will 
be  taken  ai  concluaiTe  proof  of  the  facti 
which  it  MtaApibr.wayafMbnee.  Dali 
v.M'Eetrt, 

S.  If  the  cnnplainant  mean  to  qaeation 
troth  of  the  anawer,  he  ahouid  reply, 
pie  the  JefendiBt  an  ^pNtoaity  to 
hia  proofa, 

3  Bvery  «utwial4IIefBtf«nJlMfld:he  pal 
ill  iMUB  by  the  [deatlinn.  Per  Wood. 
worth,  J.    M  'DntuUd  t.  ffeitton,         13S 


«,e«  AND  ,QI£^p^^. 


after  a  plea  in  bar,  a.  g.  tbv  general  kaoa. 

3.  In  aaanmpait  the  defendant  plaaded  (h* 
genaiml  iaqie,  and  a  aeeafid  plea.  Mm  in 
fact,  and  obont  vludi  then  wta  aaoM 
doubt  aato  ila  naAieaa  !■  poiat «f  law; 
V  Dm  plaiDtJfl;  Ibe  osnl 


See  Biua  or  F^'nWfFp  >">  PaaM^miT 
NoTBB,  3.  CoutnuTiaHj-lS,  16.  Coram 
or  Jnancia  j>r  thb   ^fACfh  T.    Dnrai- 


3'^ 


^■ic 


I.  One  who  bad  I 
iMlly  reiinTpd  iy  On 
elrnmataticM'tad,ua]ergimeao  m._..  ._ 
cbaoKC  for  the  witer  after  being  iriiafe^ 
wae  balden  to  be  a  pauper.  SuptrciMtr, 
Saperouer  •/  B»- 

«S 

—  -  Jff^r  a^ealed 
ftom  and  abandoned  by  the  brwn  wbo  n- 
more,  wbo  WMilitmitobaA  the  pai- 
per  wilhont  tryinK  the  a[9»al,  m  not  eaa- 
clnaira  aa  between  that  town  and  the  com- 
ty-  Ftapltt.8up»rvutrffCaymf*,S30 
1.  The  latter  la  QPt  j>n4Mtad  by  K  ftea 
maiDtaining'tbe  paoper  ^ona  banag  ae 


>B<«-lwi«uil«fthii 


'4. -Where  a  uiiaglat^ate  i 
mahttain  a  ^opq-,  v>  ■    . 
|tate,  and  vqaUe  to  ^fc  ji        .  . 
.tteiim,  ti  eonelialTe  apaa  llM-taMtl  af  «n- 
,p«rriw)^  -ii 

«.'If  ItdoDolinmrflMlawVflixda 
jelllement  in^fe  oifK  right,' UaaeMkBeat 
follows  that  of -Ua  -Jathar.  JTirtiaypaa  t. 
Aiiang,  53T 

«.'Bat  a  6b>i>fe  h  ■  the  jaWwwM  ar-lhe 
fatherwn  nt.aAet  that  aF«e«a/tf the 
fatber*!  aettlemenl  b  aUaioeil  .oAoa  .4ha 
emancipation  of  (he  aOD.  U. 

1.  What  iboll  amonnt  to  m 
Hie  grandftther  had  a  ai 
hia  a«h  i|ttl(>Mt,«|flpwf  tbi  hthei'a, 
and  tbeaon  not  twTing  gained  a  aetlletDaat 
MVm^  n^ib.4U|SP44p«>  ji.nthe 

S.1 


la  It  appeared  tHil*  al^  fte  Albany  alma- 
houae,  certain  booka  aro  kept  in  which  the 
liatAeft  dt  pfcttpeM^'  Suf.^  tbrtf  ebmad*^'  ahB 
alfib  quifrteHf  i^tuvna  mad«- tar  the  ctoipo- 
rq^fom  Tb<  aNtf#  ttiaraf  pn^rwior  aet- 
tbd-at  Albany;  \if  b«fair«kiiarad'  and- re- 
eognized  aa  a  pauper  of  that  city,  th»  alios- 
honse  booka  beingr  (aa  insisted)  burnt,  parol 
proof  of  their  contenta  was  offered ;  held, 
that  admitting  the  books  to  have  been 
burnt,  pah)!*  was  noC  tkbJ  nest- best  evi- 
dence, bot  the  qiiarterlj  retoma  should  be 

piOtllKCa* 

See  lliinuifus,  5. 


F06SBS8I0N»  ADVERSJB. 
Bee  JackMon  v.  Chtmaer,  559L  id,  563,  note  (e) 

POWER. 

1.  The  powef  Uf  dxeeute  an*  instrument  of 
known  and  definite  signification  in  the  law* < 
Win  not  amitbriztf  me-  etectrttott'  crfeito 
BaVlfig  \  diflvrvnt'  efllret  Thus,  a  ^dWer* 
to  convoy  does  not  authorize  the  attotheyl 
to  insert  in  the  conveyance  a  covenant  of 
aeifSn.    WiUon^,  Trnfitp,  BIk 

fL.  The  words  even  of  arnkked  power  are  not' 
always  confined  to  what  they  neeeasarily' 
import  in  their  strictest  legal  sense.        ii. 

3.  But  they  are  to  be  construed  according  tof 
the  inteitC  of  the  piirdes.  id» 

4.  This  rule  conaidered  upon  authority.     t<2.> 

5.  And  appTietf.-  t<L 

6.  The  distinction  between  powen  appen-' 
dant  and  in  gross.  The  first  b  where  the» 
donee  of  the  power  haa  an  estate  in  the^ 
liLnds ;  end  the  estate  tb  Btf  cfe«red  by  the» 
power  does,  or'tn^y  tdie  effect  in  posses-* 
sion,  during  the  continuance  of  the  estate  toi 
which  the  poweY  is  awieted.  t^ 

T.  As  a  power  to  a  tenant  for  life,  in  posses-' 
sion,  to  make  leasee.  The  latter  ia  whero^ 
the  donee  of  the  power  haa  an  estate  id 
the  lands ;  but  th«  eatater  to  be  created  un-' 
der  the  power  is  not  to  take  effect  till  thd 
d^ftMiiiiiiation  of  the  eatate  to  wikierb  tt  re-i 

idi 

See  MoaTOAOB,  IL  X. 


PRACTICE. 

See  CBaTfOEAai.  Couar  or  Eaitoaai  Coubt* 
or  JosTioia  dr  nik'  Pi&ob,  III.  3,  4( 
EiscTMENT,  3,  4,  5,  6, 7,  8,  11, 12, 13, 14l 
15, 16, 17,    Emuya.    Gm^ian  ab  uriii 


Habeas  Coam.  AlftoLVBirr,  1  Jodo- 
mbnt'  bt  CoNrKasroN.  New  Yobk,  Cm 
mt  PatfnfrteHi  .  Buua  aed  Pkjumif* 
PaMieoftoir  e»  PAft«f.    Rbi* 


.     h 

II. 

III. 

IV. 
V. 

VI. 

VIL 
VIII- 

IX. 
X. 

XL 

XII. 
XIII. 


ID  BEING 


JIHaiiee-ltf  f>ro«^f:  . 

Am9t\.deUiHeri  oail  mtd^  appearance. 

Bill  of  partieulare. 

Service  of  paper  t, 

Motione. 

Waiver  of  IrN(t0tariUf. 

Staying  and  eetting  aeide  proceedings 

Feignea  immoi 

JuAgment, 

Execution, 

Certioraru 

Writ  of  Error;;. 

Coete, 


See  ABftar,  1, 2. 


See  Abbest,  1, 3.    Bail 

III. 
See  Pabticulabs,  Biu.  or. 


rv. 


Where  an  attorney  boaida  at  one  dwelling 
houae,  and  haa  hie  ofllce  at  another  dwell- . 
ing  house,  and  he  is  absent,  leaving  no  one 
in  his  office,  th&  sdrf  ice  of  papers  should 
be  bv  delivery  to  some  perMu  belonging  to 
1W  fioiiMirher#  hvboasdst  father  than  to 
one  belon^ng  to  the  house  where  his  office 
is  kept    Lathrop  v.  Jadivinif  484 

See  FtJRjBBEB. 


V. 


1.  A  MB-ennBiented  motion,  though  grant- 
ed, may  Aft  opened  of  edurse,  at  any  time 

.    durii^  the  progress  of  the  non-enumerated 

,  bnsln^to,  the  couriael  dn  both  rides  being  in 
oeuK,;    Jaekeon  v.  Eddy,  598 

m  But  if'  both  ard  rfdC  present,  eenlB  tfaiae 
ahould  be  ahewaupon  affidavit  id. 

S$ee  AfFWAVrr,  4    Htw  Tbial,  ft    fto- 

OUCTfOH  of 


8B0 


INDEX 


▼n. 

Motion  to  stay  proeoedingt  till  the  ootte  of  a 
former  loit  be  paid,  oomee  too  late  after 
jndgment  perfiwted.    FiJUld  ▼.  Br^wnf  503 

See  Ejbotmiht,  15, 16.    HABiia  Couti%  1. 
PAfttiouLAae,  Bill  of,  4 


VIIL 

See  JUDQMBMT. 


EC 

See  JfrDOMnrr.     JumuRirT  ir 

JuiMiuiiT  At  HI  OAum  or  aoicnuT. 


See  CoMRABLB,  5f  6»  7«  8»  9»  10, 11,  19|  13. 


XL 

Soe  ClETIOBAaL 

XIL 
See  Erbor.    Coort  or  Eaaoaa. 


FKOMISE. 

If  the  Tondee  leave  goodi  with  (hs  imk 
after  ooatraet  of  lale  exocotad,  the  Uv 
Impliea  a  promiM  by  the  Teadee  to ptytfai 
ezpetuie  of  keeping  them.    J2w  t.  Jlbr 


PROMISSORY  NOTES. 
See  BiLLB  or  Ezcbahoi  amd  Flunmi 


PURCHASER. 
See  MonroAoi*  IV.  5,  6, 7.  T.S^Sii 


See  ARBrnuMurr 


XIIL 

AND  AwAROy  8.    Coera. 

xnr. 

See  AmDAVrr,  ft,  S,  6, 7.    Crrtiorari,  11. 


PRODUCTION  OF  PAPERS. 

I  In  trover  for  a  bond,  a  motion  to  compel 
delivery  of  a  copy,  to  enable  the  plaintiff 
to  declare  accurately,  waa  denied.  Dent- 
low  T.  Fowler,  599 

9.  When  the  court  will  order  one  party  to 
produce  papers  in  bit  custody  or  under  his 
eontrol,  for  the  inspection  or  benefit  of  the 
opposite  party,  599,  3  note  (a) 


R 


REFERENCE. 

The  affidavit  for  a  reference  need  oet  rtiti 
where  the  Tenue  is  laid.  CtewM  r 
Strong,  446 

SeeCorr^Ll.    Covrt  or  CoKVW  Fua^ 

1,3,4,5. 


REGISTRY  OF  DEED& 
See  Dbris1»3»  4,61 


REGISTRY  OF  TRANSFER  OF 
STOCK. 

See  VxNDOR  axd  Viinii* 


RELEASE. 
See  EzROUToaa  Aia>  AmmainuTOi^  It  S* 


REMAINDER. 
See  EucoTORT  Dim,  9i  7,  %  & 


REMmrruR. 

See  Kssomoir,  5. 


INDXX. 


BSl 


RENT, 
Soe  DvniM. 

RESJUDICATiL   ' 
8o6  AonoN,  1,  9. 

RETURN  OF  WRITS. 

1.  On  a  retarn  of  eepi  eorput,  the  plaintiff 
majT  proceed  to  file  common  bail  and  take 
judgment,  though  the  iheriff  in  fact  have 
aumred  the  defendant  to  go  at  large  with* 
out  bail.    Byrne  y,  MorrUf  473 

3.  A  return  by  a  sheriff  thus :  "  I  haTO  taken 
the  defendant,  who  remaini  under  my  cus- 
tody, so  sick  that  I  cannot  haye  his  body 
before  the  justices,  dtc,"  is  a  return  of  ceoi 
corpu$  simply,  and  the  addition  "  so  sica, 
&.C."  is  surplusage.  id* 

3.  It  seems,  that  ue  English  return  of  2aa- 
guidut  has  no  application  to  this  state,  id, 

i.  And  see  note  (a)  pb  477. 


ROADS. 
See  HiGHWATu 


RULE  TO  BRING  IN  THE  BODY. 

• 

1.  Origin  and  history  of  this  rule.  477,  n.  (a) 
3.  Rule  to  bring  in  the  body.     PbojU  y. 

Mwr9k,  493 

3.  Rule  for  attachment  for  not  bringing  in 

the  body.  id, 

4*  The  sheriff  must  have  full  30  days  notice 

of  the  rule  to  bring  in  the  body,  exdusiye 

of  the  1st  day  of  term.  id, 

5.  On  the  sheriff  becoming  fixed  for  not  bring* 
nig  in  the  body,  the  general  rule  is  that  he 
must  pay  the  whole  debt  PeopU  y.  Ad- 
gate,  504 

6.  But  if  the  defendant  has  been  insolyent 
from  the  beginning  so  that  the  plaintiff 
could  have  lost  nothing,  the  court  will  or- 
der a  perpetual  stay  of  proceedings  against 
the  sheriff  as  to  the  debt  allowing  the 
plaintiff  to  proceed  and  collect  all  costs,  id, 

7.  And  this  was  done  where  the  sheriff  had 
neglected  to  appear  upon  his  recogttance 
taken  upon  the  attachment,  by  reason 
whereof  there  was  judgment  against  him 
and  his  bail  id. 


a 


SALE  AND  REDEMPTION  OF  LANDS 
ON  EXECUTION. 

See  EzBCunoN,  3,  3,  6, 7.    JuoauEir* 


SALE  OF  BANK  STOCK. 
See  VnoMa  jmd  Yesdiee, 


SALE  OF  CHATTELa 
See  iNavBAKOc,  3  to  9.    'Wauulhtw  ot  Cbat* 


SALE  FRAUDULENT. 

See  FEAnKJiiiifT  Sax.b. 


SERVICE  OF  PAPER& 
See  PaAOTiGB,  IV. 


SET  OFF. 

1.  <$et-<»^— Authorities,  limiting  the  rifffat  of. 
to  eases  ctf  mutual  debts,  and  exoludmgthe 
right  to  set  off  torts  and  damages  upon  a 
special  agreement,  cited  b^  counsel  for  the 
respondent,  with  those  which  show  the  rule 
to  be  the  same  in  equity  as  at  law.  JIf '- 
Djfudd  ▼.  Neitmnh  139 

3.  To  constitute  a  right  of  set-off  in  equity, 
there  must  be  mutual  debts  between  the 
same  parties,  in  their  own  right,  of  the 
same  kind  or  Quality,  and  be  clearly  ascer- 
tamed  or  liquidated.  Per  Woodworth,  J.  id. 

3.  A  court  of  equity  follows  the  same  rule  as 
a  oonrt  of  law,  in  respect  to  set  off  Per 
Woodworth,  J.  id 

See  Costs,  L  3. 


SETTLEMENT. 
See  Poor,  3  to  10. 

SHAM  PLEA. 

See  Puis  AMD  PtSADWO,  3. 

SHERIFF. 
1.  A  sheriff  is  noWboond  toobey  the  bstxoo* 


isii 


wAm 


tiong  of  a  party,  iii'e)[eeutiDsr  a  /.  /a.  if  he 

sees  it  will  produce  a  ireat  Micrifice  of  pro- 

'  lierty ;  M'ponald'v.  NSiltMi,  1^$ 

2.  But  should  rather  ]k»tpontf  the  tale ;  ee- 

pecially  where  the  plaintiff  cannot  sustain 

atfy  iiQoty  by  th«  delay.  id. 

8.  He  should  take  all  necessary  and  lawful 

measures  to  secure  the  ram  he  is  diiected 

to  levy  J         .  .        ,  *d 

4.  But  0  to  tliif  tlm^,  plais^  aiiA  manner  of 
sale,  he  is  vested  with  a  sound  discre- 
tion, id. 

5.  Duty  of  officers  in  executing  proeets — 
The  law  will  make  the  most  liberal  in- 
tendmeift  id  faivbr  of  its  mlniittfrial  offi- 
cers,  but  will  not  permit  them  to  resort  to 
the  uUinut  rdtib,  whe^  ttie  le^Ufnatii^  db- 
iects,  which  it  is  thfelrduty  to  effect,  can 
be  accomplished  by  milder  means.  Per 
Sutherland,  J.     ,  id. 

6.  Sheriff  should  olJey  a  ^fdl  id  haVing  mo- 
ney at  return  day — should  not  show  favor 
nor  give  dtifcHBas^iiiiVlef  Mky,  m  be  guilty 
of  oppreauon,  nor  use  more  severity  than  is 
necessary.    Per  Savage,  Gh.  J.  id. 

7.  The  sheriff  may  sell  a  term  in  goods  or 
chattels,  upon  executUn'agttinst'the  lessee ; 
and  the  purchaser  acquires  a  right  to  use 
the  ffoods  durilig'th<(  t6rtl  l^an  Antwerp 
T.  JVetemaii,  543 

8.  If  the  sheriff  sell  the  goods  as  the  absolute 
property  of  the  tenant,  not  mentioning  his 
special  property,  though  he  know  of  it,  no 
action  Ilea  agahMt  hirh  for  this  at  the 
•alt  of  the  lessdr ;  for  it  does  it(^  dfYMt  the 
Ifeflsor's  ri^ht  oi'  itiipatr'  his  r^^fBiohary 
interest,  ii. 

9.  Aliier,  it  s^t^rh^;  if  he  d^tftfythfegoadtor 
otherwise  ifljtire  theiti.  id. 

10.  The  sheriff  cannot  sete^  ahd  eHfil  tK(»  pro- 
perty  of  A.  upon  an  «xe<iut1(Ai  agaliiit'B.  id! 

11.  Prdd^edtngs  tb  obtain  leaVe  to  prosi^eote 
tt^fgoaeral  ^r^ti^  <^  af  sheriff,  trnd^f  the 
statute,  (1  R.  h:  501,'  s:  6.)  Bie  parte 
Noble,  5«0 

13.  in  geiieral,  the  afljdavit  litMXt  siiotr  a^. 
fifa.  and  return  of  tittfte  bbtitifScd.,  oil  the 
jtidgment  against  the  sheriff;  bot  tilis  is 
not  necessary^  where  it  is  shown  dearly 
that  he  is  insotvi^t.  id. 

See  Govts,  IV.  3.    Rbturn  of  Warra.    Rule 
TO  BRmo'  IN  TAt  BOoir. 


SLANDER. 

1.  In  slander,  where^there  is  the  least  room 
for  criticism  oti  tlie  iMpfoM  of  ttf^  words, 
this  should  be  determined  by  *^e  jury, 
whose  decision  is  conclusive.  £x  parte 
Baily,  479 

9.  Slander  is  in  the  nature  of  a  penal  action, 
ittd  thdogh  thto  jdby  ftiid  Ikr  tKa  defend-' 


ant  against  the  Wieigfit  of  evidence,  m  bM 
trial  will  not  be  granted.^  id 

3.  In  slander,  for^  charging'  plamtiff  with  fe- 
lony, evidence  of  his  general  character  is 

'    admissible,  in  mitigation  ,of  damages  mi- 

I  der  the  general 'Issue;  PaMfck  v.  SmiU' 
bury,  ,  .  811 

3.  Otherwise,  it  ieems,  ifa  jdstificatioB  bs 
pleaded.  i^ 

5.  In  slander,  in  penal  actiona,  actiona  fiir  a 
libel  and  other  actions,  vindieiiTe  in  thdr 
nature,  a  n^  trTal  Will  not  be  granted 
inerely  because  the  verdict  is  a^^ainat  tjy» 
Weigllt  alt  evidence.'  id. 


STARS  0EfCt»ltB. 

1*.  Th'6  maxtm fftrt-e^tfeefinvconeidered, argu^ 
endo,  by  counsel ;  li)^Koot' President,  San- 
ford,  Chancellor,  anfl  Wheeleri  SenaCor, 
ih  the  course  of  disduanon ;  and  by  Gram- 
dr,  Senator,  in  jdeliyertbg  his  final  opni|ai^ 
in  the  cause'.     Witkeey.  Lyon,  3^3* 

3:  A  point  onbe  directly  decided  by  tiba. 
court,  may  be  raised  for'  the  purpose  of 
bringing  a  writ  of  eVror  in  another  canas ; 
but  the  court  will  not  hear  it  argued.  Bank 
of  Utica  V.  Wager,  7151 


80LIGIT0RS  A,  COUNSEL  IN  CHAN- 

GERY. 

Sde  OkYai. 


«  t 


*rXTUTfiL 
0ee  ^stmr,  lO.' 


StATUTES  GONSTRtrieD  EXPLAKT- 
ED  OR  CITED. 

[Note; — ^R«  L.  tehnio  the  lt0vii«>d  Iaw*  By 
Woodworth  dt  Tan  Neas,  in  1813.] 

1813,  April  5,  Sefls.  36,  eh.  5S,  a.  15.  1  R. 
Ii.  522:  (Asaessment  of  damages  by 
the  Clerk.;  31,  39 

1*788.  Pebruary  26,  re-etiafeted  April  6, 1601. 

and  again  in  Match  1),  1813.    Sea^ 

36,  ch.  32,  s.  5,  tf.    iSee  ^  Greenleaf, 

m.    1  K.  and  Rl  4«^.    1RLI^373,4 

,  (Foreclosure  of  mortgage  at  law.)  '  195 

1813,  March  19,  fifess.  3^6,  ch.  32,  s  1,  1  R. 
L.373.    (Registry  of  Mortgagee.)  246 

1813,  April  19,  Sees.  36,  ch.  97,  s.  1.  (fU- 
gistry  of  Deeds.)  84€ 

1786,  February  23,  Sees.  9,  ch.  IS,  a.  1, 1  R. 
L.5S.    (Estates  Tail) 


1813,  April,  9,  0^4,*  #,m^  83,  91t  L.3. 
(Co0ta  400. 4^ 

rtl  SP,  d«'3»;  dffi  835  «t  Alt! 

pril  5, 8e«itf.  3^,  cli^  5tS,  r.  1*,  T^  fit  L. 

'  515, 516, 51^;  .  (SMa^ti<^'C<f8t8.)  4i2 

-^^-^,  April  5;  Sen:  36;  ch:  53;  «i  ly  Ir  Rr  L. 

,.   515.    (Co8tfl.)  ^     413 

181^,  ApHl  Vii^km>4i,  tM:  H  i^f^MS. 

(Costs.)  413 

1813,  April  12,  SesB.  36,  di.  96,  t.  5, 1  R.  L. 

344.    (CortcX  .  ,  413 

1797,  March' 28,  {'Cayn^  Bxifige  Compa- 

1799,  March    I.  (     ^y.  419 

1815,  April  18,  Seat:  39!  d{i.d33,  s.  I.  (Cay. 

a:a  Bridge  Company.)  419 

arch  19,  Smb.  36,  eh.  33,  a.  39,  S  R. 
L.383.    (Hiffhwayiu)  434 

,  March  19,  SSik  38,  ch.  33,  a.  23, 2  R. 

^^   L.277.    highways.)  877, 

18S0,  April  1%  Seafc.  43,  ch.  184:  .  ^!e  ukT 

Redeiti^thm  fit-  lAnSi  on  IJxeictitlon.) 

4S9 

]!B]3,  April  12,  Sen;  38.  cH.  m,  tl  14,  I IL 

L:  513;     (Faitmoii;   todant  by  the 

curtesy.)   ,  ,4^8 

.^— ,  April  5^,  g*Mt  38,  ct  53;  fc  ft^,  J  It  L. 

396.    (Certiorari.)  .440 

-^ — ,  April  5,  Sea.  36,_di;  68,  i  ^,  f  K  ^ 

338.    (Oyer  and  Terminer.)         .44# 

— ,  April  5,  Seaa.  3(f,  ch.  3,  A  5,  Tit  L. 

319.    (Sdtpreme  Comt^  44^ 

-J — ,  April  5i.  Sen.  36,  ch.  TOv  a^  7i  2  H.  L. 

14T.    (Ccfurt  of  OommtMt  Beaa  aiid 

^  .     General  SesiiooB.)  445. 

^99,  April  19, 8M  48,  ch.  197, «:  1.    (PUf 

.  ComWiBtoi^hidi^  to  talce  afiUafita.)  4i57 

2^13,  April  i,  SeBft  36,  cli.  56,  rf.  34;  1'  R:  li. 

527.    C^tnnen,  Attachment./      482 

-= — ^,  April  8,  SeilB.  98,  ch;  79,  8:  3,  T  It  L. 

f'>t5'    (Sttrrortite.)  4^1 

WIfJr  Fettnmry  5,  Sea*.  46,  ch.  3D;    (Yatea 

471,  52a 
(Act  to  divide  &e  townifof 
Ore«tfwich  and  Beriin.)  485 

1BS8,  April  12,  S<<BB.  4Si  ch.  184  .  (Sale  and 
Rdd^mption;  of  liAndr  on  iSstocotion.) 

-.      ^  .        497,518 

1813,  April  9,  J^BSB.  38,  tf.  184;  2  R.  L^  418^ 
_,     (^t/cfNeii^'YoHL.i  498 

mtt  Febritar^  M,  Ami.  ^,  ch;  l^,a.  4, 1  R. 

L.  141.    (Cctrtlorari  to  detiehil  Scb- 

^  rfonK)  ^       581 

I8lf ,  April  10, dcM  41,  ^94,£ti.    (JfuB- 

tice^tf  &edn6on.)  ^6 

180  tj  Afmrbh  21,  Seaa.  24,  iStL  4t,  £  f,  t  R. 

hi  15^.    (Di>obl6  CDBtat)  512 

1828,  March  30,  Biak  4B,  dL  IST,  b.  2. 
^       (Doable  CoitaO  387 

im,  April  10,  SM  43",  ciL  n,  £  6:    (Jodg. 

ment  by  oonfeBaion  before  a  JuBticc.) 

ffilSr,  April  12;  Se^  38,  ch.  9^,  fll,  I'R. 
L.  369:  (Frocif  and  adfuoWledgment 
cf  DeedBL)  552 

YoL.  IL  108 


/.!  County.) 
1812,  June  l9. 


521.    (Joint  Debton.)     ^  569 

— ,  A^  I2,^9iai  88V  <ff:'lb8:^  7,  1  R. 
L.  51 1.    (Partition  of  Landa.)         577 
— ,  April  12,  SeBB.  36,  ch.  96,  b.  13, 1  R. 
L.34&    (DonbkCqi^)  579 

— ,  April  6,  SeM.'  38|i  ch.^  67,  a.  C,  1  R.  L. 
421.    (Sherifb  Suretiea/L  590 

— ,  April  &,  SM/  38,  dh!  dC  i.  14, 1 R.  L. 
521.    (Taxation  of  Coata.)  591 

1801,  March  20,  Sen.  24,  ch.  25,  a.  3, 1  R. 
L.143.    (qoata,)      ,  602 

1818,  April  10,  SciiM^  it,  fAL  94,  a  17.   (Ap- 
peaL)  605 

1787,  February  98,  SMyi  18,  oh  36, 1  R.  L. 
70.    (TenureB.)  652 

J813,  April  6,  SeflB.  36,  ch.  71,  a.  3, 2  R.  Ia 
I         334.  .  rBftdU.)    . .    ,      .  678 

— ,  Aprirra;  mb.^M,  cK.'  104,'  a.  4,  2  R. 

I  L.  507-8.    (Special  SeBBion.)         815 


8TATINO  PROG£EDINGa 
Se4  FftAonos,  VIL 


SUBPCENit 
S««O0ihn£lEE2C 


SOPBKnBOR£ 

See  CuBX  ov  Sibbioiib  AifD  Ore  amo  Ti»» 
Moruu    PooK,  4» 


:  '     SURROGATE. 

t 

Bngbee,  an  bhabitant  of  the  town  of  Benton, 
!  in  the  ooonty  of  Ontario,  died,  and  after- 
:  warda  the  county  of  YaM*  waa  erected  in- 
>  eluding  the  town  of  Binton ;  He/d,  that 
'  the  grantug  adminifltr^tion  of  the  CBtate 
of  Bnf(bee  feiMM  to  iM  inrroffate  of 
Ontario,  and  not  to  the  aurrogate  of  Yatea 
;    Bughf  T.  Sumigate  of  Yaiu,  471 


T 

tAifia 

Sw  UoitifnaMf  y.  8. 

TENANT  BY  THE  CURTESY. 

Sea  tzKODTioir,  i,  X 


TBNANT  ROV  TEAR  TO  TEAS. 
8m  Lmmm09»  axd  TiiTAirr. 

TENDEB. 
•flee  OiftTiOBABip  9. 

TENURE. 

TERM  FORTEAR& 

See  JuiWMBiiT. 


TIME 

1.  Whete  the  oompatation  of  time  in  a  eta- 
tote  ii  to  1m  from  an  act  done,  the  fint 
day,  or  day  of  the  act  ihonld  be  excluded. 
Ex  parte  Death  605 

8.  The  Rngtiehand  American  caeee  which 
relate  to  the  computation  of  time  from  an 
act  done,  either  under  a  atatute  or  other- 
wiae,  ooUated.    606  to  615,  note  (e.) 

8eeAmAL,8,  9.  Com,  II.  1,9, 5,  6.  Ez- 
scuTioN,  6,  7.  LouTATiom,  Statuti  of. 
UiUBT,  8,  9,  36. 


TOLL. 
See  Catuoa  Buimb  Compaht. 

TOWNa 
See  MAMBAMue,  S. 


TREATT. 
See  ImunAnos,  11. 


TROVER. 
See  FkopvoTioN  aw  pAme,  1. 

TRUST. 
BaaTKOwnm 


TRUSTEE 

A  tmatee  may  porohaee  tn  the  exdnnvelmH 
efit  of  hie  eeetuy  que  trust  And  if  he  fmr- 
chaae  for  hii  own  benefit,  it  ii  good  until 
•et  aiide  by  the  eegtuyque  fnief,  who  aleoe 
haa  a  right  to  object  1r  Omu  t.  TVnif,  195 

See  EzBCUTOBs  amd  AnjuHvmATOBa,  9. 


UNIVERSALIST. 
SeeWimML 


USURY. 

1.  Diiooanting  a  note  at  7  per  eenL  and  tak* 
ing  the  intereet  in  adTauoe,  ia  not  onry, 
eiuer  in  banken  or  otheis.  N,  K.  Fire' 
men  Jneuramee  Cotapany  ▼.  Stmrgee.   €64 

9.  Where  a  trifling  ezceae  ia  taken,  en  die- 
counting  a  note,  beyond  the  legal  inteicit, 
it  will  be  presumed  to  be  by  miatake,  and 
not  by  the  adoption  of  an  erroneoaa  role  of 
calculation,  until  the  latter  ia  ■bown.      id. 

3.  Taking  beyond  the  legal  interest,  by  mil- 
take,  ia  not  nsoriouiL  id, 

4.Though,  it  eeeme,  it  would  be  otherwiee, 
where  the  eiceae  arine  from  the  ▼olontaiy 
adoption  of  an  erroneona  rule  of  calcula- 
tion, td. 

5.  Caeting  intereetf  upon  the  principle,  that 
30  daya  are  the  12th  of  a  year,  60  dayi 
the  6th,  90  daya  the  4th  of  a  year,  and  the 
3  dayi  of  grace  the  10th  of  a  month,  and 
discounting  a  note  upon  such  a  ealcuJa- 
tion,  is  usurious:  and  the  note,  ,43onse- 
quently,  void.  N»  Y.  Firewteu  IiMlHmee 
Company  ▼.  Ely,  '  ^38 

6.  The  right  te  tahe  intereei  m  advance  on 
diecounting  a  note,  is  not  confined  to  banks, 
bankers,  and  merchants  discounting  bills 
in  the  fair  course  of  commercial  business, 
but  extends  to  individuals,  and  others  hav* 

a  general  right  to  discount  id. 

rale  is  this :  Taking  interest  in  ad- 
Tanoe  is  allowed  for  the  benefit  of  trade ; 
though  it  exceed  the  legal  rate  of  inter- 
est The  instrument  thus  disconnted» 
must  be  such  as  will,  and  usually  does, 
circulate  in  the  course  of  trade,  tis.  a 
negotiable  instrument,  and  payable  at  no 
Tory  distant  day.  Under  tins  restriction, 
taking  intereet  in  advance,  either  by  a 
bank,  an  incorporated  company  without 
banking  powers,  or  an  individnal,  is  not 
usurious.  id 

8.  An  usage  among  banks  to  cast  intereet 
at  a  yearfor  360days ;  one-half  of  a  year 
for  180  days;  one-quarter  of  a  yeer  for  80 
days ;  one-sixth  of  a  year  for  60  daya ;  and 


mg  a 
r.  Tlie 


HfDBXi 


866 


Hm  3  days  of  moe  at  0M*tenth  of  a  month* 
would  not  proTont  ita  being  orarionat 
tiioagh  looh  OMfo  were  oniTOfsaL         id. 

9.  The  legal  year  k  365  days;  the  legal 
half  year  m  183  dayi»  and  the  legal  quar- 
ter 91  dayst  the  law  paying  no  regard  to 
the  odd  hooia.  id. 

10.  A  atatute  oannnot  be  abrogated  or  oon- 
troUed  by  the  ewtom  or  oiage  of  a  par- 
tienlar  trade.  id. 

11.  To  oonatitate  wary,  there  mint  be  a 
oormpt  agreement  id. 

13.  Pa]rment»  and  reoeipt  of  nrariooa  mter- 
eet  is  prtma  /mm,  OFidenee  of  a  oormpt 
agreement.  id. 

13.  Thie  may  be  repelled  by  thowing  that  it 
waa  by  miatake.  Ezamplee  of  miitake ; 
mieoaet ;  mliooant  of  money,  dus.  id. 

14.  But  the  adoption  of  an  erroneooi  prin- 
oiple  of  calenlation,  which  givee  more  than 
7  per  enU.  per  awunn,  and  reoeiving  the 
dieoonnt  or  intereet,  according  to  that 
principle,  it  oaory,  though  the  lender  be- 
uere  that  he  haa  a  legal  right  to  do  so.  td. 

15.  The  former  la  a  mietake  of  the  fact ;  the 
latter  of  the  law.  id. 

16.  An  agreement  to  pay  more  than  legal 
intereet,  through  ignorance  of  the  law,  is 
▼Old.  id. 

17.  Whether  there  be  a  oormpt  agreement, 
■o  as  to  constitute  usnry,  is  a  question  of 
fact ;  but  where  the  facts  are  proved  be- 
yond diopnte,  the  law  fixes  the  intent    id, 

18.  This  dwtinetion  oonsidertd  and  illustra- 
ted, id. 

19.  Three  things  neoeonry  to  constitute 
usury ;  a  loan,  taking  more  than  lawful  in- 
tereet, and  a  oormpt  agreement  Bank  of 
UHea  ▼.  Wagetf  713 

30.  Taking  the  hiterest  in  adYance,  on  dis- 
counting a  note,  is  not  usury ;  though  it 
was  formerly  held  otherwise.  id. 

31.  But,  t<  eeewu^  this  is  confined  tobankeia, 
and  those  who  deal  in  conunereial  paper 
by  way  of  trade.  id, 

83.  The  cases  upon  the  two  last  points  con- 
sidered, id. 

93.  A  bank  haTing  established  oertahi  days 
for  discounting  notes,  discounts  a  note  at 
90  days,  taking  the  interest  in  adTanoe. 
At  the  disoeunt  day  nearest  the  day  when 
the  note  faUs  due,  but  preTbus  to  the  lat- 
ter, the  note  b  renewed,  the  interest  be- 
ing again  taken  in  advance ;  and  the  note 
is  renewed  the  same  way  a  third  time ;  so 
that  for  part  of  the  time  for  which  the 
notes  ran,  interest  is  taken  at  the  rate  of 
14.  fer  cent,  per  annum,  owing  to  a  lapse 
of  the  notes.  This  is  not  usnry,  unless 
there  waa  an  agreement  upon  the  first  loan, 
either  express  or  implied,  that  the  note 
should  be  thus  renewed,  or  it  otherwise 
appears  that  the  transaction  was  a  cover 
for  usuiT.  id. 

34  In  taking  interest  in  advance  on  dis- 


counting a  note,  it  is  lawftd  to  Inolade  the 
9  days  of  grace  in  the  computation.        id 

35.  To  every  practical  purpose,  the  days  of 
grace  are  a  part  of  a  promiswiry  note.    id. 

36L  But  to  take  interest  in  advance  upoa 
discounting  a  90  day  note,  calculateaat 
one-quarter  of  a  year  for  90  days,  is  usu- 
rious, and  the  note  void.  id. 

37.  Reoeiving  usurious  interest,  faitention- 
ally,  is  siuloient  evidence  of  a  oocrapt 
agreement  id, 

38.  The  policy  of  the  statute  of  usury  vm- 
dicated.  id» 

39.  Custom  or  usage  will  not  bo  received  to 
sanction  usury.  id. 

30.  8.  P.  as  to  usury,  custom,  disoount,  ito 
Bank  ef  Utica  v.  Smalley,  770 

See  JinKumiT  ir  Cokvbmiok. 


VENDOR  AND  VENDE& 

1.  A  transfer  of  bank  stock  is  valid  as  be- 
tween the  vendor  and  vendee,  though  the 
act  of  incorporatkm  proviJe  that  no  such 
transfer  shall  be  valid  or  eflbotual  till  re- 
gistered in  a  book  to  be  kept  by  the  bank 
for  that  purpoee,  and  the  debts  due  ftom 
the  vendor  to  the  bank,  dtc,  shall  be  firrt 
paid.    Bank  s/  Utiea  v.  SmaUey,         770 

3.  This  clause  in  bank  charters  (■  intended 
merely  for  the  protection  of  the  bank ;  i. 
e,  to  ffive  them  a  lien  on  the  stockholder 
for  what  ha  owes  the  bank,  and  enable 
them  to  ascertain  the  persons  to  whom 
dividends  are  due.  id, 

3.  Till  registry,  therefore,  it  seems,  they 
would  be  protected  in  a  payment  of  divi- 
dends to  the  perwn  in  whoee  name  the 
stock  stands  upon  the  bank  books,  with- 
out regard  to  any  secret  transfer.  td. 

4  One  who  haa  assigned  his  stock  is  a  eom- 
petent  witaees  for  the  bank,  having  this 
clause  in  Its  charter,  without  registry,  or 
showing  that  he  has  paid,  or  is  not  laimbt 
ed  to  the  bank.  id 


SeePaoi 


VENUE. 

1.  It  seeme  the  plahitiiF  may  retafai  his  ve- 
nue by  stipulating  to  pay  the  expense  of 
the  defenduit's  witnesses.  Hmrower  r 
BttU^  496 

3.  But  the  defendant  has  no  right  to  a 
change  of  the  venue  by  stipulating  fo  par 
expense  of  the  plaintiff's  witnassesL       iL 

9.  IIm  uiual  eUoss  hi  tha  act  dividfaig  • 


m^' 


30;«.  2i  in  r^UUori  tbl^sUfe  d6dMty,)  M»lMr 
to th0 TBitoe,  iftidi^taink'tlilt  fittM 6T  tMal 
in  the  dd'ootuity/  Jkmdk^:  JkHiUf,5» 


YEKDIuT. 

r.  the  i^ariition  of  t£e  JmyM^  ^r^}^ 
itpon  t(eir  Terdict,  ii  not  a  cotiM^  ro|  B0t- 
tuig  ttlddift  the  v«rdiet;    AHtm-y.  ilb^on, 

2.  Jflttef ,  ^  ttiera'  i^  tK^  trffgfatiekf  ^filt>feion- 
'Sat  their  separation  wai  Mih46ii  tb^f&e 
jjtffjr  of  the  pttfif'  t*. 

^  The  oonrt  will  not;  oit  ifflhlaVftrttJktod  a 
ipecial  yerdict  agreed  upon  by  the  par- 
ties witKoat  trial.    JkehSn'r.  CdHritm,  615 

A,  But  if  there  appear  to  hare  been  a  mis- 
take as  to  a  material  fbet,  by  either  party, 
in  framing  the  Terdiet*  th^  will  order  it 
to  be  Tftoatod  on  pa/ment  of  costs.        id. 

See  AaMMtMiif,!  C    €dnft  d#  Coiocoii 

FLSA& 


irAjt 

t.  TSdl  an'  fl«fti6n  iitk>ii  if  #WiMtty  bT  i^eM- 
tel,  ii  is  not  neccfMAr^  to  pr^^  tUat  the 
word  wairant  was  need  Alfeift  f.  JKrr- 
^rffi,  434 

2.  Any'aflmiMion'atioialtfaif  IdCwtoaat 
iiSKtffldent 


John  WklIs,  14  to  99,  noto  (d)' 

fiet  Difm     EzsooToas  and  AmummA- 
ToiSL    fiiaoraoni  DnfVK. 


li*  A  pai  Vf  cuirtfWO*alf^fe||MBfty#Mr<ftrii 
Ut'a  ih(alf^^iM(iiWdfT«lisrW0M(^t' 
atid  Who,  ffaei4!fitte,  ii^  iiiM4  t  dMMn* 
bAi  agflfiiM^  fltMfdi^  ifti^  [MHiMli*  Mtf  ■ 
prayed,  may,  thoogfa  liablfl^W  tUU,  ht  i 
WYt&es^  ibi<lJiir  eMAMlttUti^  X^MmI* 
^  y^  JTeifloU^  119 

9:  Me  comes  within  the  ezeifiAtf  te  tbt 
gtaend  itiit/^JtcKidllq^  ff  i^HiMi  oi\noodf 
of  interest,  Tii.  that  inMV  IBlK  iMerar  a 
tj^tifffifeut  or'  uifoMUiii-  tbii'  IMAm  v 
tterertheless^oottiprtenf,  dMd' tMl  oiiJ'diliQ 
rfiall  be  con6ned  to  his  credibililljt       H 

9m'  It'  wHto^i  that  c^MBtftiMdttrfttf  iMdb  f^ 
flirsttoiiitiy'  at  IsNi^i-  by  one  iMis  htf  i^ 
&ined  hhh'  tft'  dbhA^  tf^  AflldiMM  k 
0uV  eifilteinetitf ,  lAidn  tiM'  iMft  OMuffninp 
n^Oit|^ges,  sttdh'  eidinifratddinntf  Ilivttg 
relktion  to  the  bMoltf*  df  tii»  /^>o- 
Aite,'are  to  be'  <9t>nsiMHW'  al'cdUMRrtw  - 
obiithi  onic^BtiDns  WCwetti'  sttdbta^ttddi* 
Ont'i'  atfdFtherafbtahtaiAMiiiliBiic^'MiBCt 
agahsie  thtf  cli^irtl    WtMi  f(  7Vm^  195 

4  One  who  beKeres  in  tM  elitldlMoft 

.  G<id,  Who'  wm  ptfflilH  MM*  if  10  H^alf 
ntsMy',  u^  V  conofpetMiv  wRinMi  Mitf  ? • 
Swmiwood.  41 

J5t  Within  l!hi#deffiiltfotf,«infi^lMIMvl» 

i   MHirrei-flK^iM  Tfatmim!it^wfllW\»iii»' 

I  ,  ttal;  bt  t£  cMpettet  iMam:  '^ 

ft  Tothis pofttt, se« alkn,  7Atf r^^fjl^- 

{    tipson,  C!of.  Wa3<#or(iir,  C.  M^  4S9,  n. 

.    (o;)  and  Anon.  Cor.  WUKtmi,  C  Jii%, 

SttppTeioiietff  te  thaT  notd,  ril  fagKSTS,  ii 

<    iHBIeh  optefom^  i#  dtfnMbiM'  tife  4«l^ 

whether  one  itf  a  eoiiqNffWt  tHttaHi^k 

b^lieyes  in  a  ftitnxe  puniillliBliiif  il  ttii  U 

See  y  nMMtt  iM  ftfM-^ 


WOMlM 

Bee  EiflOTImSN^'Sf  ^ 

WMrP  OF'BttM- 
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MlV  CiF  tOLUiTltt  ffBdMritl^ 
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